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Since the start of the BIT program, the purpose of BITs was
predominantly motivated by the sole objective of providing foreign
investment protection mostly for the benefit of the capita I-exporting,
developed countries. The capital-importing, developing countries entered
into BITs to attract foreign investment without a comprehensive awareness
of the legal ramifications of BITs.

However, the conclusion of FTAs with investment chapters such as
the NAFTA expanded the narrowly conceived BIT goal of investment
protection to include other purposes like investment promotion and
liberalization. Prior to the NAFTA, carving out policy spa ce in international
investment agreements (llIAs) was not a real concern until the NAFTA
experience demonstrated that investor-State arbitrations could be initiated
not only against the developing States, but also against the developed States.
Moreover, the ICSID cases against Argentinahave been instrumental in

bringing attention to the need of host States to exercise regulatory power.



These experiencedelped to createan understanding for both the developed
and developing States that a significant legal consequence of concluding ll1As
is that their sovereign right to regulate various aspects of public interest
might result in a breach of the llA.

The objective of this research is to fill a meaningful gap in
international investment law to enable States to better exercise their
sovereign right to regulate by using the public order clause in the non -
precluded measures provision of the U.S.-Argentina BIT as a starting point.
The questions asked in this study include whether a public order carve -out
for publi ¢ interest matters is emerging and, if so, whether the public order
carve-out can equip host States with the flexibility needed to exercise their
regulatory authority.

This research makes the discovery that the concept of public order is
undefined in inte rnational investment law making it difficult for investment
tribunals to interpret the public order carve -out in a consistent and
predictable manner. On one level, the notion of the right to regulate is being
incorporated in the most current versions of | IAs without an appreciation of
how it should apply in international investment law despite the lessons
exemplified in the ICSID arbitrations against Argentina. On another level,
BITs have been designed to usually only contain substantive obligations.
Alt hough the recent trend of IlAs is to include some variation of a general
exceptions provision to limit the scope of the substantive obligations, the
practice remains largely inconsistent and borrowed from the WTO/GATS
jurisprudence. However, this research concludes that the inclusion of a
standard public order carve-out specifically aimed at preserving the

regulatory space of States should become a fixed feature of future investment



treaties to better address the growing aggregate community interests of 11A
stakeholders. This ultimately requires that the base values and concerns of
the participants in international investment law be evaluated.
eeéeééeecéeééeéee
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Chapter 1: Introduction

I Trends of International Investment Agreements
A. Changes in BIT/IIA Perspective

The purpose of bilateral investment treaties (BITs) is to provide
foreign investment protection. Before the making of the European BIT
program with the conclusion of the Germany -Pakistan BIT in 1959,
protection of foreign investment was partially addressed under Friendship,
Commerce and Navigation (FCN) treaties. However, FCN treaties lacked
the characteristics to persuade developing countries that they could provide
investor protection guarantees and an effective dispute settlement
mechanism because they also covered non-commercial areas such as
consular relations, immigration, religious and individual rights while also
containing protectionist policies. 1 However, the Germany -Pakistan BIT set
itself apart from the typical FCN treaties available during the post -WWiII era
by providing many substantive investment protection provisions that still
resonate in modern international investment agreements (ll1As) and by also
introducing the State-to-State dispute settlement mechanism which allowed
disputes to be submitted either before the ICJ(International Court of Justice)

or an arbitration tribunal. Since the conclusion of the first BIT , about 20 BITs

1 K. Scott Gudgeon, United States Bilateral Investment Treaties: Comments on their
Origin, Purposes, and General Treatment StandaddsiTd TAX & Bus. LAw. 105, 108
9 (1986). SeeR. DOAK BISHOP, JAMES CRAWFORD & W. MICHAEL REISMAN,
FOREIGN INVESTMENT DISPUTES. CASES MATERIALS AND COMMENTARY 32

(Kl uwer L awJXEswau 8VI SALRZCOSE STHE; THREE LAWS OF

INTERNATIONAL INVESTMENT: NATIONAL , CONTRACTUAL , AND INTERNATIONAL
FRAMEWORKS FOR FOREIGN CAPITAL 340(Oxford Univ. Press 2013);JaAN OLE VOSS
THE IMPACT OF INVESTMENT TREATIES ON CONTRACTS BETWEEN HOST STATES AND
FOREIGN INVESTORS51 (Martinus Nijhoff 2011).



were concluded every year from the 1960s to the 19802 During this
timeframe, many of the BITs were negotiated between a developed and
developing country and/or a transition economy. Unlike Europe, however,
the United States was not quick to abandon its FCN treaty program believing
it to be capable of establishing commercial relationships with developing
countries.3 Moreover, as a strong supporter of the Hull Rule, the United
States feared that the European BIT model would replace the expropriation
standard provided under customary international law to the disadvantage
of U.S. nationals.

By the late 1960s and the early 1976, two major developments
affecting Europe and the United States revealed that the international legal
system did not foster an international investment climate which was
favorable to either the developing or developed countries. From the
European perspedive, some developing countries targeted investments
owned by investors from the former colonial powers of Europe by
implementing expropriation policies that contradicted the established
international law principles a dvocated by developed countries.4 Meanwhile,

the United States had difficulty appealing to the developing countries using

2 SeeGuzman et al., Competing for Capital: The Diffusion of Bilateral Investment
Treaties, 196200Q 2008 U ILL. L. REv. 265, 26970 (2006).

3 Gudgeon, supranote 1, at 108 KENNETH J.VANDEVELDE , U.S.INTERNATIONAL
INVESTMENT AGREEMENTS 23 (Oxford Univ. Press 2009).

4 Patrick Juillard, OECD, Bilateral Investment Treaties in the Context of Investment
Law, in Investment Compact Regional Roundtable on Bilateral Investment Treaties
for the Protection and Promotion of Foreign Investment in South East Europe (May
28-29, 2001),
http://www.oecd.org/investment/internationalinvestmentagreements/1894794.p

df. See als@udgeon, supranote 1, at 110.



a broad economic instrument like a FCN treaty. The United States was slow
to embrace bilateral arrangements, but a decision was made in 1981 under
the Reagan administration that the U.S. government could better promote its
foreign policy including the Hull Rule to developing countries by entering
into European-style BITs that contain only the essential investment
protection provisions. 5

The negotiating pattern changed during the 1990s as developing
countries concluded more BITs with other developing countries and
transition economies than with developed countries. ¢ During the golden
years of the BITs from the 1990s to the 2000s, about 160 BITs were concluded
annually.” The proliferation of BITs gained momentum during this era as
developing countries incorporated BITs into their national economic
development schemesfor the promotion of FDI .8 The culmination of the U.S.
BIT program may have been realized when the NAFTA was concluded in
1993. Under the NAFTA, the initial goal of the BIT expanded from
investment protection to also cover investment promotion and market
liberalization. Perhaps more strikingly, these goals were no longer limited

to the bilateral economic arrangements offered in BITs, but placed within the

5Guzman et al., supranote 2, at 271.
61d.

7"DANIEL W. DREZNER, THE SYSTEM WORKED: HOW THE WORLD STOPPED
ANOTHER GREAT DEPRESSION53 (Oxford Univ. Press 2014). SeeGuzman et al.,
supranote 2, at 269.

8 SedUNCTAD , BILATERAL INVESTMENT TREATIES: 19591999,
UNCTAD/ITE/IIA/2 (2000) [hereinafter UNCTAD, BITs], available at
http://unctad.org/en/docs/poiteiiad2.en.pdf.

10



FTA framework so that detailed investment provisions would be available
as a separate investment chapter alongside other chapters on trade. The
period after the NAFTA t hrough the 2000s saw an increase ithe conclusion
of FTAs, which led to the conclusion of FTAs with investment chapters and,
more recently, to the conclusion of mega FTAs involving greater regional
blocs. In a moderately short period of time, BITs and investment chapters
in FTAs influenced the development of the international investment regime. 9
The number of BITs steadily decreased as investment treatymaking
gradually shifted towards regionalism, but the number of investment
chapters in bilateral/regional FTAs increased, 1° paving the way for
megaregional treaties such as the Trans Pacific Partnership (TPR} as well as
the Transatlantic Trade and Investment Partnership (TTIP)12and Regional
Comprehensive Economic Partnership (RCEP) which are currently under
negotiations.

By the end of 2015, a total of 3,304 lIAs comprising of 2,946 BITs and

358 TIPs (treaties with investment provisions) were concluded.13 Despite the

9 Jeswald W. Salacuse & Nicholas P. SullivanDo BITs Really Work?: An Evaluation
of Bilateral Investment Treaties and Their Grand Bargd®HARV. INTA L.J. 67 (2005).

10 UNCTAD, WORLD INVESTMENT REPORT2012:TOWARDS A NEW GENERATION OF
INVESTMENT PoLICIES 84, U.N. Doc. UNCTAD/WIR/2012 (July 4, 2012). See, e.g.
Jennifer L. Tobin & Marc L. Busch, A BIT is Better than a Lot: Bilaterdhvestment
Treaties and Preferential Trade AgreemefG&W ORLD PoLITICS 1 (2010) (stating that
a BIT between developed and developing countries usually leads to an
international trade agreement).

11 Trans Pacific Partnership, Feb. 4, 2016 [hereinafter TPR]

12 Transatlantic Trade and Investment Partnership (investment chapter draft)
[hereinafter TTIP (draft)], available at
http://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf.

13SeadJNCTAD, WORLD INVESTMENT REPORT2016:INVESTOR NATIONALITY : POLICY

11



record-setting cumulative number of lIAs, only 31 new IIAs were concluded

in 2015.14 Just as the 2014 World Investment Repot predicted that
megaregi onal agreements wil/l have- 0a maj o
making and worldwide investment patterns once they enter into effect, the

2016 edition of the same report affirms that megaregional agreements could

unite a deeply fragmented international investment system by de facto

multilateralizing international investment law. 15 Alternatively,

CHALLENGES 101, U.N. Doc. UNCTAD/WIR/2016 (June 22, 2016) [hereinafter WIR
2016] (noting that the top contracting State was Brazil which concluded six ll1As,
followed by Korea and Japan with four [IAs, and China with three I1As).

14 See id(stating that 31 new IlAs were concluded in 2015, of which six were
concluded by Brazil, four by Korea and Japan respectively, and three by China).

151d. at 185 (citing to UNCTAD, WORLD INVESTMENT REPORT2014:INVESTING IN THE
SDGs: AN AcCTION PLAN 118, U.N. Doc. UNCTAD/WIR/2014 (June 24, 2014)
[hereinafter WIR 2014]). For the fragmentation debate, seeAnne van Aaken,
Fragmentation of International Law: The Case of International Investmentibalv
FINNISH YEARBOOK OF INTA LAW 91 (Jan Klabbers &Katja Creutz eds., 2008)
(arguing that the fragmentation issue should be viewed from the perspective that
the international investment regime needs to evolve for compatibility with other
areas of international law including human rights law, multilateral e nvironmental
treaties, and WTO law); John F. Coyle,The Treaty of Friendship, Commerce and
Navigation in the Modern Era51 CoL. J.TRANSNAT & L. 302, 34547 (2013) (proposing
that a modern version of the FCN treaty model could address the problem of
fragmentation in international investment law better than specialized investment
treaties). Cf. STEPHAN W. SCHILL , THE MULTILATERALIZATION O FINTERNATIONAL
INVESTMENT LAw 361(Cambridge Univ. Press 2009)(contending that investment
tribunals produce jurisprude nce t hat oOoput into practice a sys
functions according to multilateral rationales and does not, despite the existence of
innumerable bilateral investment relationships, dissolve into infinite
fragment ati ond) Atthe BdygesftChaBs®? Horemgr Igvestment Law as a
Complex Adaptive System, How it Emerged and How it Can be Refq&t@i&d),available
at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2271869&download=yes
(explaining that although the investment law regime is in a haphazard state of

fragmentation, it oOomay not be-fietdinmeeddf | awds mos
topto-bott om reformdé and instead may offer oO0an or
similar to species that have survived evolutionary biology and, in this sen se, be a

model that other | egal regi mes may want to copr

see Andreas Ziegler, Is it Necessary to Avoid Substantive and Procedural Overlaps with
Other Agreements in IIASAn IMPROVING INTERNATIONAL INVESTMENT

12



megaregional agreements may further exacerbate the problem of
inconsistencies due to the overlaps between existing llIAs and the newly
concluded investment treaties. The overlap of the megaregional FTAs with
more than 140 existing international investment agreements has been
estimated to create more than 200 new BIT relationshipsi¢ The proposed
EU-Vietnam FTA 17 will overlap with 21 BITs whereas the CanadaEU
CETA 18 overlaps with seven BITs, 1 but existing BITs/lIAs will be
terminated. This is in contrast to the TPP, which overlaps with 39 llAs, but
does not stipulate anywhere in the treaty that the existing 1l1As of the 12
contracting Stateswill be terminated.20

Even though BITs and other Il1As are still evolving and engaging a
more diverse group of stakeholders that transcends the relationship between
States and foreign investors, the objective rooted since the early BITs that
they primaril y provide protection of foreign investors and investments has
been slow to adapt to the swift changes occurring in international investment

law. Prior to the NAFTA, carving out policy space in international

AGREEMENTS 158 160673 (Armand de Mestral & Celine Levesque eds., 2013)
(stating that the overlapping dispute settlement provisions in international
economic agreements like the WTO, regional trade agreements, and IIAs causing
the spaghetti bowl effect is not entirely d etrimental to efficiency).

16 WIR 2014,supranote 15, at xxv.

17 EU-Vietnam FTA [awaiting signature].

18 Canada-European Union Comprehensive Economic and Trade Agreement, Oct.
30, 2016 [hereinafter CanadaEU CETA].

YWIR 2016,supranote 13, at 112 &114-15.

20]d.
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investment agreements was not a real concern fordeveloped countries. But
the NAFTA experience rapidly demonstrated that developed countries like
the United States could become a respondent State in an investoiState
dispute. In hindsight, the various stages of investment treaty evolution
reflect the struggles faced by developed and developing countries to create
a bal anced framework that meets t#Hhe oOouniq
and O0bi ases 2of dhe vanousestakeboldsrs in international
investment law. The progression from FCNs to BITs followed by a
movement towards regional FTAs with investment chapters to
megaregional agreements also reflect a shift towards a more balanced
relationship among the various participants of international investment law.
The main stakeholders in the early generation of BITs were the developed,
home Statesand their investors and the developing, host States. Early
BITs/FCNs were not investment treaties between equals and was based on
an unbalanced power relationship where customary international law
principles like the guarantee of a minimum standard of protection and
compensation for expropriation were viewed negatively by developing
countries as poverty-maintaining restrictions that ignored the needs of their
countries. 22 Without genuine concern for the sustainable economic
prosperity of the developing countries, the investment climate of the time

privileged developed countries that had the advanced skills to monetize the

21 Christopher M. Ryan, Meeting Expectations: Assessing the Lergrm Legitimacy and
Stability of International Investment Lay29 U.PA. J.INT& L. 725, 726 (2008).

22 Rebecca M. BratspiesRethinking Decisionmaking in Internation&@nvironmental
Law: A Proces®riented Inquiry into Sustainable Developme3f2 YALE J.INTG L. 369,
375 (2007).

23 Salacuse & Sullivan, supranote 9, at68-69.

14



natural resources of the developing countries. However, recently concluded
megaregional agreements and other modern llAs reflect public policies
inputted by an increased variety of stakeholders that include international
organizations, academics, civil society organizations, foreign investors, host
States, and home States. The cooperate effort of this diverse group of
stakeholders form the basis of the ongoing IIA reform efforts so that modern
IIAs may continue to provide standards of protection, promotion, and
liberalization while also preserving the domestic regulatory space of host
States. The international investment law-making process should not merely
be restricted to legal instruments such as court decisions and treaties, but
acknowledge the social, economic, and political factors that affect
stakeholders like the developed and developing countries and private
investors and other stakeholders such as civil societies, academia, and
individuals. 24

The widespread proliferation of [IAs currently engages most
countries to at least one investment treaty, but the level of investment tr eaty
participation does not correlate with general satisfaction towards the
international investment law regime. 25 The effectiveness of BITs as a

promoter of foreign direct investment is certainly one area of concern, 26 but

24 SeeBratspies, supranote 22, at 369.See alsMyres S. McDougal, Harold D.
Lasswell, & Michael Reisman, The World Constitutive Process of Authoritative
Decision 19 JLEGAL EDuUC. 253, 25358 (1967).

25 UNCTAD, WORLD INVESTMENT REPORT2015:REFORMING INTERNATIONAL
INVESTMENT GOVERNANCE 124, U.N. Doc. UNCTAD/WIR/2015 (June 24, 2015)
[hereinafter WIR 2015].

26 See generallylary Hallward -Driemeier, Do Bilateral Investment Treaties Attract
FDI ? Only a Bité @Avorkl BahihRolicy ReseardchdVorking Paper
No. 3121, 2003)available at

15



more significantly, the proper role of investment tribunals in adjudicating
the policy space of host Stateshas garnered serious attention in the last
decade or so. From 2005 to 2008, the ICSID tribunals ordered Argentina to
pay more than $450 million plu s interest for having implement ed emergency
measures during its financial crisis that unilaterally changed the terms of the
investment between the government and foreign investors. 27 As will be
discussed in greater detail in Chapter 4, the investor-State dspute settlement
(ISDS) system was criticized by developed and developing countries for
transgressing into the regulatory space of a host State becauséhe cost of
implementing policy measures for the maintenance of public order was
deemed too costly.22 The NAFTA arbitration experience is no better with
U.S. investors being accused okexerting influence to make the environmental
laws of Canada less burdensome for themselves Canada has been sued the
most among the NAFTA countries and ordered to pay U.S. investors under

six occasions due to its environmental legislations.2® One of the largest

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=636541 (questioning

whether BITs have increased FDI flows to signatory countries); see als§usan Rose
Ackerman & Jennifer Tobin, Foreign Direct Investment and the Business Environment
in Developing Countries: The Impact of Bilateral Investment TregWag Law &
Economics Research Paper No. 293, 200%yailable at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=557121&rec=1&srcabs=6365
41&alg=1&pos=1; Susan D. Franck,Foreign Direct Investment, Investment Treaty
Arbitration and the Rule of Laywl9M CGEORGEGLOBAL BUS. & DEv. L.J. 337 (2007)
(concluding that the exact effect of investor-State dispute on FDI is not discernible).

27 See, e.gArgentina Settles Five Investment Treaty Awardsov. 7, 2013,
http://www.allenovery.com/publications/en -gb/Pages/Argentina -settles-five-
investment-treaty-awards.aspx.

28 WIR 2016,supranote 13, at 105 (observing that the U.SArgentina BIT continues
to attract the most investor-State arbitrations for investment disputes arising out of
a bilateral investment treaty).

29Sunny Freeman,NAFTAGs Chapt er 1 LSuddiCkuntsy Uitlar Fraed a
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payout in NAFTAG6s history occu€$120d in 20
million for expropriating the assets of AbitibiBowater Inc., a forestry giant

company incorporated in Delaware.30 One potential concern is that the

NAFTA may prevail over policy regulations af fecting the environment,

health, or safety by preventing countries like Canada from enacting

measures for legitimate public concerns3t In 2011, Australia criticized the

ISDS system when Philip Morris Asia Limited, a company incorporated in

Hong Kong, deliberately engaged in forum shopping to access the ISDS

clause under the Australia-Hong Kong BIT so that the investor could

demand compensation for Australiad s | egi sl ati on on pl ai
packaging.32 Australia said that it would reject the ISDS during the TPP

negotiations,33 but has agreed toit in subsequent agreements such as the

Korea-Australia FTA and the China-Australia FTA.34 In 2012, Vattenfall, a

Trade TribunalsHUFFINGTON POST (Jan. 14, 2015) (identifying the ,
http://www.huffingtonpost.ca/2015/01/14/canada -sued-investor -state-dispute -
ccpa_n_6471460.html.

301d. (amount shown in Canadian dollars).

31Joseph E. Stiglitz, The Broken Promise of NAFTALY. TIMES (Jan. 6, 2004),

available abttp://www.nytimes.com/2004/01/06/opinion/the -broken-promise-
ofnafta. html ?_r=0 (ONAFTA wil |l <oortarntfore regul at i c
the environment, heal th or safetyod).

32 Philip Morris Asia Ltd. v. Australia, UNCITRAL, PCA Case No. 2012 -12, Written
Notification of Claim (June 27, 2011).

33 Australia to Reject InvesteBtate Dispute Resolution in TPPANVESTMENT TREATY
NEWS (Apr . 13,2012),http://www.iisd.org/itn/2011/07/12/australias -rejection-
of-investor -state-dispute -settlement-four -potential -contributing -factors/ .

34 Korea-Australia FTA, art. 11.16, Apr. 8, 2014. Cf. China-Australia FTA, art. 9.4.2,

June 17, 2015 (exclding application of most favored nation (MFN) standard on the

| SDS provision by stating, OFor greater certai
in this Article does not encompass Investor-State Dispute Settlement procedures or

17



Swedish state-owned energy company, initiated an arbitration claim against
Germany under the Energy Charter Treaty (ECT) to supposedly demand
somewhere between four and six billion euros in compensation for adopting

a legislation that would phase out Germanyé6s nucl ear power
German legislation was enacted in response to the Fukushima disaster3s In
2012, India announced that it would reject the ISDS system and renegotiate
existing IlAs 36 to abolish the ISDS mechanism to preserve its public policy.3”
In 2016,the Indian government released the revised India Model BIT which
requires that local remedies be exhausted before arbitration can be accessed
unless the investor can prove that no reasonable relief is available during a
five-year period which is to be followed after a six-month cooling -off
period. 38 Similarly, in 2015, the South African parliament passed the
Protection of Investment Act requiring investment disputes brought by both
foreigners and nationals to be resolved either under domestic mediation or
through its local courts. 3° As a response to these situations where host States

are being challenged in an international investment tribunal for regulating

mechani sms. 6) .
35 Vattenfall v. Germany, ICSID CaseNo. ARB/12/12 (May 31, 2012).

36 This renegotiation effort may also affect the Korea-India Comprehensive
Economic Partnership Agreement, which was signed on August 7, 2009 and went
into effect in both countries in November 2009.

37 Eun-Joo Jung,India Plans to Abolish ISD Clause in FTAd ANKYOREH , Apr. 6, 2012,
http://www.hani.co.kr/arti/english_edition/e_international/527103.html.

38 India Model BIT, art. 15.1 (2016),available at
http://finmin.nic.in/the_ministry/dept_eco_affairs /investment_division/ModelB
IT_Annex.pdf [hereinafter 2016 India Model BIT].

39 Protection of Investment Act 22 of 2015 s. 13.

18
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their public interest, the EU has proposed the creation of an investment court
system. TheEU-Vietham FTA (which is expected to gointo effect in 2018),
the CanadaEU CETA, and the EU proposal to the TTIP (which is under
negotiations) each contains an investment court system to replace the current
arbitration -based ISDS system. The EW/ietham FTA proposal creates an
independent investment court system consisting of a permanent tribunal of
nine members and an appeal tribunal. Although the number of tribunal
members will vary by investment treaty, the basic framework remains the
same?0 |t remains to be seen whether the coming generation of IllAs, in
particular, the megaregional agreements providing for an investment court
system will further promote the proliferation of investment treaties.

Prior to the era of BITs, foreign investment was governed by
customary international law and domestic laws to cover the needs of foreign

investors.4! But the evolution of investment treaties eventually produced a

sophisticated generation of |1 As that

source of contemporaryint er nati onal i42n The mviesmeemnt t
treaty purpose of providing guarantees on the protection and treatment of
foreign investment has been essentialfor preventing expropriatory acts and
providing remedies, usually through compensations, in cases of host State

intervention in matters affecting foreign investors and their investments.

40 EU-Vietnam FTA, supranote 17, arts. 1215.

41 See generallRUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF
INTERNATIONAL INVESTMENT LAW 6 (Oxford Univ. Press 2d ed. 2012); Ryansupra
note 21, at 73631.

42 DOLZER & SCHREUER, supranote 41, at 13. For a historical account of the
treatification process for the international framework on investment, see SALACUSE,
supranote 1, at 32-363
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While variations exist among the few thousand IlIAs, investment treaties
usually consist of a three-part structure which includes a definitions section
for the technical terms used in the agreement, a section that establishes the
substantive standards for investment and investor protection, and lastly, a
section that provides the procedural rules for dispute settlement. 1lAs are
often organized into core provisions that address the scope of application,
conditions for the entry of foreign investment, general standards of
treatment of foreign investments, monetary transfers, operational conditions
of the investment, protection against expropriation, compensation for los ses,
and dispute settlement mechanism.

Such protective mechanisms were necessary because capital
exporting, developed countries sought from their negotiating partners,
which were usually capital -importing , developing countries, a favorable
investment climate that would not jeopardize the entry and operation of
investments made developed countries.4 Developing countries signed
investment treaties to receive the foreign capital that would be needed to
advance their national economic goals and, in the long run, this has helped
to facilitate market liberalization and modernize the foreign investment laws
of those countries. Investment treaties can also contribute to the promotion
of investments, although they never obligate a contracting State to require
its nationals to make foreign investments in the other contracting State, 4 by

prompting host States to establish a stable legal framework conducive to

43 ANDREW N EWCOMBE & LLUIS PARADELL , LAW AND PRACTICE OF INVESTMENT
TREATIES: STANDARDS OF TREATMENT 76 (2009).

44 Salacuse & Sullivan,supranote 9, at95.
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attracting and maintaining foreign investment. 45 Although the purpose of
modern IlAs also embodies the preservat i on of the Statesd rig
current reform efforts should better clarify the standard of review for
investment treaty carve-outs that enables States to regulate issues of public
interest.46
One of the ways that IlIAs gain meaning is when an inv estor-State
arbitration is brought before the International Centre for Settlement of
Investment Disputes (ICSID), which was established in 1965 and formulated
model arbitration clauses for BITs in 196947 Almost soon after the Second
World War, the United St at esd policy was to avoid
peacefully binding countries to investment treaties. U.S. FCN treaties
permitted future investment disputes to be adjudicated before the ICJas long
as a treaty existed between the United States and thedisputing State.48
However, the United States rarely needed to bring an investment dispute
before the IC¥? because it was usually successful in negotiating lump-sum

settlements, which would then be apportioned to the U.S. claimants

451d.

46 SeeRoberto A. Luzi, BITs & Economic Crises: Do States Have Carte Blandhe?
INVESTMENT TREATY ARBITRATION AND INTERNATIONAL LAW (T. J. Grierson Weiler
ed., 2008),available at
http://apps.americanbar.org/intlaw/fall09/materials/Aguirre%20Luzi_Roberto -
State%200f%20Necessity.pdf.

47 The Chad-Italy BIT was signed on November 6, 1969 and contained the first
binding investor -State arbitration provisions.

48 KENNETH J.VANDEVELDE , UNITED STATES INVESTMENT TREATIES. POLICY AND
PRACTICE 13 (Springer 1992).

49 With the exception of the case involving Italy in Elettronica Sicula (ELSI) (U.S.v.
Italy), 1989 1.C.J. Rep. 15 (July 20).
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whenever a host State eyropriated the property of U.S. investors. 50 This
similar situation of dominance was also evident in the early European model
of international investment protection. 5! But this approach was flawed for a
couple of reasons. As previously mentioned, the U.S. FCN treaty program
basically failed to engage developing countries since, without a treaty,
recourse to the ICJ was not an option for American investors whose property
was expropriated by the host State. Assuming that an investment treaty
existed between the U.S. and the other State, the U.S. investor had to resort
to diplomatic protection to access the ICJ, which would then decide whether
or not to hear the case. Moreover, even in the case a judgment was rendered,
an additional step requiring the endors ement of the UN Security Council
was necessary. This exasperating process was halted by the creation of the
investor -State dispute settlement system, which effectively changed the way
foreign investors could expect to receive investment protection even th ough
the first case was not heard in the ICSID until seven years after its
establishment.52 By authorizing private investors to directly sue the host
State, the establishment of the ICSID dramatically elevated the importance

of BITs.53 Despite the initial lack of response towards the ICSID dispute

50V ANDEVELDE , supranote 48, at 14.

51 SedFrancesco Francioni,Access to Justice, Denial of Justice and International
Investment Law20 EJIL 729, 730 (2009).

52 Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States, Mar. 18, 1965, 575 U.N.T.S. 159 [hereinafter ICSID
Convention].

53 Salacuse & Sullivan,supranote 9,at70( 0 For al | practical pur pose:

become the fundamental source of international law in the area of foreign
invest ment. 6) .
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settlement mechanism, the majority of investors today prefer to bring claims
under ICSID. Of the 70 known ISDS cases initiated by foreign investors in
2015, 80 percent of the claimants are from developed countries and taking
the lead are the United Kingdom, Germany, Luxembourg and the
Netherlands.54
B. Aggregate Community Interests of the IIA Stakeholders
1. Host States

As one of the principal participants in the international investment
regime, host States may be brought before an investment tribunal by a
foreign investor under the investor-State provision of lIAs. Despite the risk
of an arbitration loss and the possibility that investment tribunals may enter
into their regulatory space, host States conclude IlAs to demonstrate that
they can provide investment protection, security, transparency, stability, and
predictability. 55 However, the need for host States to keep their domestic
regulatory space by carving out treaty exceptions such as the public order
carve-out is growing in importance. In order for the international
investment regime to endure, it is critical that host States are not subjected

to large, unanticipated payouts 5 even if the concept of sovereignty has

54 WIR 2016,supranote 13, at 1045 (record number of cases in a single year).

55 Sed.auge S. Poulsen & Emma Aisbett, When the Claim Hits: Bilateral Investment
Treaties and Bended Rational LearningCrawford School Research Paper No. 5,
2011),available ahttps://crawford.anu.edu.au/pdf/crwf_ssrn/crwfrp_1105.pdf
(revealing through an empirical study that developing states had entered into
investment treaties in the 1990s without fully appreciating their risks and effect on
domestic economic policies).

56 To illustrate, upon finding that Russia had breached the Energy Charter Treaty,
the UNCITRAL arbitral tribunal demanded in July 2014 that Russia make a
payment of $50 billion i n compensation to the claimants. E.g, Martin D. Brauch,
Yukos v. Russia: Issues and Legal Reasoning Behind U.S.$50 Billion Awards
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strayed away from its traditional meaning in many areas of public
international law. 57

Although host States want to attract foreign investment to promote
growth and sustainable economic development, they have become selective
about how they want to pursue those goals, how much market access togive
foreign investors, and how much protection should be afforded to their
investments.58 Traditional base values considered of significance to host
States have related to the maintenance of sovereignty, the guarantee that
natural resources will not be extorted or managed in a way to bring harm to
the host State, and the assurance that local laborers will be compensated

appropriately and acquire improved skills and competencies, and the

INVESTMENT TREATY NEWS(Sep. 4, 2014),
https://www.iisd.org/itn/2014/09/04/yukos -v-russia-issues-and-legal-
reasoning-behind-us50-billion -awards/.

57 Scholars vary on their opinion on whether sovereignty is losing importance in

public international law. E.g, John Laughland, National Sovereignty is More

Il mportant t han | Brkussemslgdlan. 26n2809) (exalning t i c e 6
sovereignty in the context of international cr
used to be the uncontested cornerstone of the international system will have

become a dead letterd and even a principle associated with the worst abuses of

human right s 6 gvailable ahttp://www.brusselsjournal.com/node/3759; Ruti

Teitel, National Sovereignty: A Cornerstone of International L&and an Obstacle to

Protecting CitizensLEGAL AFFAIRS( 2002) (stating that the oOrise
led to increasing cooperation among nations and to the emergence of a more

humble conception of national sovereignty), available at

http://www.legalaffairs.org/issues/September  -October-

2002/feature_teitel_sepoct2002.msp. But cf. Kal Raustiala, Rethinking the

Sovereignty Debate in International Economic L.&\.INT& ECON. L. 841, 843 (2003)

(arguing that gl obal economic institutions inc
sovereigntyod).

58 SedJNCTAD, WORLD INVESTMENT REPORT2013:GLOBAL VALUE CHAINS :

INVESTMENT AND TRADE FOR DEVELOPMENT 96, U.N. Doc. UNCTAD/WIR/2013

(June 25, 2013) [hereinafter WIR 2013] (O0Whil e
FDI, several have become more selective in their admission procedue s . 6 ) .
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prevention of capital flight or a hallowing out effect. When drafting the
Stateds foreign investment | aw, t he
on those factors and may also statutorily require a screening process that
reviews foreign investment proposals. Recent IIAs have seen an expansion
of the role of 1lAs to include non -traditional aspects of community life like
the preservation of the environment (such as the protection of human,
animal or plant life or health and the conservation of exhaustible natural
resources) and the creation of jobs under conditions that support labor
rights. 5 Some host States like those in Africa additionally require that
foreign investments make contributions that alleviate poverty, create goods
and services for the poor, or associate with small and medium -sized
domestic enterprises.0 Host States are increasingly requiring that foreign
investors conduct themselves in a socially responsible manner and make
investments according to the sophisticated demands of the various actors in
an intertwined global community. However, this is mu ch easier stated than
practiced: domestically, host States have the sovereign right to revoke their
foreign investment law including those provisions related to foreign investor
and investment protection while, internationally, host States may be brought
to international arbitration by private foreign individuals if an IIA obligation

has been violated 61

591d. at 102.

60|d. at 43.

61 SeeHi-Taek Shin & Julie A. Kim, Balancing the Domestic Regulatory Need to Control
the Inflow of Foreign Direct Investment Against International Treaty Commitments: A

Policy-Oriented Study of the Korean Foreigrvestment Promotion Act and the Korea
U.S. FTA 19AsIAPAc. L. RE v 177, 188 (2011).
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Historically, countries have been categorized as developing or
developed based on their GDP level as compared to other countries.
Internationally agreed criteria do not exist even within the WTO,$2 but one
measure may include the international capital flow of the States to determine
whether a country is developed or developing .63 A clear capital-exporting,
developed State would want to ensure maximum protection of its citizens
and therefore favors investment treaties that over-provide investor
protection. In contrast, a clear capital-importing, developing State might
conclude investment treaties that under-provide investor protection as
exemplified by the early Chinese BITs$4 But the classification is less relevant
today with the rise of States, especially among the Asian countries, taking on
the dual role of recipient and provider of foreign investment so that the
capital-exporting , developed countries are no longer the sole providers of
foreign capital, but also recipients of foreign investments that could become

a respondent host State in an investor-State arbitration.65 Europe and the

62\WTO, UNDERSTANDING THE WTO: LEAST-DEVELOPED COUNTRIES,
https:// www. wto.org/ english/thewto_e/whatis_ e/
no WTO definitiongddevelbdepiveddpeddnori es. o6) .

63 Other measures include the Human Development Index produced by the United
Nations Development Programme (UNDP), which measures economic measures
(such as national income) and social measures (like life expectancy and educatio.
In 2015, the World Bank listed the median per capita (as opposed to the mean
income) and household income to rank the countries.

64 See, e.gNEWCOMBE & PARADELL , supranote 43, at 56; Nils Eliasson Investment
Treaty Protection of Chinese Natural Resmes Investmentsn BUSINESSDISPUTES IN
CHINA 303, 309 (Michael J. Moser ed., Juris 3d ed. 2011); Leon E. Trakman,
Geopolitics, China, and Invest&tate Arbitration in CHINA IN THE |INTERNATIONAL
EconoMIC ORDER 268, 271 (Lisa Toohey et al. eds., 2015).

65E.g, Jeffrey SachsThe Context: Foreign Investment and the Changing Global
Economic Realityin THE EVOLVING INTERNATIONAL INVESTMENT REGIME:
EXPECTATIONS, REALITIES, OPTIONS X | i i i , | (Jos® E. Alvarez et a
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United States are major exporters, but also recipients of substatial FDI.

From 2006 to 2013, the United States was
FDI¢s (but lost that position to China for the years 2014and 2015%7). Professor

Al varez explains that oirrespective of whe
economy, a poor developing economy, or a State that finds itself somewhere

in between, 6 a country that |liberalizes i
share similar economic, political, and national security concerns and that a

St ateds concern for wh o may enter i ts
circumstances does not oO0change merely bec:
of fer the prospect % Henae,dhe scope efpraebtiore capi t a
offered by I1As should not be limited to the interests of the private investors

from capital -exporting, developed countries that invest in the capital -

importing , developing countries. Such an approach disregards the need of

host States to incoporate sustainable development goals in llAs and

prevents host States from achieving a balance between their regulatory

the power shifting away from the United States and Europe toward Asia, it seems
difficult to argue that Western law will maintain its international dominance going
forward. ¢6) .

66 Dept. of Commerce & Pres. Council of Economic Advisers (United States),
Foreign Direct Investment inite United State§Oct. 2013),
https://www.whitehouse.gov/sites/default/files/2013fdi_report_ -
_final_for_web.pdf.

67 See,e.g. Peopl eds RepublicCbf n@GhBeaoBeat WoCodbdidsi |
FDI Recipient Amid Mixed Global Outlogkune 25, 2015,
http://english.gov.cn/news/top_news/2015/06/25/content_281475134110982.ht

m; WIR 2016 45

68 JOSEE. ALVAREZ, THE PUBLIC INTERNATIONAL LAW REGIME GOVERNING

INTERNATIONAL INVESTMENT 2021 ( Hague Academy of I ntdl L. 2
ALVAREZ, PUBLIC INTERNATIO NAL LAW].
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interests and investment treaty commitments.

The perspective that a host State holds in regards to foreign
investment can be affectedby its associations. Unlike the 1950s to the 1970s
when IlAs were negotiated outside of the public eye, host States now have
to deal with wide public attention especially when negotiating FTAs with
investment chapters, which usually garners more public in terest than BIT
negotiations. 6@ The problem arises when States, especially the capital
importing , developing countries, approach the negotiation of modern IIAs
with the obsolete mindset that investment treaties are a straightforward
means of achieving ecoromic transition without fully appreciating the
complexities and repercussions of concluding ll1As. 70 For example, although
model BITs may help maximize efficiency for the developed countries, a
lesser powered host State may get pulled into the demands of the standard
contract-like treaty.?t But the more serious and problematic issue for host
States is the ISDS procedure because it entitles foreign investors to directly
challenge the domestic laws, especially regulatory public interest measures,

of the host Sate. However, this is a thorny matter for the host State that has

69 Jlirgen Kurtz, Building Legitimacy through Interpretation in Investdtate
Arbitration: On Consistency, Coherence and the Identification of Applicableihawe
FOUNDATIONS OF INTERNATIONAL INVESTMENT LAW : BRINGING THEORY INTO
PRACTICE 257,261 (Zachary Douglas et al. eds., 2014).

“Seeid (0The resulting tendency to regard BI Ts
to facilitate simply economic transition is even higher for typical capital importers
rather than exporters. d).

ld. at 262 (0The ver yoddewlopedbya cadital expodimyo d e | BI TO
state in line with its preferences to frame the negotiations with a broad range of

country partners dis conceptually similar to a standard form contract used by large
privateconcerns in a domestic |l aw context. ¢)
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to foresee all of the non-conforming measures and future contingencies at
the time of negotiation. When the host State does not execute this process
properly, an investment tribunal may f ind that the act breaches the IIA even
if the act in question could reasonably be viewed as a legitimate exercise of
public policy. 72 This aspect of the ISDS has led the developing countries to
argue since the early 2000s that foreign investors should be equired to
exhaust local remedies as would a domestic investor.7? As previously
explained, the exhaustion of local remedies is set forth as a condition
precedent in the revised 2016 India Model BIT.

Increasingly recognizing the complex nature of internati onal
investment law and the far-reaching implications of accepting the ISDS
clause, host States are updating their IIA models to search for a way that
would effectively preserve the regulatory space necessary for the
maintenance of public order. At least fifty countries and regions spread
across Africa, Asia, Europe, Latin America, and North America are already
engaged in the lIA reformation process.? One of the more progressive
efforts is being made by the European Commission which in May 2015
released aconcept paper specifically identifying the right to regulate of host
States as one of thanajor policy areas requiring further improvement in the

drafting of the TTIP to ensure that the investment protection guarantees of

72WIR 2013,supranote 58, at 101.

73SedJNCTAD, DISPUTESETTLEMENT: INVESTOR-STATE 82,U.N. Doc.
UNCTAD/ITE/IIT/30 (May 2003) [hereinafter UNCTAD, DISPUTE SETTLEMENT],
available ahttp://www.unctad.org/en/docsl/iteiit30_en.pdf.

74 WIR 2015,supranote 25, at 108.
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[IAs do not usurp the regulatory authority of host States.”> Moreover, with
deeper awareness among host States that entering into IIAs to import capital
as a way of fulfilling national economic goals overly discounts the intricacies
of the international investment law system, model invest ment treaties are
being revised to include provisions related to sustainable development.
Although the principle of sustainable development as a normative rule of
international investment law has yet to be firmly rooted, UNCTAD released
the Investment Policy Framework for Sustainable Development (IPFSD) in
2012 to provide guidelines for achieving growth and sustainable
development.”6 Most of the 1811As concluded in 2014 provide for the right
to regulate for sustainable development objectives; general excetions for the
protection of human, animal or plant life or health, or the conservation of
exhaustible natural resources; a stipulation that health, safety, or
environmental standards should not be compromised to attract investment;
and/or , an outright statement in the preamble that refers to sustainable
development.”” The impact of sustainable development provisions should

not be overstated but ought to be viewed critically by host States to avoid

7S EUROPEAN COMM &N, CONCEPT PAPER ON INVESTMENT IN TTIP AND BEYOND 0
THE PATH FOR REFORM (May 5, 2015),
http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF.

76 Elisabeth Tuerk & Faraz Rojid, Towards a New Generation of Investment Policies:

UNCTADGs I nvestment Policy Fr aglmesteentkk f or Sust s
TREATY NEWS (Oct. 30, 2012), https://www.iisd.org/itn/2012/10/30/towards -a-
new-generation-of-investment-policies-unctads-investment-policy -framework -for -
sustainable-development/. See alstdNCTAD, INVESTMENT POLICY FRAMEWORK

FOR SUSTAINABLE DEVELOPMENT 57 (July 4, 2012) [hereinafter UNCTAD,

SUSTAINABLE DEVELOPMENT FRAMEWORK ].

77WIR 2015,supranote 25,at 112.
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another generation of investment treaties that provide a balancing tool for
host States but, in fact, are ineffective or unreliable. Host States must
therefore recognize that sustainabl e dev.
themselves guarantee a positive devel opme
because the investmentenvironment and regulatory framework of a host
State are among the important variables that will have a major role in
determining how much of the positive development impacts of investment
can be reaped while reducing the risks of safeguarding public inter ests78
2. Home States
The goal of a home State is to secure a favorable investment climate
in the host State for its citizens. The home State approaches this by
persuading the other contracting State to implement policies that promote
and liberalize foreign investment. When IIA negotiations take place, a
contracting State assumes the role of either host or home State and is, at least
in theory, equally obligated under the investment treaty. Whereas the first
BIT generation provided considerable leeway to investment tribunals when
interpreting treaties, the newer IlAs reflect a rebalancing of power by
including provisions that specify treaty obligations in greater detail, clarify
the applicable review standard, and create exceptions aimed at preserving
the regulatory public interest of the contracting States. Unlike the European
Il 1 As which oO0tended to be Il aconic instrum
United States has since NAFTA preferred ¢

statements in an apparent attemptto b et t er safeguard host St

78]d. at 105.

79 CATHARINE TITI, THE RIGHT TO REGULATE IN INTERNATIONAL INVESTMENT LAW
43 (Nomos/Hart 2014).
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For example, the minimum standard of treatment provision in the 2004 and

2012 U.S. Model BITs ensures that the contracting parties have a shared

understanding of the customary international law principle of minim um

standard. The fair and equitable treatment (FET) and full protection and

security provisions are clarified in the Australia -Chi | e FTA (2008) +to
require treatment in addition to or beyond that which is required by that

standard, anddonotcreatead di t i onal s u®sBachoondeptise ri ght s
distinctly considered to explain what i s
equitable treatment 6 and 8oSucehkladrificationst ect i on
and specifications in I1As enable the contracting Statesto have amore direct

role in shaping the decision-making process by lessening the interpretive

authority of international arbitration tribunals while also reducing the risk

that arbitrators wil/ o0draw on analogi es
as private international law analogies) or sympathetic (such as analogies

bet ween investor r i gBtMoreosen dnlike thenpast r i ght s)
when the capital-exporting countries were the main providers of foreign

capital, home States engage in this rebalaging of power because they have

also emerged as recipients of foreign investments that can bebrought to

80 Australia -Chile FTA, art. 10.5.2, July 30, 2008. See also art. 5.2 of the 2004 and
2012 U.S. Model BITs.

81|ds.

82 Anthea Roberts, Clashof Paradigms: Actors and Analogies Shaping the Investment
Treaty System107AM. J.INT@A L. 45, 80 (2013). & alsdONATHAN BONNITCHA ,
SUBSTANTIVE PROTECTION UNDER INVESTMENT TREATIES: A LEGAL AND

EcoNnOoMIC ANALYSIS 46 (Cambridge Univ. Press 2014) (describing the criticism

that tribunal members with expertise in commercial law may fail to bring in a
balanced perspective).
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investor-State arbitration under the ISDS mechanism in their capacity as a
host State.

The perspective of the home State may be analogous to the
international investment policies of the United States, which is worth
mentioning because of the OAme®thatani zat i
particularly gained momentum since NAFTA. The perception that the U.S.

Mo d e | BI'T provi des 38thasded othieoHome SHatemtodar d 6
reflect upon the international investment policies advocated by the United
States. Home States in Asia, the Americas, and even some parts of Europe
prefer the more comprehensive approach of the U.S. Model BIT because it
encourages the contracting States to considerin greater depth during the
negotiation process areas that affect liberalization provisions, non-
conforming precluded measures clauses, and references to customary
international law. 8 However, the U.S. Model BIT has not been without
criticism. Opponents demanded that the scope of certain provisions like
those on expropriation, minimum standard of treatment, and the fair and
equitable treatment be amended in the 2012 U.S. Model BIT. Critics also
argued that the traditi onal State-State dispute resolution mechanism should

be reinstated although this proposal was not included in the 2012 U.S. Model

83 Wolfgang Alschner, Americanization of the BIT Universe: The Influence of Friendship,
Commercand Navigation (FCN) Treaties on Modern Investment Treaty | &w
GOETTINGEN J.INT@ L. 455, 48485 (2013).

84 Roberts, supranote 82, at 82.
85 Alschner, supranote 83, at 484.Cf. id. at 485 (noting that while some European
countries are following suit, certain countries like Germany, the Netherlands, and

the United Kingdom 6coi ned t he oO0intellectual fathers of
a p pr o adilhpdefer the simplicity offered in European -style BITS).
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BIT.86

Home States are in a rather unigue position within the overall
international investment law framework because even tho ugh IlAs are
concluded between the States, 0 fwayy
fl ow of o ® ISuggestions dlaves heén made that I1As should also
oblige home Statesto encourage FDI flows and to better fulfill the goal of
promoting foreign inv estment88 For example, future 11As could increase the
role of the home State by requiring it to give its citizens information about
international investment opportunity, technical, and/or financial support, or

insurance policies that could ease the burden of investing in a foreign

86 SeeAnthea Roberts, Stateto-State Investment Treaty éhitration: A Hybrid Theory of
Interdependent Rights and Shared Interpretive Authgri$HARV. INTGA L.J.1 (2014)
(arguing that the re -emergence of Stateto-State arbitration can open the way to
another hybrid form of dispute resolution that can fix som e of the existing
imbalances in investor-State arbitration); NATHALIE BERNASCONI-OSTERWALDER,
I1SD, STATE-STATE DISPUTE SETTLEMENT IN INVESTMENT TREATIES (Oct. 2014)
(providing recommendations on how State -to-State arbitration can be used for
disputes arising out of 11As). Cf. UNCTAD, WORLD INVESTMENT REPORT2003:
FDI PoLICIES FORDEVELOPMENT: NATIONAL AND INTERNATIONAL PERSPECTIVES
116, 118, U.N. Doc. UNCTAD/WIR/2003 (Sep. 12, 2003) [hereinafter WIR 2003]
(expressing skepticism for Stateto-State arbitration but discussing a few of its
benefits). SeeGENERALLY UNCTAD, INVESTOR-STATE DISPUTES PREVENTION AND
ALTERNATIVES TO ARBITRATION 93, UNCTAD/DIAE/IA/2009/11 (2010);

UNCTAD, INVESTOR-STATE DISPUTE SETTLEMENT: A SEQUEL 43, 47, 157,
UNCTAD/DIAE/IA/2013/2 (2014) (providing examples of Stateto-State
arbitration provisions in llAS).

87 See, e.gNATHALIE BERNASCONI-OSTERWALDER ET AL., [ISD, INVESTMENT
TREATIES& WHY THEY MATTER TO SUSTAINABLE DEVELOPMENT: QUESTIONS &
ANSWERS36 (2012).

t

88 SeeWIR 2003,supranot e 86, at 155 (o0l n future |
especially also go to home countriesé to
countries and help incr e ®eealstNCEADbenef i t s

INTERNATIONAL INVESTMENT AGREEMENTS: KEY ISSUES
UNCTA D/ITE/IIT/2004/10 (Vol. Il) (May 16, 2005) [hereinafter UNCTAD, IIA
KEY ISSUES. See, e.gBERNASCONI-OSTERWALDER ET AL., supranote 87, at 36.
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country. 8 Investment treaties may also demand that the home State firnish
legal records to verify that the domestic company is compliant or perhaps
even agree to providing a forum where redress may be sought for the
misconduct of its domestic companies that occur while doing business
abroad.?®© These recommendations are present in Part 6 of thellSD Model
Agreement concerning the rights and obligations of home States. Article 29
of the IISD Model Agreement st i pul ates that OHome [ S]t
capacity to do so should assist developing and leastdeveloped [S]tates in the
promotion and facilitation of foreign investment into such [States], in
particul ar by t hePir Artiodew3l ofi thev [ESP tModels é . 6
Agreement on the liability of investors in their own home State requires the
following:

Home states shall ensure that their legal systems and rules

allow for, or do not prevent or unduly restrict, the bringing of

court actions on their merits before domestic courts relating

to the civil liability of investors for damages resulting from

alleged acts or decisions made by investors in relation to their

investments in the territory of other Parties. The host state

laws on liability shall apply to such proc eedings.®2

The objective of increasing the vested interest of the home State even

89 UNCTAD, IIA KEY ISSUES supranote 88, at 65. See, e.gBERNASCONI -
OSTERWALDER ET AL., supranote 87, at36.

90 See, e.gBERNASCONI-OSTERWALDER ET AL., Supranote 87, at 36.

9111SD, Model International Agreement on Investment, art. 29 (April 2005)
[hereinafter ISD Model Agreement].

92|d. art. 31.
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after the IlA takes effect may be one direction to consider for the future of
international investment law. 93 This effort is also evident in the preamble of
the 1ISD Model Agr eement, which provides that one aim of the parties
woul d be t o 0seek]|] an overall bal ance
international investment between investors, host countries and home
c o unt % Allhaughonot as explicit as the recommendations of the IISD
Model Agreement, some IIAs continue to seek the involvement of the home
State even after they take effect. For examplethe home State is obligated to
not demand or penalize its investors regarding tran sfers as provided in the
CanadaModel Fair Investment Protection and Promotion Agreement (FIPA)
(2004) and NAFTA.9 Future llAs may consider further clarifying the
expectations of home States after the IIA goes into effect.
3. Foreign Investors

The goal of the foreign investor is to have its investment protected
under the regulatory framework of the host State. As set forth by the tribunal
in Tecmed v. Mexico

The foreign investor expects the host State to act in a

consistent manner, free from ambiguity and totally

transparently in its relations wi th the foreign investor, so that

93 Seeklizabeth Boomer, Rethinking Rights and Responsibiligién InvestorState
Dispute Settlement: Some Model International Investment Agreement Provj&ions
RESHAPING THE INVESTOR-STATE DISPUTE SETTLEMENT SYSTEM: JOURNEYS FOR
THE 21STCENTURY 183, 211 (Jean E. Kalicki & Anna JoubirBret eds., 2015).

9411SD Model Agreement, supranote 91, preamble [emphasis supplied in text].
95 JESWALD W. SALACUSE, THE LAW OF INVESTMENT TREATIES 289 (Oxford Univ.

Press 2d ed. 2015) (referring to the transfer provisions in art. 1109(3) of the NAFTA
and art. 14(4) of the Canada Model FIPA).
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it may know beforehand any and all rules and regulations

that will govern its investments, as well as the goals of the

relevant policies and administrative practices or directives, to

be able to plan its investment and comply with such

regulations. 96
To achieve this, foreign investors generally rely on legal instruments like
IIAs when entering a host State to receive protection in the form of specific
treatment standards. Absolute protections like the fair and equitable
treatment, full protection and security, compensation for expropriation, and
the right to transfer capital, profits, and income from the host State provide
a peace of mind for foreign investors. Additional treatment standards on
national treatment, most favored nation (MFN) treatment, and the right to
transfer capital, profits, and income from the host State may provide an open
and transparent regulatory framework on investment that is favorable to
foreign investors.

Investors in the international investment law system are usually
multinational enterprises (MNES) and the nationality of a corporation is
determined by its place of incorporation or main seat of business.®” An
i nvestords national ity e%butdhsl|canscreaes

space for opportunistic acts since tibunals typically do not scrutinize the

% Tecmed v. United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, para.
154 (May 29, 2003).

97 Christoph Schreuer, Investments, International Protectiopin M AX PLANCK
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAw, para. 32 (RidigerWolfrum ed.,
2013),available at
http://www.univie.ac.at/intlaw/wordpress/pdf/investments_Int_Protection.pdf.

98 E.g, DOLZER & SCHREUER, supranote 41, at 44.
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nationality of a companyds owner to deter

is at play.?® This enables investorsto engageino f or um pl atieaty ngo6é or
shopping 6 (e.g.Philip Morris tobacco packaging casel®), which is not illegal

per sein international investment law. 101 Furthermore, the complex

ownership structures of corporations conc

which blurs investor nationality through direct shareholdings of affiliates,
cross-shareholdings where af f i | i ates own each otherds
ownerships like joint ventures. Although MNEs do not create complex
internal ownership structures for the purpose of receiving IIA protections or
to engage in corporate malfeasance, the effect is that affiliaes that are far
removed from the corporate headquarters may be able to seek the
protections afforded under an investment treaty. This problem provides the
theme of the 2016 edition of the World Investment Report. 102

Multinational enterprises are not the only type of foreign investors
provided for in international investment agreements. Investors like
sovereign wealth funds (SWFs) and stateowned enterprises (SOESs), private

equity funds, and third -party funders are also recognized as foreign

99 SeeSchreuer,supranote 97, paras. 3334.
100 Philip Morris Asia Ltd. v. Australia, supranote 32.

101 E g, DOLZER & SCHREUER, supranote 41, at 52. SeeCME Czech Republic v.

Czech Republic, UNCITRAL, Partial Award, para. 419 (Sep. 13, 2001) (rejecting the
argument that Claimant should be barred from
may seek its legal protection under any scheme provided by the laws of the host

c 0 unt Buyt$edMobil Corp. v. Venezuela, ICSID Case No. ARB/07/27, Award,

para. 204 (June 10, 2010) (rebuking the abusive and manipulative practice of

restructuring investments for the purpose of gaining access to ICSID arbitration).

102WIR 2016,supranote 13, at 124.
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investors and recognizing their differences is important as investment
objectives are bound to vary by investor type. 103 SWFs are usually managed
under the high involvement of the home government and may be used as a
vehicle that redistributes wealth. 104 The governments of countries such as
the UAE, Singapore, Russia, Kuwait, Hong Kong, and China, and Norway
invest through their SWFs.105 As foreign investors, SWFs raise a special red
flag for host States because they pursue investment goals in circumstances
that lack transparency and conditions that are not closely monitored by the
financial market authorities of the country with the SWF. 196 Unlike private
equity funds that invest internationally for profit -making, the investment
decisions of SWFs may be politically motivated and therefore reach into
sectors and assets of the host State that are considered strategic or
sensitive. 107 Despite some of these negative perceptions, SWFs are a valid
source of foreign capital that host States can gain from as with the traditional
forms of FDI like greenfield investments by strategic investors.1%¢ However,

the distinction between investor types has become less relevant due to

103WIR 2013,supranote 58, at 10.

104 Edwin M. Truman, Sovereign Wealth Funds: Threat or SalvatipRRTERSONINST.
FORINT@ ECON. (Sep. 2010),
http://www.piie.com/publications/briefs/truman4983.pdf.

105|d_

106 OECD, INTERNATIONAL INVESTMENT OF SOVEREIGN WEALTH FUNDS: ARENEW
RULES NEEDED?,OECD INVESTMENT NEWSLETTER(Oct. 2007),available at
http://www.oecd.org/daf/inv/investment -policy/39979894.pdf.

107 |d

108 (.
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globalization and can crossover when, for example, SWFs invest in private
equity funds. 109 Aside from SWFs, the intentionally open -nature of the term
Oi nvest ment so under t he | CSI D Conventior
shareholders to receive investment treaty protection because most IIAs
contain a broad definiti om®sharéholdingande st ment ¢
participation in a company.
Although not a direct contracting party to the llAs, foreign investors
are nonetheless obligated to the terms of the investment treaty and must
abide to the foreign investment laws of the host State, which retains the right
to ban foreign investment or allow admission in the industries and regions
specified by the host State. Foreign investors should refer to the positive or
negative list which identifies the sectors that are open or closed off to foreign
inv estors. Countries such as the United States, Canada, and Japan grant a
right of access to foreign investments typically using language that includes
owith respect to the establishment, acqu
conduct, operation, andsaleorother di sposi ti oHoForéigni nvest me
investors may also be bound to the performance requirements of a host
Statel11
The current generation of IIAs may alsorequir e that foreign investors
abide to a certain standard of behavior to contribute to the sustainable

development objectives provided by the international standards of the UN

109WIR 2013,supranote 58, at 10.

110E.g, North American Free Trade Agreement, arts. 1102 & 1103, Dec. 17, 1992
[hereinafter NAFTA] .

111 Korea-U.S. FTA, art. 11.8, June 30, 2007.
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Guiding Principles on Business and Human Rights, the updated OECD

Guidelines on Multinational Enterprises, and /or the FAO/World
Bank/UNCTADI/IFID Principles on Responsible Ag ricultural Investment. 112

Moreover, calls to reform the ISDS system so that foreign investors are not

given greater dispute settlement rights than domestic investors are also

under contemplation. 113 Although foreign investors have generally relied on

BITs and other lIAs to receive absolute protections such as through the fair

and equitable treatment standard, most favored nation clause, and the
expropriation provision, these substantive provisions are being subjected to

the current IIA overhaul because theyaf f ect t he Statesd right
public interest. 114 Additionally, suggestions to restrain the situations that

foreign investors may initiate investor -State arbitration claims are being

revi ewed. Under the broad defsindirecti on of
or minority shareholders to receive investment treaty protection, 115the ISDS

system has inadvertently provided foreign investors with a means of

creeping into the regulatory space of host States. It is ironic that, without the
investor-State dispute settlement mechanism, foreign investors may become

vulnerable to the discriminatory and arbitrary measures of a host State.

However, concerns exist that the ISDS mechanism has enabled foreign

investors to be abusivesothat it has becomenecessary br host States to find

112WIR 2015,supranote 25, at 127.

113]1d. at 128.

114]d. at 135.

15WIR 2016,supranote 13, at 123 (describing the complexity in MNE ownership

structure and its impact on investment policymaking).
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a way that helps them to preserve regulatory space without breaching
international treaty obligations. For this reason, recommendations have
been made to remove nonllA based claims to prevent foreign investors from
seeking recoursefor investment contract breaches and to require from all of
the contracting States the consent to investorState arbitration.116
4, Investor -State Tribunals and Arbitrators

Before investor-State arbitrations, an injured foreign investor had to
resort to diplomatic protection by seeking recourse through their home
government, which then made the sole determination of whether to pursue
a claim on behalf of its private individual. 117 However, the establishment of
the BIT regime and ICSID enabled a departure from this traditional stance
that diplomatic protection is a discretionary right of the State by allowing
foreign investors to bypass its home State and instead directly initiate an
arbitration against the host State. Three tribunal members are usually
sdected by the disputing parties so that the foreign investor and the
respondent State each chooses one arbitrator while the third arbitrator is
decided by the partiesd agr eerie ffihe

professional background of the individua | arbitrators sitting on an arbitral

116 WIR 2015,supra note 25, at 148.

117 CHRISTOPHER F. DUGAN ET AL ., INVESTOR-STATE ARBITRATION 347 (Oxford
Univ. Press 2008);Salacuse & Sullivan,supranote 9, at68-69. For more on
diplomatic protection, see generally IAN BROWNLIE, PRINCIPLES OF PUBLIC
INTERNATIONAL LAw (Oxford Univ. Press, 6th ed. 2003); Yoram Dinstein,
Diplomatic Protection of Companies Under International L&W{NTERNATIONAL LAW:
THEORY AND PRACTICE & ESSAYS INHONOUR OF ERIC SuYy 505 (Karel Wellens ed.,
1998).

118 |CSID, RULES OF PROCEDURE FORARBITRATION PROCEEDINGS ch. I(3) (2003).
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tribunal might be considered by the disputing parties when making their
selection. According to a 2012 survey conducted by the OECD, more than
50% of the arbitrators have been appointed by foreign investors in other ISDS
arbitration cases and that the vast majority of the arbitrators are from Europe
or North America. 119 Moreover, the outcome of an ISDS case may be affected
by whether the arbitrator enjoys expertise in commercial arbitration or
public international law. 120 Generally speaking, commercial arbitrators may
be inclined to focus on the private nature of the dispute while public
international lawyers may view the arbitration as part of a public world
order so that the conduct of the State is subject to the rules & public
international law. 121

The nature of investor-State tribunals is perplexing because the
standards of treatment and guarantees made in investment treaties may be
enforced in a decentralized dispute settlement mechanism characterized by
a public intern ational law/private commercial law divide. Public interest
issues affecting the State are addressed in a dispute settlement mechanism
where interpretations that favor private interest over public interest may

decrease the legitimacy of international investment law. The authoritative

1190ECD, INVESTOR-STATE DISPUTE SETTLEMENT PUBLIC CONSULTATION (May 16-
July 9, 2012) 4344, available at
http://www.oecd.org/investment/internationalinvestmentagreements/50291642.
pdf.

120 Seel. J. Gasdntroductory Note:Arbitration, Insurance, Investment, Corruption, and
Poverty, in POVERTY AND THE INTERNATIONAL ECONOMIC LEGAL SYSTEM: DUTIES
TO THE WORLD& POOR 139 (Krista N. Schefer ed., 2013).

121 SeeStephen W. Schill, The Sixth Path: Reforming Investment Law frakithin, in

RESHAPING THE INVESTOR-STATE DISPUTE SETTLEMENT SYSTEM: JOURNEYS FOR
THE 21STCENTURY 621, 634 (Jean E. Kalicki & Anna JoubirBret eds., 2015).
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decision-making process is made in an open field where ad hodribunals (as

opposed to standing courts) must weigh between polarized paradigms and

i nvest ment tribunals have t o grappl e

regulatory act and the private investoros

the proper standard of review. International investment law is unique for
this reason, but from an adjudicative standpoint, the overlapping area results
in a o0cl ash ®&fthat makesatdarticureslyd difficult for the
investment tribunals to produce a harmonized set of legal standards
appeasable to the various stakeholders shaping international investment law.
In international investment law, the public/private tension occurs
during t he treaty-making phase and when an investor-State arbitration has

been initiated to challenge the regulatory act of a State. Under public

i nternational | aw, investment tribunal
relationshipé of a nivaté dorAmerciael law, the facisisi n d e r

on t he eésitnavtees tdars put i ¥dgVhenringples ob private i p .

law like party autonomy and confidentiality are at play during an investor -
State arbitration, the domestic regulatory space of the host State $
diminished and creates problems of regulatory chills especially when
unanticipated payouts are awarded in an arbitration loss even though the

authority of international investment tribunals depends on how well these

122Roberts,supran ot e 82, at 52. Roberts coins

describe the phenomenon t hat occurs 0in competing

investment treaty system as a subfield within public international law, as a species

of international arbitration or as lhatf orm of

47.

123]d. at 58.
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ambiguities are shaped by the investment treaty adjudicative bodies. 124 The
decision-making process, and consequently the outcome of the case, will

therefore be greatly affected depending on whether an investment tribunal

views the dispute from a public or private standpoint. For example, how

should an investment tribunal treat a joint interpretive statement

unanimously presented by the contracting States of an investment

agreement? Such a situation actually occurredd and was met with mixed

reaction @ when the NAFTA parties issued a joint int erpretative statement

(OFTC Noteod) on t he mi ni mum standard of
expansive reading of the provision by the NAFTA tribunals. For example,

although the tribunal in Pope and Talbatautiously accepted the FTC Note as

an interpretation as opposed to an amendment (primarily because such a

determination was not required), it was not shy to comment that if such a

choice were necessary, the tribunal would have concluded the joint

statement to be an amendmenti25 In another example, however, the ADF

tribunal accepted the FTC Note as a subsequent agreementamongst the

three NAFTA parties regarding its interpretation 126i n whi ch o[ n] o mo

authentic and authoritative source of instruction on what the Parties

124 Gus van Harten, The PubliePrivate Distinction in the International Arbitration of
Individual Claims Against the Stat&b6INT3 ComP. CORP. L.Q. 371, 38187 (2007).

125 Pope & Talbot v. Canada, UNCITRAL, Award, para. 47 (May 31, 2002). See also

Merrill & Ring Forestry v. Canada, UNCITRAL, Award, para. 192 (Mar. 31, 2010)
(observing that the FTC Note was oOcloser to an
strict interpretationd).

126 See generallgeorg Nolte, Jurisprudence Under Special Regimes Relating to

Subsequent greements and Subsequent Pragticel REATIES AND SUBSEQUENT
PRACTICE 210, 241 (Georg Nolte ed., 2013).
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intended to convey in a particular pr ovi si on of NAFZT A, is p
Although the situation described here is merely one instance of a clash of
paradi gms, St at es 0% adjodicatary dand yeguldtay egat e[ ] «
authority to independent, international third parties that have to navigat e
through a legal system with less than clear standards of treatment in
international investment. Creating jurisprudence on international
investment law and maintaining host State policy is therefore a delicate task
that harbors an allocation of power pro blem and needs to be addressed in a
manner that does not cut down on the base values and dignity of the
stakeholders in the field of international investment law. 129
Investment tribunals have to deal with other heavyweight concerns.

The ISDS clause has beerwontroversial for both developed and developing

127 ADF Group Inc. v. United States, ICSID Case No. ARB(AF)/00/1, Award, para.
177 (Jan. 9, 2003)SeeMondev v. United States, ICSID Case No. ARB(AF)/99/2,
Award, para. 121 (Oct. 11, 2002) (stating that theMondevt r i bunal has o0no di f f

in accepting [the FTC Not e] as an interpretatdi
international l awd o) ; Chemtura Corp. v. Canadas
(Aug. 2, 2010) (stating that theChemturat r i bunal oOomust iinterpret the

Article 1105 in accordance with the FTC Noted)

128 A| VAREZ , PUBLIC INTERNATIONAL LAw, supranote 68, at 25. SedJNCTAD,
DISPUTE SETTLEMENT, supranote 73, at 8 (stating that both developing and
developed countries view ISDS with skepticism).

129To generally understand the basic features of a policy-oriented approach to law,
see Myres S. McDougal,Jurisprudence for a Free SocjeltyzA. L. REv. 1 (1966);
Myres S. McDougal, Impact of hternational Law on National Law: A Polie@riented
Perspective4 S.D. L. Rev. 25 (1959); Myres S. McDougall.aw as a Process of
Decision: A PolicyOriented Approach to Legal Stud¢ NAT. L. F. 54 (1956); Harold D.
Lasswell & Myres S. McDougal, Jurisdidion in Policy-Oriented Perspectivel9 U. FLA.
L. REV. 486 (1967); W. Michael ReismanMyres S. McDougal: Architect of a
Jurisprudence for a Free Socji@gM Iss L.J.15 (1997); Harold D. Lasswell & Myres
S. McDougal, Criteria for a Theory About Layd4 S.CAL. L. Rev. 362 (1971); Harold
D. Lasswell & Myres S. McDougal, Trends in Theories About Law: Comprehensiveness
in Conceptions of Constitutive Procegd GEO. WASH. L. REv. 1 (1973).
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States because investment tribunals determine whether the laws of the host
State have breached the IIA and then impose compensation awards.
Investment tribunals have been chastised by the international community
for making awards that undermine the financial stability of a host State and
arouse the emotions of populists who want to reduce the market
liberalization efforts advanced in their State. Moreover, the role of the
investment tribunal deserves attention because the authority to decide on a
standard of review affects how broadly or narrowly it will interpret the term
Oinvest ment. o An i nvestment trib
interpretation will limit disputes to the actual investment even tho ugh a
breach can occur in broader areas like investment authorization or other
investment contracts.130 In this case, the investment tribunal does not create
new rights for the investor but affirmatively protects its existing rights
pursuant to the lIA. Al ternatively, tribunals that favor broad interpretations
may consider investment-related events to include disputes that occurred
during the negotiations process.13! In such a situation, tribunals may be
more willing to protect expectations as they existed at the time the decision

to invest was made without deeply inquiring into whether that expectation

130 See, e.gYas Banifatemi, The Law Applicable in Investmentd&aty Arbitration, in
ARBITRATION UNDER INTERNATIONAL INVESTMENT AGREEMENTS. A GUIDE TO THE
KEY IssuEs191 (Katia YannacaSmall ed., 2010);Tony Cole, The Boundaries of Most
Favored Nation Treatment in International Investment L&88MIcH. J.INT& L. 537
(2012).

131 SeePenelope Ridings, Investment Negotiations: Walking the Tightrope between
Offensive and Defensive Interestéiomson Reuters (Oct. 5, 2016),
http://insider.thomsonreuters.co.nz/2016/10/investment  -negotiations-walking -
the-tightrope -between-offensive-and-defensive-interests/.
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was reasonable from the start132 Some tribunals have accepted even broader
standards of review to uphold an investor
ofretur n which was based exclusively on the
time investment was made and had no legal basis under the laws or
representations of the host State!33 Regardless of how investment tribunals
approach their interpretive task, their ro le is not merely about enforcing
private contracts and must appreciate their larger function as providing a
public international law framework for States and foreign investors because
they are Oactors not only engagehlhl in disp
govern#&nce. 6

Investment tribunals also have to meet the procedural expectations
of the contracting States. States agree to the ISDS clause with the expectation
that investment tribunals will resolve their disputes in a manner more
efficiently and sw iftly than the local courts of host States; for instance, some

European courts are notorious for their sluggishness. 135 Additionally,

132 Jonathan Bonnitcha, The Problem of Moral Hazard and its Implications for the
Protection of oOLegitimate Expectationsd under
INVESTMENT TREATY NEWS(Apr. 7, 2011),

http://www.ii  sd.org/itn/2011/04/07/the  -problem-of-moral-hazard/ (stating

that expectations are legitimate if reasonable given the political and economic

circumstances of the State).

133Walter Bau AG v. Thailand, UNCITRAL, Award, para. 12.3 (July 1, 2009).See
alsoMTD v. Chile, ICSID Case No. ARB/01/7, Award, para. 163 (May 21, 2004).

B4Stephan W. SchilLEnhancing I nternational I nvest ment L
and Methodological Foundations of a New Public Law Approa2WA. J.INTA L. 57,
5961 (2011).

135 E.g., Craig Garbe, Investment Arbitration and the CanaegU Comprehensive

Economic and Trade Agreement: Time for a Chang&BESTMENT TREATY NEWS (July

11, 2011), http://lwww.iisd.org/itn/2011/07/11/investment -arbitration -and-the-
canadaeu-comprehensive-economic-and-trade-agreement-time-for -a-change/

(oltalian courts [] are so notoriously slow th
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investment tribunals are expected to adjudicate with a reliable degree of
fairness, objectiveness, and predictability that may not be available in the
local court of a host State. Moreover, investment tribunals have also been
subjected to the persistent efforts of civil society organizations to make the
adjudicative process more transparent because disputing parties may opt to
hold confidential proceedings, typically at the requests of States
Furthermore, investment tribunals have the additional task of considering
the role and influence of amicus submissions in their decision-making
process and, more generally, thedevelopment of international investment
law. 136
5. International Organizations

International organizations may not be contracting parties in llAs,
but their external role in the international community for creating and
reinforcing a desirable investment environment should not be
underestimated. Since the mid-1970s, OECD countries created theOECD
Code of Liberalization of Capital Movemésitand the OECD Declaration and

Decisions on International Investment and Multinational Enterprigésto

actions they know they will lose, but want to delay, by commencing them in
ltaly. o).

136 SeeKatia F. Gomez,Rethinking the Role dfmicus Curiae in International
Investment Arbitration: How to Draw the Line Favorably for the Public Interast
FORDHAM INTG L. J. 510, 563 (2012) (oln the wake of

tribunal sé6 decision to admit ruesonovwesmentur i ae sub

arbitration have increasingly recognized the possibility that the general interest is
protected through amicus submissions. ¢6).

137 OECD, OECD CODE OF LIBERALIZATION OF CAPITAL MOVEMENTS (2016)
available ahttps://www.oecd.org/daf/inv/i nvestment-
policy/CapitalMovements_WebEnglish.pdf.

138OECD, DECLARATION ON INTERNATIONAL INVESTMENT AND M ULTINATIONAL
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promote an open and transparent investment environment and to encourage

the positive economic and societal contributions of foreign investors. In the

1990s, the OECD countries attempted to form a multilateral organization that

would keep pace with FDI developments and coordinate market

liberalization movements through the Multilateral Agreement on

Investment (MAI). 139 Although the MAI was intended to provide a more

consistent and reliable investment climate through a broad multilateral

framework, disagreements between the developed and developing countries

could not be overcome. Efforts of the OECD have not discontinued despite

such setbacks. Since 2006, the OECD and ne@ECD countries have

embarked on the Freedom of Investment and National Security project to

provide participating governments the opportunity to discuss how an open

investment environment and the duty to protect their essential security

interests could best be balanced!4o In March 2016, it also hosted a conference

on i nvest ment t r e att foe Balance hetweed Invésioh e Qu e s

Protection and Governmentsd Right to Regul
Although the effort of the OECD should not be denied, developing

countries may find more comfort level in international organizations like the

UNCTAD which is based on member ship more universal than the OECD.

The UNCTAD Work Programme on International Investment Agreements

ENTERPRISES(May 25, 2011).

139 OECD, Negotiating Group on the Multilateral Agreement on Investment,
Multilateral Agreement on Investment Dra€onsolidated Text
DAFFE/MAI(98)7/REV1 (Apr. 22, 1998) [hereinafter Draft MAIJ.

140 OECD Investment Comm., Progress Repgrin 7th Roundtable on Freedom of
Il nvest ment, National Security and O6Strategicé
http://www.oecd.org/invest  ment/investment -policy/40473798.pdf.
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regularly identifies emerging issues and trends regarding llIAs from a
sustainable development perspective. These findings are published for the
benefit of policymakers, scholars, and other IlA stakeholders in the annual
publication of the World Investment Report As previously mentioned, the
sustainable development work of the UNCTAD as presented in the IPFSD
was developed to provide a guide for national a nd international investment
policymaking. 141 For example, the IPFSD recommends that future IlAs
include a provision on compensation to better determine the amount to what
i s Oequitabl ecircummstancasght t bé€ theed and that
detailed rules on compensation for when an IIA obligation has been
breached142 The purpose of this recommendation is to address the fact that
BITs and other llAs typically do not mention forms of remedies and
compensation instead permitting international arbitratio n tribunals to make
that determination based on their own discretions. Under international law,
the standard full compensation may include moral damages, loss of future
profits, and consequential damages. But host States could better manage
their payout risk to avoid large, unexpected compensations by placing a
safeguard on international arbitration tribunals to prevent creeping into the
policymaking space of a host State143

The UNCITRAL also recently announced a progressive update on its

transparency rules. The Mauritius Convention on Transparency, which

141 UNCTAD, INVESTMENT PoLICY FRAMEWORK FOR SUSTAINABLE DEVELOPMENT
(2015)

142]1d. at 108.

1431d.
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opened for signature in March 2015, crystallizes the movement towards
transparency and recognimeéansparéantyinthaeed f or
settlement of treaty-based investor-State disputes to take account of the
publ i c interest i nv ol vi dUnlikenthe s=xisting ar bi t r :
UNCITRAL Rules on Transparency which apply only to UNCITRAL
investor-State arbitrations based on treaties concluded on or after April 1,
2014, the Mauritius Convention is a groundbreaking step forward because it
cover s 0 anStateiarbivagos,twhether or not initiated under the
UNCI TRAL Ar bi t ¥and todreatieR eohclided before April 1,
2014. The Mauritius Convention expands third party participation to
increase transparency during investor-State arbitrations and will also have
an effect on the recently concluded TPP. Not only is the TPP the most
transparent of any IlAs concluded to date, but it also reflects certain
components of the Mauritius Convention such as the allowing of amicus
curiaesubmissions?4é and the publishing of documents. 147
As seen in recent years,international organizations may reflect
regional affiliations . Treaty-making at the regional level can involve
negotiations between organizations of a particular regional cluster such as

when ASEAN formally commenced negotiations with Australia, China,

144 Convention on Transparency in Treaty -based Investor-State Arbitration,
preamble, Mar. 17, 2015.

151d. art. 2.
“eTPP,supranot e 11, art. 9.23 [0Conduct of the Arbi

“rld, art. 9.24 [o0Transparency of Arbitral Proce
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Japan, India, New Zealand, and Korea for the RCEP in November 2012148
The RCEP is considered to be an alternative to the TPP which includes the
United States but not China and aims to establish an investment
environment based on principles of promotion, protection, facilitation, and
liberalization as provided for in i ts Guiding Principles and Objectives for
Negotiating the Regional Comprehensive Economic PartnetshipiThe TPP
connects the United States, Australia, Brunei, Canada, Chile, Japan, Malaysia,
Mexico, New Zealand, Peru, Singapore and Vietnam. 150 Moreover, a
megaregional cluster can be potentially created with the conclusion of just a
few treaties as demonstrated by the EU.
6. Civil Societies

Especially after the NAFTA claims, the Argentinean ICSID cases, and
the proliferation of international investment agreements, civil societies and
other stakeholders have become actively involved in the development of
investment policies. 151 At the 2009 World Economic Forum, UN Secretary-
General Ban Kimoon st ated, o0Our ti mes demand a
leadership & global leadership. They demand a new constellation of
international organization dgovernments, civil society and the private sector,

working together f or %2 Egtarallikecvéniomnim gl obal

148 WIR 2013,supranote 58, at 103.

149 |d.

150Seelrans-Paci fic Partnership, Trade Ministersd Re
available at

http s://ustr.gov/sites/default/files/tpp%20trade%20ministers%20report%20t0%
20leaders%2010082013.pdf.

151WIR 2013,supranote 58, at 92.

152The SecretaryGeneral,P| enary Speech at World Economic F
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the form of civil society organizations did not exist during the early years of

international investment, but formed after the emergence of some early
NAFTA claims 153 which triggered the thought that one of the ways of

achieving sustainable economic development would be by encouraging
healthy levels of civil involvement to consequently persuade NAFTA

countries like the United States and Canada to move towards greater
openness in certain areas of the international law regime. They achieved this
by bringing to surface issues related to economic searrity including jobs and

wages, democratic decisionrmaking, the environment, health and food

safety, and other areas of consumer wellbeing.

Civil society can include formal and informal organizations that are
not affiliated to any particular country or occur indigenously like protests in
the streets. Civil society may also refer to the social movements and
voluntary acts that stem from communities and citizen groups and may
include domestic or international associations and non-governmental
organizations, networks and campaigns, trade unions, and grassroots

political forces.154 The United Nations Development Programme (UNDP),

Compact: Creat i ng Dé&vessSwit.i(Jara 20) 2609@Wailable att s &
http://www.unep.org/pdf/speeches/davos09.globalcompact _dcsFINAL.English.
pdf.

153SeeJack J. Coe JrTransparency in the Resolution of Investtate Dispute®)

Adoption, Adaptation, and NAFTA Leadership4 U. KAN. L. Rev. 1339, 136469 (2006)
(providing an overview of the tribunalsd right
context of early NAFTA Chapter 11 cases arising out of investment disputes).

154 Mario Pianta, UN World Summits and Civil Society: The State of the Ar{Civil
Society and Social Movements Programme Paper No. 18, 2005)xvailable at
http://works.bepress.com/cgi/viewcontent.cgi?article=1057&context=mario_pian
ta.
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which provides a good example of civil society activities that takes place in
the field of international human rights, collaborates with civil society
organizations at the country, regional, and global levels to encourage civil
participation in addressing problems related to poverty and gender equality.
Foreign investment can become a sensitive issue and set off negative
public atti tudes even in countries like the United States and Europe despite
their stance as strong proponents of market liberalization. 155 Negotiations
for the Transatlantic Trade and Investment Partnership (TTIP) 156
commenced in July 2013 through the advocated efforts of the U.S. and
European banks, agribusinesses, and other influential industry groups, but
was met with opposition by civil societies because of concerns that the TTIP
would permit EU corporations to weaken U.S. safeguard regulations on the
environment, health, and finance to eventually harm the interests of
consumers, the workforce, and the environment. 157 The sentiment was
mutual in Europe where many worried that EU safety regulations would be
undermined by U.S. corporate influence. 158 Civil society organi zations
raised similar concerns when the Korea-U.S. FTA was on the discussion table.

The TPP is another investment agreement that was widely criticized by civil

155 ALVAREZ, PUBLIC INTERNATIONAL LAwW, supranote 68, at 20.

156 Formerly known as Trans-Atlantic Free Trade Agreement (TAFTA).

157E.g, Public Citizen, The Transatlantic Trade and Investment Partnership (TTIP): U.S.

and European Corporationsd Latest Venue
Safguards? http://www.citizen.org/tafta.

158 E g, Paul Gallagher, TTIP: Big Business and US to Have Major Say in EU Trade
Deals, Leak RevealsiDEPENDENT (Mar. 18, 2016),
http://www.independent.co.uk/news/business/newsl/ttip -big-business-and-us-
to-have-major-say-in-eu-trade-deals-leak-reveals-a6937141.html.
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society organizations because negotiations with major corporations occurred
behind closed doors. Aside from the leaked version available on the internet,
the draft text of the TPP, at any phase, was notofficially made available to
the public.

Civil societies have a seltdesignated role as promoters of
transparency and have given effect to this task by demanding that investor -
State arbitrations allow non -party submissions. Non-party submissions may
increase transparency of the investor-State ambitration by allowing third
parties to access documents in proceedings often unavailable for public
disclosure. Moreover, increased openness and a view into how the
proceedings function may encourage the legitimacy of investor -State
arbitrations. 159 The first amicus curiadrief permitted in an ICSID arbitration
occurred in May 2005160 when the tribunal in Suez/Vivendi v. Argentina
decided that it had the power to accept such non-party submissions from
civil society organizations and received a submission from a coalition of five
NGOs in February 2007161 despite objections by the claimant. The
investment dispute arose out of circumstances similar to the Argentine

ICSID cases elaborated in this Dissertation. The claimants invested in a

159 Suez/Vivendi Universal v. Argentina, ICSID Case No. ARB/03/19, Order in
Response to a Petition for Transparency and Participation as Amicus Curiae, para.
22 (May 19, 2005) [hereinafter Suez/Vivendi Amicu s Curiae]. SeeWIR 2015,supra
note 25, at 148.

160 Suez/Vivendi Amicus Curiae, supranote 159.
161 Suez/Vivendi Universal v. Argentina, ICSID Case No. ARB/03/19, Order in
Response to a Petition by Five NonGovernmental Organizations for Permission to

Make an Amicus Curiae Submission (Feb. 12, 2007) [hereinafter Suez/Vivendi Five
NGOs Petition].
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concession for water distribution and waste water treatment services in 1993

during Argentinads privatization efforts,
Emergency Act and the governmentds subseq
to increase water and sewage treatment tariffs, the claimarts were unable to

meet their financial obligations and eventually defaulted on their debts. 162

Argentina argued that it adopted those measures to safeguard the

i nhabitantsd 5% indamdary 2005, fivea NGOs requested the
Suez/Vivenditribunal to accept amicus curiaesubmissions since the case

involved an important public interest regarding water accessibility and to

open hearings to the public and disclose documents produced during the

arbitration proceedings. 164 To grant the request for amicus curaesubmissions

of the NGOs, the Suez/Vivenditribunal found that the three conditions for

accepting non-party submissions were satisfied. First, the tribunal found the

subject matter of the case to be appropr.
matters of public interest of such a nature that have traditionally led courts

and other tribunals to receive amicus submissions from suitable

nonpar®i 8eond, the tribunal determined that the five NGO

petitioners were suitable to act as amici curiaebased on teir expertise,
experience, and independence based on the

knowledge on human rights and sustainable development, including the

162 Syez/Vivendi Universal v. Argentina, ICSID Case No. ARB/03/19, Award,
paras. 23 (Apr. 9, 2015).

163 Suez/Vivendi Universal v. Argentina, ICSID Case No. ARB/03/19, D ecision on
Liability, para. 252 (July 30, 2010) [hereinafter Suez/Vivendi, Decision on Liability].

164 Suez/Vivendi Amicus Curiae, supranote 159, para 1.

165]d. para. 20.
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right to water. 166 Finally, the tribunal considered the procedure to govern
the amicus curiasubmi s si on o0t o safeguard due proces.
as wel |l as the effi cieDespife the Efforts bfahe pr oc e e d |
NGOs to present to the tribunal with relevant and knowledgeable arguments
and perspectives and t hethatthei Snar/Nieehdo s own r
case involves a fundamental public interest, the final decision was made in
favor of the claimants. Although the NGOs were successful in persuading
the Suez/Vivenditribunal to accept amicussubmissions, their effort fell short
of setting an ICSID case example for transparency when the tribunal denied
them access to the arbitration documents because the tribunal considered the
coalition to have sufficient information even without having to disclose the
arbitration record. 168
Civil society can make contributions towards greater transparency
because amicus curiaesubmissions are meant to provide specific, expert
knowledge on matters of public interest and therefore need to be based on
the relevant facts and information of the investor -State arbitration case for
them to be meaningful.169 For civil society organizations, the obstacles to
achieving greater transparency is not limited to politics, but can also be
brought upon administratively. For example, some South African civil
society organizations were administratively restrained when they could not

obtain the underlying treaties to be reviewed in the Piero Foresti and Others

1661d. para. 24; Suez/Vivendi Five NGOs Petition, supranote 161, para. 16.
167 Suez/Viven di Amicus Curiae, supranote 159, para 29.
168 Syez/Vivendi Five NGOs Petition, supranote 161, para. 24.

169 See WIR 2015supranote 25, at 124.
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ICSID case. They were compelled to go through a timeconsuming
procedure pursuant to S dcceshto Wformatiacnads Pr on
Act to access the IlAs!70 When contracting States either completely fail or

do not upload the IIA in a timely fashion for public viewing on the UNCTAD

website, this can create inefficiencies that sacrifice transparency since civil

society organizations and the general public cannot access themi? In

matters related to trade secrets, confidential business information, state

secrets, civil society organizations understandably have limited or is

completely denied access to these importart documents. Protection of

certain information is a legally granted privilege available in the

jurisprudence of many countries, and likewise, also protected under the

general principles of international and the investor -State arbitral rules. For

instance, the 2013 UNCITRAL arbitration rul es
tribunal may conduct the arbitration in such manner as it considers

appr op t2 Fartcwil séciety organizations, the trouble occurs when a

signed investment treaty is not accessible domestically or internationally,

consequently preventing foreign investors from knowing what protections

170 Julie A. Maupin, Transparency in International Investment Law: The Good, the Bad
and the Murky in TRANSPARENCY IN INTERNATIONAL LAw 142, 156 (Andrea Bianchi
& Anne Peters eds., 2013).

11 Howard Mann, UNCTAD, The Right of States to Regulate and International

Investment Lawin THE DEVELOPMENT DIMENSION OF FDI: POLICY AND RULE-MAKING
PERSPECTIVER222,UNCTAD/ITE/Il A/2003/4 (2003),available at
http://unctad.org/en/Docsl/iteiia20034_en.pdf (arguing that civil society distaste

for the furtive manner in which the investor -state arbitration process is conducted
0discredits the entire prorcewspss §)n [ther eiyreasf todr
Mann, Right to Regulatp

172 UNCITRAL, Model Law on International Commercial Arbitration, art. 17 (2013).
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have been secured for them when they conduct business in the host State
and also obstructing the general public from their right to know how their
C 0 u ngsoveréignty and right to regulate will be affected. 173
When law is understood to contain a communicative process of
authoritative decision-ma ki ng so t hat dany communicat.
and politically relevant groups which shapes wide expectations about
appropriate future behavior must be considered as functional
| a wma k4thequeastion of how civil societies can influence international
investment decision-making becomes an important one. In this
communicative spirit, civil societies have already been raising concerns that
the commitments in IlAs force the surrender of national sovereignty in an
imbalanced manner, especially when treaty obligations challenge the
legitimacy or altogether prevent governments from making domestic
legislations for the public good.1”> What is troubling about llAs, as seen
through the lens of civil societies, is that many States view foreign
investment as a means to achieving national economic development even
though o011 As have become a chawtheor of rig

concomitant responsibilities or liabilities, no direct legal links to promoting

173 Maupin, supranote 170, at 160.

174 Michael W. Reisman, International Lawmaking: A Process of Communicatjatb

AM. Socd INTA L. PrRoC. 101, 107 (1981) See alsManuel Castells, The New Public

Sphere: Global Civil Society, Communication Networks, and Global Goverréditce

ANNALS AM.AcAD.PoL.& Soc.Scl. 78, 79 (2008) (olt is the int
citizens, civil society, and the state, communicating through the public sphere, that

ensures that the balance between stability and social change is maintained in the

conduct of public affairs. o).

175 Mann, Right to Regulatesupranote 171, at 211.
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develop objectives, and no protection for the public welfare in the face of
environmentally or socially @whthadi | i zi ng
the international investment | aw system i s
international law is increasingly turning to non -[S]tate actors not only as
objects of the law but as law-making or law-i nf | uenci nycivs ubj ect s,
societies can povide broad access and participation to the international
investment decision-making process as well as provide the expertise,
information, and perspectives from the initial phases of when states enter
into lIA negotiations.
Il. Problem Identification
The purpose of this Dissertation is to give much deserved attention to
the public order carve-out as provided in llAs by determining whether a
public order concept specially adapted to the international investment law
system is emerging and if the public order carve-out provides the flexibility
needed to enable host States to preserve their regulatory space. The public
order carve-out considered in this Dissertation is a narrow concept as
represented by Article XI of the U.S.-Argentina BIT which provides that:
This Treaty shall not preclude the application by either Party
of measures necessary for the maintenance of public order, the
fulfillment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protecti on

of its own essential security interests.178

176|d. at 212.
177 ALVAREZ , PUBLIC INTERNATIONAL LAW, supranote 68, at 410.

178 J.S-Argentina BIT, Nov. 14, 1991.
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The five Argentine ICSID cases discussed in this Dissertation are theCMS,
Continental Casualty Enron, LG&E, and Sempracases(collectively referred
hereast he OAr gent i n & Asi@eSronbthecCardirestal asualty
andthe LG&Et r i bunal s, the other three tribunal
based public order and essential security interest defenses arising out of the
NPM provision and declared that the emergency measures enacted during
its financial crisis in the early 2000s did not meet the burden of proof under
the customary international law defense of necessity.180 The tribunals for
these five cases are collectively referr
tribunals. ¢
Since the Argentine IC3D cases, the international investment law
system has been plagued by questions of whether investorState tribunals
unreasonably restrain the regulatory acts of States or other reasonable
exercises ofregulatory public interest asinvestor-State tribunals creep into

the policy space of many developing countries. 181 When successfully

179CMS v. Argentina, ICSID Case No. ARB/01/8, Award (May 12, 2005);

Continental Casualty v. Argentina, ICSID Case No. ARB/03/9, Award (Sep. 5,

2008); Enron Corp. PonderosaAsset, L.P. v. Argentina, ICSID Case No. ARB/01/3,

Award (May 22, 2007); LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision

on Liability (Oct. 3, 2006); Sempra Energy | nt
ARB/02/16, Award (Sep. 28, 2007).

180 See generalljindrea K. Bjorklund, Improving the International Investment Law and

Policy System: Report of the Rapporteur Second Columbia International Investment
Conference: Whatds Next i n | n/iindremEeLviN®e n a | | nves
INTERNATIONAL INVESTMENT REGIME: EXPECTATIONS, REALITIES, OPTIONS 213, 21718

(José E. Alvarez et al. eds., 2011) (stating that the perceived crisis in investefState

arbitration is a matter of open debate amongst scholars. For example, Professor

Thomas Walde believes that theinvestment arbitration system is not experiencing

a crise de croissaneéhile Howard Mann firmly disagrees. A moderate view is

offered by Professor Brigitte Stern who believes that the instability seen in the

investor -state arbitration regime will be reso lved as the system further matures.).

181|d. See alsQURYA P.SUBEDI, INTERNATIONAL INVESTMENT LAW: RECONCILING

62



invoked, the public order carve -out permits the cost that should have been
absorbed by the host State topossibly shift to the private investor allowing
the State to avoid liability even when a breach arises. 182 Deeper
understanding of the transformation process of this generic version of the
public order carve-out can provide the groundwork for equipping host
States with a flexible balancing tool that can meet the dynamic forms of
todayds investment treaties while effecti\
their regulatory space without breaching international treaty commitments.
Regrettably, the closest that the ICSID tribunals ever came to analyzing the
public order carve-out was during the 2007-2008 period after foreign
investors brought investor -State arbitration claims against Argentina after its
economy collapsed in December 2001. Aside from the 2007 analytical work
of William Burke -White and Andreas von Staden that extensively examined

the interpretation and application of the NPM provision in BITs, 18further

PoLicYy AND PRINCIPLE 2 (Hart Pub. 2d ed. 2012) (stating that host States are
compelled to Ooutsourced6 publ ibiraltpborals)cy matt er s

182William W. Burke -White & Andreas von Staden, Investment Protection in
Extraordinary Times: The Interpretation and Application of Nerecluded Measures
Provisions in Bilateral Investment Treatie48VA. J.INTG L 307, 314 (2008)
[hereinafter Burke -White & von Staden, Investment Protectiop

183 \William W. Burke -White, The Argentine Financial Crisis: State Liability Under BITs
and the Legitimacy of the ICSID Systébh Pa. Faculty Scholarship Paper No. 193),
available at
http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1192&context=fac
ulty_scholarship [hereinafter Burke -White, State Liability]. SeeBurke-White & von
Staden, Investment Protectiopsupranote 182 (providing a scholarly examination of
the NPM provision in international investment law).  See alsdlirgen Kurtz,
Adjudging the Exceptional at International Law: Security, Public Order and Financial
Crisis 35 (Jean Monnet Working Paper 06/08, 2008),available at
http://jeanmonnetprogram.org/wp  -content/uploads/2014/12/080601.pdf
[hereinafter Kurtz, Adjudging Security.
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study of the public order carve -out as a balancing tool for host States did not
continue. Yet, almost a decade after the Argentine ICSID cases, we are
experiencing an increase in new drafting, yet unevaluated methods that
strive to better preserve the regulatory space of host States84 For example,
many investment chapters in free trade agreements now contain
WTO/GATS -style general exceptions provisions that, once again, are
minimally guided in lieu of the BIT -style NPM public order carve -out as a
way of enabling host States to preserve their regulatory power. My goal is
not to decide between the two types of treaty exceptions, but to point out
that without any o ne stakeholder adequately addressing the evolutionary
steps in-between the huge leap from the NPM provisions in BITs to the

WTO/GATS -style general exceptions in IlAs, current efforts made to

I'da)

oreclaimé the regulatory space terest host
objectives after an investment treaty enters into effect may not properly take
place because of a systemic lack of understanding regarding the operation of
the public order carve-out in the context of international investment law.

The need for a @mprehensive perspective of the public order carve-
out that takes into account the position of the stakeholders in investment
treaty practice is more important than ever in the current investment climate.
The meaning of the t er meddnplAshthusleaviogr der 6 i s
the interpretation of the ambiguous Oneces
order6 phrase solely up to an internation
always be expected to fully appreciate the complexities leading up to the host

Stateds catastrophe. The ap-putwilcbhat i on of

184 Seech. 3 of this Dissertation.
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affected by how each of the contracting States understands the term because
the concept of public order is o0deeply ro
political c @ $otiatyrise Desfite tlienbeo@d expanse of the
international investment law system, the interpretive tools available to
international investment tribunals are surprisingly limited. Concerned
actors including policymakers and academics have made numerous
attempts to address the ambiguity inherent in the public order clause. In
2008, the Freedom of Investment Roundtable hosted another international
forum that would enable countries to collectively consider whether country
policies on national security could operate transitively so as to apply to the
NPM concepts on public order and essential security interests.18 The
conclusion was that an element of commonness was absent because the
parties had not developed a shared understanding of the meaning and use
of those NPM terms.187

Although most I[IAs currently in force do not contain treaty
exceptions because the bulk of these agreements were concluded when
providing for treaty exceptions was not a common drafting practice during

the period before the Argentine ICSID cases, countries have changed their

185 William W. Burke -White & Andreas von Staden, Non-Precluded Measures
Provisions, the State of Necessity, and State Liability for Investor Harmgdagfional
Circumstancesin LATIN AMERICAN INVESTMENT TREATY ARBITRATION : THE
CONTROVERSIES AND CONFLICTS 104, 133 & 135 (Thomas E. Carbonneau & Mary H.
Mourra eds., 2008) [hereinafter Burke-White & von Staden, NPM Provisiong.

186 OECD, SECURITY-RELATED TERMS IN INTERNATIONAL INVESTMENT LAW AND IN
NATIONAL SECURITY STRATEGIES 3 (May 2009) [hereinafter OECD, SECURITY-
RELATED TERMS], available ahttp://www.oecd.org/daf/inv/investment -
policy/42701587.pdf.

187 (.
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stance and are rebalancing their rights and obligations through the tool of
treaty exceptions.188 Moreover, scholarship in international investment law
especially since 2007 focuses on the various areas that could beéhe subject of
an investment treaty exception.189 However, one must take caution not to
over tilt the scale so that the purpose of investment protection erodes. 19
The fear that foreign investors will not make investments in
developing countries should their substantive rights be reduced is
undoubtedly a major concern, but not one that trumps all other concerns
including those held by the host States. Although IIAs may have been
instrumental in liberalizing the foreign investment laws of countries and
protecting foreign investments, the stakeholders in the current investment

environment are aware that Il As have o0gon

188 Kenneth J. Vandevelde,Rebalancing Througkxceptions17LEWIS & CLARK L.
REvV. 449, 451 (2013) [hereinafter VandeveldeRebalanciny

189 See generally NCTAD, BITs, supranote 8, at 87(noting that the various areas in
public order and essential security, taxation, human health, natural resources,
culture, prudential measures for financial services, and other miscellaneous topics
have been the subject of general treaty exceptions in BITs during the 18year span
covered in this study); SALACUSE, supranote 42,398-400 (providing a brief

overview on treaty exceptions). Seeggenerally, e.gJulien Chaisse,Exploring the
Confines of International Investment and Domestic Health Protectidasa General
Exceptions Clause a Forced Perspecti882 M. J.L. & MED. 332 (2013) (exploring the
NPM provision from as it relates to the intersection between international
investment and domestic health protections).

190]an Laird, The Emergency Exception and the State of NeceBsitywVESTMENT

TREATY LAW: CURRENT ISSUESIl: NATIONALITY AND INVESTMENT TREATY CLAIMS

AND FAIR AND EQUITABLE TREATMENT IN INVESTMENT TREATY LAW 237, 238

(Federico Ortino et al. eds., 2007).See alst)NCTAD, BITs,supranot e 8, at 80 (ol
this sense, a general exception is a mechanism enabling the contracting parties to

strike a balance béween investment protection, on the one hand, and the

safeguarding of other values considered to be fundamental by the countries

concerned, on the other hand. o6).
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rights of h 0% tThe dnwvastmént lave systein is no longer
dominated by only one value, but must make space for another competing
value 0 the preservation of the regulatory space of host States in lIAs. This
acknowledgement should be made for the goal of formulating a public order
carve-out framework that can better address the demands of the States.
Althoug h Argentina raised defenses under both the essential security and
the public order carve -outs, commentaries relating to the Argentine ICSID
cases onesidedly focus on the essential security clause, even though it is just
one of the prongs in the NPM provis ion in the U.S.-Argentina BIT. What is
troubling is that even for the [ CSID tribt
defense, the public order carve-out was not fully analyzed leaving its
potential unanswered at a time when States are wanting to protect their right
to regulate.
This Dissertation is organized in the following manner. Chapter 2
attempts to identify the concept of public order under international law by
first sorting through the multiple meani
according to various legal traditions. This step is taken in recognition of the
fact that investor-State tribunals produce unpredictable and uncertain
interpretations on the concept of public order because its usage and meaning
differ for each lIA. Then, it draws from the experiences of the EU, WTO, and
international human rights conventions to gain understanding of the concept
of public order from the perspective of international organizations. Chapter
3 analyzes the Statesd treat mentby of t he

observing the textual evolution that has occurred from FCNs to TIPs (trade

191 QUBEDI, supra notel81,at 2.
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and investment partnerships). Furthermore, viewing the public order carve -
out in the context of investment treaties may be useful for identifying the
specific areas of concern leld by States so that the public order concept can
be better established to suit the needs of the stakeholders in international
investment law. Chapter 4 examines the treatment of the public order carve-
out by the Argentine ICSID tribunals to highlight th e conflict between the
public order carve -out as a treaty exception and the customary international
law on necessity as codified in ILC Article 25. Such a clarification may help
legitimize the international investment law system by identifying the review
standard that may be applied by investment tribunals, thus producing more
predictable and consistent awards. Chapter 5 evaluates the potential of the
public order carve-out as a balancing tool that can better recognize the
regulatory interests of host States. The main thesis of this Chapter is to argue
that the public order carve -out in 1lAs should be recognized as an exception
provision that can limit the substantive obligation of an investment treaty.
Chapter 6 concludes that the public order carve-out is capable of balancing
the interests of States by providing an effective balancing tool for host States
so they may better regulate domestic policy space without breaching IIA

obligations.
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Chapter 2: Preserving Regulatory Space throu gh

the Public Order Carve -out Provision in llIAs

l. The Multiple Meanings of oO0Public Order
The origin of public order can be difficult to pin down for

international investment law because the concept may be derived from

various sources including natural | aw, principles of morality and universal

justice, community of States, jus cogenscustomary international law, treaties,

and casest?2 The concept is in flux and its content can change according to

the evolving values of ohedmssopubtyc oiffd

and Opublic policyé are someti mes used i

notions actually originates from different legal backgrounds. As will be

explained in the section below, public order ( ordre publig bars the application

of certain foreign laws that go against the good moral principles of the forum

State. This concept of public order which has a fundamental and even a

constitutional element is familiar to the legal traditions of France, Italy, and

Switzerland. 193 However, the term 0 publ i ¢ pol i cyd6 i-s used |

American legal traditions to avoid confusion with the English concept of law

and order. U.S. courts also recognize that public policy is a fluid concept that

can be molded according to the prevailing thought of the tim e and may

require the new application of old principles. 194

192 SeeMartin Hunter & Gui Conde E Silva, Transnational Publid?olicy and its

Application in Investment Arbitration4 J.WORLD INVESTMENT 367, 369 (2003);

JULIAN D.M. LEW, LOUKAS A. MISTELIS& STEFAN M. KRO LL, COMPARATIVE

INTERNATIONAL COMMERCIAL ARBITRATION para.241 14 ( Kl uwer Law I ntdl
193 OECD, SECURITY-RELATED TERMS, supranote 186, at 8.

194 See, e.gBron v. Weintraub, 42 N.J. 87 (1964)}1enningsen v. Bloomfield Motors,
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The meaning of public order might al so
to regulated phrase that frequently appe:
investment treaty -making, but is usually used without a concrete definition
of what falls under the right to regulate concept. However, one possible
understanding of the right to regulate concept may be available in Article 25
of the |1 SD Model I nternational Agreement
r i g h hoét Statés which provides that:

(A) Host states have, in accordance with the general

principles of international law, the right to pursue their own

development objectives and priorities.

(B) In accordance with customary international law and other

general principles of international law, host states have the

right to take regulatory or other measures to ensure that

development in their territory is consistent with the goals and

principles of sustainable development, and with other social

and economic policy objectives.

[ é 1%,

The right to regulate concept is embedded in paragraph (B) and the above
two paragraphs may be understood as providing a broad set of rights for
States to meet their development goals that may also raise social, economic,

and other policy objectives. 1% The commentary provided by the 1ISD

Inc., 32 N.J. 358, 403 (1960).
195]1SD Model Agreement, supranote 91, art. 25.
196]1SD, Model International Agreement on Investment for Su stainable

Devel opment : Negotiator s Gavaithblematt book 38 (April 2
https://lwww.iisd.org/pdf/2005/investment_model_int_handbook.pdf.
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acknowl edges t hat it Or ev er bitawrs of h e treni
interpreting international investment agreements based on the single
objective of protecting i n¥ eThe World and i nv
Investment Reporby t he UNCTAD states that the Ori
public interest so asto ensuret hat |1 Asd | imits on the so:
do not unduly constrain public p®licymaki
The areas of public policymaking envisioned by the UNCTAD are the

provisions on MFN, FET, or indirect expropriation as well as other

provi sions that create exceptions for national security or public policies such

as on health, safety, labor rights, the environment, or sustainable
development.1?¢ The European concept on the right to regulate is reflected

in the TTIP which proposes that the Stat e s 6 ri ght to regul ate
affected for Omeasures necessary to achi ev
as the protection of public health, safety, environment or public morals,

social or consumer protection or promotion and protection of cultur al

di ver2®iTthe. @f fect of wusing the oright to r
but may be a means of distinguishing the older BITs from the modern IIAs

that consciously strive to rebalance investor rights by preserving a host

Stateds r i g2tiMore generally,dgtunhysopeeate as a buzz word

1971d.

198\WIR 2015,supranote 25, at xi.

199 |d.

200TTIP, supranote 12, art. 2.

201 Stephan W. Schill & Marc Jacob,Trends in International Investment Agreements,
20102011: The Increasing Complexity of International Investment LinWt EARBOOK

ON INTA INVESTMENT LAW & PoLicYy 20112012141, 143 (Karl P. Sauvant ed.,
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that represents the widely-held beliefs of the IIA stakeholders about the
future direction that international investment law should be taken. 202 This
Di ssertation mostly uses t MAdicletXeafthe opubl i c
US-Argentina BIT rather than the term 0Ori ¢
regulate concept is somewhat alien to theexisting BITs and whether it creates
a right, exception, reservation or some other justification or carve-out is not
clear.203 |n this regards, the right to regulate concept may contain a broader
scope than the public order carve-out in the non-precluded measures (NPM)
provisions of BITs.
Keeping in mind the different terminologies meant to preserve the
regulatory space of host States, the focus of this Chapter is to examine the
concept of public order in international investment law by getting a better
understanding of the concept of public order at the national and
international levels. An important goal is to identify which concept of public
order is being used in the public order carve-out in NPM provisions like
Article Xl of the U.S.-Argentina BIT.
A. The National Law Concept of Publi ¢ Order
The ordre publicconcept has long existed in several French bodies of
law including the Napoleon Civil Code and the French Constitution of 1789

and its subsequent version as 0a notion t

2013).

202 |d

203See) . ANTHONY VAN DUZER ET AL., INTEGRATING SUSTAINABLE DEVELOPMENT
INTO INTERNATIONAL INVESTMENT AGREEMENTS. A GUIDE FOR DEVELOPING

COUNTRY NEGOTIATORS 239 (Commonwealth Secretariat 2013) (suggesting that
the right to regulate concept is too open-ended to succeed in IIA negotiations).
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having to give it a precise de f i n i2% The Rrench legal dictionary defines
ordrepublicas o0t he rules that are i mpose
and that are needed for the conduct of social relations.6205 Moreover, ordre
public is divided into the principle of ordre pubic interne which is well -
established in French law as parts of national mandatory laws, and the lesser
understood notion of ordre public externe/internation&!® Ordre publicinterne
is established by legislative acts to statutorily restrict private conducts
offensive to public order . The more difficult concept to define under French

jurisprudence has been theordre publicexterndinternational, which is invoked

only when one of the two elusive conditions is satisfied: the morals of

civilized society conflict with the foreign rule or the character of French
civilization may be harmed by the foreign law. 207 Despite attempts to
identify the categories under ordre publicexterneihternational compiling a

concrete list that could help define the concept of ordre public
externeihternationalturned out to be an unsuccessful effort since none of the

proposed definitions purporting to sanctify notions of political, economic,

204 SeeDECD, SECURITY-RELATED TERMS, supranote 186, at 89.

2051,

206 Kent Murphy, The Traditional View of Public Policy and Ordre Public in Private
International Law 11GA. J.INTG& & ComP. L. 591,596(1981);Max Habicht, The
Application of Soviet Laws and thex&eption of Public Orde21AM. J.INTG L. 238, 243
(1927). See als€atherine Kessedjian,Public Order in European Layd ERASMUS L.R.
25, 26 (2007); Paul LagardeRe f er ence t o Public Order
International Law in CULTURAL DIVERSITY AND THE LAW: STATE RESPONSES FROM
AROUND THE WORLD 521, 524 (MarieClaire Foblets et al. eds., 2010); George A.
Bermann & Etienne Picard, Administrative Law in Introduction to French Law 57,
79 (Kluwer Law I ntdl 2008) .

207 Murphy, supranote 206,at 596.
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and moral order or safeguard the ethical, religious, economic, and political
beliefs @ all of which are at the core of the French sociolegal framework o
could actually assist judges with their interpretive task. 208 Thus, the
approach settled for was to have a generalized definition of international
public order. 209 |t is interesting that th is brief discussion of the growing pains
that the French experienced in the course of developing the international
public order concept is highly relevant to our discussion of the public order
carve-out in llAs because of their shared concerns and similar base of
problems.

Likewise, other countries have also grappled with the internal
concept of public order, which was initially more frequently applied than the
international public order concept in private international law cases. 210
Unlike the French, the German concept of public order (6ffentliche Ordnung
avoids narrow categorizations of public order by simply declaring that

foreign laws that violate German morals or the purpose of a German law

208 Habicht, supranote 206, at 24344.
2091d. at 245.

210 Cf. PIETER SANDERS, TRENDS IN THE FIELD OF INTERNATIONAL COMMERCIAL
ARBITRATION 22 4 ( Hague Academy Intdél L. 1975) obser:

More and more we see a distinction between domestic public policy
(ordre public internp and international public policy ( ordre public
internationa) gaining ground. The notion of the latter is more
restricted that the former. International public policy, according to

a generally accepted doctrine, is confined to violation of really
fundamental conceptions of legal order in the country concerned.
For the sake of international commercial arbitration the distinction
between domestic and international public policy is of great
importance.
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cannot be enforced.?!! Ger man courts det er mtyne

between the respective political or social views that have given rise to the
relevant foreign law and the conflicting German law are so great that to
apply the foreign law would undermine the foundations of German political

or e c on o #ilrc Getmiarfy,epubfic order is an important part of its

whet |

| egal system but operates i n adjunct t o

c at e gldwhgrelas the French approach holistically develops the concept
within the French legal framework. 214 Moreover, the German public or der is
usually associated with public security or safety such that the two concepts
are used interchangeably, but distinguishable because public order is not
legally defined while public security is statutorily established, thus revealing

the dwindling inf luence of the concept of public order in German law. 215
However, public order in the United States does not conform to the French
or German approach and is usually equated to the common law concept of

police power. 216 In the United States, public order is a concept that is

211 Habicht, supranote 206, at245-46.
212 Murphy, supranote 206, at 598.
213 Burke-White & von Staden, NPM Provisions supranote 185, at 135.

214 Murphy, supranote 206, at 599.See als®©ECD, SECURITY-RELATED TERMS, supra
note 186, at 9.

2150ECD, SECURITY-RELATED TERMS,supranot e 186, at 9 (O0Another d

continually narrows the scope of public order is the fact that all authoritative
limitations of civil liberties require authorization by a general law; by virtue of this
fact, such limitations are taken out of the domain of public order and into that of
public security. o).

216 See, e.gGudgeon, supranote 1, 121 (referring to the U.S. constitutional concept
of police power as the equivalent to t
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prevalent in the criminal law context for acts that deviate from social norms

and customs and include offenses like, for example, obscenity, loitering, and

lewdness; it may be the basis for police power; or, it may refer to public

authority . Professor Newcombe refutes roughly equating police power with

public order, which o0causes significant
domestic regulations could potentially fall under the purview of police

power (implying that no compensation is due), t hus begging the question of

how regulatory taking, in which just compensation would be due, and taking

for public good, in which no compensation is due, ought to be distinguished

when both situations ultimately require the property owner to shoulder the

burden that may result from such a taking. 217 A better equivalent of ordre

publicin common law tradition may be the concept of public policy, which

in American jurisprudence refers to o0the
could be relied upon to justify setting asi de ot her bi n2ing obl |
Courts in the United States have set aside judgments or voided contracts in

the name of public policy which, accordir
defined as a ocommunity common sense and
and applied throughout the state to matters of public morals, health; safety,

welfare and the like; it is that generaland well-s et t | ed opi ni on as t
plain, palpable duty to his fellow men, having due regard to all

circumstances of each particularrelad i on and 29i tuation. 0

217 Andrew Newcombe, The Boundariesf Regulatory Expropriation in International
Law, 20 ICSD REev. 1 (2005)available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=703244.

218 QECD, SECURITY-RELATED TERMS, supranote 186, at 10.

219 |d.
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Having different concepts of public order among the States has, for
better or worse, deterred the formation of a universally applicable concept
of public order for the international com
the domestic particularities of legal interpretation and preserving the
territorial orientation and fragmentation
domestic concept of public order could prevail over foreign substantive
law.220 However, what should be distinguished is that in the case a forum
court is requested to enforce a foreign arbitration award, it may refuse
application on public policy grounds for substantive reasons such as if the
award resulted from, inter alia, corruption or unfair dealings, but also for
procedural reasons like those based on violation of due process?2! The latter
situation is memorialized in the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention), which
provides that recognition and enforcement of an arbitral award may be
refused under Article V.2 if it owould be
C 0 u n 1227 Qtherprocedure-b ased Opublic policyd defens
under Article V.1 of the New York Conventi

given proper notice of the appointment of the arbitration or of the arbitration

220 JOANNA JEMIELNIAK , LEGAL INTERPRETATION IN INTERNATIONAL COMMERCIAL
ARBITRATION 196 (Routledge 2016).

221 Stephen M. Schwebel & Susan G. LahnePublic Policy and Arbitral Proceduy@

JUSTICE IN INTERNATIONAL LAW: FURTHER SELECTED WRITINGS 220, 223

(Cambridge Univ. Press 2011) (quoting Julian D. M.Le wd s summary of t he
relevance of national public policy to international commercial arbitration).

222 Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
art. V.2(b), June 10, 1958, 330 U.N.T.S 38 [hereinafter New York Convention].
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proceedings or was ot her wi se2 arnthebl e t o
ocomposition of the arbitral authority or
accordance with the agreement of the part e s , oré was not i n ac
with the | aw of the country24Whietypeoft he ar bi
framework forms the basis of international public order and operates in a
oOnegativebod manner as a reservation or €
adjudic ator to reject the application of a foreign law that was decided on the
merits in its court. 225 Similar to the New York Convention concept of
procedural public order, a comparable notion exists in international
investment law through Article 52 of the ICSID Convention, which allows
any one of the disputing party to request annulment of the award even
though it does not explicitly mention the
based on a particular law of a State. Article 52 of the ICSID states, in
pertinent part, the following:
(1) Either party may request annulment of the award by an
application in writing addressed to the Secretary -General on one or
more of the following grounds:
(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its
powers;

(c) that there was corruption on the part of a member

223New York Convention art. V.1(b).
224New York Convention art. V.1(d).
225 Pierre Lalive, Transnational (or Truly International Public Policy and International

Arbitration), in COMPARATIVE ARBITRATION PRACTICE AND PUBLIC POLICY IN
ARBITRATION 258, 260 (PietelSanders ed., 1987).
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of the Tribunal;

(d) that there has been a serious departure from a

fundamental rule of procedure; or

(e) that the award has failed to state the reasons on

which it is based?226
Although procedural public policy is built into the ICSID Convention, its
contribution in terms of permitting a host State to take measures for the
maintenance of public order is limited.
B. The International Law Concept of Public Order

The above setion discussed one understanding of the concept of

public order that prevents the application of a foreign law in the court of the
forum State or the recognition of a foreign judgment or arbitral award by
those courts as enshrined in Article V of the New Y ork Convention and
Article 36 of the 1985UNCITRAL Model Law . International public order
(ordre public internationglis a narrow concept of public policy that stems from
the domestic public policies of a State so that the court of the forum State will
refer to its own international public order. 227 However, international public
policy may also suggest another meaning to represent the international
consensus of universally accepted norms Such an understanding of
international public policy treats it as a kind of supra -national principle. 228

This concept of an international public order for public international

226|CSID Convention, supranote 52, art. 52.

2271\World Duty Free Company v. Kenya, ICSID Case No. Arb/00/7, Award, para.
138 (Oct. 4, 2006).

228|d. paras. 13839.
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law was introduced by Pierre Lalive at the International Council for
Commercial Arbitration (ICCA) Congress in 1986 to refer to those norms
which are universally acknowledged in other legal systems so that
transactions derived from bribery, bad morals, and illicit influences would
be illegal 229 Lalive identified this set of legal principles, not belonging to any
one State, as transnational public policy. According to the resolution
adopted by the Institut de droit international in 1989, the transnational
public policy may provide guidelines in international arbitrations by setting
forth the principle that o0in nplesofase shal
international public policy as to which a broad consensus has emerged in the
i nternati onal20 Woeamcomprises the ransnational public
policy will be determined by the legal systems of the States, thus containing
some domestic aspects, btishouldt r anscend this by formul a
i nternat i onAlased wponptlwesgen@ral principles of morality
accepted by civilized nations.
In international arbitration cases, transnational public policy may
allow an arbitrator to preventth e enf or cement of a parties?a
alleged contract or investment was based on corruption, racial or religious
discrimination, drug or human (including organs) trafficking, terrorism, or

trade of illegal goods (such as stolen art or the supplying of arms to illegal

229] alive, supranote 225, at 260.

230INST. OF INTA. L., Resolution on Arbitration between States, State Enterprises or
State Entities, and Foreign Enterprises,reprinted in16 YEARBOOK COM. ARB. 236,
238 @lbert Jan van den Berged., 1991).

231 alive, supranote 225, at 277.
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organizations).232 Some attempts have been made to define international

public policy. The ICSID tribunal in Inceysa v. El Salvadadescribed the

concept as O0a series of fundament al prin
essence of the Stee, and its essential function is to preserve the values of the
international | egal sy st e m2zBaTha Inceysa actior
tribunal considered that the rights arising out of an investment which

violated several general principles of law coul d not be recognized as a matter

of international public policy. 2341 n parti cul ar, it identifi
|l awé is an uncontroversial matter2asof publ i
Couple months after the Inceysaaward, this concept was mentioned again in

another ICSID case. Upon determining that the investment contract was

obtained by bribing the Kenyan president, the ICSID tribunal in World Duty

Free v. Kenynot ed some arbitral tri bunals have
val uesé such asd6 Obgoonocads mmoorraelss, 6 et hics of i
or O6transnat i onr@aButitplsolffirined that mibunaks yearidgd

such a task must identify the legal order that provides the source of the

transnational public policy principle such as through instruments including

232 SeePierre Mayer, Effect of Intenational Public Policy in International Arbitration?
in PERVASIVE PROBLEMS IN INTERNATIONAL ARBITRATION 61, 63 (Loukas A.
Mistelis & Julian D.M. Lew eds., 2006). See als@ULIAN D.M. LEwW, LOUKAS A.
MISTELIS& STEFAN M. KRO LL, COMPARATIVE INTERNATIONAL COMMERCIAL

ARBITRATION 423 ( Kl uwer Law I ntél 2003).

233|nceysa Vallisoletana v. El Salvador, ICSID Case No. ARB/03/26, Award, para.
245 (Aug. 2, 2006).

234]d. para. 249.
235|d. para. 248.

236 \World Duty Free, supranote 227, para. 141.
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conventions and arbitral awards. 237 In Plama v. Bulgariathe ICSID tribunal
stated that investments obtained through fraudulent misrepresentation and
false statements are against international public policy, particularly against
theprinciple of good faith owhich is part
al so of inte¥national |l aw. 6

The concept of transnational public policy is not without controversy.
On one hand, it is advocated because international arbitrators, who are not
pinned to any particular State unlike national courts, need their own
principles of public policy that can be universally applied. 23® From this
perspective, transnational public policy
device in i nt er n¥dto weventl partes framt haraing o n 6
certain important social values. For example, the fine line between
corruption and facilitation payments is not always clear, but a tribunal may
be justified in invoking transnational public policy to protect the value of not
recognizing investments arising out of corruption although the subjective
standard of the arbitrators will inevitably be incorporated. On the other

hand, the transnational public policy is far from being universally accepted.

237]d. Sed~ARSHAD GHODOOSI, INTERNATIONAL DISPUTE RESOLUTION AND THE
PusLIC PoLicy EXCEPTION 109 (Routledge 2017).

238 Plama Consortium Ltd. v. Bulgaria, ICSID Case No. ARB/03/24, Decision on
Jurisdiction, para. 144 (Feb. 8, 2005).

239 SeeKenneth-Michael Curtin, Redefining Publidolicy in International Arbitration of

Mandatory National Laws64 DEF. COUNS. J. 271, 283 (1997) (stating that principles

like fundamental fairness would be maintained in transnational public policy since

the concept houses 0a yactptedand fuindamentaf i nt er nat i o
principles of public policyé).

240 Mayer, supranote 232, at 62.
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One main reason is because of the view that existing domestic and
international law sources already have national mandatory rules against acts
like corruption, fraud, and slavery. The argument that the principles of
transnational public policy is already covered b y international public order
seems justified. Another reason that the transnational public policy is not
highly favored is due to the controversial notion that jus cogensiorms may
be made as the equivalent to transnational public policy. 241 Some scholars
argue that the two principles should not be conflated because jus cogens
norms are from customary international law while transnational public
policy is legislation -based242 Opponents also claim that even if jus cogens
establishes international public order, transnational public policy may not be
necessaryfor the purpose of invalidating certain treaties since jus cogens
norms already fulfill that role.243

Regardless of the controversy, the purpose ofthe transnational public

241 SeeCatherine Kessedjian, Public Order in European Lawl ERASMUS L.R. 25, 26

(2007). Seealsb LA Comm. | nt Knlal Ré€ornon PuBlic Bolicy as a Bar to

Enforcement of International Arbitral Awardg New Delhi Conference (2002). For

more on the controversy, see Rafael NieteNavia, International Peremptory Norms

(Jus Cogens) and International Humanitarian Law M AN & INHUMANITY TO MAN:

ESSAYS ONINTERNATIONAL LAW IN HONOUR OF ANTONIO CASSESE595 (Lal

Chand Vohrah et al. eds., 2003).See generallgtefan Kadelbach,Jus Cogens,

Obligations Erga Omnes and other Rui&$he Identification of Fundamental Norryia

THE FUNDAMENTAL RULES OF THEINTERNATIONAL LEGAL ORDER: JUS COGENS

AND OBLIGATIONS ERGA OMNES 21, 31 (Christian Tomuschat & JeanMarc

Thouvenin eds., 2006) (explaining that the 1CJ
unequivocally relied on juscogend wi t h such statementte being pr
or dissenting opinions).

242 Jurisdictional Immunities of the State (Germany v. Italy with Greece
Intervening), 2012 1.C.J. 99, 124, para. 58 (Feb. 3).

243See, €.gANTONIO CASSESE INTERNATIONAL LAw 143 (Oxford Univ. Press
2001).
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policy is to equip international arbitral tribunals with their own public policy

principles. Under th is scheme,investment tribunals owe no duty to accept

the arguments of a host State that relies onits domestic laws to deny a

principle of transnational public policy. 244 An internation al public order

concept such as the transnational public policy can empower arbitrators.

Gaillard and Savage assertthat arbitrators owe an obligation to invalidate

national laws that violate trans national public policy principles. 245 Mourre
argues that the transnational public poli
the world communit y2 Sthoeuerbnetes fhat dGSKEr v e d .
tribunals owe a similar duty to disregard investment agreement s that violate

basic principles and consistent with the ICSID Convention .247 The concept

of transnational public policy may provide one means of balancing interests

by directly handing international arbitral tribunals with the authority to

invalidate parts of an IIA that violates such principles but needs to be
distinguished from w hether the St a tcensept of public order can be

recognized at the international level, which is examined in the following

244 Hunter & Silva, supranote 192, at 372.

245SEMMANUEL GAILLARD & JOHN SAVAGE , FOUCHARD , GAILLARD , GOLDMAN ON
INTERNATIONAL COMMERCIAL ARBITRATION 861 (Emmanuel Gaillard & John
Savage eds., 1999).

246 Alexis Mourre, Arbitration and Criminal Law: Reflections on the Duties of the
Arbitration, 22 ARB. INTG 95, 115 (2006).

247 CHRISTOPH H. SCHREUER ET AL., THE ICSID CONVENTION : A COMMENTARY 567

(Cambridge Univ. Press, 2d ed. 2009) (stating that the only suitable reaction of

I CSID tribunals in such a cadedgorceoul d be to ref
arrangement which serve the vi Gdealsoi on of one o
Stephen Jagusch]ssues of Substantive Transnational Public PgliaylNTERNATIONAL

ARBITRATION AND PuBLIC PoLicy 23, 41 (Devin Bray & Heather L. Bray eds., 2015).
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section.
Il. The State Concept of Public Order in the Context of International

Organizations
A. Public Order in the European Union

The European Union preferst he term opublic policyé
on the Functioning of the European Union (TFEU), which was formerly
known as the Treaty Establishing the European Economic Community (EC
Treaty), as well as the decisions of the European Court of Justice (ECJ). The
TFEU recognizest hat public policy is subjective |
way societies st #andissilerd onthbwmetinescenteptefs 6
public order may be defined or applied e
policyd i s wused 46 58, aAd 186 of the BC Tedy»® F& 9 ,
example, the term oOopublic policyd is used
30 as shown below:

The provisions of Articles 28 and 29 shall not preclude

prohibitions or restrictions on imports, exports or goods i n

transit justified on grounds of public morality, public policy

or public security; the protection of health and life of humans,

animals or plants; the protection of national treasures

possessing artistic, historic or archaeological value; or the

protection of industrial and commercial property. Such

prohibitions or restrictions shall not, however, constitute a

248 Kessedjian,supranote 241, at 28.

249 Consolidated Version of the Treaty Establishing the European Community, Dec.
24, 2002, 2002 O.J. (C 325) 33 [hereinafter EC Treaty].
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means of arbitrary discrimination or a disguised restriction

on trade between Member States250

The impact of the EU concept of public policy is better illustrated in
the ECJ decisions. The ECJ permits Statesome regulatory space when
deciding the meaning of public policy and also recognizes that the meaning
of public policy may change over time. In addressing cases concerning the
movement of citizens from one member State to another member State for
situations justified on reasons of public policy, public security, or public
health, the ECJ established inYvonne van Duyn v. Home Offidhat the concept
of public policy could operate as a legal justification but must be strictly

interpreted by t aki ng into consideration ot he p

fat}

justifying recourse to the concept of public policy may vary from one country
to anot her and fr om 28 Adew years laterdthetEGJ anot her
provided in Régina v. Pierre Bouchereahat a public policy justification
requires that the measure poses a oO0genuin
to society and that it affect$2ldpasthe f unda

affirmed the decision in Yvonne van Duyrthat a strict standard of review will

250|d. art. 30.

251Case 41/74, Van Duyn v. Home Office, 1974 E.C.R. 1337, para. 1&onsidering
whether the public policy exception allows derogation from the freedom of
movement of workers, a core principle of European Community law).

252 Case 3077, Régina v. Pierre Bouchereau, 1977 E.C.R. 1999, para. 35, which states
the following:

The concept of public policy presupposes, in any event, the
existence, in addition to the perturbation of the social order which
any infringement of the law involves, of a genuine and sufficiently
serious threat to the requirements of public policy affecting one of
the fundamental interests of society.
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apply. 253 Moreover, the ECJ established that member States do not have the
right to change a directive that fully addresses an issue in question;254 here,
Directives 64/221, 68/360 and 73/148 are the relevant measures that
comprehensively address the right of entry and residence of foreign
nationals and the public policy and security grounds for refusal. Finally, the

application of the public policy exception is curbed by Article 10 of the EC

Treatywhichr equi res that member States Oabst ai

could jeopardize the attainmeéht of the ob]

Despite such guidelines favoring a narrow interpretation of public
policy, the ECJ decided a rare application of the EU public policy exception
for an economic matter in Regina v. Thompsa@pf even though it generally
does not permit member States to use public policy for economic
considerations. In this dispute, the United Kingdom sought to use the public
policy defense to prohibit the importation of certain gold coins and the
exportation of certain silver coins not circulated as legal tender within the
country claiming that such coins would destroy confidence in the United
Kingdom currency even if melted down or destroyed against th e law of the
United Kingdom. The ECJ held that the ban issued by the United Kingdom
was justified on grounds of public policy because the right to mint coinage

is otraditionally regarded as involving

253]d. para. 33.

254 Case G363/89, Danielle Roux v. Belgian State, 1991 E.C.R.-273, paras. 2931.
For a more recent example, see Case Q77/02, EU-Wood-Trading v. Sonderabfal-
Management-Gesellschaf Rheinland-Pfalz, 2004 E.C.R.{11957.

255EC Treaty, supranote 249, art. 10.

256 Case 30/77, Regina v. Thompson, 1978 E.C.R. 2247.
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St a B’eHowever, when France invoked the public policy exception in
Cullet v. Centre Lecleees to justify its implementation of minimum retail
prices for fuel to avoid civil disorder, the ECJ held that the measure was a
guantitative restriction made in breach of EU law. Inth e more recent case of
Eglise de Scientologie v. Frantee ECJ reaffirmed its long-held position that
the public policy exception may not be invoked for economic reasons:

It should be observed, first, that while Member States are still,

in principle, free to determine the requirements of public

policy [ € ]in light of their national needs, those grounds must,

in the Community context and, in particular, as derogations

from the fundamental principle of free movement of capital,

be interpreted strictly, so that their scope cannot be

determined unilaterally by each Member States without any

control by the Community institutions . Thus, public policy

and public security may be relied on only if there is a genuine

and sufficiently serious threat to a fundamental interest of

society. Moreover, those derogations must not be misapplied

S0 as, in fact,to serve purely economic ends.259

Moreover, a public policy defense will be hard to overcome because
any national legislation that impedes the objective of the EU, which is to
establish a common market by promoting the free movement of goods,

services, capital and workers, and freedom of establishment, will be trumped

2571]d. para. 32.
258 Case 231/83, Cullet v. Centre Leclerc, 1985 E.C.R. 305.

259 Case G54/99, Eglise de Scientologie v. France 2000 ECR 41335, para. 17.
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by EU law.260 Even if the ECJ determines the meaning of public policy within
EU law, the public policy pro visions in the TFEU should be understood as
providing a certain degree of regulatory space to member States.261
However, the degree conferred to the member States will depend on whether
the EU |l egal order embraces publrneé policy
constitut[ing] a ric#Hoessgsjiewstthr mmmbher mi
varying standards of public policy as an impediment to achieving the goals
of the EU by adding unnecessary transaction costs and legal uncertainty 263

In the context of international investment law, the European
Commission released a fact sheet in November 2013 outlining the urgent
need to strike a better balance between i
right to regulate. According to the Commission, the right to regulate
0 raffirm[s] the right of the Parties to regulate to pursue legitimate public
policy objectivesd so that the substanti
legitimate government public policy decisions and proposes to achieve this
objective by oOcltavihgdnghanduampnt ees on

protection. 264 Consistent with the EU FTAs, the Commission also promised

260 Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen,
1963 E.C.R. 1, 12 (ruling that the provisions of the Treaty Establishing the European
Economic Community, which preceded the TFEU, is capable of conferring legal
rights to individuals and that the courts of the member EU States must recognize
and enforce those rights).

261 Jan Kleinheisterkamp, European Policy Space in International Investment | 2&
ICSID Rev. 416, 418 (2012).

262 Kessedjian, supranote 241, at 36.
263 Kleinheisterkamp, supranote 261, at 418.

264 EUROPEAN COMM &N, FACT SHEET: INVESTMENT PROTECTION AND INVESTOR-TO-
STATE DISPUTE SETTLEMENT IN EU AGREEMENTS (Nov. 2013),
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to establish as a standing principle in IIAs that a State retains the right to
regulate when in pursuit of legitimate public policy objectives affe cting the

environment, public health and safety, protection and promotion of cultural

di versity, society, and security. The

improve the investment protection provisions so as to permit regulatory
space is visible in the expropriation context. The standard for determining
indirect expropriation is whether t he
without discrimination . This is exemplified in the lengthy annex on
expropriation in the EU -Singapore FTA provided as follows:
The Parties confirm their shared understanding that:
1. Article 9.6 (Expropriation) addresses two situations. The
first is direct expropriation where a covered investment is
nationalised or otherwise directly expropriated through
formal transfer of title or outright seizure. The second is
indirect expropriation where a measure or series of measures
by a Party has an effect equivalent to direct expropriation in
that it substantially deprives the covered investor of the
fundamental attributes of property in its covered investment,
including the right to use, enjoy and dispose of its covered
investment, without formal transfer of title or outright seizure.
2. The determination of whether a measure or series of
measures by a Party, in a specific situation, @nstitutes an
indirect expropriation requires a case-by-case, factbased

inquiry that considers, among other factors:

http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151916.pdf.
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(a) the economic impact of the measure or series of
measures and its duration, although the fact that a
measure or a series of measures ¥ a Party has an
adverse effect on the economic value of an
investment, standing alone, does not establish that
an indirect expropriation has occurred,
(b) the extent to which the measure or series of
measures interferes with the possibility to use, enjoy
or dispose of the property; and
(c) the character of the measure or series of measures,
notably its object, context and intent.
For greater certainty, except in the rare circumstance where
the impact of a measure or series of measures is so severe in
light of its purpose that it appears manifestly excessive, non-
discriminatory measure or series of measures by a Party that
are designed and applied to protect legitimate public policy
objectives such as public health, safety and the environment,
do not constitute indirect expropriation. 265
In addition to clarifying the limits of certain substantive guarantees
that may adversely affect the right to regulate, the EU has proposed an
independent investment court which can help States to preserve their right
to regulate. In the CanadaEU CETA, a permanent tribunal and an appeals

tribunal are created to promote transparency and impartiality. 266 The scope

265gU-Singapore FTA,annex3A [ O Expr opriationdé] [ awaiting si
266 Canada-EU CETA, supranote 18, arts. 8.27, 8.28 & 8.29.
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of investment disputes an investor -State tribunal can hear has been restricted
to breaches of a certain few investment protection provisions such as on non-
discrimination, expropriation, a nd fair and equitable treatment. Moreover,
claims made to challenge the regulatory measure of a State may be lessened
because the CanadeaEU CETA does not conssaer an i
expected profits to be a breach of the obligation.267 A similar framework on
public policy is provided in the currently under negotiations TTIP, which
also attempts to qualm fears that the right to regulate in public interest will
be jeopardizedbyincl udi ng a specific article provi
to regul at e. Under t he heading ol nv
Measures/ Objectives, 6 Article 2 of the TTI
1. The provisions of this section shall not affect the right of
the Parties to regulate within their territories through
measures necessary to achieve legitimate policy objectives,
such as the protection of public health, safety, environment or
public morals, social or consumer protection or promotion
and protection of cultural divers ity.
2. For greater certainty, the provisions of this section shall not
be interpreted as a commitment from a Party that it will not
change the legal and regulatory framework, including in a

manner that may negatively affect the operation of covered

instruments or the investords expectation
[ é Jes.
%7ld. art. 8.9 [0l nvestment and Regul atory Meas.¢.

268 TTIP (draft), supranote 12, art. 2.
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The recent string of investment treaties concluded by the EU appears to show
a growing sensitivity towards the
authority and attempts to meet their demands by creating a positive
framework that enumerates the possible legitimate public policy objectives.
B. Public Order in the WTO/GATS

Decisions made byaWTO panel do not directly affect ISDS decisions,
but may be analogous because the legal issues for construng the term
opublic orderdé share similarities
investment agreement or trade agreement. Whereas international
investment law has yet to fully consider the public order carve -out, an
interpretationl iod daheen@rwapmdde
United States and Antigua in United States d Measures Affecting the Cross-
Border Supply of Gambling and Betting Services (the U.S.d Gamblingcase)26?

The WTO provision applicable to public order is Article XIV of GATS,
which is modeled after Article XX of GATT. 270 Paragraph (a) of Article XIV
of GATS states that:

Subiject to the requirement that such measures are not applied

in a manner which would constitute a means of arbitrary or

unjustifiable discrimination be tween countries where like

conditions prevail, or a disguised restriction on trade in

269 Panel Report, United Statesd Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, WT/DS285/R (Nov. 10, 2004) [hereinafter U.S. 0
Gambling]. Shrimp Appellate Body

2710 General Agreement on Tariffs and Trade, art. XX, Apr. 15, 1994, 1867 U.N.T.S.
187 [hereinafter GATT]. The chapeaux of both provisions are identical, but key
differences exist between Article XIV of GATS and Article XX of GATT. For
example, the public order exception does not exist in the latter, thus allowing
States to exercise greater regulatory autonony in comparison to the GATT.
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services, nothing in this Agreement shall be construed to

prevent the adoption or enforcement by any Member of

measures:

(a) necessary to protect public morals or to maintain
public oder [ é]

The Panel in the U.S. 8 Gamblingcase was the first to construe the term
opublic orderdé from Article XIV(a) of GA
some federal and state laws in the United States had effectively imposed a
otot al anré hiwhhi ttih prevented i t-bordem om pr o\
gambling and betting services. Al t hough
defined in the GATS per sethe Panel referred to the dictionary meaning of
the words Opublicdé and oOorymeaningstarmd est abl i
read in conjunction, footnote 5 appended to Article XIV(a), which limits the
public order exception to be invoked only where a genuine and sufficiently
serious threat is posed to one of the fundamental interests of society?72to
mean that the phisasbdeopukrisiec vatdemoéof t he
interests of a society, as reflected in public policy and law [where]
fundamental interests can relate, inter alia, to standards of law, security and
mo r a |l #3t Moredver, the Panel asserted that defining public order

engages a fluid process that o0can vary in

211 General Agreement on Trade in Services, art. X1V, Apr. 15, 1994, 1869 U.N.T.S.
183 [hereinafter GATS].

212|d. n. 5.
2713.S.0 Gambling, supranot e 269, para. 6.467. The United
meaning of the oOpublic order Oordsetpibliczend f r om t he F

that the American equivalent would be public policy. Id. para. 6.458.
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range of factors, including prevailing social, cultural, ethical and religious
valueso and that member s s horiate @veltoher ef or e
these Osocietal concept 29 Infirdisgabdht then t hei r
United Statesd measures against gambling
maintenance of public order as set forth in Article XIV(a), the Panel analyzed
footnote5wi t h the dictionary definition of t he
to conclude that public order oOrefers to
i nterest of a society, as 5eMbréoeecthed i n pu
Panel explained that the concept of public order encompasses fundamental
interests relating to law, security, and morality. 276

Article XIV(a) of GATS requires that the measures of a WTO member
enacted to protect public order be necessary. The Panel in theU.S. &
Gambling case relied on the parameters established in Korea d Various
Measures on Bef@foreadBeef , t he first case to interpre
in Article XX of GATT covering general exceptions. In Koread Beef the
Appellate Body cautioned away from a restrictive meaning o f the term
onecessary, 6 which usually implies 0indisfg
or Oine¥%i habluepoért of a meaning that reco

adjective expressing degrees, and may express mere convenience or that

274]d. para. 6.461.

215]d. paras. 6.467 & 6.474.

276 |d

277 Appellate Body Report, Korea 8 Measures Affecting Imports of Fresh, Chilled

and Frozen Beef, para. 161, WT/DS161/AB/R, WT/DS169/AB/R (Dec. 11, 2000).
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which isindispensable or an absol ut e pghAffeningthé necessi
oweighing and balancingdé test &ordgad cul ated
Beef279 the Panel in the U.S. 8 Gambling case articulated a weighing and
balancing test that would determine whether the measure in question was
onecessaryo to maintain public order and

(a) the importance of interests or values that the challenged

measure is intended to protect. (With respect to this

requirement, the Appellate Body [in Korea & Beef has

suggested that, if the value or interest pursued is considered

i mportant, it is more I|ikely that the

(b) the extent to which the challenged measure contributes to

the realization of the end pursued by that measure. (In

relation to thi s requirement, the Appellate Body [in Koread

Beef has suggested that the greater the extent to which the

measure contributes to the end pursued, the more likely that

the measure is Onecessaryo.)

(c) the trade impact of the challenged measure. (With regard

to this requirement, the Appellate Body has said that, if the

measure has a relatively slight trade impact, the more likely

that the measure i s Onecekoscary. 6 The

0 Beef has also indicated that whether a reasonably available

WTO-consistent alternative measure exists must be taken into

278|d. para. 160 (quoting from BLACK & LAW DICTIONARY ).

2191d. paras. 162, 163 & 166.
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consideration in applying this requirement.) 280
The Appellate Body in U.S.6 Gamblingaf f i r med t he Panel &8s
that the U.S. measures were made to protect public morals and maintain
public order within the meaning of GATS Article XIV(a), but disagreed
regarding the issue of whether the measures were necessary. Unlike the
Panel, the Appellate Body found that the measures, in fact, were necessary
because the United States had provided the evidence and arguments to
establish a prima faciecase based on the weighing and balancing test
described above?8! The Appellate Body explained that the purpose of the
weighing and balancing test is to determine whether the challenged measure
isnecessaryorwhet her an alternative measure is 0
then stated that if the claimant raises an alternative measure, but that the
respondent State proves that such an alternative measure was not reasonably
avail abl e, then OoOingdadl heavsuntdamudthebe h@n e
under Article XIV(a) of the GATS. 282 In handling the evidence, the Appellate
Body also stated that the role of t he F
objectively assess the 6nec®ssitydoo of th
In the context of international investment law, the recent generation

of IIAs contains general exceptions provisions that resemble the Article XX

280J.S-Gambling, supranote 269, para. 6.477.

281 Appellate Body Report, United States 8 Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WT/DS285/AB/R (Apr. 7, 2005)
[hereinafter U.S. 8 Gambling Appellate Body Report].

282|d. para. 311.

283|d. para. 304.

97



of the GATT or Article XIV of the GATS. 284 The inclusion of WTO/GATS -
inspired general exceptions provisions in llAs first s howed up in the 1988
draft Multilateral Agreement on Investment (MAI). 28 Despite some
observations that the presence of the WTO/GATS-inspired general
exceptions provisions in llAs is not prevalent when taking into account the
entire BIT/IIA universe, 286 the popularity of these provisions may be
observedin the IIAs concluded over the last several years. According to the
2016 World Investment Report, while only 12% of the earlier I1As concluded

from 1962 to 2011 contain such the WTO/GATS-inspired general exceptions

284 Joshua P. Meltzer,Investmentin BILATERAL AND REGIONAL TRADE
AGREEMENTS: COMMENTARY AND ANALYSIS 245,296 (Simon Lester et al. eds.,
2015). SeeRoger P. Alford, The Convergence of International Trade an Investment
Arbitration, 12SANTA CLARA J.INTG@ L. 35, 39 (2013) (explaining that States seek
FTAs with investment chapters because the trade part of such agreements enable
multinational corporations to access supply chain inputs that are comparatively
cheaper while the investment chapter provides investments with specific
guarantees like those on nondiscriminatory treatment and expropriation).

285 OECD, Negotiating Group on the Multilateral Agreement on Investment,

Multilateral Agreement on Investment Commentary to the Consolidated, Text

DAFFE/MAI(98)8/REV1 pt. VI, para. 1.3 (Apr. 22, 1998), available at

http:// wwwl. oecd. org/daf/ mai/ pdf/ ng/ ng988r le. g
that the MAI should provide an absolute guarantee that an investor will be

compensated for an expropriated investment . 6 ) .

286 SeeAndrew Newcombe, The Use of General Exceptions in lIAs: Increasing
Legitimacy or Uncertainty?in IMPROVING INTERNATIONAL INVESTMENT
AGREEMENTS 267,279 (Armand de Mestral & Celine Levesque eds., 2013)
[hereinafter Newcombe, Use of General Egptions in IIA§ (commenting that most
I1As do not incorporate WTO -like general exceptions provisions and is not
representative of a consistent drafting practice of the States); Levent Sabanogullari,
The Merits and Limitations of General Exception ClausgSontemporary Investment
Treaty PracticelNVESTMENT TREATY NEWS(May 21, 2015,
https://lwww.iisd.org/itn/2015/05/21/the -merits-and-limitations -of-general-
exception-clausesin-contemporary -investment-treaty -practice/ (commenting that
in the currentuniver se of more than 3,200 |1 As, those wi
constitute a minority in the oceanod).
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provision, it appears in 58% of the l1l1As concluded from 2012 to 201487 Even
if the practice is infrequent in BITs, other IlAs particularly in the Asian region
such as the JaparSingapore New Age Economic Partnership Agreement
(2003), India-Singapore CECA (2005), JaparMalaysia Economic Partnership
(2005), and KoreaSingapore FTA (2005), tend to require general exceptions
clauses in their investment chapters2ss
C. Public Order in Human Rights Conventions

Although the intersection between international investment law and
human rights is still being explored, it may be insightful to look at two
aspects of this intersection between the two institutions. The first area to
consider is the public order concept in international human rights
jurisprudence. The second area concerns the use of international human
rights obligations by respondent States in investor-State arbitrations to
justify the challenged measure 289
1. Public Order Concept in International Human Rights

The development of the public order concept in international human

rights and under international investment law contain s similar issues

287 More than 1,400 IIAs were surveyed. From 2012 to 2014, 40 lIAs were surveyed
and from 1962 to 2011, 1,372 IIAs were surveyed. For more detail, se&VIR 2016,
supranote 13, at 114.

288 JapanSingapore New Age Economic Partnership Agreement, art. 83, Jan. 13,
2002; India-Singapore Comprehensive Economic Cooperation Agreement, art. 6.11,
June 29, 2005; Koregsingapore FTA, art. 21.2, Aug. 4, 2005.SeeA ndrew
Newcombe, General Exceptions in International Investment Agreemegints
SUSTAINABLE DEVELOPMENT IN WORLD INVESTMENT LAwW 355, 359 (MarieClaire
C. Segger et al. eds., 2011) [hereinafter NewcombeGeneral Exceptiofs

289 SedJNCTAD, Selected Recent Ddopments in IIA Arbitration and Human Rights
in 1A MoNITOR NoO. 2, UNCTAD/WEB/DIAE/IA/2009/7 (United Nations 2009),
http://unctad.org/en/Docs/webdiaeia20097_en.pdf.
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because, i n bot h publie brdemr,ordré publieis likewisei on o f
vague and | ar gelalsoduinfdfeefri nbeedc,abu sbheutpubl i ¢ or
invoked both to limit the enjoyment of human rights in peacetime and to
justify their suspe #3niinternational hutnanirighiss si t uat
while the concept of public order takes on a grander role to give effect to a
regulatory measure during periods of crises under international investment
law. Despite this fundamental difference, the debates on forming the
meaning of public order in international human rights may be relevant in
international investment law. For example, public order is not defined in the
travaux préparatoireso the American Convention on Human Rights (ACHR)
although the term is explicitly sc attered throughout this treaty. 291 Under the
title OFreedom of Thought and Expressior
guarantees that all individuals are entitled to the freedom of thought and
expression, but the second paragraph provides a carveout of the general
rule by stating that:

2. The exercise of the right provided for in the foregoing

paragraph shall not be subject to prior censorship but shall be

subject to subsequent impaosition of liability, which shall be

expressly established by law to the extent ne@ssary to ensure:

a. respect for the rights or reputations of others; or

b. the protection of national security, public order,

290 ANNA -LENA SVENSSON-M CCARTHY, THE INTERNATIONAL LAW OF HUMAN
RIGHTS AND STATES OF EXCEPTION: WITH SPECIAL REFERENCE TO THE TRAVAUX
PREPARATOIRES AND CASE-LAW OF THE INTERNATIONAL MONITORING ORGANS
148 (Kluwer Law I ntdl 1998) .

291 American Convention on Human Rights, arts. 13(2), 15, 16(2) & 22(3), Nov. 22,
1969, 1144 U.N.T.S. 143 [heremfter ACHR].
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or public health or morals. 292

The scope of Article 13(2) was interpreted narrowly when Costa Rica
requested the Inter-American Court of Human Rights to consider whether
its domestic measure requiring compulsory membership in a professional
association in order to practice journalism in Costa was in violation of Article
130ofthe ACHR23 The Court interpreted tha term oOr
compelling governmental interest as used in the U.S. Constitutional sense so
t hat ot he restrictions mu st be justified
objectives which, because of their importance, clearly outweigh the social
need for the full enjoymentof t he r i ght Ar t i &4PeactitaBy, guar ant
this means that a State should pursue the means that least restricts Article 13
of the ACHR.2% When a domestic measure that purports to act in public
order has the potenti al t doe subjectéddotar h u ma n
interpretation that is strictly |limited t
society,d® which takes account of the need
involved and the need to preserve2the obj e

Moreover, the interpretation of oOopublic
concept legally and culturally exists in a country. Drafting history of various

multilateral treaties on human rights reveal the tension among the States that,

292 ACHR art. 13(2).

293 Compulsory Membership in an Association Prescribed by Law for the Practice
of Journalism (Arts. 13 and 28 American Convention on Human Rights), 1985
Inter-Am. Ct. H.R. (ser. A) No. 5, para. 11 (Nov. 13, 1985).

2941d. para. 46.

295|d.

296 |d. para. 67.
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on one hand, have a clear undestanding of the concept of public order, and
the States that, on the other hand, argue that public order is vague and
elusive. This conflict was especially highlighted between France and the
United Kingdom. Under French law, ordre publids a general principle of law
underlying a democratic society that includes public order in the criminal
|l aw sense but also o0aspects of a nationds
stateds i nternati on®Ilwhild publia lorderccambei t ment s 6
basically met by any State reason and is more broadly perceived in the
United Kingdom. For example, when Article 29(2) of the Universal
Declaration of Human Rights (UDHR) was being drafted, countries
expressed diverse views over the wuse of s
ogeneral welfare, 6 anshowmtbadlomocr ati ¢ soci et
(2) In the exercise of his rights and freedoms, everyone shall
be subject only to such limitations as are determined by law
solely for the purpose of securing due recognition and respect
for the rights and freedoms of others and of meeting the just
requirements of morality, public order and the general
welfare in a democratic society.298
The drafting history of Article 29(2) of the UDHR shows that Uruguay had
opposed the use ofertéheduteertno Oap ulbal cikc oofr dc | a

|l ead States to act arbitrarily and Austra

297 SVENSSON-M CCARTHY , supranote 290, at 165.

298 Universal Declaration of Human Rights, G.A. Res. 217A, at 71, U.N. GAOR, 3d

Sess., 1st plen. mtg., U.N. Doc A/810 (Dec. 10, 1948). The general rule set forth in
paragraph 1 of Artic | e 29 of the UDHR provides that o] e]
community in which alone the free and full development of his personality is

possible. 6
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to use the word oorderdé for the same fear
enact arbitrary measures.2®® However, France persuaded the drafters to

include the term opublic order 6 in  Arti
i ncluding the t evasimpérgiiebdcausetheterhéobder 6
(without the word ogndthdtermdégenecaldi wgl i & e
were familiar to English law, but foreign to French law which would render

it untranslatable. 300 France did not dismiss the concerns raised by the other
countries. By pairing the term opublic
democr ati ¢ s cddressedihe doncérn related ®© arbitrariness so

that ot her suggestions |l i ke the oddxher essi on
dropped to make way for the term 0 pu b | i ¢ 30loln d subsequent

di scussion over the use of the teem Opubl
was raised again when the Third Committee of the General Assembly
protested over the words 080 Havevert y6 and
France explained that the concept of 0gen
broad as understood in English law whereas the French understanding of

bienétre généralwas used much more narrowly usually in the economic and

social context303 France believed that the concept of public order included

229Commdén on Human Rights, 3d. Sess., 74th mtg.
(June 15, 1948).

300|d. at12-13.
s01]d. at 12, 15.

302U.N. GAOR, 3d Sess., 3d Comm., 153d mtg. at 6486, U.N. Doc. A/C.3/SR.153
(Nov. 23, 1948).

303U.N. GAOR, 3d Sess., 3d Comm., 154th mtg. at 6553, U.N. Doc. A/C.3/SR.154
(Nov. 24, 1948) [hereinafter U.N. GAOR, 154th mtg.].
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dbanything essenti al t o t he i fe of a c

secursany, 6when used in conjunction with

opublic order, 6 and ogener al wel fare, 6 fu
aState3ts | n essence, the compl ementary expres
in Franceds mind was contadaéemed in the ter|

Although the United Kingdom was not voca | during discussion of
the te'm 6 gener al wel fared when Article 29(2)
drafted, it adopted a more outward stance during the drafting of Article 18(3)
of the International Covenant on Civil and Political Right (ICCPR) when it
proposed to use the expression ofor the pt
use of the term o0order, 6 which has roots
Anglo -Saxon jurisprudence 206 Unlike Article 18(3) of the ICCPR which u ses
the single term oorder, 6 Article 19 in p
transl ated and French todrpulidcopgrovidegu bl i ¢ or
exception to the general rule on the freedom of expression and
information. 307 Unlike the United Kingdo m whi ch refused the ter

ordero6 for fear of inviting inappropriate

304 SVENSSON-M CCARTHY , supranote 290, at 151.

305U.N. GAOR, 154th mtg., supranot e 303, at 653 (o6all the dema
democratic State were taken into accountd).

306 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), art.

18.3, 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc A/6316 (Dec. 16, 1966)

[ hereinafter |1 CCPR] (OFreedom to manifest oneb?é
only to such limitations as are prescribed by law and are necessary to protect

safety, order, health, or morals or the fundamental rights and freedoms of

ot hers. 6) .

37l CCPR art. 19.3(b) (O0For the protection of nz¢
(ordre public), or of public health or morals.
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reverse the exception into the nor m,

security, public order, safety, pteceal th

including by France.308 In another interesting example, the drafters of the
International Covenant on Economic, Social and Cultural Rights (ICESCR)
debated on whether the public order concept should be dually applied in the

limitation clause of Article 43%when it appears elsewhere for use in the
context of a specific article in Article 8.310 The conclusion was that the term
opublic orderdé ought not to appear

barred from reaching into Article 4. Not all countries agreed with this

or

out come, however, with France particul ar/l

absolute necessity for harmonizing the rights of the individual on the one

hand and the requirements o§¥! Butlothersc o mmu n i

like China and Egypt qu estioned the relevance of permitting the concept of

3SeeCommdn on Human Right s, 6t h Sesesc ,
E/CN.4/SR.167 (Apr. 24, 1950).

309 International Covenant on Economic, Social and Cultural Rights, G.A. Res.
2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (Dec. 16, 1966)
[hereinafter ICESCR]. Article 4 of the ICESCR states the followng:

The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with
the present Covenant, the State may subject such rights only to
such limitations as are determined by law only in so f ar as this
may be compatible with the nature of these rights and solely for
the purpose of promoting the general welfare in a democratic
society.

310|CESCR art. 8 (allowing a limitation to be placed on the rights of individuals to

formand jointradeunions i f necessary 0in the interests
t he

public order or for the protection of

311 SedUJ.N. GAOR, 10th Sess., annexes (Agenda Item 28, Pt. ) at 25, para. 51, U.N.

Doc. A/2929 (July 1, 1955).
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public order to spill over into Article 4 because such an open application
would |l ead to broad interpretations
conceptofselfd et er mi Bt2at i on. 0

Even if the public order clause is included in the human rights
treaties, some balance must be found nonetheless to allow States to
implement domestic measures that protect public order without defeating
the purpose of the agreement. The Siracusa Principles were establishd to

provide interpretative guidelines on certain limitation clauses in the above -

t hat

menti oned | CCPR i nc lourepubliy thndAgicied.B.iii:c or der (

22. The expresordrepublippubsi cseddien
Covenant may be defined as the sum of rules which ensure
the functioning of society or the set of fundamental principles
on which society is founded. Respect for human rights is part
of public order ( ordre publig.

23. Public order (ordre publi¢ shall be interpreted in the
context of the purpose of the particular human right which is
limited on this ground.

24. State organs or agents responsible for the maintenance of
public order (ordre publi¢ shall be subject to controls in the
exercise of their power through the parliament, courts, or

other competent independent bodies.313

(he

312d. at 25, para 52. For J@bsiCnHaTHawnd ,TEEgy pt 6 s st

RIGHTS OF REFUGEES UNDERINTERNATIONAL LAw 579 (Cambridge Univ. Press
2005).

313U.N. Econ. & Soc. Council, Siracusa Principles on the Limitation and Derogation

Provisions in the International Covenant on Civil and Political Rights, annex at 4,
U.N. Doc. E/CN.4/1985/4 (Sep. 28, 1984).
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The above illustrations reveal that the core of the debate on public
order turns on whether to give it a narrow, restrictive meaning or grant a
broad interpretation. A narrow meaning of public order would mak e the
concept closer to public secur i B4y and t
restricting the use of this limitation clause to permissible situations such as
in Articles 30 and 39 of the EC Treaty without further consideration that
extends beyond this finite scope. However, a broad interpretation would
make the concept of public order akin to general welfare and consistent with
the French legal understanding of ordre public Professor Roel de Lange
observes that even within a single treaty, the concept of public order is not
firmly set in stone and that the degree of interpretation varies according to
the article in question. For example, public order in Articles 30 and 39 of the
EC Treaty are given a restrictive interpretation whereas Articles 81 and 82 of
the same treaty have a special public order status, which is essentially a
broad application of the concept of public order. 315 Article 81 forbids
agreements and practices aimed at restricting competition and Article 82

prohibits abuses by a dominant positi on within the common market, but

314 European Convention on Human Rights, art. 8, Nov. 4, 1950, 213 U.N.T.S. 221
[ hereinafter ECHR]. Article 8 ofr deéere6 ECHR o0 mi
seen below:

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law
and is necessary in a demaocratic society in the interests of national
security, public safety or the economic wellbeing of the country,

for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of
others.

315Roel de Lange, The European Public Order, Constitutional Principles and
Fundanental Rights 1 ERASMUS L.R. 1, 9 (2007).
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even these safeguarding provisions can be overridden for public order
reasons creating a host of foreseeable and unforeseeable problems
2. Raising the Human Rights Defense in IlIAs

Human rights implications may arise in investor -State arbitrations.

For instance, Argentina claimed in the CMS case that no investment treaty

could prevail given the Oeconomic and soc|i

compromi sed basi?3¥ Hbowevaathe QMB gilubhakrejetted
Argentinads huma#® mniSgrptaEnergldriteenational.v.
Argentina, Argentina attempted to defend its emergency measure using its
human rights obligations in the Inter-American Convention. When
Ar g e n tcoumseldgeestioned Professor Reisman, expert witness for the
clai mant, O[ W ould Argentina have-
American Convention to maintain its constitutional order towards the end
of 2001, 200 2, and af t3rAthaughthe? Semprae
tribunal decl ared that Argentinads
rights and liberties were not endangered due to the economic crisis,320the
significance of this exchange highlights that a respondent State is bound to
its obligatio ns arising out of IIAs and human rights conventions, and more

broadly, to the obligations set forth under other competing areas of public

3161d.

317CMS v. Argentina, supranote 179, para. 114.
318]d. para. 121.

319 Sempra v. Argentina, supranote 179, para. 331.

320|d. para. 332.
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international law. 321 An expert witness in another ICSID case against
Argentina stated t hat otécfion¢fimvestimebtsmay at i on o1
overlook the fact that one of the parties to the dispute is the State which
cannot set aside the issues relating to public law affected by such negotiation,
and this includes #ulm&uwez/Mivendih.tAsgentinasues. 6
Argentina tried to justify its investment treaty breach by arguing that it has
a human rights obligation to let its people exercise their right to water . The
Suez/Vivenditribunal was not persuaded since Argentina is equally bound
under international law to both human rights and treaty obligations and, to
this extent, it declaredt hat OArgentinads human rights
investment treaty obligations are not inconsistent, contradictory, or
mutual | y e2 cHoweser, \ut eshodld also be pointed out that
Argentinads reliance on human rights may |
public order carve-out (or another variation of a NPM provision) did not
exist in any of the three underlying BITs (i.e, the Argentina-France BIT, the
Argentina -Spain BIT, and the Argentina-United Kingdom BIT).

Moreover, States may explicitly provide for the recognition of human
rights in IIAs but its scope varies. Whereas the draft 2015 India Model BIT
originally stipulat ed t hat ol nvestors and their I nve

and comply with the Law of the Host State [which] includes, but is not

321 Susan L. Karamanian,Human Rights Dimension of Investment Laim HIERARCHY
IN INTERNATIONAL LAwW: THE PLACE OF HUMAN RIGHTS 236, 259 (Erika de Wet &
Jure Vidmar eds., 2012).

322]d. (quoting expert witness Professor Monica Pinto in Impregilo v. Argentina,
ICSID Case No. ARB/07/17, Supplemental Expert Report, para. 7 (Jan. 5, 2010)

323 Suez/Vivendi, Decision on Liability, supranote 163, para. 262.
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l'imted toé [the] | aw 32teelfiralttaxtrofgthe 2016 h u man r
India BIT eliminates the provision by stating that:
Investors and their enterprises operating within its territory
of each Party shall endeavour to voluntarily incorporate
internationally recognized standards of corporate social
responsibility in their practices and internal policies, such as
statements of principle that have been endorsed or are
supported by the Parties. These principles may address
issues such as labour, the environment, human rights,
community relations and anti -corruption. 325
Despite the loss of mandatory language in the 2016 India Model BIT
regarding the application of human rights, the truth is that 11As usually do
not provide explicit provisions on human rights. The 2015 Norway Model
BIT explicitly recognizes the duty of th e contracting States to observe human
rights principles by stating the following in the preamble:
Reaffirming their commitment to democracy, the rule of law,
human rights and fundamental freedoms in accordance with
their obligations under international law , including the
principles set out in the United Nations Charter and the

Uni ver sal Decl arati o of Human Right s

3] ndi a Model BI'T (2015), art. 12.1(v) [o0Compli
available at

https://lwww.mygov.in/sites/default/files/master_image/Model%20Text%20for
%20the%20Indian%20Bilateral%20Investment%20Treaty.pdf.

325 ndi a Model BI'T (2016), art. 1l&vailgble&or por at e ¢
http://finmin.nic.in/reports/ModelTextIndia _BIT.pdf.

326 Norway Model BIT, preamble (2015).
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It additionally empowers the joint committee to discuss human rights issues
whenever necessary32” The 2004 Canada Model FIPA and the 2012 UB.
Model BIT, however, do not address human rights. The investment chapters
of the TPP, EU-Vietnam FTA, and Canada-EU CETA as well as the proposed
TTIP, to name just a few, also do not contain human rights provisions.

Even in the area of international human rights, the concept of public

order i s not absolute or uni ver sal

Ci r cums B2 Bomme Mvestor-State tribunals refer to human rights

jurisprudence for gui dance on I

Onati @anhiabna because investment treat.i

property -depriving terms and may indirectly affect the public order carve-
out. However, it must also be underscored that IIAs fundamentally differ
from international human rights treaties. Although h uman rights
obligations in 1lAs may provide a ground for lawful State measures, 329
human rights conventions are not based on reciprocity or contractual terms
and, therefore, the concept of public order in IIAs may contain a different

objective than in international human rights. 330

3271d. art. 23.3.viii.
328 SYENSSON-M CCARTHY, supranote 290, at 166.

329 Patrick Dumberry & Gabrielle Duman Aubin, How to Incorporate Human Rights
Obligations in Bilateral Investment TreatiedRVESTMENT TREATY NEWS (Mar. 22,
2013), https://www.iisd.org/itn/2013/03/22/how -to-incorporate -human-rights -
obligations-in-bilateral -investment-treaties/. See alsb UKE E. PETERSON& KEVIN
R.GRAY, IISD, INTERNATIONAL HUMAN RIGHTS IN BILATERAL INVESTMENT
TREATIES AND IN INVESTMENT TREATY ARBITRATION (2005),
https://lwww.iisd.org/pdf/2003/investment_int_human_rights_bits.pdf

330DIANE A. DESIERTO, NECESSITY AND NATIONAL EMERGENCY CLAUSES:
SOVEREIGNTY IN MODERN TREATY INTERPRETATION, 27273 (Martinus Nijhoff
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[l The Customary International Law Source of the Public Order
Concept
Another area of the public order concept that should be explored is
whether it can be pinned to customary international law. This is actually a
complicated, multi-layered question because the ILC Articles on State
Responsibility (as a codification of customary international law) do not
explicitly include the public order concept. 33t The early Argentine ICSID
tribunals of CMS, Enron, and Semprawere given the interpretative task of the
public order carve -out in Article Xl of the U.S. -Argentina BIT , but seemed to
have inferred f r om t he oOnecessary to maitmtain pu
conclude that the public order carve-out should be interpreted under the
necessity doctrine of customary international law. 332 A strong reason for this
connection between the BIT public order carve-out and the customary
international law necessity defense may havecomefromt he | CSI D tr i buna
acceptance of t hsedefengeshatdhe cegulatbry dstishedlde 6

be excluded under customary international law and/or the BIT. In fact, this

2012).

331 See, e.g.Jorge E. Vifiuales State of Necessity and Peremptory Norms in International
Investment Law14LAw & Bus. REv. AMS. 79. 7980 (2008). Cf. Robert D. Sloane,

On the Use and Abuse of Necessity in the Law of State Responsitii@am. J.INTA L.
447, 45253, 498 (2012) (arguing that ILC art. 25 should not be seen as the

equivalent to the necessity doctrine under customary international law).

332 Further discussed in ch. 4 of this Dissertation.
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is how Argentina formed its defense argument in CMS,333 Enron,334 Semprgs3s
LG&E,336and Continental Casualty3” However, was it legally convinci ng to
treat the customary defense on necessity asproviding the elements to the
treaty-based public order carve -out? This is addressed in greater detail in
Chapter 4, but a discussion of the necessity defense under customary
international law and its hist orical flow may provide some insight on
whether the rigidity of the necessity defense ought to be maintained as an
increasing number of lIAs contain exceptions like the public order carve -out.
The early doctrine of necessitywasc onnect ed t o a -St ateds
preservation meaning that a State threatened with self-preservation had the
right to take any steps necessary to maintain its existence even if such an act
would result in a breach of international law. Hugo Grotius, considered to
be the O0Father o redegmiaze dntaHatLawar t i me
compel any one power to take control of neutral territory, an act that would
be justified under the right of necessity. 33 However, Grotius also
emphasized that invoking the right of necessity had to be based on a real

belief that the other power would do the same. 332 The occupying power was

333 CMS v. Argentina, supranote 179, para. 99.

334 Enron v. Argentina, supranote 179, para. 93.

335 Sempra v. Argentina, supranote 179, para. 98.

336 | G&E v. Argentina, supranote 179, para. 202.

337 Continental Casualty v. Argentina, supranote 179, para. 88.

338 HuGo GROTIUS, ON THE LAW OF WAR AND PEACE 80 (A.C. Campbell 2001)
(1901).

339|d.
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to take the least amount of land as possible to avoid burdening the real
owner from enjoying and using the soil. 340 Perhaps most importantly,
Grotius wrote that the occupying power act with the intention that the
neutral soil will be restored to its lawful owners once the state of necessity
stops34t Thi s | ast point is reiterated when Gr
t he pl ea o hothmgshaoet sf extramg éxigency can give one power
a right over what belongs to another no w
oOono emergency <can justify any one in taki
wh at the owner stands i3 Fudhgrurad r en,e ede vodn h
where the emergency can be plainly proved
applying the property of [the neutral sovereign], beyond the immediate
demands of th& mer gency 6 buseara cossemptionoé[theneutral
territory has been] absolutely unlawful. 343 Consequently, when the period
of necessity ends, the occupied territory must be returned to its sovereign344
with payment of full value for the difference in condition. 345

With Grotiusds work serving as one of
to the law of necessity, Burleigh Cushing Rodick who authored a widely
cited treatise on necessity in international law extracted the following

stipulations common to the concept of necessity:

340 |d.

341 |d.

342]d. at 336.

3431d.

3441d. at 80.

345]d. at 336.
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1. There must be an absence ofmens rean the part of one
who exercises the alleged right.
2. There must be a real and vital danger, either to life, or to
property.
3. The danger must be imminent in point of time.
4. In seizing the property of neutrals the amount seized
should be no greater than is necessary for the particular
object in view.
5. Consideration must be given to the e
6. The person who has exercised the right is bound
whenever possible to make restitution or given an
equivalent to the owner. 346
With Rodick and early international law scholars of the ninet eenth century
unequivocally assuming that a Statef6s fun:
of self-preservation and existence, acts based on necessity also became a right
that States could resort to when defending themselves347 This, of course,
begs the question of whose right of self-preservation to uphold when a
dispute between States occur34¢ Modern international law addresses this
conflict, to some extent, by employing t

interestso to refashi dfprederhadionisnodadight, i on al i C

346 BURLEIGH CUSHING RoODICK, THE DOCTRINE OF NECESSITY ININTERNATIONAL LAW
6 (Columbia Univ. Press 1928).

347 SeeRoman Boed, State of Necessity as a Justifioa for Internationally Wrongful
Conduct 3YALE HUM. RTS. & DEv. L.J. 1, 6 (2000) (citing Amos S. Hershey and
Charles G. Fenwick who emphasize the right of self-preservation as the
fundamental right of States); Sloane, supranote 331, at 455.

3481d.

115



but one of several essential interests that a State may protect even in the face
of a breach of an international commitment. 349

In the 1970s, ILC Special Rapporteur Roberto Ago examined the
international law concept of necessity by surveying the practice of
international adjudicative bodies and his seminal work, which laid the
groundwork for draft Article 33 to later become Article 25 of the ILC on State
Responsibility, not only rejected the theory of fundamental rights of Sta tes

but also believed that the idea of a right of self-preservation distorted

contemporary international legal reality. 3% Mor eover, i n decl

ar i

ng

idea of a subjective right of necessityeé

rejected necessityasaStae6s right and instead
necessity ought to be understood as an excuse$! In other words, when
necessity is exercised as a right, the State declaring such a right would be
granted a legal claim against the other State.352 But when necessity is

invoked as an excuse, the acting State implicitly acknowledges the

349]d. at 6-7.

350|LC, ADDENDUM O EIGHTH REPORT ON STATE RESPONSIBILITY BY MR. ROBERTO
A GO, SPECIAL RAPPORTEUR O THE INTERNATIONALLY WRONGFUL ACT OF THE
STATE, SOURCE OF INTERNATIONAL RESPONSIBILITY (PT. 1), para. 7, at 16, U.N. Doc.
A/CN.4/318/Add.5 -7 (1980)[hereinafter AGo REPORT], available at
http://legal.un.org/ilc/documentation/english/a_cn4_318_add5_7.pdf.

351|d. para. 9, at 18. Cf. Not all scholars agree with the excuse concept. JAN
KITTRICH, THE RIGHT OF INDIVIDUAL SELF-DEFENSE IN PUBLIC INTERNATIONAL

LAw 46(2008)(0 Af t er the adoption of the Draft
the international community disapproved

essential interegsic]. According to some nations its meaning was too vague asto

invite potenti al abuse and to cause mor e

352 A GO REPORT, supranote 350, para. 9, at 18.
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legitimacy of whatever is being denied to the other side. 383

Support for the position that necessity is not a fundamental State
right is available in early internatio nal law cases. InThe Neptunethe owners
of an American vessel company complained before an arbitral commission
established under the Jay Treaty that Britain, then at war with France, had
seized its vessel stocked with foodstuffs en routeto France and that a British
court compelled the cargo goods to be sold to the British government at a
lesser value than the vessel company would have received had the vessel
arrived at its proper destination. 354 However, Britain claimed that it paid
what was due, that is, the invoice price and a 10 percent profit, and did not
owe any additional difference based on what the American vessel company
would have received had it reached the French port. Although Britain
argued that it seized a third -party vessel due to a food shortage in Britain, a
few of the arbitral commissioners concluded that Britain was not entitled to
rely on necessity to justify its act. American commissioner Mr. Pinkney was
of the following opinion:

| shall not deny that extreme necessitynay justify such a

measure [the seizure of food supplies owned by a neutral

party]. Itis only important to ascertain whether that extreme

necessityexisted on this occasion and upon what terms the

right it communicated might be carried into exercise.

353|d. See alsBoed, supranote 347, at 7, n. 24.

354 The Neptunereprinted inJ.B.M OORE, 4 INTERNATIONAL ADJUDICATIONS :

M ODERN SERIES372 (John Bassett Moore ed., 1931) (judgment made in 1797)
[hereinafter, M OORE, INTERNATIONAL ADJUDICATIONS]. For more accounts of this
case, seéA GO REPORT, supranote 350, para. 48, at 34.
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We are told by Grotius that the necessity must not be
imaginary, that it must be real and pressing, and that even
then it does not give a right of appropriating the goods of
others until all other means of relief consistent with the
necessity have been triedand found inadequate. 355
Mr. Gore, another American commissioner, similarly held that the facts did
not warrant a |l egitimate reliance on nece:
[T]he necessity must be really extreme to give any right to
anot her 8 s nd,thatdshould beerequisite that there
should not be the like necessity in the owner; third, when
absolute necessity urges us to take, we should then take no
more than it requires. 356
Likewise, American Commissioner Mr. Trumbull questioned whether
Britain was wunder a oOpressingd6 need at the ti
act would be justified by necessity, but found that:
The necessity which can be admitted to supersede all laws
and to dissolve the distinctions of property and right must be
absolute and irresistible, and we cannot, until all other means
of self-preservation shall have been exhausted, justify by the
plea of necessity the seizure and application to our own use

of that which belongs to others.357

355 A GO REPORT, supranote 350, para. 48, at 34 (quotingl OORE, INTERNATIONAL
ADJUDICATIONS, supranote 357, at 39899).

356 Quote reprinted inJ.B.MOORE, 4 HISTORY AND DIGEST OF THEINTERNATIONAL
ARBITRATIONS TO WHICH THE UNITED STATES HAS BEEN A PARTY 3843-3885(U.S.
Govdt Printing Office, 1898).

357 Quote reprinted inBIN CHENG , GENERAL PRINCIPLES OF LAW AS APPLIED BY
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At the time The Neptunavas decided, necessly was an unquestioned

right linked to the preservation of

Cheng identified in his widely regarded 1953 publication several elements
from The Neptunecase coherently considered in modern international
arbitration prac tice:
1. When the existence of a State is in peril, the necessity of
self-preservation may be a good defence for certain acts
which would otherwise be unlawful.
2. Thi s necessity O6supersedes al
di stinctions of pr opeifies yhe and
6seizure and application to ou
bel ongs to others. 0
3. This necessity must be 6absol ut
of the State is in peril.
4. This necessity must be 6irresi
means of selfpreservation have been exhausted and
proved to be of no avail.
5. This necessity must be actual and not merely
apprehended.
6. Whether or not the above conditions are fulfilled in a
given case, is a property subject of judicial inquiry. If they

are not, the act will be regarded as unlawful and damages

INTERNATIONAL COURTS AND TRIBUNALS 70 (Cambridge Univ. Press 2006) (1953).
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will be assessed in accordance with principles governing

reparation for unlawful acts. 358
The modern trend has been to widen the scope of necessity to include
essenti al interests other thasobsprvedser vati
by Ago in the Torrey Canyorincident.35° The Torrey Canyonoperating under
the Liberian flag, was an American-owned supertanker carrying 117,000 tons
of crude oil. When the tanker was aground off the coast of Cornwall but
outside British terri torial waters, the oil began to leak (going down in history
as one of the massive oil spill accidents) and, in a short period of time, began
to threaten the wildlife and population off the southwestern coast of
England.360 To be fair, no one possessed the xpertise to deal with this first -
of-a-kind crisis. 361 With 30,000 tons of oil already contaminating the sea,

followed up with impending fear that the remaining cargo would also makes

3%8]d. at 71.

359 AGO REPORT,supran ot e 350, para. 35, at 28 (0A case w
times and which may be regarded as typical from the standpoint of fulfilment of

the conditions we consider essenti al in order

necessityo6 to be&orreycCangodnii ne d Bud ¢f Sloadedsupda

note 331, at 455 (disagreeing with SpeciaRa ppor t eur Robert o Agods em
view that 0t hepreseovatioreapdstte aof hecessiy afe in no way

identical, nor are they indissolubly linked in the sense that one is merely the basis

and justification of the otherod).

0SeAlbert E. Utton,Pr ot ecti ve Measur es,9BrCd.Revhe oO0Torrey
613 (1968) (providing an overview of the Torrey Canyorincident); AGO REPORT,

supranote 350, para. 35, at 28 (describing th& orrey Canyorcase to analyze the

concept of 0st &atrick Barkham, ©itSpiissLegagy 6f the Torrey

Canyon,GUARDIAN (June 24, 2010),

http://www.theguardian.com/environment/2010/jun/24/torrey -canyon-oil -

spill -deepwater-bp (stating the aftermaths of the Torrey Canyorincident on the

present environment).

361 SeeA GO REPORT, supranote 350, para. 35, at 28.
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its way into the sea, the British Government employed a salvage firm to

refloat the tanker.362 However, the salvage attemptwas a disastrous failure

that led to the breaking of the tanker and spilling the oil into the waters. 363

Not left with much choice, the British Government burned the oil by

bombing the Torrey Canyonand no one, including the shipowner or the
Governments of the parties concerned, pr ot
crisis.364 Although the shipowner had implicitly abandoned the Torrey

Canyon the British Government planned to proceed with the bombing at all

costs 0 regardless of the wishes of the shipowner & without providing any

legal justification for its act.3® Ago r emar ked that oOeven if
had not abandoned the wreck, and even if he had tried to oppose its

destruction, the action taken by the British Government outside the areas

subject to its jurisdiction would have had to be recognized as internationally

| awf ul , since the conditions for a O6state
exemplified by the fact t haonlyBfteitheai nds de
exhaustion of all other methods.366 This observation was again affirmed by

the ILC drafters of Draft Article 33 ( Commentary) and also recognized a

departure from the traditional concept that necessity was inextricably linked

to the self-preservation and existence of a State6?

362 (.

3631,

364 |d.

365|d.

366 |d.

367|LC, Draft Articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, art. 33, at 94 (2008) [hereinafter State Responsibility Draft with
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The shift of the modern understanding of necessity towards the
essential interest concept of necessity rather than the notion of sel
preservation was affirmed in an international dispute between Hungary and
Czechoslovakia (later Slovakia) in 1997 by the International Court of
Justice368 Czechoslovakia brought a claim against Hungary in the Gabcikove
Nagymaros Casawelve years after both countries had signed a treaty
agreeing to construct dams that would produce electricity, improve
watercourse, and protect against flooding along the Danube River which
bordered both nations.36® Hungary sought to temporarily abandon parts of
the project due to financial hardship and environmental concerns which
were intensified by negative public attention. 37© When the two countries
failed to reach a new agreement addressing these growing concerns,
Czechoslovakia retaliated by engaging in a river diversion that extracted
most of the water from the riverbed and dropped the overall wat er level.

This tumultuous event would have escalated into a violent international

Commentaries], available ahttp://un
treaty.un.org/ilc/texts/instruments/english/comme ntaries/9_6_2001.pdf. See
alsoBoed, supranote 347, at 11.

%8Ga b I' 2 Nagymaros Project (Hungary v. Slovakia), 1997 1.C.J. 7, 3646, paras.
4958 (Sep. 25) [ he-NagymaraesfPtoject]. SeeAdroh Sckveakiach,
Diverting t he kbvaNagymaros Disphte andlatdrdaional Freshwater
Law, 14BERKELEY J.INT'L L. 290 (1996) (providing background information to the
Ga b I 2 WNagymaros dispute). See generallieiko Fiirst, The HungarianSlovakian
Confl i ct ov eNagymdios DaGaAln Arfalisis IWST. FOR PEACE RES. &
SECURITY PoL&,
http://www.columbia.edu/cu/ece/research/intermarium/vol6no2/furst3.pdf

(explaining the conflict between Hungary and Czechoslovakia).

%9Ga b I 2 Nagymaros Project, supranote 368, paras. 1520.
3701d. paras. 2240 (describing the Hungarian claim of state of ecological necessity

in justification of abandoning the project); Furst, supranote 368, at 2.
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conflict had the European Community not intervened. 3 Hungar y d s
argument was that its breach of treaty was justifiable due to ecological
necessity372

This case is signficant because even though the ICJ found that
Hungary had not satisfied the conditions to establish necessity, the Court
accepted the underlying premise that a breaching State may take acts to
respond to a threat of environmental catastrophe and that it m ay be excused
if necessity can be validly established.373 Additionally, by accepting the
existence of a state of necessity defense in customary international lans74the
ICJ contributed to establishing a linkage between the concept of necessity
and the Draft Article 33 (the equivalent to Article 25) of the ILC to permit a
state of necessity as a ground for precluding wrongdoing by a State in breach
of its international obligations:

The [ICJ] considers, first of all, that the state of necessity is a

ground recognized by customary international law for

precluding the wrongfulness of an act not in conformity with

an international obligation. It observes moreover that such

ground for precluding wrongfulness can only be accepted on

an exceptional basis. The Interrational Law Commission was

of the same opinion when it explained that it had opted for a

S71F{rst, supranote 368, at 23.

s2Ga b I' 2 Nagymaros Project, supranote 368, para. 40.

373]d. para. 57; Boed,supranote 347, at 12.

374 SeeMichael Waibel, Two Worlds of Necessity in ICSID Arbitration: CMS and LG&E

20LEIDEN J.INTG L. 637 (2007) (ONecessity as a
responsibility has long -standing roots in customary internatio n a | law. 6) .
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negative form of words3in Article 33 o

Thus, the modern day concept of necessity is no longer narrowly
limited to the preservation and existence of a Stae, but opens up the
possibility that a State may be excused from international breach when an
essential state interests is in grave and imminent peril. The application of
the customary international law defense of necessity as reflected in ILC
Article 25 in the Argentine ICSID cases isfurther discussed in Chapter 4 of
this Dissertation.
V. Concluding Remarks

Chapter 2 aimed to highlight the polysemic nature of the term
Opubl i ¢ amrlaideautd the multiple meanings of public order.
Understanding the treatment of the public order concept at the national and
international level is an important step that helps us to gain insight on how
the public order concept emerged in international investment law. First and

foremost, the legal traditions of a country and its formation of the concept of

public order will dictate how t-®agonterm 0p
countries with common | aw backgrounds bet
policyé rather than oOopublic orHKamame, 6 whil e

l'taly, and Spain pr efoedrepublide (Fpruen dtc ex drea s :

3%5Ga b I' 2 Nagymaros Project, supranote 368, para. 51.Seavlassimiliano

Montini, The Necessity Principle as an Instrument to Balance Trade and the Protection of

the Environmentin ENVIRONMENT , HUMAN RIGHTS & INTERNATIONAL TRADE 135,

139 (Francesco Francioni ed., 2001) (0The most
concept of necessity as a general principle of international law has crystallized in

contemporary international law is the instrument of the state of necessitas defined

by the I nternational Law Commi ssion [].06).

376 See generallylurphy, supranote 172 (discussing the origins of public policy and
ordre publig; Habicht, supranote 172 (reflecting the concern of early legal scholars
that o[ o] ne of tlhuesohmrigate interoatidnal lawiethes i a
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The use of one term over another may affect the scope and standard of
review when the public order carve -out is invoked. Under public
international law, which regulates relations between States and nonState
actors including international organizations, multinational corporations,
and individuals, 377a coherent and consolidated meaning of public order also
does not exist amongst multilateral agreements and they typically d o not
provide an explicit definition or an enumerated list of what kinds of acts
would be for the maintenance of public order. The scope of public order may
be broad so as to include public health, but an overly broad interpretation of
public order that c ategorically includes measures relating to the economy or

protection of culture may be problematic. 378 In both older and recent

i nvest ment treaty practice, t he term 0
exception of public orderé and also briefly
describe the term Opubl ic poddrepybldd )ssuch as op
Kessedjian,supranote 241, at 26 (admittingthatd [ t ] o t hi s date it i s u

whether there is a difference in content or method between the concepts in French

|l aw and in English law or common | awod) .

37TM ARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAw 4 (Oxford Univ. Press
2013).

378OECD, INTERNATIONAL INVESTMENT PERSPECTIVES FREEDOM OF INVESTMENT
IN A CHANGING WORLD 110 (2007) [hereinafter OECD,ESSENTIAL SECURITY
INTERESTY, available at
https://www.oecd.org/investment/internationalinvestmentagreements/4024
3411 .pdf.
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conjunction with t h&otpatbms corpnobolailddd ilteya,l 6t h,
or oOde®¥andybvhe phrases oOoreason of public ¢
sound devel opment o%omatthenaraierctommanyde of
national security and public order, protection of the environment, morality

and public health. 6383 As a next step, Chapter 3 specifically considers the

Statesd treat ment o-butinllA@ragice bylexaminigr der car

its textual transformations to reveal a drafting practice that seems to prefer

S¥EQ, IsraetGer many BI T, Protocol, para. 2, June 24,
be taken for reasons of public security and order, public healtfemphasis supplied]

or morality shald/l not be deemed 6treatment | es
Ar t i c)JNew Zalahd-Chi na BI T, art. 11, Nov. 22, 1988

Agreement shall not in any way limit the right of either Contracting Party to apply
prohibitions or restrictionsé directed to the
interests, or to the protection of public healtfemphasis supplied] or the prevention
of disease and pests in animals or plants. o6).

380E.g, OECD Code of Liberalization of Capital Movements, art. 3 (recommending

that a Member is not pr eventoaesitlerdnecessary t aki ng ac
for: i) the maintenance of public order or the protection of public health, morals

[ emphasis supplied] sapradosaf27$Y£6ann&ATEB (0.

to protect publicmoralor t o maintain publ iaartoXM{agr 6 wi t h f
stating that o[t]he public order exception may
and sufficiently serious threat is posed to one of the fundamental interests of

soci etyéagrt .l CICPR3)-mdntioided eghtashall moebe subject to any

restrictions except those which are provided by law, are necessary to protect

national security, public order ( ordre publi¢, public health or morals[emphasis

supplied] or the rights and freedoms of others, and are consistent with the other

rightsrecogni zed in the present Covenant. 6) .

381 Constitution and Convention of the International Telecommunication Union,

art. 34(2), Dec. 22, 1992, 1825 U.N.T.S. 330 (
security of the State or contrary to its laws, to public order or to decencyemphasis

supplied] o).

382 China-Japan BIT, protocol, para. 3, Aug. 27, 1988. In accordance with Chinese

BIT practice, the China-J apan BI T i mposes a strict nexus re
really necessarfemphasis supplied] forthereasonof publ i ¢ ldoSeda@soé 6) .

TITI, supranote 79, at 192.

383 Hungary -Russia BIT, art. 2, Mar. 6, 1995.
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greater specificity than the version of the public order carve -out seen in the
U.S-Argentina BIT. Although language that adds precision to an important
carve-out that affects the ability of host States to regulate generally appears

to be the right direction, it must be approached with a degree of caution.
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Chapter 3: Statesd6 Treat ment

Carve-out in lIAs

l. Textual Transformation of the Public Order Carve -outin lIAs
A. Prior to the 1980s: Public Order Provisions in FCNs
Long before the BIT program took place in the United States, public
order provisions were prevalent even in the Friendship, Commerce and
Navigation (FCN) treaties. In a much earlier example not commonly seen in
modern | | As, the term opublic order o6 was
as seen in the U.SAustria FCN Treaty (1928) which states that:
The nationals of each of the High Contracting Parties in the
exercise of the right of freedom of worship, within the
territories of the other, as herein above provided, may,
without annoyance or molestation of any ki nd by reason of
their religious belief or otherwise, conduct services either
within their own houses or within any appropriate buildings
which they may be at liberty to erect and maintain in
convenient situations, provided their teachings and practices
are not inconsistent with public order  or public morals and
provided further they conform to all laws and regulations
duly established in these territories; and they may also be
permitted to bury their dead according to their religious
customs in suitable and convenient places established and
maintained for the purpose, subject to the established

mortuary and sanitary laws and regulations of the place of
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burial. 384
The practice of coupling public order with religion is seen again in the U.S--
Ethiopia FCN Treaty (1951), which provides that:
3. Nationals of either High Contracting Party within the
territories of the other High Contracting Party shall enjoy
freedom of conscience and worship provided their religious
practices are not contrary to public order , safety or morals:
shall have the right to communicate with other persons inside
and outside such territories; and shall be accorded most
favored-nation treatment with respect to engaging in
religious, philanthropic, educational an d scientific activities.
They shall also be permitted to engage in the practice of
professions for which they have qualified. 385
The U.S:ltaly FCN Treaty (1948) uses the public order carve-out in two
different ways. It is first used to restrain the movement of aliens by
providing in Article | that:
1. The nationals of either High Contracting Party shall be
permitted to enter the territories of the other High
Contracting Party, and shall be permitted freely to reside and
travel therein.
[ é]

4. The provisions of paragraph 1 of this Article shall not be

384J.S-Austria Friendship, Commerce and Consular Rights Treaty, art. 5, June 19,
1928 [emphasis supplied in text].

385U.S-Ethiopia Amity and Economic Relations Agreement, art. VI(3), Sep. 7, 1951
[hereinafter U.S.-Ethiopia FCN Treaty] [emphasis supplied in text].
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construed to preclude the exercise by either High Contracting

Party of reasonable surveillance over the movement and

sojourn of aliens within its territories or the enforcement of

measures for the exclusion orexpulsion of aliens for reasons

of public order , morals, health or safety.386
The second use of the public order carveout in the U.S.-Italy FCN Treaty is
in regards to religion and also affects the right of individuals to assemble.
Article XI provides, in pertinent part, that:

1. The nationals of either High Contracting Party shall, within

the territories of the other High Contracting Party, be

permitted to exercise liberty of conscience and freedom of

worship, and they may, whether individually, collecti vely or

in religious corporations or associations, and without

annoyance or molestation of any kind by reason of their

religious belief, conduct services, either within their own

houses or within any other appropriate buildings, provided

that their teachings or practices arenot contrary to public

morals or public order .387

After the Second Worl d War, the term 0
included in the U.S. FCN treaties but began to be phrased as a carveout that
could be invoked only out of necessity to protect an essential interest of the
State. For examplethe U.S-Germany FCN Treaty (1954) provides a public

order carve-out in the context of the movement of aliens that is also limited

386 J.S-Italy FCN Treaty, art. |, Feb. 2, 1948 [emphasis supplied in text].
387]d. art. XI [emphasis supplied in text].
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by the term O0necessarydé to state that:
1. Nationals of either Party shall, subject to the laws relating
to the entry and sojourn of aliens, be permitted to enter the
territories of the other Party, to travel therein freely, and to
reside at places of their choice. Nationals of either Party shall
in particular be per mitted to enter the territories of the other
Party and to remain therein: (a) for the purpose of carrying on
trade between the territories of the two Parties and engaging
in related commercial activities; (b) for the purpose of
developing and directing the operations of an enterprise in
which they have invested, or in which they are actively in the
process of investing, a substantial amount of capital.
[ €]
5. The provisions of the present Article shall be subject to the
right of either Party to apply measures that are necessaryto
maintain public order and protect the public health, morals
and safety 388
This similar wording is also used in the U.S.-Denmark FCN Treaty (1951) 389

U.S-Japan FCN Treaty (1953)3% U.S-Netherlands FCN Treaty (1956),391

388 J.S-Germany FCN Treaty, art. Il, Oct. 29, 1954 [emphasis supplied in text].
389.S-Denmark FCN Treaty, art. 11(3), Oct. 1, 1951.
3%0U.S-Japan FCN Treaty, art. 1(3), Apr. 9, 1953.

391U.S-Netherlands FCN Treaty, art. 11(4), Mar. 27, 1956.
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U.S-Korea FCN Treaty (1956)392U.S-Belgium FCN Treaty (1961) 3% and the
U.S-Luxembourg FCN Treaty (1962).3% However, in the final FCN
concluded by the United Stateswit h Thailand, the concept of public order is
not present perhaps overshadowed or even replaced by the security interests
exceptions to better protect U.S. interests3?s The U.S-Thailand FCN Treaty

(1966) provides that a State is not precluded from taking measures

onecessary to ful fildl the obligations

restoration of international peace and security, or necessary to protect its
essmt i al securty interests. 6
B. Prior to the 2000s: Public Order Provisions in BITs

In 1962, the OECD presented the Draft Convention on the Protection
of Foreign Property, which received OECD approval in 1967.2%7 The OECD

Draft Convention does not use thet er m oOopubl i c order

specify what kinds of 0derogationsod

provides that:
A Party may take measures in derogation of this Convention only if:

(i) involved in war, hostilities or other grave public

392.S.-Korea FCN Treaty, art. 11(3), Nov. 28, 1956.

393.S-Belgium FCN Treaty, art. lI(5), Feb. 21, 1961.

394U.S-Luxembourg FCN Treaty, art. 11(5), Feb. 23, 1962.

395 Seevandevelde, Rebalancingsupranote 188, at 452.

396 U.S-Thailand FCN Treaty, art. Xll(e), May 29, 1966.

397 OECD, Draft Convention on the Protection of Foreign Property (Oct. 12, 1967)
[hereinafter OECD Draft Convention],

https://lwww.oecd.org/investment/internationalinvestmentagreements/39286571
.pdf.
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emergency of a nation-wide character due to
force majeure or provoked by unforeseen
circumstances or threatening its essential
security interests; or
(i) [ el
Any such measures shall be provisional in character and shall
be limited in extent and duration to those strictly re quired by
the exigencies of the situation 398
The Commentary stresses that derogations may be permitted when the
public emergency satisfies the following conditions. The public emergency
must be grave to the point of it causing nation -wide repercussions and must
be due to force majeureor be provoked by unforeseen circumstances or
threaten the essential security interest of the State. The Cormmentary
explicitly states that civil wars, riots, any other kinds of civil disturbances
may be a result of force majare (including, but not limited to, storm damage,
earthquakes, and volcanic eruptions) or unforeseen circumstances within the
meaning of the first paragraph in Article 6. 39 The OECD Draft Convention
was not formally adopted, but has influenced subsequent BITs.400
Despite the evolving public order language towards a narrower
scope, during the time that the 1983 U.S. Model BIT was being drafted, the
inclusion of the publicordercarve-out presented a OoOphil osoph

for the United States because while it sought to secure high investor

398|d. art. 6.
399 OECD, notes and comments to art.6, para. 2(b).

400 RUDOLF DOLZER & M ARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 2
(Martinus Nijhoff 1995).
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protections for its nationals, the NPM provision was not necessarily included
to preserve regulatory public interest. The United States ironically sought to
justify economic sanctions (such as freez
States) against the contracting States through the NPM provision so that its
obligations under a particular BIT would not be breached. 401 Yet, the United
States was simultaneously concerned that developing States would use the
NPM provision against the United States. 9nce no solution could be
provided to resolve this dilemma, the United States avoided expanding or
narrowing the scope of the NPM provision durin g BIT negotiations.402 In a
sense, the public order carveout was not developed because developed
countries had no demand for it since strengthening the public order carve -
out meant that investor protection would be decreased while weakening the
public order carve-out would reduce the flexibility of the developed,
contracting State.

In the first U.S. BIT concluded between the United States and Panama
in 1982, the public order carve-out is provided in isolation, not connected to
any other substantive provision of the BIT, in the following manner:

1. This treaty shall not preclude the application by either

Party of any and all measures necessary for the maintenance

of public order , the fulfillment of its obligations with respect

to the maintenance or restoration of international peace and

security, or the production of its own essential security

401\/ ANDEVELDE , supranote 3, at 200 (stating that the United States was
increasingly using sanctions like the freezing of assets in the U.S. to implement its
foreign policy objectives).

402 |d.
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interests.403
Panama insisted on a clarification of the public order carve-out to which the
United States rather unsatisfactorily replied that acts taken for the
maintenance of public order are limited to domestic measures and that it
does not authorize oOeither Party to take :

ot h &4 The U.S. practice of not elaborating on the meaning of the term

o

public order 6 h atlsougk later decumergsnoecasiomally a |
reveal the term to mean that the Omaintena
measures taken pursuant to a Partyds poli
and s a® eAt handfdl of U.S. BITs including those with Morocco

(1985),406 Congo (1990),407 Argentina (1991), 408 Ecuador (1993),409 Haiti

403.S-Panama BIT, art. X, para. 1, Oct. 27, 1982 [emphasis supplied in text].

404|_etter from George P. Shultz, U.S. Secretary of State, to Ronald Reagan, U.S.

President (Feb. 20, 1986)available at

http://www.state.gov/documents/organization/43582.pdf [hereinafter Letter

from Shultz regardingU.S.-Panama BI T] (noting that o[ b]ecau:
sensitivities in Panama, the Panamanians insisted on a separate exchange of notes

(information copy attach ed) clarifying the standard provision in the BIT which

exempts measures taken for public ordero6); Let
Ambassador to Panama, to Jorge Aradia Arias, Panama Foreign Relations Minister

(July 12, 1985)available at

http://www.st  ate.gov/documents/organization/43582.pdf.

405 | etter from Warren Christopher, U.S. Secretary of State, to William J. Clinton,
U.S. President (Sep. 7, 1994 gvailable ahttp://2001 -
2009.state.gov/documents/organization/43560.pdf (regarding the NPM provision
in the U.S.-Estonia BIT, art. IX, Apr. 19, 1994).

406 U.S-Morocco BIT, art. 1X.1, July 22, 1985.

407U.S-Congo BIT, art. X, Feb. 12, 1990.

408 J.S-Argentina BIT, art. XI, Nov. 14, 1991.

409U.S-Ecuador BIT, art. IX, Aug. 27, 1993.
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(1983)410 Kyrgyzstan (1993),411 Estonia (1994)412and Latvia (1995)413 each

contain a public order carve-out like the language seen in the U.S:Panama

BIT. The U.S:Poland BIT (1990¥!4also includes a public order carve-out but

under the heading OReservation of Right s
from the U.S. President that states: O0AIl sc
to take any measures that are necessary to protect public orekr or essential
security 45 nlh ¢he dBangladeskhU.S. BIT (1986), Bangladesh

demanded that the Protocol to the treaty explicitly reiterate that the right of

nationals and companies to employ personnel of their choice shall be subject

to the NPM pro vision in Article X, which also includes the public order

carveout due to O0strong Bangladesh insiste
benefits of foreign investment is the development of local employee

s k i P14 Bhe overall effect of such clarifications is unclear, but can be

410U.S-Haiti BIT, art. X, Dec. 13, 1983.

411U.S-Kyrgyzstan BIT, art. X, Jan. 19, 1993.

412J.S-Estonia BIT, art. 1X, Apr. 19, 1994.

413U.S-Latvia BIT, art. IX, Jan. 13, 1995.

414,S-Poland BIT, art. XII, Mar. 21, 1990.

415 _etter from Lawrence Eagleburger, U.S. Secretary of State,@ George H. W.

Bush, U.S. President (June 8, 1990available at

http://www.state.gov/documents/organization/210528.pdf.

416 Bangladesh-U.S. BIT, protocol, para. 3, Mar. 12, 1986 provides the following:
3. The provisions of Ar ofinatibnels | | € concerni
and companies to employ personnel of their choice, shall be subject
to the provision of Article X [O0Measures
Treatyo]. Furthermore, as for any | aws <co
of foreign nationals which require the employ ment of a Party's own

nationals in certain positions or the employment of a certain
percentage of its own nationals in positions in connection with
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perceived as one way that a party strives to hedge itself to be able to take
measures andin case of an investorState arbitration.

However, the public order clause was dropped from the 1994 U.S.
Model BIT. It would be inappropriate to interpret this omission as
forbidding States from acting on behalf of their public interests. Rather, the
omission may have been part of a greater effort to provide reliable investor
protection by ensuring that States recognized their obligations so asto not

defeat the purpose of BITs47 The omission is continued in Article 18 on

OEssenti al Securitydé of the 2004 U.

updated 2012 U.S. Model BIT, provides that:
Nothing in this Treaty shall be construed:

1. to require a Party to furnish or allow access to any
information the disclosure of which it determines to
be contrary to its essential security interests; or

2. to preclude a Party from applying measures that it
considers necessary for the fulfilment of its
obligations with respect to the maintenance or
restoration of international peace or security, or the

protection of its own essential security interests.

investment made in its territory by nationals or companies of the
other Part, each Party agrees to administe such laws flexibly, taking
into account inter alia, the nature of the investment, the
requirements of the positions in question, and the availability of
qualified nationals.

417 ALVAREZ, PUBLIC INTERNATIONAL LAW, supranote 68, at 323.
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C. Current Trends: FTA Investment Chapters with Regulatory Space

Carve-outs
1. Preamble

The preamble of some recent IlAs appeals to a broader range of
public interest concerns that goes beyond investment protection and
promotion even if the exact treaty formulation seen in the above examples is
not used. As statements describing the common goalsof the contracting
parties, preambles do not create substantive obligations but is nevertheless
important because they contribute to the interpretation of the overall
treaty.418 Moreover, by intentionally placing non -economic objectives on the
same platform as investment objectives, language in the preamble that aims
to preserve regulatory space can prevent investment protection guarantees
from being interpreted too broadly so as to play a hand at the public policy
objectives of a host Statetl® For example, the preamble of the TPP tries to
elaborate on the concept of public order in a positive manner by affirming
thatt he party Stotefellswingc o mmi t

Recognize their inherent right to regulate and resolve to

preserve the flexibility of the Parties to set legislative and

regulatory priorities, safeguard public welfare, and protect

legitimate public welfare objectives, such as public health,

418 See). Anthony VanDuzer, Sustainable Development Provisions in International
Trade Treaties: What Lessons for International Investment AgreemémtSRIFTING
PARADIGMS IN INTERNATIONAL INVESTMENT LAw 142, 149 (Steffen Hindelang &
Markus Krajewski eds., 2016).

419 SeeVid Prisland & Ruben Zandvliet, Labor Provisions in International Investment

Agreements: Prospects for Sustainable DevelopnteNtEARBOOK ON INT&
INVESTMENT LAW & PoLicy 20122013 357, 385 (Andrea K. Bjorklund ed., 2014).
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safety, the environment, the conservation of living or non -

living exhaustible natural resources, the integrity and

stability of the financial system and public morals. 420
While the TPP does not wuse the term oOopubl
0Ol egitimate public welfare objectiveso to
public health, safety, the environment, and the conservation of natural
resources. Al though the question of whet
phrase 0l egitimate public welfare objecti
has not been explicity addressed by any of the stakeholders, this
Dissertation assumes that the two styles of expression overlap in their
common goal of preserving the regulatory space of host States#?! The
preamble in the Canada-EU CETA also preserves regulatory space by stating
that the contracti ng @latewithistheirtertitariesn t he r i
and the Partiesd6 flexibility to achieve |
public health, safety, environment, public morals and the promotion and
protection of 2 |Abother adriatiah iexises m she €Chn.ad
Australia FTA where t he preambl e O[u] ph
governments to regulate in order to meet national policy objectives, and to
preserve their flexibil it Notall reseatfy eguar d ¢

concluded IlAs include such language in the preamble as in the EU-Vietnam

420TPP,supranote 11, preamble.

21'The phrase o0l egitimate public welfare objecti
expropriation annex of lIAs. But some recent IIAs use this phrase in the main part

of the investment chapter even outside of the expropriation context to preserve the

St at e safbory publig intérests.

422 Canada-EU CETA, supranote 18, preamble.

423 China-Australia FTA, supranote 34, preamble.
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FTA.
2. Scope of Application

The heading 0Scope of fregyemly inltAg,but ondé i s r
warrants discussion here because of the 2007 Colombia Model BIT which
provides that the acgnsteiedseastoprévenhadPhrty not be
from adopting or maintaining measures intended to preserve public
o r d €2 Thé Colombia Model BIT is interesting because, according to the
OExplanation of Some thasisapperdeddofthemmédel Bl T Mo d
BIT, i t contains t he explanati on t hat o[ a]
Constitution[,] the State shall have the possibility of guarantying public
order6 as established under the jurisprud
regarding the Colombian concept of public or der.425 This treaty language
linking the IIA to domestic legislation is somewhat reflected in the U.S. -
Colombia FTA (2006). The Schedule of Colombia in Annex Il provides that
nati onal treatment may not apply because
adopt any measure for reasons of public order pursuant to Article 100 of the
Constitucién Poltica de Colombig# Article 100 of the Colombia Constitution,
which permits the government to derogate from its international treaty

obligation on public reason ground, 427 states in pertinent part that:

424 Colombia Model BIT, art. 1l (2007).

425|d. Explanation of Some Issues of the BIT Model on Article Il, available at
http://www.italaw.com/  documents/inv_model_bit_colombia.pdf.

426 J.S-Colombia FTA, annex Il, Schedule of Colombia, Nov. 22, 2006 [hereinafter
U.S-Colombia FTA Annex II].

427 CHESTERBROWN, COMMENTARIES ON SELECTED MODEL INVESTMENT TREATIES
209 (OUP 2013).
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Aliens in Colombia will enjoy the same civil rights as
Colombian citizens. Nevertheless, for reasons of public order,
the law may impose special conditions or nullify the exercise
of specific civil rights by aliens. 428
Although the term oOpublic orderdé is
law, the Constitutional Court of Colombia described the concept as follows:
Public order refers to conditions necessary for the
harmonious and peaceful development of social relations and
therefore for the effectiveness of correlated rights and duties.
Public order is a requirement for peaceful coexistence, it is the
normal scene of relations between power and freedom. That
is why public order is linked to the required security, peace
and health conditions for the development of life within a
community and for its members to assert themselves as free
and responsible beings429
Thus, even without an explicit public order carve -out in the investment
chapter, Colombia has reserved its regulatory power and may do so for
public order reasons if it follows the rules of procedures required in the

Colombian Constitution. 430 However, as indicated in the U.S.-Colombia

428 CONST. CoL. art. 100; Colombia Model BIT, supranote 424, Explanation of Some
Issues of the BIT Model on Atrticle II.

429 BROWN, supranote 427, at 209 (translating Corte Constitucional de la Republica
de Colombia, Oct. 2, 2002 (G802/02-119) (Col.)).

430U.S-Colombia FTA Annex Il, supranote 426. See als€olombia Model BIT,
supranote 424, art. ll, para. 3 stating the following:

Nothing contained in this Agreement shall bind either Contracting
Party to protect investments made with capital or assets derived
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FTA, Colombia has to fulfill certain conditions before the public order
exception may be triggered. In addition to providing a written notice in a
prompt manner, the public order measure must first be consistent with the
following constitutional requirements. 431 Article 213 of the Colombian
Constitution permits the Colombian President to dec lare a state of internal
disturbance when public order is imminently threatened and cannot be
stabilized using ordinary police power. 432 Moreover, laws that contribute to
the state of disturbance may be suspended although they must be given
effect as soon & public order is restored.433 Article 214 of the Colombian
Constitution provides that international standards shall apply to the
preservation of human rights and fundamental freedoms and that they may
not be waived under the pretense of restoring public or der.434 Article 215
presupposes the events not fathomed in Articles 212 and 213 to include
situations in which a grave public calamity calling for a state of emergency
may have to be declared due to a disruption of the economic, social, or

ecological order of the State435 Also, in order to adopt any measure for

from illeg al activities, and it shall not be construed so as to prevent
a Contracting Party from adopting or maintaining measures
intended to preserve public order, the fulfillment of its duties for
the keeping or restoration of international peace and security; or the
protection of its own essential security interests.

431 BROWN, supranote 427, at 209.

432CONST. CoL. art. 213.

433 |d

4341d. art. 214.

4351d. art. 215.
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reasons of public order, Colombia must prove that the measure must be
adopted or maintained only where a genuine and sufficiently serious threat
is posed to one of the fundamental interests of society, is not applied in an
arbitrary or unjustifiable manner, does not constitute a disguised restriction
on investment, and is necessary and proportional to the objective it seeks to
achieve 436
3. National Treatment and Most Favored Nation Treatment

Althou gh European Model BITs are usually known for their
simplicity with a focus on providing substantive investment protections,
some European Model BITs use the public order carve-out in the context of
their national and MFN treatment provisions. 437 The 2008 Geman Model
BI'T states that: oOMeasures that have to be
and order shall not be deemed treatment less favorable within the meaning
of t hi s43%Amet2008 Unded Kingdom Model BIT similarly provides
an exception to the national and MFN treatment provisions by providing
that a contracting State may adopt or enforce measures necessary to protect
oOopublic securit4 or public order. o

The EU-Singapore FTA also includes the public order carve-out in its

national treatment p rovision, but is different from the preceding examples

436 U.S-Colombia FTA Annex Il, supranote 426.

437 Se€lITI, supranote 79, at43(statingthat Eur opean Model Bl Ts are ol
instruments, free of elucidationsd)

438 Germany Model BIT, art. 3 (2008).

439 United Kingdom Model BIT, art. 7 (2008).
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because it includes t h 4 Hob thisa pheaseiwil o1 i ke s
be interpreted under investment law depends on the investor -State tribunal,
but for reference purposes, the NAFTA tribunals c oncluded that investments
are in o0like circumstanceso6 when a | egiti
moreover, the UNCITRAL tribunal in  S.D. Myers v. Canadaffirmed the use
of GATT Article XX to interpr4tnderhe phras
the headi ng ONati onal Tr eat me nSingaporeARTA i cl e 9.
provides that:

3. Notwithstanding paragraphs 1 and 2, a Party may adopt

or enforce measures that accord to covered investors and

investments of the other Party less favourable treatment than

that accorded to its own investors and their investments, in

like situations, subjectto the requirement that such measures

are not applied in a manner which would constitute a means

of arbitrary or unjustifiable discrimination against the

covered investors or investments of the other Party in the

territory of a Party, or is a disguised restriction on covered

investments, where the measures are:

(@) necessary to protect public security, public

morals or to maintain public order [footnote

440 EU-Singapore FTA, supranote 265, art. 9.3.3 [awaiting signature].

441SeeS.D. Myers v. Canada, UNCITRAL, Separate Concurring Opinion, para. 129,
(Nov. 13, 2000) (although the tribunal held that the measure banning PCB exports

could not be justified under Article XX of the
60l i ke circumstances® i n edequirethdsamekihdoR i n many cC
anal ysis as is required in ASetasdNDREWDX cases un

MITCHELL ET AL ., NON-DISCRIMINATION AND TH E RULE OF REGULATORY PURPOSE
IN INTERNATIONAL TRADE AND INVESTMENT LAw 81 (Edward Elgar Pub. 2016).
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omi tte#?] [ é]

In the TPP, a public order carve-out is not explicitly expressed in the
nati onal and MFN treat ment provisions, k
language in Article 9.4 on national treatment contains a footnote to elucidate
that: OFor greaterr ecaetrmeanitnt y s wheohded t
circumstancesd [as set forth in Articles
treatment and MFN provisions] depends on the totality of the circumstances,
including whether the relevant treatment distinguishes between invest ors or
i nvestments on the basis of I|48gitimate pu
4, WTO/GATS -inspired General Exceptions

In addition to providing the content of the public order carve -out,
recent lIAs are increasingly using various aspects of the WTO/GATS general
exceptions provisions. The chapeau language of Article XX of the GATT or
Article XIV of the GATS may be imported into lIAs to test how the
challenged domestic was given effect. For reference purposes, the chapeau
of Article XX of the GATT states that:

Subiject to the requirement that such measures are not applied

in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between countries where the

same conditions prevail, or a disguised restriction on

international trade, nothing in this Agreement shall be

construed to prevent the adoption or enforcement by any

442 EU-Singapore FTA, supranote 265, art. 9.3.

443TPP,supranote 11, art. 9.4, n. 14.
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contracting part¥y of measures [ é]

Adding the chapeau language may limit the scope of the public order carve -
out in lIA, but ultimately the question of how it will  be interpreted and how
much of the WTO jurisprudence will be acknowledged by an investment
tribunal remains to be determined. The WTO is, however, well -settled in
stating that the purpose of the chapeau is to prevent abuse of the exceptions
provid ed under Article XX of the GATT. 445 As seen below, the Appellate
Body in U.S. 8 Shrimp described the delicate task involved in interpreting
and applying the chapeau:

The task of interpreting and applying the chapeau is, hence,

essentially the delicate one of locating and marking out a line

of equilibrium between the right of a Member to invoke an

exception under Article XX and the rights of the other

Members under varying substantive provisions (e.g., Article

XI) of the GATT 1994, so that neither of the competing rights

will cancel out the other and thereby distort and nullify or

impair the balance of rights and obligations constructed by

the Members themselves in that Agreement. The location of

the line of equilibrium, as expressed in the chapeau, is not

fixed and unchanging; the line moves as the kind and the

shape of the measures at stake vary and as the facts making

444 GATT, supranote 270, art. XX.

445 Appellate Body Report, United States d Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R  (Apr. 29, 1996); Appellate Body Report,
United States 6 Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R  (Oct. 12, 1998) [hereinafter U.S6 Shrimp Appellate Body
Report].
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up specific cases differ44é
The general exceptions provisions in Article XIV of the GATS also contains
the chapeau but is phrased slightly differently than Article XX of the GATT.
I nstead of wusing the term O0same condition
the term o0like conditionsd and whereas Ar
measur es of doany <contracting party, 6 Art
measureshydo any Member . 0 For closer inspectior
the GATS is provided below:

Subiject to the requirement that such measures are not applied

in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between coun tries where like

conditions prevail, or a disguised restriction on trade in

services, nothing in this Agreement shall be construed to

prevent the adoption or enforcement by any Member of

measur e4s [ é]
The minor differences in the terms used in both versions of the chapeau have
generally been treated the same. InU.S. d Gambling the Appellate Body
affirmed the Panel ds finding that the req
of Article XX of the GATT and Article XIV of the GATS are similar so that
the analysis used in the former would be considered to be relevant for
analyzing the chapeau in Article XIV of the GATS. 448 In investment treaty

practice, the chapeau language may be modified to better fit the IIA context.

446 J.S. 8 Shrimp Appellate Body Report, supranote 445, para. 159.
447 GATS, supranote 271, art. XIV.
448 J.S. d Gambling Appellate Body Report , supranote 281, para. 291.
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The Colombia-Japan BIT (2011) changes some language but closely follows
the model of Article XIV of the GATS which, unlike Article XX of the GATT,
contains a public order carve-out. Article 15 of the Colombia-Japan BIT
provides that:

1. Subjest to the requirement that such measures are not

applied by a Contracting Party in a manner which would

constitute a means of arbitrary or unjustifiable discrimination

against the other Contracting Party, or a disguised restriction

on investments of investors of that other Contracting Party in

the Area of the former Contracting Party, nothing in this

Agreement é shalll be construed to pre

Contracting Party from adopting or enforcing measures,

including those to protect the environment:

[ €]

(b) necessaryto protect public morals or to maintain
public order [ € 4.

A truncated version of GATS Article XIV is provided in the
Macedonia-Morocco BIT (2010) providing only a portion of the language
used in the chapeau:

6. Nothing in this Agreement shall be construed to prevent a

Contracting Party from taking any action that is considered

as necessary for the protection of public security, order or

public health or protection of environment, provided that

such measures are not applied in a manner which would

449 Colombia-Japan BIT, art. 15, Sep. 12, 2011.
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constitute a means of arbitrary or unjustified
discrimination. 450
I n this example, the term Opublicd does n
term o0ordero6 and the commas are placed so
category as public health and environment protection. Whether this
is indicative of the contracting Statesa
the public order carve-out remains to be determined.
On a similar note, the 2016 Azerbaijan Model BIT states in Article 5 titled
0Gener al Exceptionsdé that:
2. Nothing in this Agreement shall be construed to prevent a
Contracting Party from taking any action that is considered
as necessary for the protection of national security, public
order or public health, morality, or protection of environment,
provided that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustified
discrimination. 451
The placement of the commas is interesting because it appears to
group the concept of public order with public health. Future
investment trib unals may have the opportunity to decide on whether
the commas narrow the scope of the public order carve-out.
The term oOopublic ordero6 is wused in sc

concept with little jurisprudence in international investment law to aid its

450 Macedonia-Morocco BIT, art. 2.6, May 11, 2010.

451 Azerbaijan Model BIT, art.5 (2016).
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clarification.452 Mor eover , the openness of the term
question of whether it also covers threats to national security or whether its
confines should be limited to domestic civil disorder. 453 Although most
investment treaties do not clarify the meaning of public order, some IIAs are
influenced by the language in Article XIV of the GATS which provides a
clarification note for the term oOoOpublic or
Article X1V of the GATS enumerates public order as a measure that may be
adopted or enforced by any Member when necessary as seen below:
[See above for GATS Article XIV chapeau]:
(a) necessaryto protect public morals or to maintain
public order [footnote 5]
(footnote origingl 5 The public order exception may
be invoked only where a genuine and sufficiently
serious threat is posed to one of the fundamental
interests of society.
A less common variation is available in the ASEAN -China Investment
Agreement (2009) which retacosdithieoldsdi as
provided below:
1. Subject to the requirement that such measures are not
applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between the Parties,

their investors or their investments where like co nditions

452UNCTAD, The Protection of National Security IPAs, in UNCTAD SERIES ON
INTERNATIONAL INVESTMENT POLICIES FORDEVELOPMENT 74 (2009) [hereinafter
UNCTAD, Protectiod.

4531d.

150



prevail, or a disguised restriction on investors of any Party or
their investments made by investors of any Party, nothing in
this Agreement shall be construed to prevent the adoption or
enforcement by any Party of measures:
(a) necessaryto prot ect public morals or to maintain
publicorder [ f oot not4 10] [ é]
Footnote 10 of the ASEAN-China Investment Agreement achieves the same
meaning as footnote 5 of Article XIV of
purpose of this Sub-paragraph, footnote 5 of Article XIV of the GATS is
incorporated into and forms part of this Agreement mutatis mutandis 4
The Singapore-india Comprehensive Economic Cooperation
Agreement (Singapore-India CECA) implements an entirely different
framework. Mostvisibleisaprovisi on titl ed oMeasures in t
in Article 6.10 as set forth below:
Nothing in this Chapter shall be construed to prevent:
(a) a Party or its regulatory bodies from adopting,
maintaining or enforcing any measure, on a
nondiscriminatory basis ; or
(b) the judicial bodies of a Party from taking any
measures;
consistent with this Chapter that is in the public interest,

including measures to meet health, safety or environmental

454 ASEAN -China Investment Agreement, art. 16.1(a), Aug. 15, 2009.

455|d. art. 16.1(a), n. 10.
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concerns4se
A provision on general exceptions modeled after Article XIV of the GATS is
successively placed in Article 6.11 of the Singapore-India CECA and
provides for the public order carve -out without a clarification note in the
following form:

1. Subject to the reuirement that such measures are not

applied in a manner which would constitute a means of

arbitrary or unjustifiable discrimination against the other

Party or its investors where like conditions prevail, or a

disguised restriction on investments of invest ors of a Party in

the territory of the other Party, nothing in this Chapter shall

be construed to prevent the adoption or enforcement by a

Party of measures:

(a) necessaryto protect public morals or to maintain
public order [ é 7.

In another variation found in the New Zealand -Singapore Closer Economic
Partnership Agreement(NZ-Si ngapore CEPA), the provisio
Exceptionsdé contains some of the influen
provisions in the WTO/GATS but modifies the language to fitit s investment
treaty purpose. Article 71 of the New Zealand -Singapore CEPA provides
that:

Provided that such measures are not used as a means of

arbitrary or unjustified discrimination against persons of the

456 Singapore-India CECA, art. 6.10,June 29, 2005.

4571d.
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other Party or as a disguised restriction on trade in goods and
services or investment, nothing in this Agreement shall
preclude the adoption by any Party of measures in the
exercise of its legislative, rule-making and regulatory powers:
a) necessary to protect public order or morality,
public safety, peace and good order and to prevent
crime [ é 3%8.
I n a more interesting example, the 0Ge
2015 Norway Model BIT provides a provision that resembles Article XIV of
the GATS but contains a footnote identifying the applicable standard of
review for interpretation purposes and another footnote defining the
meaning of the public order exception. Article 24 of the 2015 Norway BIT
provides, in relevant part, the following:
Subiject to the requirement that such measures are not applied
in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between investments or between
investors, or a disguised restriction on international [trade or]
investment, nothing in this Agreement shall be construed to
prevent a Party from adopting or enforcing measures
necessary [footnote 3]:
i. to protect public morals or to maintain public
order[ f oot note 4] [ é]

This version is noteworthy because footno

458 New Zealand -Singapore CEPA, art. 71, Nov. 14, 2000.

459 Norway Model BIT, supranote 326, art. 24.
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certainty, t he ¢ o nhiseAgitle sloafl includeeneaswesi t y 6 i n
taken by a Party as provided for by the precautionary principle, including
the principle of 41Mdcadtsioompmpye nact iton .t de
order6 a footnote 4 which statmaybet hat : 0T
invoked only where a genuine and sufficiently serious threat is posed to one
of the fundament al 4% These twe slarificatianfnotes oci et y . ¢
seem to underscore Norwayds priority on
space and is consistent wit the stance taken in the 2007 Norway Model BIT.
According to a commentary issued by Norwegian government in respect to
the 2007 Norway Model BIT, it expressed that:
The main condition on concluding investment agreements is
that the agreements shall be dle to fulfill their economic and
political functions without intervening unnecessarily in
Nor wegian exercise of authorityé A prei
on concluding investment agreements must be that the
agreements do not interweertise in the sta
of authority where major public interests are affected. 462
The Norway Model BIT is an unusual example that attempts to control a
certain aspect of the interpretation process normally delegated to the

investor -State tribunals. Also, IIAs such asthe Korea-Japan BIT (2002¥é3the

4601d. art. 24 n. 3.

4611d. art. 24 n. 4.

462 Comments on the Model for Future Investment Agreements (Norway) 14 (Dec.
19, 2007) availableat

http://www.italaw.com/sites/default/files/archive/ital029.pdf.

463 |d.
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Colombia-Japan BIT (2011)¢4and the EU-Singapore FTA%65 usually only
provide the clarification note seen in footnote 5 of the GATS Article XIV.
5. Other Variations of the Public Order Carve -out
As States continue to figure out the best possible way to preserve
regulatory public interest even after concluding investment treaties,
variations in the scope of the public order carve-out and the nexus that
establishes the relationship between the means taken and the objective
sought are being tested in IIA practice. In particular, whether the public
order carve-out should operate as a selfjudging clause is not uniformly
established. According to the informal EU proposal of the TTIP between the
European Union and the United States, the right to regulate provision is
placed near the opening of the investment chapter. Presumably not intended
to be selfj udgi ng, Article 2 i s titled ol nv
Measures/ Objectivesdé and aims to preserve
othrough measures necessary to achieve legitimate policy objectives, such as
the protection of public health, safety, environment or public morals, social
or consumer protection or promoti“%n and pr
In contrast, Article 9.16 of the TPP t i t | ed 0Ol nvest ment
Environment al, Heal t h and iocorpoeates tike gul at or
self-judging clause as shown below:
Nothing in this Chapter shall be construed to prevent a Party

from adopting, maintaining or enforcing any measure

464 Colombia-Japan BIT,supranote 449, art. 15.1(b).
465 EU-Singapore FTA, supranote 265,art. 9.3.3.

466 TTIP (draft), supranote 12, art. 2.1.
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otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its territory
is undertaken in a manner sensitive to environmental, health
or other regulatory objectives. 467
The variation in the TPP also omits the te
used to establish the standard for the public order carve-out, by making
environmental, health, and other regulatory objectives a matter of the
contractingudgBeénat esd self
An even broader version of this provision is found in the 2016 India
Mo d el BI'T under the heading 0Gener al Exce,
1. Nothing in this Treaty precludes th e host State from taking
action or measures of general applicability which it considers
necessarywith respect to the following, including:

(i) protecting public morals or maintaining public

order .468
Not only is this provision self -judging asindicatedbyt he owhi ch it cons
necessaryo phrase, but it conveys the de

regul atory acts through the phrase o0gener
same provision provides in the third par ac
shall apply to any Measure taken by a local body or authority at the district,

bl ock or vill age | e4°dJhlikeithe 2003 ledia ladsle o f I nd

BIT which did not provide a public order carve -out, the 2016 India Model

467 TPP,supranote 11, art. 9.15 [emphasissupplied in text].
4682016 India Model BIT, supranote 38, art. 16.1.
4691d. art. 16.3.
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BIT shows a strong desire to preserver e gul at ory space but h c
contracting parties will react remains to be seen
Other IlIAs contain provisions that are similar to the general
exceptions provisions, but do not actually absolve the host State from
liability because the provisionusest he phrase oO0consistent wit
which is understood to mean that the enacted measure must not derogate
from the relevant lIA. An example of this kind of language is in the EFTA -
Ukraine FTA (2010):
Nothing in this Chapter shall be construed to p revent a Party
from adopting, maintaining or enforcing any measure
consistent with this Chapter that is in the public interest,
such as measures to meet health, safety or environmental
concerns or reasonable measures for prudential purposes#7
Such language may have been influenced by provision titled
OEnvironment al Measureso6 in the NAFTA whi
Nothing in this Chapter shall be construed to prevent a Party
from adopting, maintaining or enforcing any measure
otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its territory
is undertaken in a manner sensitive to environmental
concerns47i
Some BITs such as the one between Belgiuniuxembourg and

Guatemala demand public order as a condition for invo king national

470EFTA-Ukraine FTA, art. 4.8.1, June 24, 2010 [emphasis supplied in text].
471NAFTA, supranote 110, art. 1114.
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security even though their relationship has not been defined in international
i nvest ment | aw. Article 3 under the head
the Belgium-Luxembourg and Guatemala BIT (2005) provides that:
1. All investments, whether direct or indirect, made by
investors of one Contracting Party shall enjoy a fair and
equitable treatment in the territory of the other Contracting
Party. Except for measures required to maintain public
order, such investments shall enjoy continuous protection
and security, i.e. excluding any unjustified or discriminatory
measure which could hinder, either in law or in practice, the
management, maintenance, use, possession or liquidation
thereof.472
Finally, some llAs provide a high level of protection in favor of
investors by altogether excluding the general exceptions provision as in the
case of the KoreaSouth Africa BIT (1995), BangladeshThailand BIT (2002),
and the UAE-Russia BIT (2010). Contracting Parties that do not caclude
IIAs for the purpose of market liberalization may believe that existing
substantive provisions such as the fair and equitable treatment and the
expropriation provisions provide an adequate level of protection to the host
State while preserving the purpose of investor protection. 473 However,

excluding the general exceptions provision may more readily invite

472 BLEU-Guatemala BIT, art. 3, Apr. 14, 2005.

473 APEC-UNCTAD , INTERNATIONAL INVESTMENT AGREEMENTSNEGOTIATORS
HANDBOOK : APEC/UNCTAD MODULES 123 (2012) [hereinafterAPEC IIA
HANDBOOK ], available at
http://investmentpolicyhub.unctad.org/Upload/Documents/UNCTAD_APEC%
20Handbook.pdf.
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investors to challenge the host State in an international arbitration than if the
IIA had contained such a provision.
6. Consultations

The public order carve-out may be provided in the ISDS provision of
anllA . For example, the Colombia-Panama FTA (2013) states that measures
taken to preserve or maintain public order are non -justiciable by an
investment tribunal. 474 Yet, the China-Australia FTA (2015) provides
another variation. Modeled after Article XX of the GATT, it therefore does
not include a public order carve -out therein; however, the public order
carve-out is available under the consultations provision of the China -
Australia FTA. Paragraph 4 of Article 9.11 provides that:

4. Measures of a Party that are nondiscriminatory and for

the legitimate public welfare objectives of public health,

safety, the environment, public morals or public order shall

not be the subject of a claim under this Section [Investor-

State Dispute Settlement]475
Furthermore, in the case a claimant alleges that a challenged measure
breaches a substantive provision of the investment chapter, the respondent
State may attempt to remove the justiciability of the issue by contending that
the measure in question falls within the scope of paragraph 4 (provided
above). This is stipulated in paragraph 5 of Article 9.11 which states that:

5. The respondent may, within 30 days of the date on which

it receives a requed for consultations (as provided for in

474 Colombia-Panama FTA, annex 14D, para. 3, Sep. 20, 2013.
475 China-Australia FTA, supranote 34, art. 9.11.4 [emphasis supplied in text].
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paragraph 1), state that it considers that a measure alleged to

be in breach of an obligation under Section A is of the kind

described in paragraph 4, by delivering to the claimant and to

the non-disputing Party a notice specifying the basis for its

position (a 6pub?®ic welfare noticed).
Moreover, under the heading OFuture Work [
duty upon the parties, unless otherwise agreed, to review the investment
chapter and the China-Australia BIT 477 within three years after the FTA takes
effect.47®8 T hi s article al so provides t hat t he
negotiations on a comprehensive I-nvest men
exhaustible list of issues available in paragraph 3(b) of Article 9.9.479

Taking these provisions together, it appears that Australia, in the
aftermath of the Philip Morris arbitration, and China have sought to preserve
greater regulatory power. The inclusion of the public order carve -out in the
section addressing ISDS sends a mesgje that challenges made to measures
taken under Ol egitimate public welfare ob
claim. But what remains unclear is to what extent this provision is self-

judging, if at all.

476]d. art. 9.11.5.

477 China-Australia BIT, July 11, 1988. The ChinaAustralia BIT does not contain a
NPM provision or general exceptions provision. The lack of such features has
apparently been made up for in the China-Australia FTA.

478 China-Australia FTA, supranote 34,art. 9.9.1.

479 They include minimum standard of treatment, expropriation, transfers,
performance requirements, senior management and board of directors,
investment-specific state to state dispute settlement, and the application of
investment protections and ISDS to services supplied through commercial
presence.
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The 2015 Brazil Model BIT also prohibits public order measures from
the scope of the ISDS clause by providing in its security exceptions provision
the following:

1. Nothing in this Agreement shall be construed to prevent a

Party from adopting or maintaining measures aimed at

preserving its national security or public order , or to apply

the provisions of their criminal laws or comply with its

obligations regarding the maintenance of international peace

and security in accordance with the provisions of the United

Nations Charter.

2. Measures adopted by a Party under paragraph 1 of this

Article or the decision based on national security laws or

public order that at any time prohibit or restrict the

realization of an investment in its territory by an investor of

another Party shall not be subject to the di spute settlement

mechanism under this Agreement. 480
These variations do not represent the mainstream drafting practice of
investment treaties, but are important to note because such provisions reflect
the priorities of the contracting States and how they strive to find a balance
between fulfilling IIA obligations and preserving regulatory space.

Il. Other Methods of Preserving Regulatory Space in l1As
A. Legitimate Public Welfare Objectives
Although the topic of expropriation is outside the scope of this

Di ssertation, some recognition of t he

480 Brazil Model BIT, art. 13 (2015).

161



which originates out of the nationalization and expropriation context, is
relevant because when the scope of public ader clause becomes overly
broad, the periphery between regulatory takings and public interest
considerations may get obscured since they both rely on the regulatory
nature of a host St at e®sAlthaughnotthemgnust i fy t |
theme of this Dissertation, an additional factor to consider is related to
whether the existence of a legitimate public welfare and/or the public order
carve-out absolves a State from the duty to compensate. The standard of
compensation for expropriation is relativel y well -established in international
law according to the compensation standard set forth under the Hull Rule
that prompt, adequate, and effective compensation be paid.482 But, whether

this rule also applies for breaches committed under the public order carve-

481 For example, contrary to the pro-investor stance taken by the United States, it

has included the concept of indirect expropriation since the 2004 U.S. Model BIT

perhaps to control for its position as a o0freo
Alvarez & Tegan Brink, Revisiting the Necessity Defense: Continental Casualty v.

Argentina, in YEARBOOK ON INT@& INVESTMENT LAW & PoLicy 20162011 319, 343

(Karl P. Sauvant ed.,2012).

482 But seeM. Sornarajah, Compensation for Nationalization: The Provision in the Energy

Charter, in The Energy Charter Treaty: An EastWest Gateway for Investment and

Trade 386, 392 (Thomas Walde ed., 1996) (stating that the embracement of Hull

foomul a i s overstated and that o[t]he inclusion
must not lead to the general conclusion that there has been a shift towards the
acceptance of the standardo) .
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out is not as clearly settled483 Th e o0 mor e s u BttHatelinggrasiie st i on o
whether a measure made for the maintenance of public order can avoid the

duty to compensate.485 Despite the classic position developed during the

1960s and 1970s that governments must compensate injured investors when
expropriation occurs regardless of its policy objective or non -discriminatory

nature,486 some degree of uncertainty has appeared in malern practice. For

example, the LG&E tribunal denied compensation to the claimant for the

period of the state of necessity and, similarly, the Continental Casualty

tribunal upheld Argentinaf6s reasoning that

483 | G&E v. Argentina, supranote 179, para. 30 (tribunal stating thatquestions as to

the applicable standard, measure of compensation, and the method to quantify it

dOare particularly thornyé for treaty breaches
O[t] here are no express provisionsregn the Trea
existing guidance in arbitr SdéeMargaretB.spr udence i s
Devaney, Remedies in InvesteBtate Arbitration: A Public Interest Perspectjve

INVESTMENT TREATY NEWS(Mar. 22, 2013,

https://www.iisd.org/itn/2013/03/22/remedies -in-investor -state-arbitration -a-

public-interest-per spective/ # ftnd4 (stating that only a
extensive body of literature map[ping] the tensions between regulatory

sovereignty and investor protectioné makes ref
considerations at the remedies stage of theinvestor] S] t at e arbitration proc

484 30 RGENKURTZ, THE WTO AND INTERNATIONAL INVESTMENT LAW:
CONVERGING SYSTEMS186 (Cambridge Univ. Press 2016) [hereinafterKurTz,
CONVERGING SYSTEMS).

485 Yas Banifatemi, The Emerginglurisprudence on the MostavoredNation Treatment
in Investment Arbitration in INVESTMENT TREATY LAW : CURRENT ISSUESIII
REMEDIES IN INTERNATIONAL INVESTMENT LAW EMERGING JURISPRUDENCE OF
INTERNATIONAL INVESTMENT LAwW 241 (Andrea K. Bjorklund et al., 2009 (stating
that other areas of international investment law like national treatment, most

favored nation treatment, and umbrella cl auses
Stateds international responsibility are topic
have yet to yield a consistent body of case | aw

486 Alvarez & Brink, supranote 481, at 342.
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disputeati ssue no compensation is due#s5jince
The concern in this Dissertation is that cases of indirect expropriation
that also affect the right to regulate in international investment law have
been supplanting investment disput es based on direct expropriation where
the issue is finding the appropriate balance between the act of a host
government made for a legitimate public purpose and a decline in an
investment caused by the regulation. 488 The first batch of indirect
expropriati on cases arising out of domestic measures arose under NAFTA as
investors attacked regulatory measures enacted for the protection of the
environment, health, and other matters affecting public interests. 489 The
NAFTA language below provides an early example of an expropriations
provision covering for the possibility of creeping expropriations:
1. No Party may directly or indirectly nationalise or
expropriate an investment of an investor of another Party in
its territory or take a measure tantamount to nationalisation
or expropriation of such an investment, except:
(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and Article
1105 (1)15; and

(d) on payment of compensation in accordance with

487 Continental Casualtysupranote 179, para. 86.

480ECD,0l ndirect Expropriati onénTEBNATWONAL he ORi ght
INVESTMENT LAW 2 (OECD Working Papers on | nt &l Il nvest ment No.
available ahttps://www.oecd.org/daf/inv/investment -policy/WP -2004_4.pdf.

489 See id
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paragraphs 2 through 6 [describing the valuation
criteria of expropriation and the payment form and
procedure to be observed]490
The need to more directly address the creeping expropriations
problem by clarifying the boundary between indirect expropriation and the
right to regulate was evident in the Report by the Chairman to the

Multilateral Agreement on Investment (MAI) Negotiating Group

(Chairmandés Report). Annex 3 of the Chai
of I nvestors and I nvestmentbhedétptbei dBsght
Regul ated6 in Article 3 stating that:

A Contracting Party may adopt, maintain or enforce any
measure that it considers appropriate to ensure that
investment activity is undertaken in a manner sensitive to
health, safety or environmental concerns, provided such
measures are consistent with this agreement49t
I'n the same annex of t heonGkpeopriationeandd s Repor
compensation appends an interpretative note stating that:
This Article is intended to incorporate into the MAI  existing
international legal norms. The reference to expropriation or
nationalisation and 6émeasures tantamou
nationalisationd reflects t he fact t

requires compensation for an expropriatory taking without

490 NAFTA, supranote 110, art. 1110 [emphasis supplied in text].

491 OECD, Report by the Chairman to the Negotiating Group on the Multila teral

Agreement on I nvestment, DAFFE/ MAI (98) 17, anne
Re g ul avtaialdd ahttp://wwwl.oecd.org/daf/mai/pdf/ing/ng9817e.pdf.
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regard to the label applied to it, even if title to the property is
not taken. It does not establish a new requirement that Parties
pay compensation for losses which an investor or investment
may incur through regulation, revenue raising and other
normal activity in the public interest undertaken by
governments. It is understood that default by a sovereign
state subject to rescheduling arrangements undertaken in
accordance with international law and practices is not
expropriation within the meaning of this Artic le.492
Under the heading 0Gener al Exceptionso
Report, a public order carve-out is made in paragraph 3 but, as if to draw the
distinction between expropriation and measures taken for the maintenance
of public order, expropriation is not covered in this provision. 493 The public
order carve-out is provided for in the following manner:
3. Subject to the requirement that such measures are not
applied in a manner which would constitute a means of
arbitrary or unjustifiable discriminatio n between Contracting
Parties, or a disguised investment restriction, nothing in this
Agreement shall be construed to prevent any Contracting
Party from taking any measure necessary for the

maintenance of public order [footnote 25].494

492|d. annex 3, art. 5, n. 5.

48|d. annex 7, para. 1 (0This Article shall not
compensation and protection from strife]. )

494|d. annex 7, para. 3.
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Footnote 25 seekstocar i fy the term oOpublic ordero
public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of
soci®ty. o
The scope of the phr aseiseéxpedegdnga mat e pu
change in scope as it is being tested in the traditional contexts outside of
expropriation. For instance, the national treatment provision in the TPP
contains an interpretative note stating that:
For greater certainty, whether treatmenti s accorded in 61 i ke
circumstancesd wunder Article 9.4 (Nat
Article 9.5 (Most-Favoured-Nation Treatment) depends on
the totality of the circumstances, including whether the
relevant treatment distinguishes between investors or
investments on the basis of legitimate public welfare
objectives 4%
In another use of the phrase in the performance requirements provision of
the TPP, Article 9.10 provides that the contracting States are excused from
certain obligations i f Oaswtes ptd pratect or ma i
legitimate public welfare, provided that such measures are not applied in an
arbitrary or unjustifiable manner, or in a manner that constitutes a disguised
restriction on interna®’iFomal | yradédeonl egyV

publi ¢ wel fare objectivesod | anguage is incl

4951d. annex 7, n. 25.
496 TPP, supranote 11, art. 9.4.
4971d. art. 9.10.3(h).
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explicitly provide for situations of indirect expropriations by stating that:
[Paragraph 3 omitted]
(b) Non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate
public welfare objectives, such as public health
[footnote omitted], safety and the environment, do
not constitute indirect expropriations, except in rare

circumstances49

The phrase o0l egitimate publicbavel fare

repl aced by another expression, Ol egitim

difference is not immediately clear on its face. The preamble of the Canada

EU CETA states from the onset thathhat

provisions of this Agreement p reserve the right to regulate within their
territories and resolving to preserve their flexibility to achieve legitimate

policy objectives, such as public health, safety, environment, public morals

and the promotion and pr o%¥elbetCanadaEWw f

CETA is noteworthy because it marks the first EU investment treaty that
clarifies the relationship between legitimate public policy objectives and
indirect expropriation. Annex X.11 on expropriation states that a question
of indirect exprop riation allegedly caused by a regulatory measure will be
submitted to a factual inquiry that will ask, amongst others, the economic
effect of the measure on a foreign investment, the length of the measure, and

t he extent t o whi ch t h e distima, aresasonable

498 |d. annex 9B [Expropriation], para. 3(b).

499 Canada-EU CETA, supranote 18, preamble.
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investment-backed expectations, d and the object
measure enacted by the Staté® Cogni zant of the host St at
purpose and balancing the scope of NPM-like clauses, this Annex further
clarifies that the parties understand that measures of legitimate public policy
acts made for the protection of ohealt h,
permi ssible oOexcept in the rare circumst
measureé s so0o sever e atitappearg manifesily its pu
e X ¢ e s BliChapter @8 of the Canada-EU CETA, which covers exceptions
for the entire treaty, provides in Section B of the investment chapter a public
order carve-out during the establishment phase of an investment; moreover,
it also provides a public order carve-out in Section C of the investment
chapter, which contains provisions on national treatment, MFN, and senior
management and boards of directors.502

The TTIP, which is currently under negotiations, the protection
granted in Article 2, titled Ol nvest ment
Me as ur e s/ Obclardies inithe egropiation annex that:

For greater certainty, except in the rare circumstance when

the impact of a measure or series of measures is so severe in

light of its purpose t hat it appears manifestly excessive, non

discriminatory measures of a Party that are designed and

applied to protect legitimate public welfare objectives, such

as the protection of public health, safety, environment or

500|d. annex 8A, para. 2.
501|d. annex 8A.

502|d. art. 28.3.
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public morals, social or consumer protection or promotion

and protection of cultural diversity do not constitute indirect

expropriation. 503
As the TTIP negotiations continue, it remains to be seen whether Article 2
will be the only provision that carves out regulatory space for the contracting
States or if a general exceptions provision, which is not currently included,
will eventually also be considered. A similar model is available in t he 2009
ASEAN Comprehensive Investment Agreement which also incorporates an
expropriation provision whose ef fects may be curbed by a WTO-inspired
general exceptions provision that enables an ASEAN member State to seek
legal excuse after directly expropriating a foreign property. 504

But, in general, pairing indirect expropriation with a phrase such as
0l egitimate publ i c wel fareod creates qui t
expropriation annex simultaneously cont a
legitimate public welfare objectives, such as health, safety and the
e nvi r ormimkeéuesquaicondemns the inclusionod owhat arguably
police power exception in addition toa gener al exceptions pr
contending that oit i s not iflthe ganera | t o ha
exceptions provision was already meant

e X ¢ e p B8 Questioding the soundness of such treaty practice, Alvarez

S03TTIP (draft), supranote 12, annex |, para. 3.

504 ASEAN Comprehensive Investment Agreement, art. 14(1) & annex 2, Feb. 26,
20009.

505E.g, Canada Model FIPA, annex B-13(1) (2004); ASEANAustralia -New Zealand
FTA,Annexon Expropriation and Compensation & ch.
Exceptionsod], Feb. 27, 2009.

506 Céline Lévesque, The Inclusion of GATT Article XX exceptions in I1As: A Potentially
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and Brink comment t hat 0lal]n exception f
taking of property because the expropriating government was pursuing one
of the public purposes enumemnldnoeodly i n t he (
be inconsistent with the BITo6s expropriatdi
pre-e xi sting Cust omat yMorddwet, Ithe fRct Ithat an
expropriation is indirect 598 ought not to exculpate the State from the duty to

compensat e edassicrefquirdmer it ihvestment treaties continues

t o applyé and compensation i s due 0Oeve
di scrimination and for &% compelling publ i
B. Reservations

Contracting States may achieve a similar effect to the public order
carve-out in llAs by including a Schedule of Commitments and Reservations
even if the actual agreement does not make such an inclusion. A schedule of
reservations allows the State to enter into investment treaties while
preserving some of their domesticint er est s by o0exclud[ing]

effects of some international laws which they regard as incompatible with

Risky Policy in PROSPECTS ININTERNATIONAL INVESTMENT LAW AND PoLICY 363,
369 (Roberto Echandi & Pierre Sauvé eds., 2013).

507 Alvarez & Brink, supranote 481, at 342.

508 An example of a typical provision on indirect expropriation is selected from the
2012 U.S. Model BIT, annex B [Expropriation], para. 4(b) and is as follows:

Except in rare circumstances, nondiscriminatory regulatory actions
by a Party that are designed and applied to protect legitimate public
welfare objectives, such as public health, safety, and the
environment, do not constitute indirect expropriations.

509 KURTZ, CONV ERGING SYSTEMS, supranote 484, at 185.

171



the wild/l of t he ®&%Schedules nust beengtuallylagrded r e . 6
to by both contracting States, which usually use scheduling as a way of
safeguarding certain interests during the pre-establishment stage.
Contracting States may prefer to draft their Schedules using the negative list
approach, which is when the substantive obligations of a treaty will apply
across all economic sectors andto all governmental measures unless a
reservation has been carved out in advance by the Contracting Party51t This
approach helps a host State to maintain its power to regulate by keeping
certain sensitive sectors and policies out of the treaty scope. Uncer the
negative list approach, existing non-conforming measures are carved out as
exclusions from the treaty and the identification of certain sectors will enable
the host State to bring in non-conforming measures in the future. U.S. BIT
practice also favors the negative list approach and a mere handful of sectors
relating to nuclear energy, customs brokerage services, and domestic air
services are completely prohibited to foreign investors. 512

However, using reservations to preserve regulatory space may

present unforeseen circumstances because the restrictions demanded by one

510BA L A ICALI, THE AUTHORITY OF INTERNATIONAL LAW : OBEDIENCE, RESPECT,
AND REBUTTAL 109 (Oxford Univ. Press 2015).

S511APEC IIA HANDBOOK , supranote 473, at 110.

512See, e gU.S.-CHINA BUSINESSCOUNCIL , SUMMARY OF U.S.NEGATIVE LISTS IN

BILATERAL INVESTMENT TREATIES (2014),available at
https://www.uschina.org/sites/default/files/Negative%20list%20summary.pdf.

In addition to the U.S. -China BIT, negotiations for the negative list negotiation has

brought on tension betwe en the two countries with China demanding that the

United Statesd national security policy in Chi
States has been requesting that the sectors banned to U.S. investors be truncated.

China, U.S. to Start Negative List BIT Neg@tions, XINHUANET (July 9, 2014),
http://news.xinhuanet.com/english/china/2014  -07/10/c_133472362.htm.
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Contracting Party may change according to the treatment received from the
other Contracting Party. In such a case, a host State will provide access to a

sector otherwise closed off to foreign investors if its investors receive the

same benefit in the other Contracting Pa

drawback of the negative list approach is that drafters must cautiously and
painstakingly review all of the existing non -conforming measures and
include them in the Schedule and/or Reservations because non-conforming
measures that are not scheduled may become the subject of a dispute. The
negative list approach, however, allows drafters to consider future non -
conforming measures and alter existing measures without violating the
treaty. For sectors that have been already excluded, States reserve their
regulatory space. As seen in the Annexes of several FTAs, Contracting
Parties provide two lists. The first list contains existing non -conforming
measures not subject to further restrictions and the second list identifies
certain sectors that may be subject to restrictive measures. But again, from a
practical perspective, it would be extremely difficult for drafters to foresee
all of the potential non -conforming measures.

An example of the public order carve -out set forth as a reservation is
available in the Korea-U.S. FTA (2007). For example, the Foreign Investment
Protection Act (FIPA) of Korea stipulates that foreign investment may be
restricted, inter alia, i f it Ot hreatens the mai
publ i c 5%dWhereas Arhex Il of the Colombia Schedule provides an
exception for public order based on the Colombian Constitution, the public

order carve-out to national treatment with respect to the establishment,

513 Foreign Investment Promotion Act (Korea), art. 4(2), Act No. 6643 (Jan. 26, 2002).
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acquisition, and expansion of investments is carved out in Annex Il of the
Korean Schedule in the KoreaU.S. (KORUS) FTA in the following form: 514
1. Korea reserves the right to adopt, with respect to the
establishment or acquisition of an investment, any measure
that is necessary for the maintenance of public order pursuant
to Article 4 of the Foreign Investment Promotion A¢2007) and
Article 5 of the Enforcement Decree of the Foreign Investment
Promotion Act(2007, provided that Korea promptly provides
written notice to the United States that it has adopted such a
measure and that the measure:
(a) is applied in accordance with the procedural
requirements set out in the Foreign Investment
Promotion Act(2007),Enforcement Decree of the Foreign
Investment Promotion Adq2007), and other applicable
law;
(b) is adopted or maintained only where the
investment poses a genuine and sufficiently serious
threat to the fundamental interests of society;
(c) is not applied in an arbitrary or unjustifiable
manner;
(d) does not constitute a disguised restriction on

investment; and

514 For a detailed explanation of the exceptions of art. 4 of the HPA, see Hi-Taek

Shin & Julie A. Kim, Balancing the Domestic Regulatory Need to Control the Inflow of
Foreign Direct Investment Against International Treaty Commitments: A Pelimented
Study of the Korean Foreign Investment Promotion Act and the Kdr8aFTA 19ASIA
PAc. L. Rev. 177, 18892 (2011).
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(e) is proportional to the objective it seeks to
achieve 515
The application of this carve-out has not yet been tested by an international
arbitration tribunal , but Annex Il of the Korean Schedule 56 may be
interpreted as Koreads intention to make
regulatory space across all sectors’l” This may be possible because
reservations in Annex 11 i n ogfldbiity 60t o ens.
to adopt or maintain measures that would be inconsistent with FTA
di sci psei Ammes | df the Korean Schedule identifies five sectors
affected by Article 4 of FIPA & agriculture and livestock, adult education,
distribution services pertain ing to agriculture and livestock, electric power
industry, and the gas industry &to exempt existing laws that may violate the
national treatment obligation required in KORUS FTA. 519 Moreover, if a
dispute arises over whether a measure has been taken for tle maintenance
of public order, Annex Il of the Korean Schedule permits the claimant to
bring a claim using the ISDS system based on the ICSID Convention,

UNCITRAL rules, or any other form of arbitration agreed between the

515Korea-U.S. FTA, supranote 111, annex Il, Schedule of Korea.

516 |d.

517Shin & Kim, supranot e 514, at 186 (0Though not recipr
States Schedule of Annex I, the Korean Schedule of Annex I reserves the right of

Korea to adopt more restrictive measures for all sectors concerning national

treat ment for the maintenance of public order.

518.S.INT@ TRADE COMM &N, U.S.-KOREA FREE TRADE A GREEMENT: POTENTIAL
ECONOMY -WIDE AND SELECTED SECTORAL EFFECTS6-8 (2007).

519Korea-U.S. FTA, supranote 111, annex |, Schedule of Korea.
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Contracting Parties provided that Korea has adopted the measure that it
gave prompt, written notice to the United States and that the claimant
suffered a loss or damage as a result of the measure. However, in the case
that Korea is able to satisfy its burden of proof according to the crit eria
enumerated above in subparagraphs (a) through (e) of paragraph 1, then no
award will be granted to the claimant. 520

This template was used again in Annex Il of the Korean Schedule in
Korea-Australia FTA (KAFTA) 521 with the minor exception that KAFTA
refers to the 2012 version of the Foreign Investment Promotion Act and the
Enforcement Decree of the Foreign Investment Promotion Act. The KAFTA
feasibility joint study conducted in April

restrictions to FDI are not permissible except when a sector has been

positively identified or affects oOonational
environment al preser vat5 o Negotiated aftes c i al mo
Australiads public backlash against the |

of KAFTA claims to contain several safeguards that would enable Parties a

greater exercise of their di scretion w h
objectives. Theme ani ng of Opublic welfared is not
to public order not readily discernible, but may be inferred to include

environmental, cultural, and public health policies. 523

520 Korea-U.S. FTA, supranote 111, annex Il, Schedule of Korea.

521 Korea-Australia FTA, supranote 34.

522|TS GLOBAL & KOREAN INST. FORINTA ECON. PoOLdr, AUSTRALIA d REPUBLIC OF
KOREA FREE TRADE AGREEMENT FEASIBILITY STuDY 88 (Apr. 17, 2008),
http://dfat.gov.au/trade/agreements/kafta/Documents/rok -au-study -
report.pdf.

523 | etter of Submission from Dr. Jeffrey D. Wilson, Professor at Murdoch Univ., to
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The scheduling of reservations permits host State to achieve a sese
of balance by having the opportunity to preserve their regulatory power
without having to feel completely helpless when dealing with foreign
investors. When host States carveout reservations and specify sectors that
will remain closed off to foreign i nvestment, it offers a chance for them to
consider their foreign investment policies while protecting the State from
investor claims and unexpected financial liabilities. Scheduling reservations
is just one of a few avenues that States can use to absolvthemselves from
facing major liabilities and may operate with other provisions within the I1A
such as on General Exceptions or Exclusions from the Scope of InvestoiState
Dispute Settlement. Some BITs like that between Korea and Kuwait (2004524
and India and Nepal (2011)25do not contain a Schedule of Reservationsor
general exceptions provision. [IAs may be drafted in this way if, for example,
the Contracting Parties do not anticipate that non -conforming measures will
be enacted after the conclusion of thetreaty.

C. National Security

National security exceptions cover an area that is different from what
the public order carve-out aims to regulate, but should be discussed because
the two provisions often appear together especially in the earlier BITs.

Nati onal security exceptions enable States to set aside security concerns from

Senate Foreign Affairs, Defence and Trade References (Aug. 22, 20143vailable at
http://www.aph.gov.au/DocumentStore.ashx?id=24d1215e -6bc94bfl-a3a4
fffbac2c42d0&subld=299349

524 Korea-Kuwait BIT, July 15, 2004.

525 |ndia-Nepal BIT, Oct. 21, 2011 (containing, however, a denial of benefits clause
in art. 14).
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the purview of the international investment agreement, thus giving room to
States that desire to balance their sovereign interests while maintaining their
promises on investor protection. The scope of the national security exception
as used in llAs is broad including areas such as essential security interest,
public order, international peace and security, and certain information. 526
Unl i ke todayds |1 As, p freguentlp dosot gpetaine r at i on s
the national security provision. Some modern national security clauses are
framed on Article XXI of the GATT and Article XIV bisof the GATS. Other
[IAs merge the national security provision into the general exceptions article
or completely omit the provision on national security so that it simply exists
under the heading OEssenti al Security 1Int
construction of the national security cl ¢
security, 6 whmeddrtheiursderlying treatd. €2f In FTAs with
investment chapters, the national security provision may be a standalone
chapter or article that applies not only to the investment chapter, but to the
broader treaty as well. Whichever form the national security clause takes,
there must be a nexus between the measure and the situation. Below are
some examples of the aforementioned variations on the national security
clause. The Hungary-Russi an Federation BIT (1995) wus
securityo: as foll ows
This Agreement shall not preclude the application of either
Contracting Party of measures, necessary for the maintenance

of defence, national security and public order, protection of

526WIR 2014,supranote 15,at 125.

5271d. at 126.
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the environment, morality and public health. 528
However, the U.S. Model BITs have since the start of the U.S. BIT program
used the term O0essentialofsdduwer itter mi ndtneart d ¢
securityy6 Under the heading OMeasur efstcllNot Precl
10 of thefirst U.S. Model BIT drafted in 1982 provides the following :
1. This Treaty shall not preclude the application by either
Party or any political subdivision thereof of (a) any and all
measures necessary for the maintenance of public order and
morals, the fulfillment of its obligations with respect to th e
maintenance or restoration of international peace or security,
or the protection of its own essential security interests; or (b)
any and all measures regarding the ownership of real
property within its territory.
Article 18 of 2012 U.S. Model BIT hastheheadi ng OEssenti al Secl
also limits access to sensitive information by providing that:
Nothing in this Treaty shall be construed:
1. torequire a Party to furnish or allow access to any
information the disclosure of which it determines to
be contrary to its essential security interests; or
2. to preclude a Party from applying measures that
it considers necessary for the fulfilment of its
obligations with respect to the maintenance or
restoration of international peace or security, or the

protection of its own essential security interests.

528 Hungary -Russia BIT,supranote 383, art. 2.
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Another variation using the phrase o0essenit
the Mauritius BIT with the Belgium and Luxembourg European Union
(BLEU) (2005):
The provisions of this Agreement shall not in any wa y limit
the right of either Contracting Party to apply prohibitions or
restrictions of any kind or take any other action, which is
directed to the protection of its essential security interests, or
to the protection of public health or the prevention of di seases
and pests in animals or plants.529
The Macedonia-Morocco BIT (2010) uses a broader term than national
security by wusing the term oOoOpublic securi:
Nothing in this Agreement shall be construed to prevent a
Contracting Party from taking an y action that is considered
as necessary for the protection of public security, order or
public health or protection of environment, provided that
such measures are not applied in a manner which would
constitute a means of arbitrary or unjustified
discrimi nation. 530
Recognizing that the term onational S
issue since llAs typically do not define them, some national security
provisions contain an exhaustive list of specific situations like the protection
of strategic industries or in time of a war or an armed conflict to narrow

down the cases in which States may invoke the exception. Under this

529 Mauritius -BLEU BIT, art. 14, Nov. 30, 2005.

530 Macedonia-Morocco BIT, supranote 450, art. 2.
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comprehensive list approach, which is better associated with FTAs than in
BITs,531 at least one of the listed conditions must be present. Sincethe
national security clause will become more difficult to invoke, Contracting
Parties will deal with greater certainty and predictability and provide a
disincentive to protecting strategic industries. 532 For example, the India-
Malaysia Comprehensive Economic Cooperation Agreement (CECA) (2011)
enumerates four speci fic circumstances r
security interests that require a severe crisis like war or other emergency case
which must exist in order to trigger the national security exce ption.
Moreover, this provision is not contained in the investment chapter but in
the <chapter providing for gener al except
Except i ons 6-MadlysiatCRGA states dhe fallowing:
Nothing in this Agreement shall be cons trued:
[ e]
(b) to prevent a Party from taking any actions which
it considers necessary for the protection of its
essential security interests:
(i) relating to the traffic in arms,
ammunition and implements of war and
to such traffic in other goods and
materials or relating to the supply of
services as carried on, directly or

indirectly, for the purpose of supplying

531UNCTAD, Protection supranote 452, at 85.

532]d. at 88.
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or provisioning a military esta blishment;
(i) taken in time of war or other
emergency in international relations;
(iii) relating to fissionable and
fusionable materials or the materials
from which they are derived; or
(iv) relating to protection of critical
public infrastructure, in cluding
communications, power and water
infrastructure from deliberate attempts
intended to disable or degrade such
infrastr@wture [ é]
Article 18 of the China-JapanKorea Trilateral Investment Treaty (2012) also
contains an exhaustive list of the circumstances that enable States to invoke
the national security exception:
1. Notwithstanding any other provisions in this Agreement
other than the provisions of Article 12 [covering
compensation for losses or damages due to armed conflict or
civil strif e], each Contracting Party may take any measure:
(a) which it considers necessary for the protection of
its essential security interests:
(i) taken in time of war, or armed
conflict, or other emergency in that

Contracting Party or in international

533|ndia-Malaysia CECA, art. 12.2,Feb. 18, 2011
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relations; or
(i) relating to the implementation of
national policies or international
agreements  respecting the non
proliferation of weapons;
(b) in pursuance of its obligations under the United
Nations Charter for the maintenance of international
peace andsecurity.534
In addition to being present in the general exceptions provision, the
national security provision may be present along with the public order

clause. Measures necessary for the maintenance of public order may take

effect due to a number of factors such as economic crises or civil disturbances.

An example is in Article X of the Bangladesh-U.S. BIT (1986) which states the
following:
This Treaty shall not preclude the application by either Party
of any and all measures necessary for the maintenanceof
public order, the fulfilment of its obligations with respect to
the maintenance or restoration of international peace or
security, or the protection of its own essential security
interests 535
In Article 15 of the Columbia -Japan BIT (2011), the vaguenessf the term
opublic ordero6 within the national

following the public order clause as follows:

534 China-JapankKorea Trilateral Investment Treaty, art. 18, May 13, 2012.
535 Bangladesh-U.S. BIT,supranote 416, art. X.
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1. [ é] nothing in this Agreement

[Treatment in Case of Strife] shall be construed to prevent that

former Contracting Party from adopting or enforcing

measures [ é]

(b) necessary to protect public morals or to maintain
public order;

Note: The public order exception may be invoked only where

a genuine and sufficiently serious threat is posed to one ofthe

fundamental interests of society.536

A specific circumstance sometimes mentioned in the national
security provision is for the protection of international peace and/or security.
This broadens the scope of the national security exception because it pernits
States to invoke the exception even if the conflict does not directly affect it.
Perhaps foreseeing the chance for abuse, some BITs limit international
obligations to those that occur from the United Nations Charter. Article X of
Bangladesh-U.S. BIT (1986) uses a generic formulation for national security
in international situations:

1. This Treaty shall not preclude the application by either

Party of any and all measures necessary for the maintenance

of public order, the fulfilment of its obligations with respect

to the maintenance or restoration of international peace or

security, or the protection of its own essential security

interests 537

536 Colombia-Japan BIT,supranote 449, art. 15.1.
537 Bangladesh-U.S. BIT,supranote 416, art. X.1.
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However, the Canada-Jordan BIT (2009) requires its Contracting Parties to
limit international obligations to tho se that arise from the United Nations
Charter:
4. Nothing in this Agreement shall be construed:
[ €]

(c) to prevent any Party from taking action in

pursuance of its obligations under the Charter of the

United Nations [sid for the maintenance of

international peace and security.538

National security exception may concern prohibiting the
dissemination of certain information when counter to essential security
interests. Such a carveout may be needed when an IIA contains a
transparency obligation or to prevent the disclosure of sensitive information
in investor -State arbitration proceedings. Article 10 of the CanadaJordan
BIT (2009) shows a typical example:
4. Nothing in this Agreement shall be construed:

(a) to require any Party to furnish or al low access to

any information the disclosure of which it

determines to be contrary to its essential security

intere8ts; [ é]
Under the heading o0Transparency of Arbitrez:
ASEAN -Australia -New Zealand FTA (2009) specifically forbids the release

of certain information in a tribunal setting:

538 Canada-Jordan BIT, art. 10, para. 4, June 28, 2009.
539 |d.
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The tribunal shall not require a Party to furnish or allow

access to information the disclosure of which would impede

|l aw enforcement or would be contrary

protecting Cabinet confidences, personal privacy or the

financial affairs and accounts of individual customers of

financial institutions, or which it determines to be contrary to

its essential security 540

Although more commonly seen in the general exceptions provisions,
some national security exceptions contain safeguards against arbitrary or
unjustifiable discrimination between investments or between investors, or a
disguised restriction on international trade or investment. This language is
more frequent in general exceptions than national security exceptions
because the latter usualy gives States full discretion. Other formulations
have included the requirement that the measure must be in accordance with
domestic laws or that a Contracting Party will not use the measure in order
to avoid its obligations. These requirements against abuse of the national
security exception has not been addressed in investorState proceedings. For
example, Article 2 of the Macedonia-Morocco BIT (2010) provides that a
measure not be applied arbitrarily or for discrimination:

Nothing in this Agreement shall be construed to prevent a

Contracting Party from taking any action that is considered

as necessary for the protection of public security, order or

public health or protection of environment, provided that

such measures are not applied in a manner which would

540 ASEAN -Australia -New Zealand FTA, supranote 505, art. 26.
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constitute a means of arbitrary or unjustified

discrimination .541
Article 13 of the India -Lithuania BIT (2011) contains another variation of the
national security exception:

Nothing in this Agreement precludes the host Contracting

Party from taking action for the protection of its essential

security interests or in circumstances of extreme emergency

in accordance with its laws normally and reasonably applied

on a non-discrimin atory basis.542
Article 18 of the China-JapanKorea Trilateral Investment Treaty (2012)
prohibits using national security measures as a means of avoiding its treaty
obligations:

2. In cases where a Contracting Party takes any measure,

pursuant to paragraph 1 [covering security exceptions], that

does not conform with the obligations of the provisions of this

Agreement other than the provisions of Article 12 [covering

compensation for losses or damagesdue to armed conflict or

civil strife ], that Contracting P arty shall not use such measure

as a means of avoiding its obligations.543

Contracting Parties reserve the highest degree of autonomy when
measures taken under the national security provision are excluded from

judicial review . Although this type of draftin g is rare because of the potential

541 Macedonia-Morocco BIT, supranote 450, art. 2.
542|ndia -Lithuania BIT, art. 13, Mar. 31, 2011.
543 China-JapankKorea Trilateral Investment Treaty, supranote 536, art. 18, para. 2.
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for abuse of the national security exception, a few IlAs such as the India-
Mal aysia CECA (2011) provides the follow
Justiciability of Security Exceptions©é:
With respect to the interpretation a nd/or implementation of
this Chapter, the Parties confirm their understanding that
disputes submitted to arbitration pursuant paragraphs 7 and
8 of Article 10.14 (The Settlement of Investment Disputes
between a Party and an Investor of the Other Party), where
the disputing Party asserts as a defence that the measure
alleged to be a breach is within the scope of a security
exception as set out in Article 12.2 (Security Exceptions), any
decision of the disputing Party taken on such security
considerations shdl be nonjusticiable in that it shall not be
open to any arbitral tribunal to review the merits of any such
decision, even where the arbitral proceedings concern an
assessment of any claim for damages and/or compensation,
or an adjudication of any other issues referred to the
tribunal. 544
A more succinct variation is offered in Article 12 of the Mexico -Netherlands
BIT (1998):
The dispute settlement provisions of this Schedule shall not
apply to the resolutions adopted by a Contracting Party for

national security reasons 545

544 |ndia -Malaysia CECA, supranote 533, annex 122.
545 Mexico-Netherlands BIT, art. 12, May 13, 1998.
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The national security exception may also prevent the justiciability of
investment disputes arising from such a context. Article 23 of the Iceland-
Mexico BIT (2005) excludes investorState proceedings if the measures are in
connection to the acquisition of a domestic investment:

The dispute settl ement provisioné sha

resolutions adopted by a Contracting Party which, for

national security reasons, prohibit or restrict the acquisition

of an investment in its territory, owned or controlled by its

nationals, by investors of the other Contracting Party,

according to the legislation of each Contracting Party.546

Some questions may arise as to the relationship between the national
security exception and another provision that enables compensation for
losses incurred due to armed conflict or civil strife because they often apply
and arise out of the same event. Some IIAs clarify the relationship to allow
both provisions to operate simultaneously as in Article 15 of the Japan-
Vietnam BIT (2003):

1. Notwithstanding any other provisions in this Agreement

other than the provisions of Article 10 [covering

compensation for losses due to armed conflicts and civil

strife], each Contracting Party may:

(a) take any measure which it considers ne@ssary for
the protection of its essential security interests;

[ é §47.

546 |celand-Mexico BIT, art. 23, June 24, 2005.
547 JapanVietnam BIT, art. 15, Nov. 14, 2003.
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Another example is in Article 15 of the Colombia -Japan BIT (2011) and this
variation requires information disclosure for cases arising out of the civil
strife clause:
2. Nothing in this Agreement other than Article 12
[Treatment in case of Strife] shall be construed:
(a) to require a Contracting Party to furnish or to
allow access to any information whose disclosure
would be contrary to its essential security interests;
(b) to prevent a Contracting Party from taking any
action which it considers necessary for the protection
of Iits essential 48ecurity int
Moreover, some 1llIAs do not contain any exception for national
security perhaps to grant the highest level of investor prot ection, but at the
risk of subordinating a St ateds
including a national security provision is preferable because it creates a
better level of certainty and predictability in case of an investor -State dispute.
Contracting Parties that opt to exclude the national security provision may
do so relying on other safeguarding provisions in the agreement such as
those on general exceptions and other reservations and/or carve-outs that
exempt certain measures and/or industr ies from treaty obligations. The
Australia -Mexico BIT (2005), BarbadosCanada BIT (1996), and the China
Guyana BIT (2003) all do not contain a national security provision. While
the 2004 Canadian Model BIT is silent on national security, the Canada

China BIT provides in an annex a carve-out for national security that

548 Colombia-Japan BIT,supranote 449, art 15, para. 2.
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excludes the application of disputes between the Contracting Parties (Article
15) and the entire Part C covering investor-State arbitration claims. 549
Specifically, Canada merely states in Annex D.34 that foreign investments
potentially affecting national security will be screened in accordance to the

Investment Canada Act while China provides extra clarification of the

phrase oOnational security®reviewd in a se|]
D. Essential Security |nterest

Whet  her the term Oessential security ir
interpretation than oOnational securityd v
UNCTAD, but it concluded that oi t i s far

Parties, by choosing one d these alternatives, actually intended to introduce

such a distinctiono6 and further observed
terms should be left to the arbitral tribunals. 552 Whi | e t he origins of
securityd in Il As may hiitaryethreats orlothee d fr om f
similar acts, the UNCTAD study acknowledged that the contemporary

meaning of oOnational securityo6 could reas

549 Canada-China BIT, annex D.34, Sep. 9, 2012 (unlike its China counterpart,
Canada has not appended a footnote explaining
revi ewod) .

550|d. annex D.34, n. 13 stating that:

For Chi na, 6national security reviewd may
various forms of investments for national security purposes. At the

time of the entry into force of this Agreement, the specific legal

document on Chinads nat iGreukrofteecuri ty revi
General Office of the State Council on the Establishment of the Security

Review System For The Merger and Acquisition of Domestic Enterprises

by Foreign Investors focusing on the review of mergers and

acquisitions of domestic enterprises by foreign investors.

551 UNCTAD, Protection supranote 452, at 73.
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public health and the environment in addition to other events that
undermine the politic al, economic, financial, cultural, or social stability of a
States52 as detailed in Article 2 of the Hungary -Russia BIT (1995):

This Agreement shall not preclude the application of either

Contracting Party of measures, necessary for the maintenance

of defence, national security and public order, protection of

the environment, morality and public health. 553

In contrast, the NPM provision in Article XI of the U.S. -Argentina BIT
(1991) opts for the term oOessenti al
ofthet er m onational securitydé in the

This Treaty shall not preclude the application by either Party

of measures necessary for the maintenance of public order,

the fulfillment of its obligations with respect to the

maintenance or restoration of inter national peace or security,

or the protection of its own essential security interests.554

secur |

entire

Article 18 under the heading O0OEssenti al

U.S. Model BIT provides that:
Nothing in this Treaty shall be construed:
1. to require a Party to furnish or allow access to any
information the disclosure of which it determines to be

contrary to its essential security interests; or

552See idat 7.
553 Hungary -Russia BIT,supranote 383, art. 2.
554U.S-Argentina BIT, supranote 178, art. XI.
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2. to preclude a Party from applying measures that it

considers necessary for the fulfillment of its obligations wi th

respect to the maintenance or restoration of international

peace or security, or the protection of its own essential

security interests.

Although the draft MAlI was never realized, the article titled
0Gener al Exceptionsd al scouruisteyd itrhtee rteesrtnms 60
exclusion of oOnational securitydéd to cover
interests related to times of war, armed conflict, or other emergency in
international relations; or, to the implementation of national policies or
international agreements respecting the non-proliferation of weapons of
mass destruction; or, to arms production. 555

While countries like Brazil, Denmark, Greece, Italy, and South Africa
have never included an essential security interest provision, the United
States has always included it in its BITs and FTAs with investment
chapters 556 Moreover, the scope of the essential security interest provisions
differs by IIA. The essential security provision in Article Xl of the U.S. -
Argentina BIT is not defined by a s pecific set of situations. States will change
the scope of this open formulation depending on the priorities and concerns
of the country. For example, the 2007 Colombian Model BIT intentionally
restricts the scope of the essential security interests provsion so that the
Contracting Parties can regulate against investments that are derived from

illegal activities:

55%5Draft MAI, supranot e 139, c¢ch. VI [ O0Exceptions and Saf
556 OECD, ESSENTIAL SECURITY INTERESTS supranote 378,at 98.
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3. Nothing contained in this Agreement shall bind either
Contracting Party to protect investments made with capital or
assets derived from illegal activities, and it shall not be
construed so as to prevent a Party from adopting or
maintaining measures intended to preserve public order, the
fulfilment of its duties for the keeping or restoration of
international peace and security; or the protection of its own
essential security interests557
The essential security interest provision in the 2004 Canadian Model
BIT is also limited to specific circumstances and while not tested in an
investor-State proceeding may exclude economic crises when iterpreted as
an exhaustive list:558
4. Nothing in this Agreement shall be construed:
(b) to prevent any Party from taking any actions that
it considers necessary for the protection of its
essential security interests
(i) relating to the traffic in arms,
ammunition and implements of war and
to such traffic and transactions in other
goods, materials, services and
technology undertaken directly or
indirectly for the purpose of supplying a

military or other security establ ishment,

557 Colombia Model BIT, supranote 424, art. I1.3.
558 UNCTAD, Protection supranote 452, at 85.
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(i) taken in time of war or other
emergency in international relations, or
(iii) relating to the implementation of
national policies or international
agreements  respecting the non
proliferation of nuclear weapons or
other nuclear explosive devices [5®] .

To avoid the question of whether a grave crisis is within the scope of
the essential security interests provision, some provisions will clarify that the
list of circumstances is not exhaustive. An example is in the provision titled
0 Se c ur ihe Ned Zealand-Singapore CEPA (2000) providing that:

Nothing in this Agreement shall be construed:

(a) as preventing either Party from taking any action

which it considers necessary for the protection of its
essential security interests, including but not

limited to action relating to traffic in arms,
ammunition and implements of war and to such

traffic in other goods and materials as is carried on
directly or indirectly for the purpose of supplying a

military establishment, and any action taken in time

of war or other emergency in domestic or
internationa¥° rel ations [ é]

In another variation of the essential security interests provision, the

559 Canada Model FIPA, supranote 505, art. 10.
560 New Zealand -Singapore CEPA, supranote 458, art. 76(a).
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phrase oO0serious internal di sturbancesd
affect the maintenance of law and order theoretically expanding the scope of
this provision to include grave economic crises. For instance, Article 83 of
the Association Agreement between EU and Egypt (2001) provides the
following:
Nothing in this Agreement shall prevent a Party from taking any

measures:

[ €]

(c) which it considers essential to its own security in

the event of serious internal disturbances affecting

the maintenance of law and order, in time of war or

serious international tension constituting threat of

war or in order to carry out obligations it has

accepted for the purpose of maintaining peace and

international security. 561

Although the inclusion of the essential security interest provision

constitutes a small part of international investment agreements, its growth
has been remarkalde with more than half of the IIAs concluded in 2015
containing a self-judging essential security interest provision. 562 Narrow
essential security interest provisions limit the scope of self-judging to specific
subjects. However, broad essential provisionscarry the risk of giving a wide

amount of discretion to host States in the absence of anydefined conditions

561 EU-Egypt Association Agreements, art. 83(c), June 25, 2001.

562Karl P. Sauvant et al., The Rise of Selfudging Essential Security Interest Clauses in
International Investment AgreementS€oLUMBIA CTR. ON SUSTAINABLE INVESTMENT
(Dec. 5, 2016), http://ccsi.columbia.edu/files/2016/10/No  -188-Sauvant-Ong-
Lama-and-PetersenFOR-WEBSITEFINAL.pdf.
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