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South Korea, one of the most vital players in international trade, falls into a 
dilemma when the issue of inter-Korean trade is raised. Due to the uniqueness of the 
relationship, the current privileges South and North Korea share are legitimate 
internally, but externally, are against the WTO laws, particularly the Most Favoured 
Nation (MFN) Treatment and also possibly the Subsidy measures. This not only 
increases tension between South Korea and her trading partners, but also potentially 
defames the true purpose of inter-Korean trade that is to build peace and prosperity 
on the Korean peninsula and further onto East Asia. 
 

This research, therefore, first attempts to provide the overall understanding 
of inter-Korean trade from the definition, scope, and implication to its history. 
Because of the specificity the inter-Korean trade holds, the solid understanding of the 
trade is expected to contribute to better and calm judgment of the legal controversies. 
After all, the thesis brings the controversial issues of both MFN Treatment and WTO 
Subsidy, to assess whether or not there is any risk that contemporary South Korean 
treatment towards North Korea could possibly fall into illegal actions. Further, the 
research tries to suggest some ‘legally-possible solutions’ exempting any political and 
diplomatic perspectives. 

 
In the end, the possibility of North Korean accession to the WTO is given a 

closer look. By dealing with some case studies of the accession experiences of some 
countries that have very similar economic and political conditions to North Korea, it 
is aimed to discover what is expected from North Korea before, during and after the 
WTO accession process. 
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Introduction 
 
 The economic prosperity that South Korea has achieved seems 

somewhat distant from what is normally expected under the certain conditions 

the country has – a small area of land, almost no inborn natural resources, and 

above all, is a divided nation. Foreign trade has been a true momentum that 

drove South Korean economy for last half a century. 

 In that sense, the birth of the World Trade Organization (hereinafter 

referred to as WTO) in 1995 with its surveillance and regulations, is very 

meaningful. Under the WTO philosophy of fair and more liberalized trade, 

South Korea could have freely possesses and enjoys many opportunities to 

expand its markets globally and export their products more. South Korea’s 

trade has rarely been discouraged even at the period of drift of the Doha 

Development Agenda. It even flourished better with the proliferation of 

bilateral and multilateral free trade agreements (hereinafter referred to as 

FTAs). 

 Yet, South Korea, the good conformer of the WTO, has carried some 

controversies and has some potentials to be a ‘bad boy.’ As mentioned above, 

South Korea is an only divided nation on the globe, and due to its politically 

and diplomatically unique situation, it has maintained a special, but rare, inter-

Korean trade. 

 The trade between South and North Korea, inter-Korean trade, in fact 

has a longer history than one normally thinks. Started in 1940s, and resumed 

in the late 1980s, the inter-Korean trade has always been a part of South 
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Korea’s developing trade strategy as an undeveloped controversy and 

unfinished assignment. 

 Understanding the North as a part of our territory under the 

Constitution, South Korea treats them very differently – with more favor 

indeed, and this has sometimes been very disputable among other trading 

partners like the United States and Japan. The issues of Most Favoured Nation 

(hereinafter referred to as MFN) and Subsidy are very sensitive under the 

WTO system, and though rarely raised and complained so far – fortunately – 

there is no doubt that it is a very provocative and unpredictable controversy. If 

one finds North Korea as their trading or political competitor, it is very normal 

this issue to be brought in at any time. 

 If one considers all the political and diplomatic situations that North 

Korea is in, possibly it sounds very unrealistic to even mention about the WTO 

Accession of North Korea. This thesis, however, focuses solely on the legal 

perspective of the WTO, exempting any political and diplomatic perspectives, 

therefore, the issue is dealt further. And in fact, some North Korea-like 

countries have already and successfully acceded to the WTO and currently in 

the middle of negotiations for their accessions. 

 South Korea has relied highly on foreign trade for its economy, and 

due to her viviparous condition, the dependence on trade is to be expanded. 

How to wisely resolve the controversies in inter-Korean trade is as important 

as future FTA negotiations with newer countries. In addition, the stabilization 

in inter-Korean trade will surely invite both trust and peace, which will 
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gradually and hopefully lead to the peaceful unification of the peninsula and 

harmony in East Asia. 
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Chapter I: The Understanding of Inter-Korean Trade 
 
1.1 The Definition 
 

Before the definition and scope of inter-Korean trade are dealt, it is 

probably better to reaffirm the understanding of international trade since they 

share substantial identity with minor differences – but the ‘minor’ differences 

could also be ‘crucial’ differences. 

According to OECD1 Statistics, there are two major items involved 

to grasp the concept of international trade – imports and exports – and it is as 

simple as the two words. Imports of goods mean the total value of goods, 

entering the domestic territory of a country while exports embraces the value 

of goods which leave the domestic territory. And it further adds the fact that 

in these days, unlike the past, international trade is not only about imports and 

exports of tangible goods but also about services to the people abroad.2 

The definition of inter-Korean trade, though sound unusual and 

unfamiliar in compare to the concept of international trade, is not very distant 

from the conventional and typical range of international trade mentioned 

above. Basically speaking, it covers all the ‘exchanges’ of goods and services 

                                          
1  OECD is the acronym, meaning Organization for Economic Cooperation and Development. 
According to the official website of the organization at http://www.oecd.org/, OECD is established in 
1961 and now has the membership of 34 countries including South Korea and being located their 
headquarters in Paris, France. They are “to promote policies that will improve the economic and social 
well-being of people around the world.” It also “provides a forum in which governments can work 
together to share experiences and seek solutions to common problems.” More particularly, OECD 
Statistics (at http://stats.oecd.org/) “includes data and metadata for OECD countries and selected non-
member economies.” 
2 OECD Statistics, “Glossary of Statistical Terms,” http://stats.oecd.org/glossary/detail.asp?ID=1405 
(accessed March 10, 2014) 
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between South and North Korea. More precisely, Statistics Korea defines 

inter-Korean trade as follows: 

 
Inter-Korean trade comprises both ‘carry-out’ and 

‘carry-in’ of goods between South and North Korea – it is a 
part of South-North economic cooperation. Under such 
definition, the trade is further divided into two subcategories 
that are ‘trade of simple goods’ 3  and ‘processing-on-
commission trade.’4  

 
‘Trade of simple goods’ generally means a simple 

transaction of commodities by sales contract and more than 85% 
of the trade is indirect through a mediator in a third country. 
On the other hand, ‘processing-on-commission trade’ is a type 
of trades that all or partial subsidiary materials from South 
Korea are to be supplied to the North to manufacture finished 
or half-finished products and bring back in.5 
 
The definition and scope of inter-Korean trade are further elaborated 

by the Ministry of Unification (hereinafter referred to as MoU) of South Korea. 

While their scope of inter-Korean trade still covers all ‘carry-out and -in’ of 

commodity goods, yet it also explains that the methods of trade could include 

“purchase and sale, exchange, lease, loan of use, donation and so on.”6 It is 

                                          
3 Statistics Korea, e-나라지표, “부문별지표: 남북 교역 추이” 
http://www.index.go.kr/potal/main/EachDtlPageDetail.do?idx_cd=1698 (accessed March 10, 2014) The 
term ‘trade of simple goods’ is the author’s translation of ‘단순물자교역’ 
4 Ibid., the term ‘processing-on-commission trade’ is the author’s translation of ‘위탁가공교역’ 
5 Ibid. 
6  통일부. 『남북교역실무 안내』 . 통일부., p. 92. (In Korean) The terms ‘purchase and sale, 

exchange, lease, loan of use, donation’ are the author’s translation of ‘매매, 교환, 임대차, 사용대차, 

증여’ 
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not only a trade of simple goods, but also ‘connection trade’7 and ‘processing-

on-commission trade.’8 An example provided by the Ministry seals the better 

understanding of the concept. If a product of a third country is carried between 

the South and North – even if it is processed in a third country – it still is 

considered inter-Korean trade whereas a North Korean product first is 

exported to a third country and then brought into the South Korean territory, it 

becomes a foreign trade.9 

It is very important to understand that the expression ‘carry-out’ and 

‘carry-in’ are used when dealing with inter-Korean trade instead of ‘export’ 

and ‘import.’ In inter-Korean trade, one never uses the words ‘export’ and 

‘import,’ because under the Constitution, South Korea does not perceive the 

North as a sovereign country – much the same is applied to North Korean side 

as well – but as a part of the territory on Korean peninsula. Instead, it is 

understood as simple ‘carry-out and -in’ between the interior. Further on this 

issue will be explained in a greater depth in Chapter II. 

Anyone is eligible to be a player in inter-Korean trade as long as he 

or she trades in accordance with state institution, local government, 

government investment institution and Foreign Trade Act. In addition, one 

                                          
7 Ibid., p. 93. ‘connection trade’ is the author’s translation of ‘연계교역.’ The book further expands the 

range of ‘connection trade’ that it is the trade linked to ‘carry-out and -in’ including barter trade (물물

교환), compensation trade (구상교역) and counter purchase (대응구매). 
8 Ibid. In the definition by the MoU, ‘processing-on-commission trade’ is written as ‘임가공교역’ that 

includes both ‘위탁가공교역’ discussed before and ‘수탁가공교역.’ While the former sets South Korea 
to send raw materials to North Korea, the latter has North Korea to deliver materials to South Korea, the 
production base. 
9 Ibid., pp. 52-53. 
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who is authorized by the Minister of Unification after the vote by South and 

North Exchange and Cooperation Promotion Council can also involve in inter-

Korean trade. However, even following Foreign Trade Act, one still needs to 

qualify for handling certain type of products for the establishment of order in 

the distribution, public health and safety.10 

So to speak regarding product types, basically the goods in inter-

Korean trade are administered and categorized under the Customs Law Article 

50. It is also subdivided into ‘carry-out and -in requiring an approval’ and 

‘carry-out and -in comprehensively approved.’11 

The ‘carry-out and -in requiring an approval’ includes goods like 

books, software, recorded music, videos, games, art works, pottery, crafts,  

computers, various agricultural, marine products and foodstuffs. In contrast, 

the ‘carry-out and -in comprehensively approved’ covers items such as 

travelers’ companion, the goods needed in everyday life of South Koreans and 

the foreigners who work in North Korea, and the products for the events 

authorized by the South and North, for example, the South-North Dialogue.12 

 
 
 
 
 

                                          
10 Ibid., pp. 53-54. When it says ‘certain type of products,’ they include goods like drinkable spring 
water, alcoholic beverages, Arsenic trioxide, medical herbs and so forth. 
11  Ibid., p. 55. The terms ‘carry-out and -in requiring an approval’ and ‘carry-out and –in 
comprehensively approved’ are the author’s translation of ‘승인을 요하는 반출ㆍ반입,’ and ‘포괄적

으로 승인한 반출ㆍ반입,’ respectively. 
12 Ibid., pp. 54-55. 
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1.2 The Implication 
 

Adam Smith and David Ricardo of the 18th to 19th century with the 

principles of absolute and comparative advantage respectively are probably 

two of the most important and prominent figures in economic theories of 

international trade.13 It is said that: 

 
Countries engage in international trade for two basic reasons, 

each of which contributes to their gains from trade. First, countries 
trade because they are different from each other. Nations, like 
individuals, can benefit from their differences by reaching an 
agreement in which each does the things it does relatively well. 
Second, countries trade to achieve economies of scale in production. 
That is, if each country produces on a limited range of goods, it can 
produce each of these goods at a larger scale and hence more 
efficiently than if it tried to produce everything.14 

 

 In other words, when two countries have very different bases for 

manufacturing, one is very likely to have a better comparative advantage in a 

certain type of products than another. It motivates active interaction and trade 

then. 

                                          
13 For the definitions of an ‘absolute advantage’ and a ‘comparative advantage’ respectively, in Krugman, 
Paul R. et al. (2012) “International Economics: Theory & Policy (9th Edition),” Pearson, it writes that 
“when one country can produce a unit of a good with less labor than another country, we say that the 
first country has an absolute advantage in producing that good” and “a country has a comparative 
advantage in producing a good if the opportunity cost of producing that good in terms of other goods is 
lower in that country than it is in other countries” on pages 59 and 56 respectively. About the definition 
of the ‘opportunity cost’ then, it is “the best alternative that we forgo, or give up, when we make a choice 
or a decision” according to Case, Karl E. and Fair, Ray C. (2007) “Principles of Economics (8th Edition),” 
Pearson Prentice Hall, p. 2. 
14 Krugman, Paul R. et al. (2012) “International Economics: Theory & Policy (9th Edition),” Pearson, p. 
54. 
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 Fundamentally, South and North Korea have very different production 

bases. The North, historically and traditionally, is specialized in heavy 

chemical industry whereas in the South, they are more devoted to produce 

consumer goods. Major core resources that can boost industrial production and 

prosperity such as coal, cooper tungsten, zinc, gold, iron ore and graphite are 

intensively distributed in the northern part of the peninsula, therefore North 

Korea enjoys the ‘absolute advantage’ in metal, ceramic, electricity, gas and 

chemical industry as proven in the data from 1940s that displays 85%, 70%, 

85% and 88% of possession respectively. Meanwhile, in South Korea, the 

production of such fields are very immature and instead, they only have their 

light industries, focusing on textile industry (86%), printing, lumber, and food 

production, in particular, rice and barley. (See Table 1) Thus, it can be 

concluded and summarized that considering the economic and geographical 

conditions of the South and North, there is formed a complementary economic 

structure15, having a clearly visible ‘comparative advantage’ over each other. 

 Inter-Korean trade, however, in fact has much greater implication than 

the simple economic logic explained above. As Cho, Myung-chul 16 , a 

                                          
15 정만식 (1999) 『남북한무역구조론』. 청목출판사., pp. 11-12. (In Korean) 
16 According to North Korea Development Report 2003/04, Cho Myung-chul is a Research Fellow at 
the Korea Institute for International Economic Policy. He received his Ph.D. in economics from Kim Il 
Sung University in Pyongyang, North Korea and taught at there the same university between 1987 and 
1994. His main research areas include North Korea’s current economic situation and problems, future 
directions for economic reform, inter-Korean relations and Sino-North Korea economic relations. His 
recent publications include: Patterns and Performance of External Financing in Transitional Economics 
(KIEP, 2000) and The Current Status of Market Economy Education in North Korea and the Possible 
Measure of Inter-Korean Cooperation (KIEP, 2001). 
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Research Fellow at the Korea Institute for International Economic Policy 

(hereinafter referred to as KIEP), points out in the seminar on December 20th, 

2001, inter-Korean trade in early 1900s to early 2000s usually is in the form 

of indirect trade, which in other words, hardly utilizes the advantages of 

geographical closeness and economic mutual complementation between the 

South and North. In his argument, it is continued that such indirect trade so far 

is due to lack of legal and systemic security device. That is to say, there is no 

guarantee for one’s safety, investment protection, and prevention for double 

taxation. It also has a great possibility of many foreseeable problems that are 

related to fixed date of payment, price settlement, quality and volume of goods. 

Such ambiguity and anxiety impede the expansion of inter-Korean trade.17 

 In this sense, maintaining and enhancing a stable inter-Korean 

relationship is very important, not only for the world but especially for the two 

Koreas. For this purpose, inter-Korean trade is a key player. Because inter-

Korean trade is more than the mutual exchange of goods – it also includes 

economic cooperation and aid projects – it provides what is considered the 

most needed for North Koreans and as a consequence, efficiently brings a 

better harmony between the two. In other words, inter-Korean relationship can 

influence inter-Korean trade and vice versa. 

 Like sanctions18, mainly economic sanctions in this scenario, are very 

                                          
17 이종운 (2002) “북한의 대외경제정책 10년 평가와 과제 – KIEP 세미나 브리핑” pp. 102-
103. (In Korean) 
18  UN Security Council Sanctions Committees, “SECURITY COUNCIL SANCTIONS 
COMMITTEES: AN OVERVIEW,” http://www.un.org/sc/committees/ (accessed May 2, 2014). For 
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powerful, on the other hand, economic cooperation including trade could also 

be very effective particularly in inter-Korean relationship. In his speech as a 

panelist for ‘Session 1: Current State of South-North Relations and Challenges’ 

on October 22nd, 2012 during ‘IGE/KEXIM/KAS/KDI/PIIE19 Conference on 

Unification and the Korean Economy,’20 Professor Chung-In Moon of Yonsei 

University21 mentioned about the importance of economics in inter-Korean 

relations and the ideal attitude of inter-Korean cooperation as follows: 

[…] economics should be the engine of resuscitating inter-Korean 
relations. Businesses and firms are the best ways to rebuild trust 
with North Korea. Of course, North Korea should come up with all 
sorts of reforms. […] it has to have some transparency in economic 
data, cultivate a new entrepreneur class that can handle capitalist 
transactions and reform the major economic institutions. […] 
 
[…] we must mention reciprocity. Reciprocity has two faces. If you 

                                          
more official purpose, definition and scope of sanctions, here attached the overview provided by UN 
Security Council Sanctions Committees: “Under Chapter VII of the Charter, the Security Council can 
take enforcement measures to maintain or restore international peace and security. Such measures range 
from economic and/or other sanctions not involving the use of armed force to international military 
action. The use of mandatory sanctions is intended to apply pressure on a State or entity to comply with 
the objectives set by the Security Council without resorting to the use of force. […] The Council has 
resorted to mandatory sanctions as an enforcement tool when peace has been threatened and diplomatic 
efforts have failed. The range of sanctions has included comprehensive economic and trade sanctions 
and/or more targeted measures such as arms embargoes, travel bans, financial or diplomatic restrictions.” 
19 For the information: 

1) IGE: the Institute for Global Economics (http://www.igenet.com/), 
2) KEXIM: the Export-Import Bank of Korea (http://www.koreaexim.go.kr/en/), 
3) KAS: the Konrad-Adenauer Stiftung (http://www.kas.de/wf/en/), 
4) KDI: the Korea Development Institute (http://www.kdi.re.kr/kdi_eng/main/main.jsp), and 
5) PIIE: the Peterson Institute for International Economics (http://www.iie.com/) 

20 The conference took place in Sapphire Room, Lotte Hotel Seoul from October 21 to 22, 2012. 
21  송경진 (2013) 『국내외 석학들이 보는 통일과 한국경제』 . 세계경제연구원., p. 552. 
Moon, Chung-In (Professor of Political Science and Diplomacy, Yonsei University) “served as dean of 
Yonsei’s Graduate School of International Studies and as chairman of the Presidential Committee on the 
Northeast Asian Cooperation Initiative. He was policy advisor for the National Security Council of the 
Office of the President. He is currently a member of the Pacific Council on International Policy, the 
Institute of International Strategic Studies and is fellow of the Club of Madrid.” 
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look at the World Trade Organization (WTO), it has three major 
principles. The first is non-discrimination; the second, reciprocity; 
and the third, transparency. But the WTO’s reciprocity is the so-
called “diffused reciprocity.” You can give first. You can take later. 
You cannot balance out every trade transaction. On the other hand, 
you can think about economic and mechanical reciprocity. I give 
you US$100. I take US$100 worth of goods or services from you. 
 
But in dealing with North Korea, “diffused reciprocity,” as 
embodied in the WTO’s principles and norms, seems to be more 
effective than mechanical reciprocity. Give first. Take later. This 
will change inter-Korean relations and open new horizons for joint 
prosperity on the Korean peninsula.22 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                          
22 Ibid., p. 322. 
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1.3 The History 
 

Inter-Korean trade has a long history. Although relatively unknown, 

inter-Korean trade has been in de facto existence even in the ‘chaotic period’ 

as early as from 1940s and near to even 1950s. This is the period that embraces 

the time when Korea, in the end, became independent from the 35-year 

Japanese Colonization23 and again suffered from the Korean War.24 The inter-

Korean trade back then was called ‘unofficial’ – it finally became ‘official’ in 

1988 after the former President Roh Tae-woo’s Special Declaration for 

National Unification and Prosperity (hereinafter referred to as July 7th 

Declaration)25 – but still carried the characteristics of the trade. 

Korean peninsula right after the Independence in 1945, fleeing from 

Japan, had to welcome two new visitors that were the United States and the 

Soviet Union – the military government of the United States, better known as 

the United States Army Military Government in Korea or USAMGIK 26 

(hereinafter referred to as USAMGIK), occupied the southern part of Korea 

while the Soviet Union stayed in the northern side. The situation of the time, in 

spite of desperate independence, was full of discord and political disorder. 

                                          
23  Japanese Occupation, or Colonization of Korea took place from 1910 to 1945. Korea became 
independent on August 15, 1945 as Japan surrendered in the World War II. 
24 The Korean War broke out in 1950 and lasted until 1953. As a result of the war, the peninsula was 
divided into two South and North Korea, and still remained as an only divided nation on the globe. 
25 Kim, Ji-hyung (2012) "The Development of the Discussions on Unification during the Early Post-
Cold War Era: Competition and Coexistence between the Government and Nongovernment Sector," 
International Journal of Korean History (Vol. 17 No.1, Feb.2012), p. 172. 
26 The USAMGIK was established in September 1945 after the World War II and governed South Korea 
until the official establishment of the nation in 1948. 
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Bertram D. Sarafan described those days’ Korea in a journal Far Eastern 

Sunday (vol. XV, No. 23) published by Institute of Pacific Relations on 

November 20th, 1946 that: 

 
The year just past has witnessed a political struggle in the 

American or southern zone of Korea to determine in which 
direction the political development of that section was to steer – to 
the left in close alliance with Russia or to the right with perhaps 
some ties to the United States.27 
 

On the same page, it was added that “the first year of American administration 

in southern Korea has been marked by political struggle and economic 

difficulties.”28 

Therefore, at the inception of inter-Korean trade, ironically, there were 

not only the South and North involved, but also the two superpowers of back 

then. Following what is discussed and agreed in Moscow of the Soviet Union29, 

                                          
27 Sarafan, Bertram D. (1946) “Far Eastern Sunday,” p. 349. 
28 Ibid. 
29 “Communique on the Moscow Confererence and Report of the Meeting.” The Moscow Conference 
was signed at Moscow, the Soviet Union on December 27, 1945. Then, the foreign ministers of the three 
countries – James F. Byrnes (the United States), Ernest Bevin (the United Kingdom), and Vyacheslav 
Molotov (the Soviet Union) – gathered together from December 16 to 26 to deal with the issues after the 
World War II (September 1, 1939 to September 2, 1945) about the issues like occupation and peace. The 
report specifically writes about the Korean issues as undermentioned: 
 

III 
KOREA 

 
1. With a view to the re-establishment of Korea as an independent state, the creation of conditions for 

developing the country on democratic principles and the earliest possible liquidation of the 
disastrous results of the protracted Japanese domination in Korea, there shall be set up a provisional 
Korean democratic government which shall take all the necessary steps for developing the industry, 
transport and agriculture of Korea and the national culture of the Korean people. 

 
2. In order to assist the formation of a provisional Korean government and with a view to the 
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on January 16th, 1946, “the two occupiers of Korea”30 that is to say the United 

States and the Soviet Union held the Joint Conference in Seoul.31 Until it 

ended on February 5th, 1946, there had been fifteen formal sessions held.32 

Among many significant issues brought then, some of the prominent outcomes 

of the meetings were “to establish a Joint Soviet-American Commission, and 

to ease restrictions on land and coastal transportation, limited exchange of first 

                                          
preliminary elaboration of the appropriate measures, there shall be established a Joint Commission 
consisting of representatives of the United States command in southern Korea and the Soviet 
command in northern Korea. In preparing their proposals the Commission shall consult with the 
Korean domestic parties and social organizations. The recommendations worked out by the 
Commission shall be presented for the consideration of the Governments of the Union of Soviet 
Socialist Republics, China, the United Kingdom and the United States prior to the final decision by 
the two Governments represented on the Joint Commission. 

 
3. It shall be the task of the Joint Commission, with the participation of the provisional Korean 

democratic government and of the Korean democratic organizations to work out measures also for 
helping and assisting (trusteeship) the political, economic and social progress of the Korean people, 
the development of democratic self-government and the establishment of the national independence 
of Korea. 

 
The proposals of the Joint Commission shall be submitted, following consultation with the 
provisional Korean Government for the joint consideration of the Governments of the United 
States, Union of Soviet Socialist Republics, United Kingdom and China for the working out 
of an agreement considering a four-power trusteeship of Korea for a period up to five years. 

 
4. For the consideration of urgent problems affecting both southern and northern Korea and for the 

elaboration of measures establishing permanent coordination in administrative-economic matters 
between the United States command in southern Korea and the Soviet command in northern Korea, 
a conference of the representatives of the United States and Soviet commands in Korea shall be 
convened within a period of two weeks. 

30 Ohn, Chang-Il (2010) “The Cause of the Korean War, 1950-1953,” International Journal of Korean 
Studies, Volume XIV, Number 2, Fall/Winter, p. 26. 
31  More specifically, the conference was held in Seokjojeon Hall, Deoksugung Palace, Seoul. 
Seokjojeon Hall is a western-style building built in 1910. The official website of the place 
(http://www.deoksugung.go.kr/eng/visitor/tour.asp) has the related information written that “after Korea 
gained its independence, a US-USSR joint commission was held in here to discuss the establishment of 
the Korean government.” 
32 Ohn, Chang-Il (2010) “The Cause of the Korean War, 1950-1953,” International Journal of Korean 
Studies, Volume XIV, Number 2, Fall/Winter, p. 25. 
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class mail, and establish radio frequencies and direct communications between 

the two military commands.”33 In the process of breakdowns and resumptions 

of the negotiations between the two representative parties, the exchange of 

goods between the South and North were carried out under the name of ‘38-

trade,’ which later was increased and expanded by the addition of ‘38-

smuggling.’ 34  These types of trade between the two sides continued 

legitimately under the tacit agreement by the United States and the Soviet 

Union until it stopped in April, 1949. Medical supplies, rubber, and chemicals 

are carried out to the North while the South is supplied electricity for family 

use from the North.35 

 
1.3.1 The Pre-1988 Era 
 

The part of the name ‘38’ from 38-trade and 38-smuggling very likely 

came from the name of ceasefire line between South and North Korea, the 38th 

parallel36, which was drawn by the United States and the Soviet Union at the 

end of the World War II. 

                                          
33 Ibid. 
34 정만식 (1999) 『남북한무역구조론』. 청목출판사., p. 23 & p. 27. (In Korean) ‘38-trade’ and 

‘38-smuggling’ are the author’s translation of ‘38무역’ and ‘38 밀무역’ 
35 Ibid., pp. 22-23. 
36 Briefly about the 38th parallel, there was an article Why is the border between the Koreas sometimes 
called the “38th parallel”? from The Economist from November 5, 2013 at 
http://www.economist.com/blogs/economist-explains/2013/11/economist-explains-1 explaining that: 
“The 38th parallel in question is a circle of latitude 38 degrees north of the equatorial plane. This line 
divides the Korean peninsula roughly in half (leaving about 56% of Korean territory on the northern 
side). The actual border between North and South Korea slants across this circle of latitude, finishing 
some distance north of it on the east coast.” (accessed on March 3, 2014) 



17 

 

Having understood the seriously-damaged economic condition of 

South Korea caused by the suspension of the supply of key materials – fertilizer, 

electricity and bituminous coal – from North Korea, Archibald Vincent Arnold, 

the first military governor in Korea37, on November 3rd, 1945 permitted the 

barter trade between the two Koreas. 38  The seriousness of South Korean 

economic condition continued and was well described even in Report to the 

President on Korea (September, 1947) submitted by Lieutenant-General Albert 

Coady Wedemeyer.39 It is written that: 

South Korea, basically an agricultural area, does not have 
the overall economic resources to sustain its economy without 
external assistance. The soil is depleted, and imports of food as well 
as fertilizer are required. The latter has normally come from North 
Korea, as have most of the electric power, timber, anthracite, and 
other basic products. 

 
The economic dependence of South Korea upon North 

Korea, and of Korea as a whole, in prewar years, upon trade with 
Japan and Manchuria, cannot be too strongly emphasized. Division 
of the country at the 38° North parallel and prevention of all except 

                                          
37 Chay, Jongsuk (2002) “Unequal Partners in Peace and War: The Republic of Korea and the United 
States, 1948-1953,” Praeger, p. 136. An, Jong Chol (2010) “No Distinction between Sacred and Secular: 
Horace H. Underwood and Korean-American Relations, 1934-1948,” Seoul Journal of Korean Studies 
23, no. 2 (December 2010), p. 225 & p. 238. Kim, Bong-jin (2003) “Paramilitary Politics under the 
USAMGIK and the Establishment of the Republic of Korea,” Korean Journal, Summer 2003, p. 317. 
There had been four military governors in the United States Army Military Government in Korea, also 
known as USAMGIK, from September, 1945 to June, 1949. The four are Archibald Vincent Arnold 
(1989.2.24.-1973.1.4.; served 1945.9.-1945.12.), Archer L. Lerch (served 1945.12.-1947.9.), William 
Frishe Dean, Sr. (1899.8.1.-1981.8.24.; served 1947.10.-1948.8.) and Charles G. Helmick (1948.8.-
1949.6.). 
38 정만식 (1999) 『남북한무역구조론』. 청목출판사., p. 23 (In Korean) 
39  New York Times, “Gen. Albert C. Wedemeyer, 92, Noted Military Planner for U.S.,” 
http://www.nytimes.com/1989/12/20/obituaries/gen-albert-c-wedemeyer-92-noted-military-planner-
for-us.html (accessed on March 4, 2014): In 1947, Lieutenant-General Albert Coady Wedemeyer 
(1897.7.9.-1989.9.17.) was sent to China and Korea by President Harry S. Truman with “a mission to 
investigate the situation in China and Korea.” 
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smuggling trade between North and South Korea have reduced the 
Korean economy to its lowest level in many years. Prospects for 
developing sizable exports are slight. Food exports cannot be 
anticipated on any scale for several years, and then only with 
increased use of artificial fertilizer. South Korea’s few 
manufacturing industries, which have been operating at possibly 20 
percent of prewar production, are now reducing their output or 
closing down. In part this is a natural result of ten years of deferred 
maintenance and war-time abuse, but lack of raw materials and 
essential repair parts, and a gross deficiency of competent 
management and technical personnel are the principal factors.40 
10 days after the declaration by the South, on November 13th, 1945, 

North Korea also announced that they also adopted barter trade in inter-Korean 

trade as an administrative policy. With the Joint Soviet-American Commission, 

inter-Korean trade became more concretely and legitimately. The Department 

of Commerce of the USAMGIK reported both the types and amounts of 

exchanged goods between the South and North from May to December, 1947 

(See Tables 2 and 3). In summary, there is a great variety of goods exchanged 

between the two from raw materials to daily necessity. Some of the main goods 

from North Korea were salt, mackerel, laundry soap, tungsten, dried pollack, 

cement, copperware, fertilizer and chemicals. Meanwhile, South Korea carried 

out light bulbs, cotton, rubber shoes, work shoes, medicine and medical 

supplies. The goods were exchanged in the barter system based upon the 

market rates and amount available. While South Korea usually transported the 

goods by sea, the North used both land and sea routes.41 

                                          
40 Wedemeyer, A. C. (1947) “Report to the President,” United State Government Printing Office, pp. 5-
6. 
41 정만식 (1999) 『남북한무역구조론』. 청목출판사., pp. 23-26. (In Korean) 



19 

 

Even though the South and North were politically hostile, yet they were 

economically complementary by inter-Korean 38-trade. From January, 1948 to 

February, 1949, the inter-Korean trade was the most active and vital. In the year 

1948, the total trade performance was 1,727,302,000 Korean Won (hereinafter 

referred to as KRW), with carried-in amount of KRW 1,260,786,000 and 

carried-out amount of KRW 466,516,000, ending with a trade deficit of KRW 

794,270,000. In January and February, 1949, the total trade hit KRW 

451,800,000, having carried in KRW 174,190,000 and carried out KRW 

277,610,000 – that is to say, there was a trade surplus of KRW 103,420,000.42 

The types of goods exchanged under 38-trade during this vital period is 

displayed in Table 4. 

Regardless the times, smuggling has always been present. As explained 

above, despite the permission of inter-Korean trade by the military 

governments of the United States and the Soviet Union, there had been 38-

smuggling in addition to legitimate 38-trade. The total amount of the 

smuggling was hard to estimate, but according to the crackdown data between 

1946 and 1948, it obviously exceeded the volume of the official trade. In spite 

of the legitimate method of trade, the smuggling still existed because in this 

                                          
42 정만식 (1999) 『남북한무역구조론』. 청목출판사., p. 27 (In Korean): In US dollar (USD) 
based on the exchange rate of January 19, 2015 (1 USD = 1,078.60 KRW), the amounts in KRW are 
converted as follows: 

(Unit: USD) 
 Total Carry-In Carry-Out Surplus/Deficit 
Jan. 1948 to Feb. 1949 1,601,429.63 1,168,909.70 432,519.93 736,389.76 Deficit 
Jan. to Feb. 1949 418,876.32 161,496.38 257,379.94 95,883.55 Surplus 
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way, one could made undue profits, and prohibited products were also 

tradable.43 

The types of products that were carried out to the North were medicine, 

pencils, light bulbs and oil. The amount caught in 1947 was about KRW 

1,240,000 and it increased significantly to KRW 1,610,000 in 1948. Meantime, 

the brought-in items to South Korea included salt, soda ash, laundry soap, 

candies, fertilizers, machinery, marine products and raw materials like cement 

and carbide. The total amount was calculated as KRW 5,348,000 in 1947 but it 

skyrocketed to KRW 129,567,000 in 1948. Considering the fact that at the same 

period, the legitimate carried-out volume was KRW 130,000,000 and carried-

in amount was KRW 1,206,000,000, the 38-smuggling indeed occupied a great 

portion of inter-Korean trade back in 1940s.44 (See Tables 5 and 6) 

Despite of the presence of the 38th parallel in between South and North 

Korea, the exchange of goods were still relatively freer than people coming and 

going. Meanwhile, however, in August and September, 1948 respectively, 

South and North Korea successfully – but separately – established their own 

governments, putting a period to the military governance of the United States 

                                          
43 Ibid., pp. 27-28. 
44 Ibid., pp. 28-29: In US dollar (USD) based on the exchange rate of January 19, 2015 (1 USD = 
1,078.60 KRW), the amounts in KRW are converted as follows: 

– 1,240,000 KRW = USD 1,149.64 

– 1,610,000 KRW = USD 1,492.68 

– 5,348,000 KRW = USD 4,958.28 

– 129,567,000 KRW = USD 120,125.16 

– 130,000,000 KRW = USD 120,561.61 

– 1,206,000,000 KRW = USD 1,118,116.08 
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and the Soviet Union. Administrative authorities devolved upon South and 

North Korea, and the government of South Korea on September 27th, 1948 

declared the cease of inter-Korean trade for the purpose of the reorganization 

of interregional trade and the fruitful secure of daily commodities in 

accordance with ‘carry-in first, carry-out later policy.’45  The inter-Korean 

trade by South Korea resumed a month after as from October 27th. Then, there 

was a list of permitted items based on carry-in first, carry-out later policy and 

adopted ‘monthly quota system.’46 They also sorted out types of goods for 

existing barter trade system. On December 4th, 1948, the South announced 

‘measures on distribution of carried-in goods’47 and unified a distribution 

institution for items from North Korea. On December 22nd, ‘concurrent carry-

in/out system’48 was changed to ‘carry-in first system,’ and ‘target goods’ and 

‘non-target goods’49 were divided as a concrete and detailed regulations of 

enforcement for inter-Korean trade. While target goods were administered and 

permitted strictly, the non-target goods were comparatively flexible in 

management. When the inter-Korean trade resumed with the new regulation of 

carry-in first and carry-out later policy of South Korean government, there was 

                                          
45 The term ‘carry-in first, carry-out later policy’ is an author’s translation of ‘선반입, 후반출정책’ 
46 The term ‘monthly quota system’ is an author’s translation of ‘월간 수량할당제’ 
47 The term ‘measures on distribution of carried-in goods’ is an author’s translation of ‘반입물자처분

조치’ 
48 The term ‘concurrent carry-in/out system’ is an author’s translation of ‘동시반출입제’ 
49 The terms ‘target goods’ and ‘non-target goods’ are an author’s translations of ‘대상물자’ and ‘비대

상물자’ respectively. 
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an incident in December, 1948. A ‘Cherry Tree Island Ship’50 departed to 

Wonsan Port of North Korea, carrying goods but was detained there. In March, 

1949, fortunately or unfortunately only the crew were released. A month later, 

in April, it was passed the Cabinet council to suspend the inter-Korean trade 

again. Since then, the inter-Korean trade, which lasted long from the military 

administrations of the United States and the Soviet Union to the establishments 

of South and North Korean governments, finally and officially were over.51  

 
1.3.2 The Transitional Period  
 

Today, as of January, 2015, only about four to five states are 

considered what is known as ‘communist or socialist states.’ They are People’s 

Republic of China (hereinafter referred to as China), Republic of Cuba, Lao 

People’s Democratic Republic, Socialist Republic of Vietnam and North 

Korea (Officially, Democratic People’s Republic of Korea).52 And, North 

Korea is one of the most explicit and extreme case, in terms of their mystery 

and the degree of closure. They are indeed a ‘veiled’ nation. 

 When Socialism experienced the rollercoaster-like rises and falls in 

the late 80s to early 90s, North Korea could not be an exception. Particularly 

in the late 80s, when the Soviet Union started to collapse, many Eastern 

                                          
50 About the incident of Cherry Tree Island Ship (앵도환), some information is available on the 
official website of  Small & Medium Business Administration at 
https://www.exportcenter.go.kr/common_board/weeklytrade/notice_read.jsp?curPage=265&num=254
8&board_type=8 (accessed on March 4, 2014) (In Korean) 
51 정만식 (1999) 『남북한무역구조론』. 청목출판사., p. 29 (In Korean) 
52 While North Korea is not, the four others are considered Marxist-Leninist nations. 
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European countries simultaneously attempted to transfer themselves from 

socialist to capitalist states, forming the mood for the post-Cold War.53 In such 

mood, and following the success of a northward policy, also known as a 

Nordpolitik54 , president of the time, Roh Tae-woo announced the July 7 

Declaration55 on July 7, 1988 “as the first manifestation of unification and 

                                          
53 김성보 외 (2004) 『북한 현대사』 . 웅진 지식하우스., pp. 253-254 (In Korean) the book 
thoroughly describes the situation, back then, North Korea felt great threat as seeing the collapse of 
Eastern European countries starting in 1989. To North Korea, those countries were strong allies therefore, 
this crisis put North Korea into a serious economic retreat.  
54 Sanford, Dan C., “ROK'S NORDPOLITIK: REVISITED,” The Journal of East Asian Affairs, Vol. 7, 
No. 1 (Winter/Spring 1993), p. 1 states that “The south’s primiary diplomacy, called nordpolitik or 
northern policy, has achieved many of its goals and is touted as the single greatest success of Roh Tae-
woo’s presidency.” 
55 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 349-350. (In Korean): 
  
<선언의 내용> 
 
이 특별선언은 민족자존과 통일번영의 새 시대를 열어나아가기 위하여 민족공동체가 지

향해야 할 원칙으로서 자주, 평화, 민주, 복지의 4개 원칙을 제시하였다.  
 

특별선언(민족자존과 통일번영을 위한 7ㆍ7선언)에서 제시한 4개원칙 
 

원칙 내용 비고 

자주원칙 통일문제는 남북한 당사자가 해결하기로 하고 남북

한이 국제사회의 일원으로서 개방과 협력에 동참하

면서 민족적 권익을 추구한다. 

북한도 「 7ㆍ4 남북공동성명
55 」 3대원칙의 하나인 <자주>
를 일상적으로 거론하고 있지

만 그들은 <자주=미군철수>로 
보고 있다. 

평화원칙 남북한간의 평화 55와 동북아지역의 평화를 동시에 
추구하면서 휴전이후 지금까지 추구되어온 「상호

억지차원의 평화」로부터 탈피하여 긴장완화와 평
화정착을 바탕으로 통일지향적인 남북한관계를 수
립해 나가는 「적극적이고도 능동적인 평화개념」

으로 전환한다. 

북한은 <7ㆍ4남북공동성명> 3
대원칙의 하나인 평화를 <연공

ㆍ연북통일>의 뜻으로 쓰고 있
다. 

민주원칙 민족성원 전체의 자유의사에 따라 민족성원 모두가 
참여하는 공동체를 실현해 나가며, 이것을 위하여 
특정 계급이나 소수 계층의 독점적 이익추구를 배
제한다. 

북한이 <7ㆍ4남북공동성명> 3
대원칙의 하나인 민주를 <민족

대단결=남북한의 특정계급들만

의 대단결>로 보고 있다. 

복지원칙 민족 공동체의 구성원인 남북한의 주민은 물론 해
외동포까지 포함하는 민족복지의 향상을 추구하고, 

북한은 통일원칙으로서 복지원

칙을 거론하지 않는다. 
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foreign policy after his inauguration.”56 Recalling the previously-mentioned 

expression ‘unofficial’ and ‘official,’ from the year 1988’s declaration by Roh, 

finally, the ‘unofficial’ inter-Korean trade in the old days could shift its gear 

into ‘official.’ The July 7 Declaration significantly indicates the unification 

and diplomatic policy to invite epochal turning point in inter-Korean and 

northward relationships of Roh Tae-woo’s administration.57 

In the Declaration, there are six points under the four key principles – 

Independence, peace, democracy and welfare – to open up a new era of 

national independence, unification and prosperity. In the six points, it includes 

a key concept that is directly related to what is discussed thoroughly in Chapter 

II: 

 
1. Actively promote exchanges of visits between the people of 

South and North Korea and make necessary arrangements to 
ensure that Koreans residing overseas can freely visit both parts 
of Korea 

2. Vigorously promote the exchange of correspondence and visits 
between relatives dispersed in both parts of Korea 

3. Open trade between South and North Korea 
4. Not oppose (friendly) nations trading with North Korea, 

provided that it does not involve military goods 
5. Allow contacts between representatives of South and North 

Korea in international forums and to cooperate in areas of 
interest to the whole Korean nation 

6. Cooperate with North Korea in its efforts to improve relations 

                                          
특히 북한동포의 ‘삶의 질’을 향상시키고, 민족경제

의 균형적 발전을 도모한다. 

 
56 Mosher, Steven W. “Korea in the 1990s: Prospects for Unification,” p. 41. 
57 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 349. (In Korean) 
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with countries friendly to the South58 
 

The core idea of such declaration and its four principles with six points 

is to understand the link between the South and North not as a ‘foreign relation,’ 

but instead, as a special ‘inter-Korean relation.’ That is to say that it is not a 

relationship between two different ‘nations,’ but is among ‘one ethnic 

community.’ Namely, the July 7 Declaration first aims at developing a political 

community and bond of sympathy, which will ultimately lead to the 

unification in Korean peninsula.59 

On October 7th, the same year, the deputy Prime Minister and Minister 

                                          
58 Kihl, Young W., “Transforming Korean Politics: Democracy, Reform, and Culture,” p. 242. For the 
better understanding and supplement the contents in details, here is the translated version by 윤기관 

(1999) 『남북한 무역경제』. 충남대학교 출판부., p. 350. (In Korean): 
 

1. 정치인, 경제인, 언론인, 종교인, 문화ㆍ예술인, 체육인, 학자 및 학생등 남북동포

간의 상호교류를 적극 추진하여 해외동포들이 자유로이 남북을 왕래하도록 문호

를 개방한다. 

2. 남북 적십자회담이 타결되기 이전이라도 인도주의적 견지에서 가능한 모든 방법

을 통하여 이산 가족들간에 생사ㆍ주소확인ㆍ서신왕래ㆍ상호방문 등이 이루어질 

수 있도록 적극 주선ㆍ지원한다. 

3. 남북한 교역의 문호를 개방하고, 남북한 교역을 민족 내부교역으로 간주한다. 

4. 남북 모든 동포의 삶의 질을 향상시킬 수 있도록 민족경제의 균형적 발전이 이

루어지기를 희망하며, 비군사적 물자에 대하여 우리 우방들이 북한과 교역을 하

는데 반대하지 않는다. 

5. 남북한간의 소모적인 경쟁ㆍ대결외교를 종결하고, 북한이 국제사회에 발전적 기

여를 할 수 있도록 협력하며, 또한 남북대표가 국제무대에서 자유롭게 만나 민

족의 공동이익을 위하여 서로 협력할 것을 희망한다. 

6. 한반도의 평화를 정착시킬 여건을 조성하기 위하여 북한이 미국ㆍ일본 등 우리 

우방과의 관계를 개선하는데 협조할 용의가 있으며, 또한 우리는 소련ㆍ중국을 

비롯한 사회주의 국가들과의 관계 개선을 추구한다. 
59 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 351. (In Korean) 
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of Economic Planning, Rha Woong-bae, pays a particular attention to the third 

point of the Declaration that implies the door is open between the South and 

North, and the trade between the two sides is ‘internal’ trade. He further 

develops and announces the plan for economic openness towards North 

Korea60 (See Table 7) to promote the economic interchange and fulfill the 

Declaration.61 

 In fact, the initiation of the July 7 Declaration took place in 1986, two 

years before the actual announcement in 1988. There had been five inter-

Korean economic summit from November 1984 to November 1985 and more 

specifically, they also negotiated about the goods to exchange that were steel 

products, textile, fabric from South Korea and anthracite, iron ore, pollack, 

corn from North Korea. Yet, as inter-Korean relation always experiences, there 

was also a moment of crisis in January 1986, when the North unilaterally 

suspend and delay the summit indefinitely due to Team Spirit military training 

exercises.62 

                                          
60 Ibid., p. 354. 
61 Ibid., p. 353. 
62  Ibid., pp. 354-355: According to the website of GlobalSecurity.org 
(http://www.globalsecurity.org/military/ops/team-spirit.htm), Team Spirit is explained thoroughly that: 

“The Team Spirit exercise, held between 1976 and 1993 by the U.S. and South Korean 
militaries, was canceled in hopes North Korea would abandon its nuclear program and allow 
international inspections. Team Spirit continued to be scheduled from 1994 to 1996 but was canceled 
each year as an incentive to improve relations. About 200,000 U.S. and South Korean service members 
participated in Team Spirit.  

Team Spirit was usually held in late March, Team Spirit, is a joint/combined exercise 
designed to evaluate and improve the interoperability of the ROK and U.S. forces. In-country forces are 
augmented for training purposes by U.S. Army, Navy, Marine and Air Force units from outside the ROK. 
The exercise is defensive in nature. In the past, as dates for Team Spirit exercises are announced, prior 
notification is given to North Korea. The success of Team Spirit as an essential training vehicle in a 
joint/combined environment adds significantly to both its deterrent value and the command's war 
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 After the continuous announcements of the July 7 Declaration and 

Rha’s declaration63 in October, the inter-Korean trade became very official 

and supported by enactments of many related laws and notifications.64 The 

summary of such laws ordered in sequence of date is in Table 8. 

 
1.3.3 The Post-1988 Era 
 
 In spite of the long and fluctuating transitional period of inter-Korean 

trade, it could be said that the ‘official’ inter-Korean trade started in 1988, 

                                          
fighting capabilities.  

Team Spirit is an annual field maneuver exercise initiated in 1976 in order to deter North 
Korean war provocations and fortify ROK-US security cooperation. Purely defensive in nature, Team 
Spirit is basically a combined exercise and is regularly held between the two allies. This is, then, quite 
different from what the North criticized the exercise as being-offensive training-and we have even 
invited the North to observe the training. Team Spirit is a mandatory exercise needed to evaluate the 
ROK-US alliance and to foster combined operations and military capabilities for defending South Korea.  

The Team Spirit exercise began in 1976. The North Korean response to first Team Spirit 
exercise in 1976 was the proximate source of the "tree-cutting" incident that led to Operation Paul 
Bunyan. In 1991 the exercise was scaled down in light of the Persian Gulf War and US defense budget 
cuts. In 1992 Team Spirit was canceled in the interests of promoting North Korean cooperation on 
nuclear inspections. In late 1992, North Korea unilaterally withdrew from the South-North High-Level 
Talks on the pretext of the '93 Team Spirit Exercise, resulting in a complete suspension of inter-Korean 
dialogue until October 1993. The United States and South Korea offered to suspend the Team Spirit '94 
military exercise on the premise that North Korea would full implement the IAEA inspection and 
exchange envoys with the South to discuss the nuclear issue. Subsequently, no Team Spirit exercises 
have been held since 1993. Team Spirit continued to be scheduled from 1994 to 1996 but was canceled 
each year as an incentive to improve relations. About 200,000 U.S. and South Korean service members 
participated in Team Spirit.  

On March 6, 1997 it was announced that the government of the Republic of Korea and the 
United States had decided not to hold the Team Spirit exercise in 1997. The decision was made taking 
into account the recent overall security situation on the Korean Peninsula. The cancellation will have no 
impact on the defense readiness of the ROK-U.S. forces on the Peninsula. The decision to cancel Team 
Spirit was part of efforts by our two governments to build confidence and to create an atmosphere 
conducive to the reduction of tensions on the peninsula.” (accessed on May 10, 2014) 
63  Los Angeles Times, October, 8, 1988. “S. Korea to Allow Trade With North, Official Says” 
http://articles.latimes.com/1988-10-08/news/mn-2904_1_north-korea (accessed on May 10, 2014) 
64 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 355. (In Korean) 
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following the July 7 Declaration. 

 After the independence and until April 1949, the inter-Korean trade 

was performed in various forms like 38-smuggling and the trade under the 

monitoring of military governments. The suspended exchange was put into the 

even worse situation, experiencing the Korean War in 1950, and had to pause 

nearly about 40 years until it could be ever resumed in 1988. In spite of ups 

and downs from the changes in inclination of politics and the North Korean 

nuclear issue, inter-Korean trade has constantly been developed both 

internally and externally. The format of inter-Korean economic cooperation 

also has been diversified from unilateral carry-in, bilateral exchanges, outward 

processing to even investment.65 

 Since the inception of the official inter-Korean trade in 1988 until the 

end of December, 1996 – for about 8 years – the record of total carry-in and -

out sums up 5,271 cases and amounts USD 1,453,780,000, 84% of which is 

possessed by carry-in to South Korea. In the eight years, the total value was 

maintained about USD 200,000,000 every year except for the year 1995 when 

it recorded about USD 300,000,000.66 Such numerical records based on the 

data from the MoU are shown in Table 9. 

 As displayed in Table 9, there was no carry-out to the North but had 

4 cases of carry-in in 1988. It was expanded to 1 carry-out and 57 carry-ins in 

1989, then again to 4 carry-outs and 75 carry-ins in 1990. In case of carry-outs, 

                                          
65 정만식 (1999) 『남북한무역구조론』. 청목출판사., pp. 256-257 (In Korean) 
66 Ibid., p. 257. 
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it dramatically increased from 1991, it reached 604 in 1995 and 712 in 1996.  

Carry-ins, on the other hand, also significantly went up since 1991 and there 

were 956 cases in 1996.67 

 It was the year 1992, when outward processing was started for the first 

time in inter-Korean trade. In other words, South Korea sent raw materials to 

the North and then, North Koreans process the materials to final goods that 

were to be carried back into the South. Starting in 1992, the outward 

processing constantly increases in its level in total carry-in and -out as shown 

in Table 10. The scheme is good for both, while South Koreans could use the 

cheap labor of the North, North Koreans could enjoy foreign currency 

earnings.68 

 However, inter-Korean trade since its beginning to 1988 – for about a 

decade – had recorded a serious deficit. As seen in Table 11, the deficits were 

about USD 10,000,000 to 20,000,000 in 1989 and 1990, but it increased to ten 

times greater in between 1991 to 1996 at the amounts of USD 100,000,000 to 

170,000,000. In 1998, the 10th anniversary year of official inter-Korean trade, 

the total balance marked about USD 1 billion deficit, and in Yoon’s phrase, it 

was like South Korea donated the North USD 1 billion.69 

 Even though the amount was a true deficit, the types of carry-in and -

                                          
67 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 363. (In Korean). By Yoon, on 
page 365, it was informed that the rates of carry-in to South Korea in compared to carry-out to North 
Korea are as follows: 1989 (99.7%), 1990 (91.2%), 1991 (95.0%), 1992 (94.0%), 1993 (95.5%), 1994 
(90.6%), 1995 (77.6%), 1996 (72.4%), 1997 (62.6%), and 1998 (41.6%). 
68 Ibid., pp. 365-366. 
69 Ibid., pp. 366-367. 
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out products were diversified. Starting with 5,000 jackets (USD 69,000) in 

1989, in 9 years in 1998, 380 products were carried out to North Korea. In 

1989, 25 different products were carried in to the South, but it also magnified 

to 136 products in 1998.70 (See Table 12) 

In 1989 and 1990, at the very beginning of the trade, machines and 

electronics occupied overwhelmingly the total carry-out with about 87.1%. 

Yet, the general trend was shifted to chemicals in 1991 and 1992 with 62.5% 

and 75.1% respectively. From 1993 to 1996, textile plays a major role from 

about 60% to 70% domination. In 1997, finally, both chemicals and textiles 

take big portions with 34.9% and 26.6% of total carry-outs – usually in 

chemicals, heavy oil provided by the Korean peninsula Energy Development 

Organization (hereinafter referred to as KEDO71) is dominant. In 1998, such 

                                          
70 Ibid., p. 368. 
71 According to the official website of the Nuclear Threat Initiative (NTI) at http://www.nti.org/treaties-
and-regimes/korean-peninsula-energy-development-organization-kedo/, KEDO is described as follows: 
Established as of March 9, 1995, KEDO currently has 13 members that are Argentina, Australia, Canada, 
Czech Republic, Chile, the European Atomic Energy Community (EURATOM), Indonesia, Japan, New 
Zealand, Poland, Republic of Korea, the United States, and Uzbekistan. It was “to implement the 1994 
US-DPRK Agreed Framework. KEDO's primary responsibilities have been to provide for the financing 
and supply of the light-water reactor (LWR) project, to provide heavy fuel oil to the Democratic People's 
Republic of Korea (DPRK) to meet its interim heating and electricity production needs (the HFO project), 
and to provide for the implementation of other measures required to meet the objectives of the Agreed 
Framework.” As for the verification manner, “KEDO was responsible for implementing a safety 
assessment and verification process for the LWR project in the DPRK to ensure compliance with nuclear 
safety and regulatory codes and standards. KEDO implemented the above by formulating policies that 
incorporate fundamental principles and objectives to achieve an internationally recognized standard of 
nuclear safety.” While in compliance, “The DPRK must be in "full compliance" with International 
Atomic Energy Agency (IAEA) safeguards when a "significant portion of the [light-water reactor] 
project is completed, but before delivery of key nuclear components." Full compliance includes taking 
all steps deemed necessary by the IAEA to determine the extent to which North Korea diverted material 
for weapons use in the past, including giving inspectors access to all nuclear facilities in the country. 
The Agreed Framework requires that North Korea remains a party to the NPT.” “KEDO has been 
inactive since the LWR project was terminated in 2006. The decision to shut down the project was taken 
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lopsided carry-out in the end distributed more diversely.72 (See Table 13) 

What about carry-in items from the North to South then? In 

accordance with Table 14, from the year 1989 to 1997, steel/metal products 

take about 70% average, and then are followed by textiles (12.4%), 

agricultural/forest products (6.6%), marine products (3.1%) and mineral 

products (2.5%). A prominent phenomenon is that as outward processing 

increases, the importance of textiles also grows while that of steel and metal 

products is on the downhill. In 1998, as a consequence, textiles took 42.0% 

while agricultural/marine products and steel/metal products possessed 23.6% 

and 22.0% respectively.73 (See Table 15) 

The number of participating enterprises also have well reflect the 

upward trend of increasing trade volume and amount in inter-Korean trade. 

There were only 30 businesses involved in 1989, but it did not take more than 

a year to reach 100. From 1989 to 1990, it increased 163.2%. From 1995 to 

1997, the number increased from 258 to 333 and again to 442 respectively. 

The Asian financial crisis, also known as IMF crisis,74 from 1997 to 1998 had 

                                          
based on the continued and extended failure of the DPRK to perform the steps required by the KEDO-
DPRK Supply Agreement. KEDO has not been formally dissolved as financial and legal obligations 
with the DPRK remain unsettled.” (accessed May 12, 2014) 
72 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 368-369. (In Korean) 
73 Ibid., pp. 370-371. 
74 The Asian financial crisis is well described by Charles W.L. Hill of University of Washington in “The 
Asian Financial Crisis (http://www.wright.edu/~tdung/asiancrisis-hill.htm),” that “between June 1997 
and January 1998 a financial crisis swept like a brush fire through the "tiger economies" of [Southreast] 
Asian. Over the previous decade the [Southeast] Asian states of Thailand, Malaysia, Singapore, 
Indonesia, Hong Kong, and South Korea, had registered some of the most impressive economic growth 
rates in the world. Their economies had expanded by 6% to 9% per annum compounded, as measured 
by Gross Domestic Product. This Asian miracle, however, appeared to come to an abrupt end in late 
1997 when in one country after another, local stock markets and currency markets imploded. When the 
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some impact in this. The number dropped to 378 (-14.5%) in that year. (See 

Table 16) Meanwhile, the enterprises participated in outward processing in 

1992 were only four, but steadily increased to 38, 48 and 61 in the year 1996, 

1997 and 1998 respectively.75 (See Table 17) 

There had been some investments as well towards North Korea. The 

investment plan was dualized according to the Announcement of the 1st 

Measures to Promote Inter-Korean Economic Cooperation (See Table 8, #18) 

– it is to authorize either a cooperative business operator or a cooperative 

project.76 The authorization of a cooperative business operator means one is 

acquired qualification to carry forward an economic cooperation with North 

Korea, and the authorization of a cooperative project is the qualified operator 

indeed to practice the actual business. As seen in Table 18, starting with 

Daewoo in 1992, there were 6 businesses in 1995, 4 in 1996, 16 in 1997 and 

13 in 1998, which ended up with the total number of 40. But, among the 40 

enterprises, only 15 of them (37.5%) were with the authorization of a 

cooperative project.77 

With the great variety and increase of the aid project for North Korea 

                                          
dust started to settle in January 1998 the stock markets in many of these states had lost over 70% of their 
value, their currencies had depreciated against the US dollar by a similar amount, and the once proud 
leaders of these nations had been forced to go cap in hand to the International Monetary Fund (IMF) to 
beg for a massive financial assistance.” (accessed June 1, 2014) 
75 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 372-373. (In Korean) 
76 The term ‘the authorization of a cooperative business operator or a cooperative project’ is author’s 
translation of ‘협력사업자승인, 협력사업승인.’ 
77 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 373-374. (In Korean) 
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engaged by South Korea, including light-water reactor project78 and food 

supply, the inter-Korean trade in 1997 recorded USD 308,000,000 and 

exceeded USD 300,000,000 for the first time.79 (See Table 19).80 But, again, 

the Asian financial crisis hit and constricted the inter-Korean trade. Under the 

IMF management structure, falling down from December, 1997, the trade of 

simple goods in April, 1998, decreased 3.5% compared to the last month, and 

marked 68.8% decrease in comparison with the same month last year. Outward 

processing was not exceptional. 

In the “Basic Reading on Korean Unification” published by Korea 

Institute for National Unification, better known as KINU, excellently 

summarizes and describes the status of inter-Korean trade since then. It is 

quoted that: 

                                          
78 The official website of KEDO (http://www.kedo.org/lwr_overview.asp) provides such overview on 
light-water reactor project: 

“On December 15, 1995, representatives of KEDO and the Government of the DPRK signed 
an agreement on the supply of two pressurized light-water reactors (Supply Agreement). The Supply 
Agreement stipulated the division of responsibility between KEDO and the DPRK regarding provision 
of the two LWR units (LWR project). Under its provisions, KEDO was responsible for providing two 
units that met, at a minimum, international, ROK, and U.S. standards of nuclear safety.  

The DPRK would be responsible for the ultimate operation, maintenance, and regulation of 
the reactors, if completed. Specifically, the DPRK operator would be responsible for the safe operation 
and maintenance of the units, appropriate physical protection, environmental protection, and safe storage 
and disposal of radioactive waste, including spent fuel. The designated operator of the LWR plant would 
be the DPRK's General Bureau of Atomic Energy. Responsibility for operation of each LWR plant would 
commence after initial system testing was complete and nuclear fuel had been loaded into the respective 
plant. 

The DPRK regulatory authority is responsible for issuing construction, commissioning, and 
operating permits based on its review of the licensing documents and a determination of whether the 
units met these safety standards. The DPRK is also required to ensure that appropriate nuclear regulatory 
standards and procedures are in place to ensure the safe operation and maintenance of the units.” 
(accessed June 1, 2014) 
79 정만식 (1999) 『남북한무역구조론』. 청목출판사., p. 257. (In Korean) 
80 Ibid., p. 258. 



34 

 

Following the launch of the Kim Dae Jung 
administration81, which promoted the engagement policies with the 
North, inter-Korean economic exchange and cooperation underwent 
dramatic quantitative expansion and structural change. First of all, 
through the second measure that was taken to vitalize inter-Korean 
economic cooperation (1998) (See Table 8, #22), the trade system 
shifted from negative one to positive. 82  Then, there was an 
expansion in the quantity of trade. As the Koreas launched the Mt. 
Kumgang Tourism Project in November 199883, both nations began 
to engage in massive investment, as well as inter-Korean economic 
exchange and cooperation. Furthermore, the Geneva Agreement 
brought about the full-fledged construction of light-water reactors in 
1998 84 , the active provision of North Korean humanitarian aid 
providing rice and fertilizer, and 30% increase in the proportion of 
non-commercial inter-Korean economic cooperation during the Kim 
Dae Jung administration (2002) amounted to approximately $600 
million USD-about triple the amount of $200 million USD, which 
was the average value of trade under the Kim Young Sam 
administration.85 

 
Under the Roh Moo Hyun administration86, inter-Korean 

economic cooperation grew remarkably in quantity, but also 
experienced a groundbreaking structural change. In terms of quantity, 
the value of trade in 2007 ($1.7 billion USD) was almost tripe what 
was worth during the Kim administration. In terms of quality, 
intergovernmental investment and cooperation – in which the South 

                                          
81 Kim Dae Jung administration is from February, 25 1998 to February 25, 2003. He is the 15th president 
of South Korea. 
82 Huh, Moon Young et al (2012), “Basic Reading on Korean Unification,” Korea Institute for National 
Unification (KINU), p. 208, there was a footnote saying that: Under the negative system of inter-Korean 
trade, the parties are only allowed to trade specifically designated items. Under the positive system, the 
parties can freely trade all items excluding those that are specifically banned from trade. 
83 The official website of Hyundai Asan Mt. Kumgang Tourism Project is http://www.mtkumgang.com/ 

and Korea Tourism Organization also provides detiails about Mt. Kumgang Tourism at 
http://kto.visitkorea.or.kr/kor/biz/north/info.kto (accessed on June 4, 2014) 

84 For more about the project, see footnotes 78. 
85 Kim Young Sam administration is from February 25, 1993 to February 25, 1998. Kim Young Sam is 
the 14th president of South Korea. 
86 Roh Moo Hyun administration is from February 25, 2003 to February 24, 2008. He is the 16th 
president of South Korea. See footnote 224 for more details about the administration. 
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Korean government invested in North Korean projects such as inter-
Koreas roads and the Kaesong Industrial Complex Project – and 
humanitarian aid accounted for the majority of inter-Korean 
economic exchange and cooperation. Because of private sectors and 
the governments, investments in North Korea took up a large share 
in the total economic exchange. More specifically, during five years 
of the Roh administration, general trade and processing trade 
accounted for an average of 46% of total trade, while aid (public and 
private aid, social and cultural cooperation, assistance to resolve 
North Korean nuclear issues, etc.) and investment in North Korea 
took up 32% and 22% on average, respectively. Even though the Mt. 
Kumgang Tourism Project – which was a significant North Korean 
investment – experienced dwindling investments, dealings made 
through the fully operating Kaesong Industrial Complex became a 
major form of commercial transactions, continuous inter-
governmental investment, and cooperation. Further, the size of 
humanitarian aid was fixed at 1/3 of the total trade value; this led 
some South Koreans to view inter-Korean economic cooperation as 
“charity to the North.” 

  
The Lee Myung Bak administration87, which launched in 

2008, addressed such flaws by promoting the sustained growth of 
inter-Korean economic cooperation. He aimed to achieve 
coexistence and co-prosperity for both Koreas, and adjusted the 
relationship to bring more order and organization. This actually 
heightened tensions between the two Koreas, and led North Korea 
to commit provocations to the South. As a result, the value of inter-
Korea economic exchange grew only slightly from $1.7 billion USD 
(late 2007) to $1.9 billion USD (2010). Also, non-commercial 
transactions lost their significance, their shares decreasing from over 
30% to 5% of the total value. On the other hand, the Kaesong 
Industrial Complex Project gained importance with the proportion 
of 75.5% in 2010. Although general trade and processing trade 
shrunk significantly due to the suspension of the Mt. Kumgang 
Tourism Project after the shooting of a South Korean tourist88 and 

                                          
87 Lee Myung Bak administration is from February 25, 2008 to February 25, 2013. Lee Myung Bak is 
the 17th president of South Korea. 
88  Theguardian, http://www.theguardian.com/world/2008/jul/12/korea: “South Korean tourist Park 
Wang-ja, who was shot dead by a soldier at the Mount Kumgang resort in North Korea on July 11 2008” 
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the South Korean government’s suspension of inter-Korean trade 
after North Korea sank a South Korean Naval ship89, the Kaesong 
Industrial Complex Project continued. It now plays a major role in 
inter-Korean trade.90 

 
 Under Park Geun Hye administration 91 , as the president Park 

mentions about inter-Korean cooperation and unification unusually often – 

better known as Korean Peninsula Trust Building Process.92  In her New 

Year’s speech in 2014, “she dubbed unification as an ‘economic bonanza’ and 

expressed the readiness for unification as her administration’s priority.”93 

Also, 

 
in her landmark speech given at the former East German city of 
Dresden, Park made a three-point proposal to North Korea for the 
‘humanity, co-prosperity, and integration’ of the two Koreas. [...] To 
promote co-prosperity of the two Koreas, President Park offered 
major inter-Korean projects, such as South Korea’s infrastructure-
building investments and building of multi-farming complexes in 
North Korea, collaborative projects with China and Russia, and joint 

                                          
(accessed on April 21, 2014)  
89 BBC, http://www.bbc.co.uk/news/10129703: “A North Korean submarine's torpedo sank a South 
Korean navy ship on 26 March causing the deaths of 46 sailors” (accessed on April 21, 2014) Following 
the incident, the president of the time, Lee Myung Bak declared 5.24 Measure, which in summary, 
suspension of all the inter-Korean trade, no new investment on North Korea allowed, no South Koreans 
permitted to visit North Korea except for Mt. Kumgang and the KIC, and so forth. 
90 Huh, Moon Young et al (2012), “Basic Reading on Korean Unification,” Korea Institute for National 
Unification (KINU), pp. 208-211. 
91 Park Gun Hye is the 18th president of South Korea. Her administration started from February 25, 2013. 
92 Ministry of Unification, “Trust-Building Process on the Korean Peninsula,” p. 6: 

“The Trust-Building Process on the Korean Peninsula strives to safeguard peace by means of 
establishing a solid security posture that does not tolerate armed provocations posed by North Korea, as 
well as encouraging the North to take the path of trustbuilding to create enduring peace. 

With this process of trust-building as our foremost priority, the ROK government will 
promote policies that generate a virtuous cycle consisting of trust-building, developing inter-Korean 
relations, establishing peace on the Korean peninsula, and laying the groundwork for unification.” 
93 Center for Strategic & International Strudies, “President Park Geun-hye’s Dresden Declaration,” 
http://cogitasia.com/president-park-geun-hyes-dresden-declaration/ (accessed on April 23, 2014) 
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development projects on natural resources.94 
 
 She brought up the same issue once again in her recent New Year’s 

conference held at the Blue House (Cheong Wa Dae) on January 12th, 2015 

saying that “to establish a basis for the development of inter-Korea relations 

and peaceful reunification, the government will pursue practical dialogue and 

create routes for cooperation through private sector assistance and 

cooperation.” 95  Due to abovementioned suspension of inter-Korean trade 

after North Korea sank a South Korean Naval ship 96 , under the Park’s 

administration, Kaesong Industrial Complex (hereinafter referred to as KIC) 

takes the nearly entire inter-Korean trade with 99.5% share.97 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                          
94 Ibid. 
95  Korea.net, “President calls 2015 golden chance to boost economy, improve innovation,” 
http://www.korea.net/Government/Current-Affairs/National-
Affairs/view?affairId=346&subId=389&articleId=124785 (accessed on January 13, 2015) 
96 See footnote 89 for more details. 
97 KDI, “KDI Review of the North Korean Economy.” (Vol. 16, No. 5, May, 2014), p. 80. 
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Chapter II: The Most-Favoured Nation Treatment 
 
2.1 The Inception of Fair Multilateral Trading System 
 

Trade between different areas of the world has occurred 
throughout history. Indeed, much of the world was discovered and 
explored by those seeking new trading opportunities – from the 
Phoenicians to Marco Polo to the Portuguese and Spanish explorers 
of the fifteenth and sixteenth centuries.98  

 
The trade expeditions and the thirst for trade-related theories 

continued to be flourish.  

 
In 1776, Adam Smith criticized mercantilism – the policy 

of promoting exports in order to obtain a net inflow of gold as 
payment for the exports – in The Wealth of Nations. It was David 
Riccardo who, in his 1817 classic work, The Principles of Political 
Economy and Taxation, laid out the argument in favor of free trade. 
[…] Ricardo’s law of comparative advantage is cited frequently by 
lawmakers and policymakers to support trade liberalization 
measures such as the 1994 Act, which implemented the Uruguay 
Round agreements, and the 1993 Act, which implemented 
NAFTA.99 

 
 As seen here, though “the pace of international economic activity and 

the developing interdependence of national economies is head spinning,”100 

the total volume of world trade has continuously been growing and the degree 

of interdependence and economic ties among the nations has also been very 

enhanced and now unbreakable. Such phenomenon has been viable, because 

                                          
98 Jackson, John H. et al (2002) “International Economic Relations (5th Edition),” Thomson West, p. 4. 
99 Bhala, Raj. “International Trade Law – Cases and Materials,” Contemporary Legal Education Series, 
p. 5. 
100 Jackson, John, H. “The World Trading System (2nd Edition),” The MIT Press, p. 1. 



39 

 

meanwhile, multilateral international trade law – or economic law – that 

governs the world trade has been regularly negotiated, upgraded and well 

implemented to monitor and reduce unnecessary trade barriers, aiming 

liberalized and non-discriminatory trading environment. Though the history 

of trade went way back and old trade theories constantly survived by being 

embedded in modern Trade Acts as witnessed above, the history of actual trade 

regulations generated in the mid-20th century. 

 

2.1.1 The GATT 

 The scars left by World War I101 were not only devastating but also 

lasted long. To see the end of the war was fortunate, but the participants were 

neither awake nor conscious about their initiatives about restoration and 

recovery. Instead of being faithful to the basic lessons of “[t]he gains from 

trade derive from specialization on the basis of comparative advantage”102 to 

bring cooperation and prosperity, the countries chose to be egoistic, 

implementing beggar-my-neighbor policy103 – no different, but as aggressive 

and selfish as they were when they started the War in 1914. “Despite the 

promise of free trade, countries have historically been reluctant to reduce trade 

barriers and quick to raise them.”104 It was the beginning of a war-like period, 

                                          
101 The World War I broke out on July 28, 1914 and lasted until November 11, 2918. 
102 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 2 
103 ‘beggar-my-neighbor policy’ is a policy in economics in which one damages others for the purpose 
of his or her own economic benefits or recovery. 
104 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 3. 
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‘the Great Depression.’105 

 
Following the stock market crash of 1929, the US 

Congress adopted the Smoot-Hawley Tariff Act106 in 1930 that 
raised US tariffs to an average of nearly 60%. Most of the major 
trade partners of the US retaliated by raising similar tariff barriers 
and engaging in a competitive devaluation of their currencies. 
Prices fell further, tariff barriers went up, and a race to the bottom 
ensued that worsened the Great Depression.107 

 
 The destruction from the War might not have left many lessons, but 

the world had learned much from the hunger from the Depression. “Following 

the end of the World War II108, international leaders were anxious to build 

safeguards and institutions into the international system that would protect the 

world from the recurrence of such disastrous events.”109 In other words, the 

War “offered the Allied Powers an opportunity to remake the world, and the 

post-war system of international organizations that they devised resembles the 

structure of national governments.”110 The need of the International Trade 

                                          
105 According to according to Case, Karl E. and Fair, Ray C. (2007) “Principles of Economics (8th 
Edition),” Pearson Prentice Hall, p. 400, the Great Depression is “the period of severe economic 
contraction and high unemployment that begain in 1929 and continued throughout the 1930s.” 
106 According to according to Case, Karl E. and Fair, Ray C. (2007) “Principles of Economics (8th 
Edition),” Pearson Prentice Hall, p. 710, Smoot-Hawley Tariff Act is “the U.S. tariff law of the 1930s, 
which set the highest tariffs in U.S. history (60 percent). It set off an international trade war and caused 
the decline in trade that is often considered a cause of the worldwide depression in 1930s. 
107 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 3. 
108 The World War II broke out on September 1, 1939 and lasted until September 2, 1945 
109 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 10. 
110 VanGrasstek, Craig. (2013) “The History and Future of the World Trade Organization,” p. 10: the 
structure is described as follows: “to creating a legislature (General Assembly of the United Nations), a 
judiciary (International Court of Justice), and a central bank (World Bank and International Monetary 
Fund), the architects of the post-war order established the equivalents of the ministries of agriculture 
(Food and Agriculture Organization), education and culture (United Nations Educational, Scientific and 
Cultural Organization), health (World Health Organization), labour (International Labour Organization) 
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Organization, as “a global trade ministry,”111 was thus raised and in 1944’s 

Bretton Woods Conference, the US led the world to reconstruct the global 

economic order and freer trade. After experiencing and understanding how 

reckless it is to end the war without preparation, “[t]he Allies, particularly the 

US and Britain, began discussions about the reconstruction of the world 

economic order even before the war effort was over.”112 

 In fact, the Conference originally intended to build the trinity for 

global economic cooperation and harmony, aiming to develop the three pillars 

that were the IMF, the International Bank for Reconstruction and Development 

(IBRD or the World Bank), and finally the International Trade Organization 

(hereinafter referred to as ITO). In spite of “successive multilateral 

conferences [from] 1946 to 1948 and the Havana Charter, the draft agreement 

for the creation of the ITO signed by 53 of the 56 countries participating in the 

conference,”113 the ITO was never established. It “died before it was born.”114 

 “The agreement required ratification in the US Congress before it 

could be implemented, and no other country was willing to commit to the rules 

of an ITO without the US aboard. But US ratification proved to be problematic, 

despite its leading role in the genesis and evolution of the idea of the ITO.”115 

Meanwhile, “the result of the latter set of negotiations on a multilateral tariff-

                                          
and so forth. 
111 Ibid. 
112 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 10. 
113 Ibid., pp. 10-11. 
114 Ibid., p.14. 
115 Ibid., p.11. 
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reduction was the GATT”116 and when “the US Congress refused to approve 

the Havana Charter to this institution, the ITO, countries instead fell back on 

the supposedly temporary GATT, which became the centre-piece of the trading 

system and had been intended to serve as an interim arrangement before the 

new trade institution came into being.”117 The Havana Charter, then “was 

signed accordingly by 23 countries, 11 of which were developing countries,118 

in January 1948 and was to provide a provisional basis for multilateral 

cooperation until the ITO was formed. This temporary agreement provided the 

basis for the international trading system for 47 years”119 until the year 1995 

when the World Trade Organization (hereinafter referred to as WTO) was 

finally established and came into power. 

 
2.1.2 The WTO 
 
 Because the GATT, though considered ‘sufficiently excellent’ as a 

provisional legal binding, “was considered a poor substitute to the aborted 

ITO”120, many loopholes still existed in. For instance, “products that mattered 

as significant exports from developing countries – like agriculture and textiles 

– were excluded from the mandate of the GATT through a variety of 

                                          
116 Ibid., p.15. 
117 VanGrasstek, Craig. (2013) “The History and Future of the World Trade Organization,” p. 10 
118 The 23 signatories (contracting parties) were as follows: Australia, Belgium, Brazil, Burma, Canada, 
Ceylon, Chile, China, Cuba, Czechoslovakia, France, India, Lebanon, Luxembourg, Netherlands, New 
Zealand, Norway, Pakistan, Southern Rhodesia, Syria, South Africa, United Kingdom and the United 
States. 
119 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 15. 
120 Ibid., p. 22. 
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exceptions.” 121  In other words, “the GATT always suffered from what 

Professor Jackson has termed ‘birth defects’, inherent weaknesses that 

handicapped its operation.122 These birth defects included: 

 
1. The lack of a charter granting the GATT legal personality and 

establishing its procedures and organizational structure; 
2. The fact that the GATT had only “provisional” application; 
3. The fact that the Protocol of Provisional Application contained 

provisions enabling GATT contracting parties 123  to maintain 
legislation that was in force on accession to the GATT and was 
inconsistent with the GATT (so-called grandfather rights); and 

4. Ambiguity and confusion about the GATT’s authority, decision-
making ability and legal status.124 

 
The voice for the need of the evolution of the GATT “to grow in its 

mandate and size”125 was raised and it was answered as “GATT hosted eight 

rounds of multilateral trade negotiations from its establishment in 1947 until 

subsumed by the WTO in 1995.”126 “These rounds were held periodically to 

reduce tariffs and other barriers to international trade and were increasingly 

complex and ambitious. All were successful. The principal accomplishment of 

the GATT was its success in reducing tariffs and other trade barriers on a 

worldwide basis.”127 (See Table 20) 

                                          
121 Ibid., p. 18 
122 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 3. 
123 Because the GATT was not an organization, but a set of regulations, the participants were called 
‘contracting parties,’ while the WTO has ‘members’ as an established organization. 
124 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 3. 
125 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 20. 
126 VanGrasstek, Craig. (2013) “The History and Future of the World Trade Organization,” p. 10 
127 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
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“The objectives of the early GATT negotiating rounds were primarily 

to reduce tariffs.”128 Yet, “the temporary arrangement of the GATT had not 

only survived for 47 years, it had flourished.”129 “Its rules were extended to 

include sanitary and phytosanitary barriers to trade, technical barriers to trade, 

and other forms of Non-Tariff Barriers.”130 Particularly, the Uruguay Round 

(1986-1994) not only “brought the so-called new issues within the mandate of 

the GATT: services, Trade-Related Intellectual Property Rights, and Trade-

Related Investment Measures,”131 but also “culminated in the creation of an 

immense new body of international law relating to trade.”132 “The Final Act 

of the Uruguay Round transformed the GATT into a new fully fledged 

international organization called the World Trade Organization (WTO).”133 

The old GATT was finally replaced. 

 

2.1.3 The Most-Favoured Nation (MFN) Treatment 

Usually trade agreements “[facilitate] diversity and [allow] nations to 

express their own preferences by minimizing constraints on domestic 

                                          
Oxford, p. 5. 
128 Ibid., p. 6. 
129 Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short Introduction,” p. 21. 
130 Ibid., p. 20. 
131 Ibid., pp. 20-21. 
132 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 6. 
133  Ibid. According to Narlikar, Amrita, (2005), “the World Trade Organization: A Very Short 
Introduction,” p. 22., when the Marrakesh Agreement concluded the Uruguay Round of Multilateral 
Trade Negotiations in 1994, the WTO came into existence on 1 January 1995, with a membership of 128 
countries. 
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policies”134 under the belief that ‘harmonization’ “brings greater benefits: 

uniformity, similarity of treatment, and economy in information costs.”135 

Learning the significance of world peace and global prosperity based upon 

non-discrimination and cooperation, this ideal and liberalized means of 

harmonization is also well politicized and oriented ambitiously in the Bretton 

Woods Conference in 1944136, the United States at the very birth of expected 

post-war era, deriving the global cooperative “effort to construct an 

international economic order capable of serving the two overriding goals of 

world peace and the general welfare of nations.” 137  For the further 

information, here is the reason for establishing the WTO from the Preamble to 

the WTO Agreement, which no other sources could ever states any better: 

 
Recognizing that their relations in the field of trade and 

economic endeavour should be conducted with a view to raising 
standards of living, ensuring full employment and a large steadily 
growing volume of real income and effective demand, and 
expanding the production of and trade in goods and services, while 
allowing for the optimal use of the world’s resources in accordance 
with the objective of sustainable development, seeking both to 
protect and preserve the environment and to enhance the means of 
doing so in a manner consistent with their respective needs and 
concerns at different levels of economic development, 

 
Recognizing further that there is need for positive efforts 

                                          
134 Devereaux, Charan et al. (2006) “Case Studies in US Trade Negotiation Vol. 1: Making the Rules,” 
p. 10. 
135 Ibid. 
136 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 1. 
137 Xu, Yi-Chong and Weller, Patrick Moray, “The Governance of World Trade: International Civil 
Servants and the GATT/WTO,” p. 62. 
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designed to ensure that developing countries, and especially the least 
developed among them, secure a share in the growth in international 
trade commensurate with the needs of their economic development 
[…]138  
 
In achieving such objectives, “[t]he importance of the MFN treatment 

obligation to the multilateral trading system is undisputed.”139 It “has been 

both central and essential to assuring the success of a global rules-based 

system for trade in goods.”140  In spite of its harmonization-oriented free 

nature and the ironic failure of establishing the ITO, therefore, “[t]he 

traditional approach of the GATT (General Agreements on Tariffs and Trade) 

[is] to [strongly] require [and has no sign of yield at all] that nations”141 to 

“treat all GATT members equally – commonly referred to as MFN 

treatment[.]” 142  Along with the policy of national treatment (hereinafter 

referred to as NT), only when the members “[respect] this principle, [they 

remain] free to implement any domestic policies or rules they [desire]”143 

“[A]lthough members [are] encouraged to adopt [such] international standards, 

they could set their own so long as those standards [are] applied transparently, 

[are] not discriminatory, and [erect] no unnecessary obstacles to trade.”144 

The principle of non-discrimination, usually represented and known as MFN 

                                          
138 World Trade Organization, the Legal Text, p. 4. 
139 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 323. 
140 Ibid.  
141 Devereaux, Charan et al. (2006) “Case Studies in US Trade Negotiation Vol. 1: Making the Rules,” 
p. 10. 
142 Ibid. 
143 Ibid. 
144 Ibid. 
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and NT clauses, carries such significance and effectiveness as one refers to it 

as “the cornerstone of the GATT,” 145  “a key concept in WTO law and 

policy”146 and finally “as one of the two main means by which the objectives 

of the WTO may be attained.”147 

The MFN obligation, given the full authority of the fundamental 

concept of the organization, is daintily inscribed in the true beginning of the 

GATT. Article 1.1 of Part I, known as ‘General Most-Favoured-Nation 

Treatment’ of GATT 1947 and is read as follows. Indeed, it “is the first Article 

of the General Agreement on Tariffs and Trade (GATT)”148: 

 
1. With respect to customs duties and charges of any kind imposed 
on or in connection with importation or exportation or imposed on 
the international transfer of payments for imports or exports, and with 
respect to the method of levying such duties and charges, and with 
respect to all rules and formalities in connection with importation and 
exportation, and with respect to all matters referred to in paragraphs 
2 and 4 of Article III, any advantage, favour, privilege or immunity 
granted by any contracting party to any product originating in or 
destined for any other country shall be accorded immediately and 
unconditionally to the like product originating in or destined for the 
territories of all other contracting parties.149    
 
Though “[o]ver the years, because of the emergence of legal and not 

                                          
145 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 26. 
146 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 308. 
147 Ibid. 
148 Horn, Henrik and Petros C. Mavroidis (2001), “Economic and legal aspects of the Most-Favored-
Nation clause,” European Journal of Political Economy Vol. 17, p. 233. 
149 World Trade Organization, the Legal Text, p. 424. 
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so legal exceptions, MFN has lost much of its original scope,”150 it still is very 

powerful and influential. It “is a legal obligation and not merely a negotiation 

technique” 151  with its reputation “as a carrot to attract members in the 

institution”152 and its “historical underpinnings.”153 In sum, the MFN is the 

most fundamental principle and spirit of the WTO, which a Member country 

can never detour or expect an exception. 

 It is also true, however, that due to “the proliferation of customs 

unions, free trade agreements and other preferential arrangements in the last 

fifteen years has led to a situation in which much of world trade is not 

conducted in accordance with the MFN treatment obligation.”154 This further 

is expanded as a solution for this thesis in Chapter 2.3.3. 

 The excerpted report by the Consultative Board to the Director-

General Supachai Panitchpakdi well and explicitly describes the current status 

of MFN and the public understandings: 

  
[N]early five decades after the founding of the GATT, MFN 

is no longer the rule; it is almost the exception. Certainly, much trade 
between the major economies is still conducted on an MFN basis. 
However, what has been termed the ‘spaghetti bowl’ of customs 

                                          
150 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 205. 
151 Ibid. 
152 Ibid., p. 204 
153 Ibid., p. 204: It is written in the context for the further understanding of MFN’s historical background. 
It is explained that “Hudec, for example, makes the point that in medieval times the city of Mantua, Italy 
obtained from the Holy Roman Emperor the promise that it would always benefit from any privilege 
granted by the Emperor to [‘]whatsoever other town.[’] Jackson notes that the term as such appears for 
the first time at the end of the 17th century.”  
154 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 323. 
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unions, common markets, regional and bilateral free trade areas, 
preferences and an endless assortment of miscellaneous trade deals 
has almost reached the point where MFN treatment is exceptional 
treatment.155  

 
However, the MFN as the cornerstone of the organization, still is found 

in many other Agreements that are in SPS (Article 2.3)156, TBT (Article 2.1)157, 

GATS (Article 2)158, and TRIPS (Article 4).159 

                                          
155 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, pp. 323-324 
156 SPS Agreement, Article 2.3: Members shall ensure that their sanitary and phytosanitary measures do 
not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions 
prevail, including between their own territory and that of other Members. Sanitary and phytosanitary 
measures shall not be applied in a manner which would constitute a disguised restriction on international 
trade. 
157 TBT Agreement, Article 2.1: Members shall ensure that in respect of technical regulations, products 
imported from the territory of any Member shall be accorded treatment no less favourable than that 
accorded to like products of national origin and to like products originating in any other country. 
158 GATS Agreement, Article II:  
 

Article II: Most-Favoured-Nation Treatment 
 
1. With respect to any measure covered by this Agreement, each Member shall accord immediately 

and unconditionally to services and service suppliers of any other Member treatment no less 
favourable than that it accords to like services and service suppliers of any other country. 

2. A Member may maintain a measure inconsistent with paragraph 1 provided that such a measure is 
listed in, and meets the conditions of, the Annex on Article II Exemptions. 

3. The provisions of this Agreement shall not be so construed as to prevent any Member from 
conferring or according advantages to adjacent countries in order to facilitate exchanges limited to 
contiguous frontier zones of services that are both locally produced and consumed. 
 

159 TRIPS Agreement, Article 4: 
 

Article 4: Most-Favoured-Nation Treatment 
 

With regard to the protection of intellectual property, any advantage, favour, privilege or 
immunity granted by a Member to the nationals of any other country shall be accorded immediately and 
unconditionally to the nationals of all other Members. Exempted from this obligation are any advantage, 
favour, privilege or immunity accorded by a Member: 
 

(a) deriving from international agreements on judicial assistance or law enforcement of a 
general nature and not particularly confined to the protection of intellectual property;  
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2.2 The Legal Controversy in the MFN 

 As the definition and scope of the MFN treatment is explained above, 

the obligation along with NT, is a key principle that is embedded at the very 

origin of the GATT and WTO’s multilateral trading system. It not only carries 

the ground rule of the GATT and WTO regime, but also includes the very 

fundamental philosophy of them. 

 The question is how and in what form the inter-Korean trade violates 

such statute and whether or not it is truly against the law or a simple 

controversy. 

 In this chapter, it is to be identified and investigated what special 

treatment is offered towards North Korea in inter-Korean trade and also takes 

a closer look at South Korea’s experience in non-discriminatory disputes under 

the GATT and WTO system. 

A tariff is probably the first and foremost trade barrier of all types. It 

is directly perceivable, visible and calculable. It is one of the reasons why the 

first five rounds of multilateral trade negotiations – from 1947’s Geneva to 

1960’s Dillon Round – exclusively focused on the reduction of tariffs as shown 

in Table 20. Though the growing significance of non-tariff barriers and 

                                          
(b) granted in accordance with the provisions of the Berne Convention (1971) or the Rome 

Convention authorizing that the treatment accorded be a function not of national 
treatment but of the treatment accorded in another country;  

(c) in respect of the rights of performers, producers of phonograms and broadcasting 
organizations not provided under this Agreement; 

(d) deriving from international agreements related to the protection of intellectual property 
which entered into force prior to the entry into force of the WTO Agreement, provided 
that such agreements are notified to the Council for TRIPS and do not constitute an 
arbitrary or unjustifiable discrimination against nationals of other Members. 
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already-lowered-tariffs diminished the meaning of a tariff, it still is an 

unignorable factor when dealing with the trade-related measures. In fact, the 

most demanding and time-consuming topic in recent FTA and RTA 

negotiations that prosper these days as the Doha Development Agenda drift, 

is usually about the tariffs of major products such as the reduction level or 

when to eliminate the tariff. 

 In addition to tariffs, quotas and other trade-related measures are also 

never-ending topics during the negotiations – as one attempts to lower or 

eliminate the measures as early as possible while another party fights to 

maintain or ask back for the de-escalation of other disciplines. The tariffs and 

other trade-related barriers are such critical issues in trades. To enjoy the fruits 

from lowered or zero tariffs and barriers is indeed a privilege only between 

internal trading or among the FTA partners. 

 In inter-Korean trade, such favor is given to North Korea by the South 

and it is like a ‘time-bomb’ under the WTO system. South Korea has basically 

treated products from North Korea as domestic products and has not imposed 

any tariff or other trade measures on products from North Korea. Article 3 of 

the Korean Constitution clarifies that the entire territory of the Korean 

peninsula is the geographical scope of a sovereign Korea. It is said that “the 

territory of the Republic of Korea shall consist of the Korean peninsula and its 

adjacent islands.”160 To South Korea, the North is not a separate country nor 

                                          
160 In Korean,“대한민국의 영토는 한반도와 그 부속 도서로 한다.” 



52 

 

a sovereign nation. 

In fact, South Korea enacted a special implementation law 
for the WTO Agreements in 1995,161 declaring that North Korea 
products be treated as domestic goods. More specifically, Article 5 
of the ‘Special Law on Implementation of the WTO Agreement, 
subtitled “Intra-Nation Transaction,” provides that “the trade 
between South Korea and North Korea constitutes internal trading 
within a nation and such shall not be regarded as that between 
countries.” Pursuant to this ‘domestic’ law, imports from North 
Korea to the South have never been subject to any trade measures 
including tariffs and quotas.162 

  

Not only the Constitution, but South Korea has established many other 

institutional and legal mechanisms. For instance, Article 6 (Tariff) in 

Notification of Customs Control of Inter-Korean Trading Goods163 inscribes 

that “according to Inter-Korean Exchange and Cooperation Act, Article 26.2, 

the carried-in items originating from North Korea shall not be imposed any 

tariff.”164 Tracing back then, in Inter-Korean Exchange and Cooperation Act, 

Article 26.2165 states as follows: 

                                          
161 In Korean, it is 세계무역기구협정의 이행에 관한 특별법 
162 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
Institute, p. 368. 
163 The author’s translation of ‘남북 교역물품 통관 관리에 관한 고시’ 
164 For information, here attached the original text in Korean: “남북 교역물품 통관 관리에 관한 

고시” 제6조(관세): 원산지가 북한인 반입물품은 「남북교류협력에 관한 법률」제26조2항 

단서에 따라 관세를 부과하지 아니한다. 
165 For information, here attached the original text in Korean: “남북교류협력에 관한 법률” 제26조

(다른 법류의 준용) ② 물품 등의 반출이나 반입과 관련된 조세에 대하여는 대통령령으로 

정하는 바에 따라 조세의 부과ㆍ징수ㆍ감면 및 환급 등에 관한 법률을 준용한다. 다만, 

원산지가 북한인 물품 등을 반입할 때에는 「관세법」에 따른 관세 규정과 다른 법률에 

따른 수입부과금(輸入賦課金)에 관한 규정은 준용하지 아니한다. 
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Article 26 (Application Mutatis Mutandis of other Acts)  
 
(2) With respect to taxes on goods, etc. taken out or brought in, the 
Acts related to imposition, collection, reduction and exemption, 
refund, etc. of taxes shall apply mutatis mutandis as prescribed by 
Presidential Decree: Provided, That the provisions on import 
charges under Acts different from the provisions on taxation under 
the Customs Act shall not apply mutatis mutandis in bringing in 
goods, etc. originating from North Korea.166 

 

This, however, could provoke the MFN controversy among the WTO 

members as previously reviewed about the definition and scope of the 

treatment under the GATT and the WTO. The United States, for example, has 

appealed its complaints against South Korea on the issue of MFN obligation 

in regards to their special treatment of zero tariff on North Korean goods in 

March, 1991.167 It is because: 

Although there is still domestic controversy about 
whether South and North Korea recognize each other as a state 
within their own constitutional systems, both parties 
simultaneously joined the United Nations on September 17, 1991 
as independent members under the name of “Republic of Korea” 
and “Democratic People’s Republic of Korea.” Since the United 
Nations demands a “state” entity for its membership requirement168, 

                                          
166 Inter-Korean Exchange and Cooperation Act, Article 26.2 
167 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
Institute, p. 368. 
168 The United Nations distinctively states the requirements for the Membership as follows in Chapter 
II, Article 4 [Membership]: 
 

1. Membership in the United Nations is open to all other peace-loving states which accept 
the obligations contained in the present Charter and, in the judgment of the Organization, 
are able and willing to carry out these obligations. 
 

2. 2.The admission of any such state to membership in the United Nations will be effected 
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the mutual accession to the United Nations seems to imply bilateral 
as well as international recognition of a “state” status for both 
parties. Therefore, it is very likely that both parties are treated as 
independent members in the context of WTO Agreements unless 
they are substantially reunified. Moreover, considering UN 
membership, the MFN requirement based on treatment accorded to 
the other “country” would also be applied.169 

 
2.3 Legally-possible Suggestions 
 
 As previously mentioned, inter-Korean relations including the trade 

is very unpredictable and tangled intricately with many variables of politics, 

economy, religion, culture and so forth. It seems a little reckless to approach 

such topic from one perspective only that is from the WTO legal perspective, 

exempting from other areas. But in this thesis, it is to answer to the question 

that legally speaking, what could be possibly done to flee from the controversy? 

 
 

2.3.1 Permission upon Accession 
  

“The WTO was born out of negotiations; everything the WTO does is 

the result of negotiations.”170 If one traces way back to its ‘gestation’ in 1948 

and counts to the ‘birth’ in 1995, it is not hard to find out that “its trading 

system is half a century older.”171 

 For that reason, the WTO rules are assumably what all have agreed 

                                          
by a decision of the General Assembly upon the recommendation of the Security 
Council. 

169 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
Institute, pp. 367-368. 
170 World Trade Organization, “Understanding the WTO,” p. 9. 
171 Ibid., p. 10. 
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upon after the never-ending rounds of negotiations and thus, strictly monitored 

and obeyed without an exception. In other words, if one wants to acquire a 

special exception, it is very important to earn the permission or agreement of 

the all others – or at least two-thirds of the majority likely through negotiations. 

The year 1994 was the monumental year – the very transition of a 

half-century-old multilateral trading system from the GATT to the WTO. It 

was the year when South Korea, the already-GATT contracting party, signed 

the Uruguay Round, renewing its membership under the new WTO system as 

well. Now looking back the moment, linking it to the current issue of the inter-

Korean trade and its MFN controversy, it is understood that it was the best 

time for South Korea to officially lead speculation to the world’s level and 

seek for the permission of all172 for this very special and unique case. 

 If South Korea is the one missed the chance under the WTO, Germany 

in contrast successfully utilized the opportunity under the GATT. In fact, it is 

understandable why South Korea failed to bring the issue on. As known, it was 

because South Korea back then had some other ‘more domestic’ issues to 

harshly negotiate for the permission of international society like the 

acquisition of the grace period for the opening of the rice market. Thus, the 

issue of the inter-Korean trade was hardly dealt with or even bring on.173 

 The past German case is very similar to South Korea’s present inter-

                                          
172 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 154. (In Korean) 
173 Ibid. 
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Korean trade and its MFN controversy. It surely has some future implications 

for the case. Though Korean peninsula is the only divided nation on the globe 

now, Germany was in the same situation until its re-unification in 1990. From 

1949 to 1990, the modern-day Germany consisted of East and West Germany, 

two different nations, for 41 years. It was recalled that: 

 
The Federal Republic of Germany (West Germany) and the German 
Democratic Republic (East Germany) were simultaneously admitted 
as members to the United Nations on 18 September 1973.174 Yet, 
the two German States had maintained a free trade relationship 
exempting all customs duties. Accordingly, MFN treatment for other 
GATT contracting parties was a potentially very controversial issue 
in international trade, particularly for West Germany.175 

 
During then, inter-German trade, also originally called Innerdeutscher 

Handel176, however, was more legitimate and approved by the other GATT 

contracting parties unlike the case of inter-Korean trade. That could happen 

by Germans wisely justifying their economic activities under the GATT 

Article 33, Accession which is stated as follows:177 

                                          
174 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
Institute, p. 369: Through the accession of the German Democratic Republic to the Federal Republic of 
Germany, effective from 3 October 1990, the two German States have united to form one sovereign State, 
Germany. 
175 Ibid. 
176 Ibid.: The legal foundation for intra-(inter-)German trade was the Berlin Agreement of 20 September 
1951, concluded between the two German States, whereby they committed themselves to not impose 
any customs duties, or charges having equivalent effect on mutually-traded goods originating in one of 
the two respective countries. (GATT, C/M/244,16 (dated July 31, 1990)) Customs duties or charges 
having equivalent effect had thus never been levied on intra-(inter-)German trade – trade in goods 
originating in West Berlin being regarded as trade in goods originating in the Federal Republic of 
Germany. (GATT, C/M/244,16 (dated July 31, 1990)) 
177 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
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Article XXXIII 

Accession 
 
A government not party to this Agreement, or a government acting on 
behalf of a separate customs territory possessing full autonomy in the 
conduct of its external commercial relations and of the other matters 
provided for in this Agreement, may accede to this Agreement, on its 
own behalf or on behalf of that territory, on terms to be agreed 
between such government and the CONTRACTING PARTIES. 
Decisions of the CONTRACTING PARTIES under this paragraph 
shall be taken by a two-thirds majority.178 

 
 Following the Article 33, 
 

at the time of accession to the GATT, West Germany secured 
agreement of the Contracting Parties that the retention of arrangement 
for intra-German trade was in conformity with Article I of the General 
Agreement, and that goods originating in the western sectors of Berlin 
would be treated as originating in the Federal Republic of Germany.179 

 
 Marrakesh Agreement establishing the World Trade Organization has 

a very similar provision. Considering the German experience of having inter-

German trade permitted, justifying inter-Korean trade under the Article 12 of 

the Agreement seems very plausible. In the Agreement, it is written as 

                                          
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 154. (In Korean) 
178 World Trade Organization, Legal Text, p. 467. 
179 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
Institute, p. 369: In addition, it is said in the same paper that “upon establishment of the European 
Economic Community (hereinafter referred to as the EEC), the parties to the Treaty had stated in the 
Protocol of 25 March 1957 on German Internal Trade and Connected Problems that the EEC Treaty 
required no change in the system of intra-(inter-)German trade.” “In the State Treaty of 18 May 1990 
between the Federal Republic of Germany and the German Democratic Republic, Article 12(1) provided 
that intra-(inter-)German trade in goods originating in either of the two German States would continue 
to be free of customs duties or charges.” 
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follows:180 

 
Article XII 
Accession 

 
1. Any State or separate customs territory possessing full autonomy 

in the conduct of its external commercial relations and of the other 
matters provided for in this Agreement and the Multilateral Trade 
Agreements may accede to this Agreement, on terms to be agreed 
between it and the WTO. Such accession shall apply to this 
Agreement and the Multilateral Trade Agreements annexed 
thereto. 

 
2. Decisions on accession shall be taken by the Ministerial 

Conference. The Ministerial Conference shall approve the 
agreement on the terms of accession by a two-thirds majority of 
the Members of the WTO. 

 
3. Accession to a Plurilateral Trade Agreement shall be governed by 

the provisions of that Agreement.181 
 

It seems to be a thin argument pushing South Korea, already a WTO 

member, to utilize such provision to persuade other members now. It is not 

impossible, however, as long as South Korea somehow seeks the way to earn 

two-thirds of ‘yes.’ But then, like one of the three key principles of the WTO, 

reciprocity, South Korea must yield some other parts related to their trading 

system to continuously maintain the favor to North Korea. Assuming that this 

will be very burdening to the South diplomatically and economically, it is 

                                          
180 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 153. (In Korean) 
181 World Trade Organization, The Legal Texts, p. 12. 
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somewhat unrealistic.182 

 North Korea has a better chance in this way since they are yet to apply 

for the WTO membership. The qualification and prospect of North Korean 

accession to the WTO is to be further and more thoroughly discussed in 

Chapter IV, yet, simply speaking North Korea can clearly explain their special 

relation with South Korea upon their accession, indicate their intention to 

maintain the current treatment and ask for the permission on Ministerial 

conference. It does not necessarily mean North Korea does not have to 

concede and transform their current economic and trading system. Based upon 

the philosophy of reciprocity, once they decide to join the WTO, it is taken for 

granted that a certain degree of resignation is nothing they can avoid. Chapter 

IV will further discuss the prospects of North Korea’s WTO accession in this 

regard. 

 
 
2.3.2 Outward Processing Scheme 
 
 As previously mentioned in Chapter 1.3.3, the inter-Korean economic 

cooperation has shrunk since Lee Myung Bak administration, particularly 

following suspension after the incidents of the Kumgang Tourism Project183 

and the sink of South Korean Naval ship.184 Kaesong Industrial Complex 

                                          
182 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 154. (In Korean) 
183 See footnote 88 for more details 
184 See footnote 89 for more details 
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Project, however, fortunately continued and under the current Park Geun Hye 

administration, it takes up almost the entire inter-Korean trade (99.5% 

share).185 In other words, the KIC Project is another name of the inter-Korean 

trade today. 

 Since most of carry-in occur between Kaesong to South Korea 

nowadays, if those goods from the KIC could ever be recognized as South 

Korean goods – that is to say 0% tariff is justifiable and natural – the MFN 

obligation could be indisputable. This is what ‘outward processing’ is for and 

why it is very important for South Korea to have the products from KIC as 

South Korean origin. Indeed, it is very tough to persuade all other WTO 

members to perceive goods from Kaesong as South Korean, but more likely 

better negotiate with South Korea’s FTA partners, having this outward 

processing scheme included in the FTA agreements. 

 In this chapter, first, overviews on the KIC and outward processing 

scheme in general are provided. Then, it continues to look at the outward 

processing scheme in South Korea’s FTAs. Finally, it suggests where the 

future negotiations must head for better recognition of the origin of the 

products from Kaesong, North Korea. 

 The initiation of the KIC Project goes back to the year 2000, more 

accurately August 22nd of that year when Hyundai Asan Co., Ltd. of South 

Korea and Chosun Asia Pacific Peace Committee and National Economic 

                                          
185 KDI, “KDI Review of the North Korean Economy.” (Vol. 16, No. 5, May, 2014), p. 80 
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Cooperation Federation of North Korea concluded the contract to develop 80 

million yard2 of site in the city of Kaesong. (See Table 21) 

 Since then, mainly from 2002 to 2007, both Koreas make regulations 

and laws in regards to KIC. Starting the construction in June, 2003, the 1st 

stage of development plan – the KIC is to be constructed and developed in the 

3-stage pace (See Table 22 and Figure 1) – was completed in June, 2004. 15 

South Korean companies made contracts for moving in and in December, the 

same year, the historical 1st product from the KIC was manufactured by 

LivingArt. In 2010, the total volume of manufacture exceeded USD 1 billion 

and in January, 2012, the total number of North Korean workers were more 

than 50,000.186 

 Experiencing suspensions in 2010 and 2013, yet, the KIC still plays a 

major role not only in inter-Korean economic cooperation and trade, but also 

in overall inter-Korean relationship. 

 About outward processing in general, Norio Komuro187 provides a 

very good description about it and well explains its relation with FTAs. He 

said that: 

 
Rules of origin for free trade agreements (FTAs) have become 
increasingly complicated. Immune from austere review by the World 
Trade Organization (WTO), they vary from agreement to agreement. 

                                          
186 개성공업지구 법제연구회 (2012) 『개성공단 법제의 진화와 미래』, p. 21. 
187 According to his book “Outward Processing Scheme under FTAs “Domine, Quo Vadis?”,” Norio 
Komuro is the professor of International Economic Law, Kobe University Law School. He was a inivited 
researcher to the Korea Institute for International Economic Policy (KIEP) from September 17 to 
October 17, 2007. 
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Under most FTAs, for goods exported from one FTA Party to enjoy 
preferences in another Party, the goods must be manufactured without 
interruption in the exporting Party. A territoriality principle is a 
prerequisite for receiving preferences. However, certain FTAs 
instituted a so-called “outward processing” scheme that serves as an 
exception to the territoriality principle. The scheme permits the 
exporting Party to manufacture goods using a non-Party’s labour in 
the midst of the manufacturing process and claim preferences for the 
final goods to the importing Party. Under the scheme, final goods 
exported to the importing Party need not be manufactured without 
interruption in the exporting Party’s territory. Instead, certain 
materials are exported from the exporting Party to a non-Party 
processing, and non-Party-made semi-products are then re-imported 
to the exporting Party for final operations. Final products of the 
exporting Party, nevertheless, may enjoy preferences in the importing 
Party, should certain conditions be met. Hence, the outward 
processing scheme enables an FTA Party heavily depending on an 
offshore processing to fully take advantage of the FTA’s 
preferences.188 

 
 In summary, applying the abovementioned scenario, South Korea can 

adopt the KIC into this outward processing scheme under its current and future 

FTAs and legitimately have the carried-in goods from Kaesong recognized as 

South Korean originated ‘domestic products,’ thus fleeing from the MFN 

controversy. Then, how developed and authorized the outward processing 

scheme for the KIC so far in South Korea’s FTAs? 

 Starting in 2004, South Korea has more than a decade of the FTA 

history. South Korea’s first FTA is with Chile, being effective since April, 

2004 and the latest FTA agreed is the bilateral FTA with Vietnam announced 

                                          
188 Komuro, Norio, (2009), “Outward Processing Scheme under FTAs “Domine, Quo Vadis?”,” pp. 9-
10. 
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on December 10, 2014. Until now, South Korea has reached 15 FTAs with 52 

nations. 

Among the 15, it not only includes the United States, the EU and 

China – the three global economic giants – but also nations from all other 

continents except for Africa. Especially, in the year 2014 only, South Korea 

has agreed FTAs with 5 countries that are Australia (officially signed on April 

8, 2014 and effective since December 12, 2014), Canada (officially signed on 

September 23, 2014 and effective since January 1, 2015), China (agreement 

declared on November 10, 2014), New Zealand (Initialing on December 22, 

2014) and Vietnam (agreement declared on December 10, 2014). 

Except for the first FTA of South Korea, that is with Chile, South 

Korea has included outward processing scheme in all 14 other FTAs. 189 

However, the way each FTA recognizes the KIC in terms of outward 

processing zone varies agreement by agreement. The methods are categorized 

in three different ways that are ‘KIC-limited type,’ ‘Committee-type’ and 

‘KIC-plus type.’ 

Firstly, the FTAs with India, Peru and Colombia recognize the KIC as 

only outward processing zone on the Korean peninsula. That is to say, they 

accept the products from the KIC only as South Korean origin as long as a 

certain type of rules are obeyed, but no other locations – it is ‘KIC-limited 

                                          
189 The reason why Korea-Chile FTA does not include outward processing scheme is due to the fact that 
the Agreement took effect since April 1st, 2004 whereas the first product of the KIC was manufactured 
in December, the same year, about 8 months later. 
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type.’ It is very restrictive, though at least the KIC is authorized. Particularly, 

the South Korea-India FTA – officially named ‘Comprehensive Economic 

Partnership Agreement,’ known as CEPA – includes one-page map of the 

certain area of Kaesong City (an area of 9.9 Km2 of the Gaeseong190 Industrial 

Complex in North Korea as identified in the map) to indicate the restriction of 

this exceptional territorial regulation. In addition to this territorial limitation, 

the FTAs with India and Peru also limit the types of products for outward 

processing. India allows only about 108 items (based on 6-digit HS code, listed 

in Annex 3-B), whereas Peru allows the exemption for only 100 products like 

steel, home appliances, and furniture.191 They also, with Colombia, strictly 

requires “the total value of non-originating input 192  does not exceed 40 

percent of the FOB price of the good.”193 (See Table 23) 

Second of all, ‘Committee-type’ is adopted widely by the United 

States, the EU, Turkey, New Zealand, Australia and Canada. (See Table 24) 

This method does not allow any outward processing from the KIC. Instead, in 

the official agreements – though in this text, the statement from the South 

Korea-US FTA is excerpted – it usually promises as follows: 

                                          
190 It is written as Gaeseong instead of Kaesong in the official document of Korea-India CEPA. The 
spelling indeed varies depending on FTAs. 
191  The Official South Korea-Peru FTA Text: FREE TRADE AGREEMENT BETWEEN THE 
REPUBLIC OF KOREA AND THE REPUBLIC OF PERU 
192 In the official document of Korea-Peru FTA, it explains that: For purposes of this Annex, “total value 
of non-originating input” means the value of any non-originating materials added within the territories 
of the Parties as well as any materials added and all other costs accumulated outside the territories of the 
Parties, including transport costs. Non-originating materials which have already acquired originating 
status in a Party shall not be considered to be non-originating input. 
193  The Official South Korea-Peru FTA Text: FREE TRADE AGREEMENT BETWEEN THE 
REPUBLIC OF KOREA AND THE REPUBLIC OF PERU 
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establish a Committee on Outward Processing Zones on the Korean 
Peninsula. The Committee shall review whether conditions on the 
Korean Peninsula are appropriate for further economic development 
through the establishment and development of outward processing 
zones.194 

  

It is very abstract and unpromising. Moreover, in the South Korea-US 

FTA, it requires even more than other ‘committee-type’ methodology. It 

                                          
194 The official document of the South Korea-USA Free Trade Agreement: In Annex 22-B, the full 
statement from the original text writes as follows: 
 

ANNEX 22-B 
COMMITTEE ON OUTWARD PROCESSING ZONES ON THE KOREAN PENINSULA 

 
1. Recognizing the Republic of Korea’s constitutional mandate and security interests, and the 

corresponding interests of the United States, the Parties shall establish a Committee on Outward 
Processing Zones on the Korean Peninsula. The Committee shall review whether conditions on the 
Korean Peninsula are appropriate for further economic development through the establishment and 
development of outward processing zones. 
 

2. The Committee shall be comprised of officials of each Party. The Committee shall meet on the first 
anniversary of the entry into force of the Agreement and at least once annually thereafter, or at any 
time as mutually agreed. 
 

3. The Committee shall identify geographic areas that may be designated outward processing zones. 
The Committee shall establish criteria that must be met before goods from any outward processing 
zone may be considered originating goods for the purposes of this Agreement, including but not 
limited to: progress toward the denuclearization of the Korean Peninsula; the impact of the outward 
processing zones on intra-Korean relations; and the environmental standards, labor standards and 
practices, wage practices and business and management practices prevailing in the outward 
processing zone, with due reference to the situation prevailing elsewhere in the local economy and 
the relevant international norms. 
 

4. The Committee shall determine whether any such outward processing zone has met the criteria 
established by the Committee. The Committee shall also establish a maximum threshold for the 
value of the total input of the originating final good that may be added within the geographic area 
of the outward processing zone. 

 
5. Decisions reached by the unified consent of the Committee shall be recommended to the Parties, 

which shall be responsible for seeking legislative approval for any amendments to the Agreement 
with respect to outward processing zones. 
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indicates such prerequisites as the procedure before the establishment of the 

committee that: 

 
progress toward the denuclearization of the Korean Peninsula; the 
impact of the outward processing zones on intra-Korean relations; and 
the environmental standards, labor standards and practices, wage 
practices and business and management practices prevailing in the 
outward processing zone, with due reference to the situation 
prevailing elsewhere in the local economy and the relevant 
international norms.195 

 
 With such unrealistic and hardly-linked to the trade requirements 

fixed, it does not seem feasible to have the KIC recognized as an outward 

processing zone in the Korea-US FTA in the near future. 

 Finally, ‘KIC-plus type’ is what is found from South Korea’s FTAs 

with Singapore, EFTA, ASEAN196, China, and Vietnam. This method is 

somewhat similar to ‘KIC-limited type,’ however, it permits more broadly in 

terms of regional area of outward processing zones, the number and range of 

items allowed for such scheme. This is the most advanced method of outward 

processing recognition. (See Table 25) 

In Korea-Singapore FTA, and in Korea-ASEAN FTA, it states the 

identification of outward processing zones in the agreements as “the Gaesong 

Industrial Complex and other industrial zones on the Korean Peninsula”197 

and “in the industrial complex located in Gaeseong City and its surrounding 

                                          
195 The official document of the South Korea-USA Free Trade Agreement 
196 ASEAN is an acronym, meaning Association of Southeast Asian Nations, found in1967. 
197 The official document of Korea-Singapore FTA 
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area of North Korea,”198 respectively. It leaves the possibility of selecting 

other regions on the peninsula as outward processing zones in the future.  

In this type of method, it also has a wider coverage of the products 

allowed for outward processing unlike ‘KIC-limited type.’ While there are 

only about 100 products recognized in the South Korea-India FTA, in contrast, 

the FTA between South Korea and Singapore, there are about 4,625 items 

conceded. 

The very recent FTA agreed with China is particularly special and 

interesting. Before the South Korea-China FTA, the outward processing 

scheme has been very exclusively utilized by South Korea only for the KIC. 

However, in this FTA, it is reported that the Agreement states both parties – 

South Korea and China – can establish outward processing zones in North 

Korea. Considering the clear fact that North Korea and China have 

maintained and built up even closer and longer ties in economic and political 

cooperation than those of South and North Korea, it is very reasonable. (See 

Table 26) In fact, China has started some outward processing in North Korea 

already since January, 2013199 and when they started FTA negotiations with 

South Korea in May, 2012, the Chinese were already thinking seriously to 

include outward processing scheme and intentionally indicate broader 

                                          
198 The official document of Korea-ASEAN FTA 
199  The People’s Government of Jilin Province 
http://www.jl.gov.cn/ggkf/dwkf/dwmy/201302/t20130221_1420876.html (accessed on December 16, 
2014 
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connotation than the KIC limited. 200  They consider there are more 

advantages for their side, considering the geographical, political and 

economic closeness with North Korea. Now, there even have some specific 

names of candidate locations are often mentioned that are Rajin-Sonbong 

Special Economic Zone – also known as Rason Economic and Trade Zone – 

near the Tuman River, the region of Hwanggumpyong Island at the area of 

Amnok River and Wihwado Economic Zones. If this Chinese strategy is 

applied, South Korea also need to prepare the counterattack of the ‘Chinese 

version of the KIC’ and ‘Made-in-China products from North Korean soil.’ 

The latest FTA is the bilateral agreement with Vietnam. In the 

Agreement, since Vietnam is one of the ASEAN nations, there is a very 

similar type of outward processing scheme – only about 100 items conceded. 

Yet, understanding the outdated coverage of the 8-year-old South Korea-

ASEAN FTA, there had been surveys conducted, targeting the businesses at 

the KIC, to gather public opinion and information on what are produced and 

to be produced in the Complex. Based upon the result of the surveys, 70 items 

out of 100 have been replaced in compare to the South Korea-ASEAN FTA 

of 2007.201 Though the level of concession is somewhat close, the quality of 

                                          
200  중국일보(China Daily) http://caijing.chinadaily.com.cn/2014-11/14/content_18915252.htm 

(accessed on December 16, 2014), it is said that: � � �一 定性背景可以回溯到中 FTA� �判 始的

2012年5月。� � � � � �通商 官通 FTA� � � � �判 合 明 ， 宣布了“根据� � � � 而指定的境

� �外加工 包含在中 FTA中”。� � 确 � � �是 有准 指出 城工 ， 广而是在更加 泛的范� � �表 境

�外加工 的字句。FTA� � � � �判 相 人 解 成，“那� � � � �候中 已 想到了在朝 建立 境外加工

� 的可能性，才� � � � �出了一句 括性的 ”。 

201 Ministry of Trade, Industry and Energy, Reports on the South Korea-Vietnam FTA. 
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the concession is more timely and advanced. 

The appropriate utilization of outward processing scheme could 

resolve the MFN controversy of the inter-Korean trade which now 

dominantly relies on the KIC as mentioned above. However, among the 

current 3 different methods – the KIC-limited, Committee-, and KIC-plus 

types – it still needs some negotiations for modification and improvement. In 

the short run, it is needed to lift the set level of the total value of non-

originating input which is 40 percent, particularly in the FTAs with Peru and 

Colombia. Actually, the Singapore-Japan FTA – officially better known as 

Japan and the Republic of Singapore for a New-Age Economic Partnership 

Agreement (JSEPA)202 – has raised the 40 percent non-originating input rate 

of the year 2002 to 60 percent in 2007 after additional negotiations.203 In 

another way, instead of easily calculable – therefore, hardly adjustable – and 

strict rate means, it could be changed to decide the origin based upon the 

identity of the principal manufacturer or the importance of processing.204 The 

types of items also need to be readjusted and expanded, fully or partially 

                                          
202 According to http://www.fta.gov.sg/fta_jsepa.asp?hl=7: 

JESPA “was Japan's first Free Trade Agreement (FTA). The agreement was signed by then-
PM Goh and then-PM Koizumi on 13 January 2002 in Singapore and came into force on 30 November 
2002.  

JSEPA has brought substantive benefits to Japan and Singapore by laying a solid foundation 
for firmer economic linkages and integration between the two countries. Under the existing JSEPA, 
Japan increased its zero-tariff commitments from 34% of total tariff lines under WTO to 77%. JSEPA 
also liberalised trade in services significantly, expanding its commitments from 103 services sectors 
under WTO to 135.” 
203 Komuro, Norio, (2009), “Outward Processing Scheme under FTAs “Domine, Quo Vadis?”,” pp. 9-
45. 
204 Ibid., p. 51. 
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reflecting the latest structure of production in the KIC like it did in the South 

Korea-Vietnam FTA. 

In the long term, the outward processing scheme must go towards to 

‘KIC-plus type.’ With this method, more regions and products can be 

benefitted. Instead of the United States that explicitly require many political 

and military barriers to be overcome before dealing with the outward 

processing system, it will be more reasonable and viable to negotiate with 

Canada, the EU, Australia and so on – the nations with diplomatic relation 

established with North Korea – and then the United States in the end. The 

negotiations on outward processing must be approached separately in 

diplomatic, political and economic perspectives. The economic meaning of 

the KIC and outward processing often is easily missed and ignored due to the 

political and diplomatic sensitivity and uniqueness of North Korea.205 

 
2.3.3 The South-North Korea Free Trade Agreement 
 
 The core controversy related to the MFN treatment is that other WTO 

members – as previously mentioned, particularly the United States, one of the 

major voices in the WTO and world trade complains – hardly understand and 

are not ready to accept the special treatment of zero tariff provided to North 

Korean products by the South. Then what legally-possible solution could ever 

                                          
205 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), pp. 167-168. (In Korean) 
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make the situation legitimate, indisputable and finally more acceptable? 

 One of the options is the FTA between South and North Korea. The 

idea of South-North Korea FTA partially was raised even before South Korea 

agreed on its first FTA with Chile in 2004. 

Kim Hyun-Chong, a former minister for trade in Roh Moo Hyun 

administration206, mentions in his book that he aspired the unification of Korea 

in his FTA road map in August, 2003. Considering both history and geopolitics, 

China, Japan and Russia were the closest neighboring countries with greater 

scale than South Korea. Kim believed South Korea had to positively deal with 

the political, economic, and military influences of these countries. In other 

words, to him and South Korea, the South-North Korea FTA means more than 

the legalization of the special treatment towards North Korea. When he had a 

private consultation with the President Roh on Saturday, May 20th, 2007, he 

brought the issue of South-North Korea FTA for the first time and additionally 

explained the three reasons why it was desirable. First, the South-North Korea 

FTA will lift and concretize the backward trade system of North Korea. The 

                                          
206 Roh Moo-hyun administration (Feb.25, 2003-Feb.24, 2008) particularly had great focus on FTAs 
and inter-Korean relations in terms of peace and prosperity of Northeast Asia as a whole. In the official 
website of Presidential Archives (http://16cwd.pa.go.kr/cwd/en/pub/government/cnt01040101.html), it 
writes as follows: “It is time to broaden our horizon and look at inter-Korean reconciliation and 
cooperation as well as peace on the Korean Peninsula, in terms of Northeast Asia as a whole. If there 
were an absence of peace on the Korean Peninsula, it would not be possible to expect the progress of 
our nation or even the peace and prosperity of Northeast Asia. Only through peace on the peninsula and 
cooperation in Northeast Asia can we expect to move from the periphery to the center, from dissention 
to integration, and from stagnation to take-off. We should take the initiative in leading Northeast Asia to 
an era of peace and prosperity. To do so, it is crucial for us to establish a structure of peace on the Korean 
Peninsula, build Korea as a hub of Northeast Asia and qualitatively enhance the levels of our culture and 
way of thinking.” 
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essential parts of trade such as HS codes, rules of origin and intellectual 

property rights will be established better and faster as the FTA with South 

Korea is agreed. Secondly, back then, many of foreign products, especially 

goods from China, enjoyed benefits of customs-free by entering goods to the 

South through North Korea, even though there was no creation of added value 

in North Korean territory. This was perceived improper and unjust, creating 

no incentive to invest in North Korea. Last of all, at last, the FTA between 

South and North Korea can resolve the MFN controversy.207 

What Kim has emphasized at the end is what is to be further discussed 

here. What mechanism allows the FTA between the two Koreas will be able to 

escape from the MFN controversy? 

Not only in the WTO regime, but even from the GATT Era, the 

privileges and discrimination between the FTA and non-FTA partners were 

legally and clearly admitted. The WTO legal texts, though being born on the 

basic spirit of non-discrimination, indeed allows some exceptional 

discrimination under the names of General Exceptions (Article 20), Security 

Exceptions (Article 21), exceptions for Territorial Application – Frontier 

Traffic – Customs Unions and Free-trade Areas (Article 24) and so forth. 

Among these, the Article 24 of Part III of GATT 1947 could be brought in for 

the application of MFN exception. 

Both the GATT and WTO understand and inscribe the necessity of 

                                          
207 Kim Hyun-Chong, “김현종, 한미 FTA를 말하다,” pp. 378-382. (In Korean) 
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FTAs on Article 24.4: 

 
4. The contracting parties recognize the desirability of increasing 
freedom of trade by the development, through voluntary agreements, 
of closer integration between the economies of the countries parties 
to such agreements. They also recognize that the purpose of a 
customs union or of a free-trade area should be to facilitate trade 
between the constituent territories and not to raise barriers to the 
trade of other contracting parties with such territories.208 

  

The establishment of the FTA is not only legally recognized but also 

even encouraged under the WTO philosophy as long as it is to better promote 

trade between the territories and not to build up trade barriers. The text 

provides a separate explanation for FTA and Customs Union. The specific 

paragraph on privilege allowance for FTA territories is stated that: 

 
5. Accordingly, the provisions of this Agreement shall not prevent, 
as between the territories of contracting parties, the formation of a 
customs union or of a free-trade area or the adoption of an interim 
agreement necessary for the formation of a customs union or of a 
free-trade area; Provided that: 
 
[…] (b) with respect to a free-trade area, or an interim agreement 
leading to the formation of a free-trade area, the duties and other 
regulations of commerce maintained in each if the constituent 
territories and applicable at the formation of such free-trade area or 
the adoption of such interim agreement to the trade of contracting 
parties not included in such area or not parties to such agreement 
shall not be higher or more restrictive than the corresponding duties 
and other regulations of commerce existing in the same constituent 
territories prior to the formation of the free-trade area, or interim 
agreement as the case may be;209 

 

                                          
208 World Trade Organization, The Legal Texts, p. 458. 
209 Ibid., pp. 458-459. 
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 Additionally, it is further stated in Article 8 that: 
 

8. For the purpose of this Agreement: 
 
(b) A free-trade area shall be understood to mean a group of two or 
more customs territories in which the duties and other restrictive 
regulations of commerce (except, where necessary, those permitted 
under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on 
substantially all the trade between the constituent territories in 
products originating in such territories.210 

 
 As firmly stated, FTA under the justification by the WTO system 

originally and intentionally justifies any special treatment – not only in tariff 

manner, but also in other trade-related procedures and so on. For the better 

understanding, a statement could possibly be excerpted from Article 1.1 of the 

WTO Agreement, saying that “any advantage, favour, privilege or immunity 

granted.” 211  – The “Free” treatment is the legitimate honey-sweet favor 

exclusively for one’s FTA partners. 

 But then, legally speaking, in order to utilize FTA for the purpose of 

escaping the MFN obligation, it is reasonably assumed that the participants in 

the FTA negotiation must ‘all’ be the WTO members – in this case of scenario, 

both South and North Korea. Even though North Korea is not yet a WTO 

Member, fortunately, however, it is not an obstacle based upon the past 

experience in this matter.212 

                                          
210 Ibid., p. 460. 
211 Ibid., p. 424. 
212 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 161. (In Korean) 
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 In the GATT Era, there had been FTAs that included some non-

contracting parties of the GATT. 1960’s Latin American FTA and EFTA were 

such examples.213 In case of Latin America FTA, more specifically, it was 

written in the ninth supplement of the GATT’s Basic Instruments and Selected 

Documents (hereinafter referred to as BISD) that: 

 
LATIN AMERICAN FREE TRADE AREA 

 
Examination of Montevideo Treaty 

 
Report adopted on 18 November 1960 

(L/1364) 
 
[…] 
II. Compatibility of the Montevideo Treaty with Article XXIV 

of the General Agreement 
 

[…] 
31. The member States, for their part, considered that the provisions 
of the Treaty were in conformity with the provisions of paragraphs 
5 to 9 of Article XXIV of the General Agreement.214 Doubts were 

                                          
213 Ibid., p. 159. 
214 Considering the fact that among the paragraphs from 5 to 9 of Article 24 of the General Agreement, 
only paragraphs 5 and 8 are either fully or partially provided, here attached paragraphs 6, 7 and 9 as a 
reference. 

6. If, in fulfilling the requirements of sub-paragraph 5 (a), a contracting party proposes to 
increase any rate of duty inconsistently with the provisions of Article II, the procedure 
set forth in Article XXVIII shall apply. In providing for compensatory adjustment, due 
account shall be taken of the compensation already afforded by the reduction brought 
about in the corresponding duty of the other constituents of the union. 

7. (a) Any contracting party deciding to enter into a customs union or free-trade area, or 
an interim agreement leading to the formation of such a union or area, shall promptly 
notify the CONTRACTING PARTIES and shall make available to them such 
information regarding the proposed union or area as will enable them to make such 
reports and recommendations to contracting parties as they may deem appropriate. 
(b) If, after having studied the plan and schedule included in an interim agreement 
referred to in paragraph 5 in consultation with the parties to that agreement and taking 
due account of the information made available in accordance with the provisions of sub-
paragraph (a), the CONTRACTING PARTIES find that such agreement is not likely to 
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expressed in this connexion in view of the fact that some member 
States were not contracting parties to the General Agreement.215 

 
 In spite of such ‘doubts’ and objections in the history of FTA 

negotiations so far, no FTA was ever rejected or applied sanction against. 

Furthermore, in the GATT Article 24.10 indicates as follows:216 

 
10. The CONTRACTING PARTIES may by a two-thirds majority 
approve proposals which do not fully comply with the requirements 
of paragraphs 5 to 9 inclusive, provided that such proposals lead to 
the formation of a customs union or a free-trade area in the sense of 
this Article.217 

 
 Another example related to this matter is 1951’s Nicaragua, the GATT 

contracting party, trying to complete its FTA with El Salvador, the non-

                                          
result in the formation of a customs union or of a free-trade area within the period 
contemplated by the parties to the agreement or that such period is not a reasonable one, 
the CONTRACTING PARTIES shall make recommendations to the parties to the 
agreement. The parties shall not maintain or put into force, as the case may be, such 
agreement if they are not prepared to modify it in accordance with these 
recommendations. 
(c) Any substantial change in the plan or schedule referred to in paragraph 5 (c) shall 
be communicated to the CONTRACTING PARTIES, which may request the 
contracting parties concerned to consult with them if the change seems likely to 
jeopardize or delay unduly the formation of the customs union or of the free-trade area. 
 

9. The preferences referred to in paragraph 2 of Article I shall not be affected by the 
formation of a customs union or of a free-trade area but may be eliminated or adjusted 
by means of negotiations with contracting parties affected.* This procedure of 
negotiations with affected contracting parties shall, in particular, apply to the 
elimination of preferences required to conform with the provisions of paragraph 8 (a)(i) 
and paragraph 8 (b). 

215  General Agreement on Tariffs and Trade (1961), “Basic Instruments and Selected Documents 
(BISD),” Ninth Supplement, p. 94. 
216 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 160. (In Korean) 
217 World Trade Organization, The Legal Texts, p. 460. 
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contracting party. In BISD II/30, it is recorded that:218 

 
The CONTRACTING PARTIES decide, in accordance with the 
provisions of Article XXIV, paragraph 10, of the General Agreement, 
that the Government of Nicaragua is entitled to claim the benefits of 
the provisions of Article XXIV of the General Agreement on Tariffs 
and Trade relating to the formation of free-trade areas, and decide to 
review the above decision, if at any time after study of reports 
furnished by the Government of Nicaragua and of other relevant data, 
they find that the operation of the Free-Trade Treaty is not resulting 
in the maintenance of a free-trade area in the sense of Article XXIV 
of the General Agreement.219 

 
 The story did not end there. Yet, Nicaragua was a frequenter in this 

measure. They, once experienced in 1951, again utilized the same statute in 

1956 when they attempted to join Central America FTA which had the non-

contracting parties of the GATT like Costa Rica, El Salvador, Guatemala, and 

Honduras. They asked for the approval founded on the GATT Article 24.10, 

and again were successfully authorized.220 

 In summary, though in the GATT Era, there had been cases of appeals 

which others complained about the detour of the MFN obligation by the FTA 

between a contracting party and a non-contracting party, but ‘no’ single 

restriction had ever taken place.221 

                                          
218 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 160. (In Korean) 
219 The Free-Trade Area Treaty Between Nicaragua and El Salvador, Decision of 25 October 1951, 
BISD II/30. 
220 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 160. (In Korean) 
221 Ibid. 
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 Under the WTO system still, the situation is not very different. There 

was a possibility of legal gap and controversy related to the regulation when 

the European Community (today’s EU) engaged the FTA with Estonia, Latvia 

and Lithuania – the non-WTO member. Back then, however, the Committee 

on Regional Trade Agreements did not bring any legal issue.222 

 Even in the General Agreement on Trade in Services223 (hereinafter 

referred to as GATS) Article 5.1 – a newly introduced measure at the inception 

of the WTO in 1995 and the symmetrical provision of GATT Article 24 – does 

not require the FTA to be negotiated and invoked between WTO members only. 

It states that: 

 
Article V 

 
Economic Integration 

 
1. This Agreement shall not prevent any of its Members from being 

a party to or entering into an agreement liberalizing trade in 
services between or among the parties to such an agreement, 
provided that such an agreement: 

(a) has substantial sectoral coverage, and 
(b) provides for the absence or elimination of substantially all 

discrimination, in the sense of Article XVII, between or among 
the parties, in the sectors covered under subparagraph (a), through: 

(i) elimination of existing discriminatory measures, and/or 
(ii) prohibition of new or more discriminatory measures, 
either at the entry into force of that agreement or on the basis of a 

                                          
222 Ibid.: ‘Examination of the Interim Agreements between the EC-Bulgaria and EC-Romania, and of 
the Free Trade Agreements between the European Communities and Estonia, Latvia and Lithuania’, 
Note on the Meeting of 5 November 1996, WT/REG1/M/1; WT/REG2/M/1; WT/REG7/M/1; 
WT/REG8/M/1; WT/REG9/M/1 (9 June 1997). 
223 GATS is the WTO rules that regulates the trade in services. Before the WTO, only tangible goods 
were tradable under the GATT system, however, with the advent of the WTO, the GATS was also 
launched, opening the new Era of service trade. 
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reasonable time-frame, except for measures permitted under Articles 
XI, XII, XIV and XIV bis.224 

 
 As previously mentioned, GATS is a newer law which holds the 

priority and updates in compared to the old GATT of 1947. When the newer 

regulation does not indicate such requirement, it is very meaningful – the old 

GATT Article 24’s premise of the FTA between the WTO Members (or the 

GATT contracting parties) only was referred as “a dead letter.”225 Therefore, 

for the FTA between South and North Korea, the fact that North Korea is yet 

to be a WTO member will hardly drag the completion of the agreement.226  

 Also, considering the fact that an ‘interim agreement’ is also permitted 

before the final FTA agreement – usually for no more than 10 years – the 

current special treatments to the North by South Korea could be justified as 

well if at some point of time, the concrete proposal for the South-North FTA 

negotiations is officially announced.227 

 
2.3.4 Waiver 
 
 A waiver is a very useful tool in the WTO system. When a WTO 

member, or a group of members is not able to carry out the WTO rules, then 

using this mechanism of the waiver, one could legitimately be exempted to 

                                          
224 World Trade Organization, The Legal Texts, p. 289. 
225 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 161. (In Korean) 
226 Ibid. 
227 Ibid., pp. 161-162. 
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obey a certain regulation of the WTO228 as long as it fulfilled the voting 

requirement.229 Therefore, applying this to the case of the inter-Korean trade 

is also considerable. 

 This waiver clause in the WTO context is firmly stated both in the 

GATT Article 25.5 and Article 9.3 of the Marrakesh Agreement establishing 

the World Trade Organization.230 In the Article 25.5 of the GATT states that: 

 
5. In exceptional circumstances not elsewhere provided for in this 

Agreement, the CONTRACTING PARTIES may waive an 
obligation imposed upon a contracting party by this Agreement; 
Provided that any such decision shall be approved by a two-
thirds majority of the votes cast and that such majority shall 
comprise more than half of the contracting parties. The 
CONTRACTING PARTIES may also by such a vote 

(i) define certain categories of exceptional 
circumstances to which other voting requirements 
shall apply for the waiver of obligations, and 

(ii) prescribe such criteria as may be necessary for the 
application of this paragraph 

 
Additionally, with the advent of the WTO, in Article 9.3 of the 

Marrakesh Agreement mentions that: 

 
3. In exceptional circumstances, the Ministerial Conference may 

decide to waive an obligation imposed on a Member by this 
Agreement or any of the Multilateral Trade Agreements, 
provided that any such decision shall be taken by three fourths 

                                          
228 Ibid., p. 150. 
229 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 231. 
230 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 150. (In Korean) 
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of the Members unless otherwise provided for in this 
paragraph. 
 

(a) A request for a waiver concerning this Agreement 
shall be submitted to the Ministerial Conference 
for consideration pursuant to the practice of 
decision-making by consensus. The Ministerial 
Conference shall establish a time period, which 
shall not exceed 90 days, to consider the request. 
If consensus is not reached during the time period, 
any decision to grant a waiver shall be taken by 
three fourths of the Members. 

(b) A request for a waiver concerning the 
Multilateral Trade Agreements in Annexes 1A or 
1B or 1C and their annexes shall be submitted 
initially to the Council for Trade in Goods, the 
Council for Trade in Services or the Council for 
TRIPS231, respectively, for consideration during a 
time period which shall not exceed 90 days. At 
the end of the time period, the relevant Council 
shall submit a report to the Ministerial 
Conference.232 

 
Both are relatively the same, clearly referring the conditions 

‘exceptional circumstances,’ and ‘majority vote.’233 In spite of such strict 

conditions required, the WTO waiver is frequently used, – notably, there have 

been 115 cases using the waiver at the birth of the WTO in 1995 234  – 

particularly when there are some preferential treatments given to one party 

from another party. Because: 

                                          
231 TRIPS: Trade-Related Intellectual Property Rights 
232 World Trade Organization, The Legal Texts, p. 9. 
233 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 150. (In Korean) 
234 World Trade Organization (1995), “Analytical Index: Guide to GATT Law and Practice,” p. 887. 
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Without a waiver, these trade preference arrangements would violate 
the GATT Article I MFN obligation (and potentially other WTO 
obligations). For example, the US African Growth and Opportunity 
Act (AGOA) is legally justified under WTO law through an Article 
IX waiver. Similarly, unilateral trade preferences granted by the EU 
to former colonies in Africa, the Caribbean and the Pacific (ACP) 
under the Lomé Convention and Cotonou Agreement were justified 
under GATT/WTO law through waivers. However, the EU has moved 
to replace these unilateral preferences with reciprocal Preferential 
Trade Agreements complying with GATT Article XXIV and therefore 
no longer requiring an Article IX waiver.235 

 
 Not only the cases of the United States and the EU under the WTO 

regime mentioned above, even in the GATT Era in 1985, the United States 

offered the customs-free preferences to the Caribbean nations under the 

provisions of Caribbean Basin Economic Recovery Act, and the waiver was 

earned to avoid the MFN obligation.236  

In order to judge whether or not the inter-Korean trade is eligible to 

be in search of waiver for its special treatment, there are two key questions to 

ask oneself. First, is the inter-Korean relationship and trade qualified for the 

‘exceptional circumstance’ that both the GATT and the WTO state? And, 

secondly, is it optimistic to get the majority vote? 

The inter-Korean relationship is de facto circumstance as an only 

                                          
235 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 653.:This is applicable to the inter-Korean trade, too. It is further explained in 2.3.3 The South-North 
Free Trade Agreement of this thesis. 
236 GATT, L/5779; BISD 31S/20. Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal 
Trade between South/North Korea in the WTO System and Gaesung Industrial Complex,” Review on 
International and Area Studies (Vol. 23, No.4), p. 150. (In Korean) 
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nation divided on the globe, seeking the opportunity of the unification for 

world and East Asian peace.237 Actually, the understanding of the uniqueness 

of the inter-Korean trade is well displayed in South Korea’s FTAs. In Annex 

IV of the South Korea-EU FTA text, it states as follows: 

 
Recognising the Republic of Korea’s constitutional mandate and 
security interests, and both Parties’ commitment to promoting peace 
and prosperity on the Korean Peninsula, and the importance of intra-
Korean economic cooperation toward that goal,238 

 
 Though the statement does not specifically mention the word 

‘exceptional’ or ‘special,’ however, the phrase recognizes the unusual situation 

that South Korea is put in and its objective towards the peace and prosperity. 

In addition, as mentioned before in 2.3.1 Permission upon Accession, the inter-

German trade was recognized as an ‘exceptional circumstance,’ and therefore, 

it is very positive for the same treatment is awarded for the inter-Korean 

scenario.239 

 Yet, the answer to the second question is not very optimistic. Though 

mentioned about the majority vote of three-quarters requirement, “pursuant to 

a General Council decision on 15 November 1995, waiver decisions in the 

                                          
237 Ibid. 
238 The official text of the South Korea-EU FTA 
239 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 150. (In Korean): It is said that the waiver request is not always accepted. In fact, in 
1969, the European Economic Community applied for waiver for tariff reduction on oranges from Spain 
and Israel, and in 1970, Greece requested the waiver for special treatments on products from the Soviet 
Union, both cases failed to have waivers granted. Refer to GATT, C/M/59, 61, 63, 65; BISD 17S/61 & 
18S/179. 
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WTO are taken by consensus in all cases; only if consensus cannot be reached 

does voting occur.”240 If the waiver for the inter-Korean trade cannot acquire 

consensus – highly likely impossible – then, what about three-quarters vote? 

Currently, the WTO has 160 members as of January, 2015. That is to say, in a 

simple calculation, 120 member nations must agree. Considering the fact that 

“the limited GATT/WTO jurisprudence on waivers indicates that WTO panels 

and the AB will interpret waiver exceptions restrictively,”241 the acquisition 

of the majority vote in this case will never be easy nor simple. Also, the waiver 

– for the MFN clause and others – is “on a temporary basis.”242 “If a waiver 

is requested for a period extending beyond one year, the conditions for 

extending the waiver will be reviewed at the end of the one year period.”243 

The fluctuation of the inter-Korean relationship is widely known, and nobody 

can hardly predict not on a unit of years, but even that of months. The 

application for the waiver, therefore, needs a careful approach. The “2008 AB 

decision reaffirmed the restrictive approach to waiver interpretation”244 is 

very referable. Back then, “the AB stated that: 

 
the function of a waiver is to relieve a Member, for a specified period 
of time, from a particular obligation provided for in the covered 
agreements, subject to the terms, conditions, justifying exceptional 

                                          
240 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 654. 
241 Ibid. 
242 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 231. 
243 Ibid. 
244 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 655. 
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circumstances or policy objectives described in the waiver decision. 
Its purpose is not to modify existing provisions in the agreements, 
let alone create new law or add to or amend the obligations under a 
covered agreement or Schedule. Therefore, waivers are exceptional 
in nature, subject to strict disciplines and should be interpreted with 
great care.”245 

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                          
245 Ibid. 
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Chapter III: The Subsidy 
 
 Even if the inter-Korean trade is finally considered ‘truly internal 

trade,’ there still comes another legal controversy. Contemporarily, the 

government of South Korea provides many different types of compensations 

and loans to companies engaged in the KIC. 

 Such financial assistance could be turned into illegal subsidy under 

the WTO surveillance.246 In this chapter, the definition and scope of subsidy 

is to be investigated, and later the possibility of subsidy qualification with 

legally possible suggestion are explained. 

 
3.1 The Definition 
 

Even though the WTO and the Member nations are voluntary followers 

of the ideal world of ‘fair trade’ that could also be interpreted as ‘non-

discriminatory trade,’ pursuing the previous chapter, it is very reasonable that 

the economic benefits often incur the unwelcomed ‘unfair trade.’ And, such 

“‘[u]nfair trade comes in many forms and guises. Unfair trade practices 

[partially] include cartel agreements, price fixing and the abuse of a dominant 

position on the market”247 and “WTO law, at present, […] does provide, […] 

                                          
246 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), pp. 157-158. (In Korean) 
247 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, pp. 507-508: The concept of ‘unfair trade’ is also commonly used 
to refer to trade on terms and conditions which are disadvantageous for developing countries in general 
and small companies, workers and farmers in these countries in particular. 
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for relatively detailed rules with respect to dumping and certain types of 

subsidation – two specific practices commonly considered to be unfair trade 

practices.”248 

Before digging into greater details of both positive and negative 

impacts a subsidy can bring in, it is very interesting to see what is remembered 

as follows: 

 
Economic theory suggests that subsidies do not distort as 

much as other classic trade instruments, such as tariffs; subsidies 
affect one margin only (the producer’s). Economic theory suggests 
hence, that subsidies are not as trade distorting as other trade 
instruments (like, for example, quantitative restrictions or tariffs) 
which affect two margins (both the producer’s and the consumer’s). 
Subsidies are viewed by economists as an instrument whereby 
governments, at least in a perfect competition model249, subsidize 
foreign consumers: a reduction in the marginal cost of foreign firms 
(which may be the consequence of a subsidy) would, in general, 
reduce prices in domestic firms. Hence, many economists have made 
the point that instead of imposing countervailing measures, 
governments affected by foreign subsidies should be sending a “thank 
you note” to the subsidizing government (in the absence of any other 
distortion – and this is a big if – such a subsidy will reduce welfare in 
the two countries combined. The foreign country may lose or gain. 
The domestic economy may also lose or gain. It all depends on their 
strategic interaction).250 

 

                                          
248 Ibid., p. 508. 
249 According to Case, Karl E. and Fair, Ray C. (2007) “Principles of Economics (8th Edition),” Pearson 
Prentice Hall, p. 144, perfect competition is “an industry structure in which there are many firms, each 
small relative to the industry, producing virtually identical product and in which no firm is large enough 
to have any control over prices. In perfectly competitive industries, new competitors can freely enter and 
exit the market.” 
250 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, pp. 332-333. 
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Like this, subsidy is often perceived justifiable and reasonable, that is 

to say, even “[s]trategic trade theory in the eighties has been interpreted by 

some policy-makers as a recommendation for active subsidizing in order to 

induce enhanced productivity.” 251  Hence, due to the ambiguous lining 

between legitimacy and illegitimacy, the idea of subsidies is very complicated 

and “very sensitive matter in international trade relations. On the one hand, 

subsidies are evidently used by governments to pursue and promote important 

and fully legitimate objectives of economic and social policy. On the other 

hand, however, subsidies may have adverse effects on the interests of trading 

partners whose industry may suffer, in its domestic and export markets, from 

the unfair competition from subsidised products.”252 As for an example, “[i]n 

the USA, subsidies are often viewed as illegitimate distortions of international 

trade, while in other countries industrial subsidies have often been considered 

a legitimate instrument of domestic policy.”253 The legitimacy of subsidy, 

including both the use and presence of it, is very controversial. Even “the 

attitude of the world trading system towards subsidies has not always been the 

same,” 254  indeed. Under the GATT system, still “subsidies may be a 

                                          
251 Ibid., p. 333. 
252 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 551. 
253 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
p. 183.: It is further explained on the same page that “[o]n some measures, rates of industrial 
subsidization more than doubled in G7 countries between 1952 and 1985: from 1.03% of GDP to 2.13%, 
while in the US the figure stood at 0.58% in 1985.5 Levels of subsidization have undoubtedly fallen 
more recently, as many governments, in the face of recessionary conditions in the late 1980s and early 
1990s and rising budget deficits have cut public expenditures and committed themselves to domestic 
policies of privatization and de-regulation.” 
254 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
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legitimate instrument of public [or government] policy”255 “in almost all, if 

not all, countries.”256  

  In spite of its unclearness and confusion, the GATT states the 

definition of a subsidy in Article 1, Part I: General Provisions of the 

Agreement on Subsidies and Countervailing Measures (hereinafter referred to 

as SCM Agreement): 

 
1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if: 

 
(a)(1) there is a financial contribution by a government or any public body 

within the territory of a Member (referred to in this Agreement as "government"), i.e. 
where: 

(i) a government practice involves a direct transfer of funds (e.g. 
grants, loans, and equity infusion), potential direct transfers 
of funds or liabilities (e.g. loan guarantees); 

(ii) government revenue that is otherwise due is foregone or not 
collected (e.g. fiscal incentives such as tax credits)1; 

(iii) a government provides goods or services other than general 
infrastructure, or purchases goods; 

(iv) a government makes payments to a funding mechanism, or 
entrusts or directs a private body to carry out one or more of 
the type of functions illustrated in (i) to (iii) above which 
would normally be vested in the government and the practice, 
in no real sense, differs from practices normally followed by 
governments; 

or 
(a)(2) there is any form of income or price support in the sense of Article XVI 

of GATT 1994; 
And 

                                          
Oxford, p. 333. 
255 Ibid., p.334. 
256 Ibid. 
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(b) a benefit is thereby conferred.257 
 
 Once a subsidy is clearly defined and revealed, “[t]he SCM 

distinguishes between prohibited and actionable subsidies. A third category 

(non-actionable subsidies), which originally formed integral part of the 

Agreement […] no longer exists.” 258  To elaborate the classification of 

subsidies, subsidies are classified as 

 
(a) prohibited; 
(b) actionable, and 
(c) non-actionable. (terminated) 

 
The first and the third category are defined in the SCM Agreement: a 
subsidy is prohibited if it is conditional upon export performance or 
upon local content requirements. A subsidy is non-actionable if […] 
is granted for purposes of environmental protection, to make up for 
regional inequalities within a WTO Member State, or in order to 
promote research and development (R&D). [‘]Non-actionable[’] 
subsidies were included in the SCM on a provisional basis, subject to 
review. [As mentioned above, again,] [i]n the absence of an agreement 
amongst the WTO Membership to extend the transitional period, the 
safe haven for non-actionable subsidies in the SCM no longer 
exists.259 

  

Whether or not one understands a subsidy as legitimate or justifiable, 

“[p]arties to the GATT are authorized to levy countervailing duties in response 

to injury caused or threatened by subsidized imports.”260 A typical  

                                          
257 World Trade Organization, The Legal Texts, p. 231. 
258 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, pp. 335. 
259 Ibid., p. 360. 
260 Trebilcock, Michael et al (2013), “The Regulation of International Trade,” (4th Edition), Routledge, 
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subsidies, such as export subsidies, are, as a rule, prohibited, while 
other subsidies are not prohibited but must be withdrawn (or their 
adverse effects removed) when they cause adverse effects to the 
interests of other Members. Furthermore, if a subsidy causes or 
threatens to cause material injury to the domestic industry of a 
Member, that Member is authorised to impose countervailing duties 
on the subsidised products to offset the subsidisation.261 

  

One “should finally note that agricultural subsidies[, however,] are 

regulated in the WTO Agreement on Agriculture (hereinafter referred to as 

AG). The AG provisions constitute lex specialis to the SCM provisions and, 

as a result, to the extent of difference between them, they prevail over those 

reflected in the SCM.”262 

 One of the most notorious subsidies is, as the name indicates, a 

prohibited subsidy. “[T]he two types of subsidies concerned by [the] heading 

(export and local content) are prohibited by virtue of Art 3 SCM” [that] states 

in its first paragraph: 

 
Except as provided in the Agreement on Agriculture, the following 
subsidies, within the meaning of Article 1, shall be prohibited: 
 
(a) subsidies contingent, in law or in fact, whether solely or as one of 

several conditions, upon export performance, including those 
illustrated in Annex I; 

                                          
p. 184. 
261 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 551. 
262 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 360. 
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(b) subsidies contingent, whether solely or as one of several conditions, 
upon the use of domestic over imported products.263 

 
“In short, WTO Members may not grant or maintain: [(1)] export subsidies; 

or [(2)] import substitution subsidies. These subsidies, which are often referred 

to as ‘red light’ subsidies, are prohibited because they aim at affecting trade 

and are most likely to cause adverse effects to other Members.”264 

 Actionable subsidies, what are referred to as ‘amber light,’ “are not 

specifically defined: they are defined by default: any scheme which qualifies 

as subsidy under the SCM Agreement (that is, which meets the criteria laid 

down in Arts 1 and 2 SCM) and which is not a prohibited subsidy is an 

actionable subsidy.” 265  And, “most subsidies are not prohibited but are 

‘actionable’, i.e. they are subject to challenge in the event that they cause 

adverse effects to the interests of another Member. To the extent that these 

subsidies do not cause adverse effects, or the adverse effects are removed, they 

cannot, or can no longer, be challenged. Article 5 of the SCM Agreement 

provides:”266 

 
No Member should cause, through the use of any subsidy referred to in 
paragraphs 1 and 2 of Article 1, adverse effects to the interests of other 
Members.267 

                                          
263 World Trade Organization, The Legal Texts, p. 233. 
264 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 562. 
265 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 364. 
266 Van Den Bossche, Peter (2008), “The Law and Policy of the World Trade Organization,” (2nd 
Edition), Cambridge University Press, p. 567. 
267 World Trade Organization, The Legal Texts, p. 235. 
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 Again, the last type of subsidies, non-actionable subsidies, is no 

longer existing. Yet, it is still explained in Art 8 SCM that: 

 
8.1 The following subsidies shall be considered as non-actionable: 

(a) subsidies which are not specific within the meaning of Article 2; 
(b) subsidies which are specific within the meaning of Article 2 but 

which meet all of the conditions provided for in paragraphs 2(a), 
2(b) or 2(c) below. 

8.2 Notwithstanding the provisions of Parts III and V, the following 
subsidies shall be non-actionable: 

(a) assistance for research activities conducted by firms or by higher 
education or research establishments on a contract basis with 
firms if:  
 
the assistance covers not more than 75 per cent of the costs of 
industrial research or 50 per cent of the costs of pre-competitive 
development activity; and provided that such assistance is 
limited exclusively to: 
 
(i) costs of personnel (researchers, technicians and other 

supporting staff employed exclusively in the research 
activity); 

(ii) costs of instruments, equipment, land and buildings used 
exclusively and permanently (except when disposed of 
on a commercial basis) for the research activity; 

(iii) costs of consultancy and equivalent services used 
exclusively for the research activity, including bought-in 
research, technical knowledge, patents, etc.; 

(iv) additional overhead costs incurred directly as a result of 
the research activity; 

(v) other running costs (such as those of materials, supplies 
and the like), incurred directly as a result of the research 
activity. 

(b) assistance to disadvantaged regions within the territory of a 
Member given pursuant to a general framework of regional 
development and non-specific (within the meaning of Article 2) 
within eligible regions provided that: 
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(i) each disadvantaged region must be a clearly designated 

contiguous geographical area with a definable economic 
and administrative identity; 

(ii) the region is considered as disadvantaged on the basis of 
neutral and objective criteria, indicating that the region's 
difficulties arise out of more than temporary 
circumstances; such criteria must be clearly spelled out 
in law, regulation, or other official document, so as to be 
capable of verification; 

(iii) the criteria shall include a measurement of economic 
development which shall be based on at least one of the 
following factors: 
- one of either income per capita or household income 

per capita, or GDP per capita, which must not be 
above 85 per cent of the average for the territory 
concerned; 

- unemployment rate, which must be at least 110 per 
cent of the average for the territory concerned; as 
measured over a three-year period; such 
measurement, however, may be a composite one and 
may include other factors. 

(c) assistance to promote adaptation of existing facilities to new 
environmental requirements imposed by law and/or regulations 
which result in greater constraints and financial burden on firms, 
provided that the assistance: 

(i) is a one-time non-recurring measure; and 
(ii) is limited to 20 per cent of the cost of adaptation; and 

(iii) does not cover the cost of replacing and operating the 
assisted investment, which must be fully borne by firms; 
and 

(iv) is directly linked to and proportionate to a firm's 
planned reduction of nuisances and pollution, and does 
not cover any manufacturing cost savings which may be 
achieved; and 

(v) is available to all firms which can adopt the new 
equipment and/or production processes.268 

                                          
268 World Trade Organization, The Legal Texts, pp. 239-241. 
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“the provisions relating to the definition of and the response to non-

actionable subsidies have by now been de facto deleted from the SCM 

Agreement. Hence now subsidies are defined into prohibited and non[-] 

actionable subsidies.”269 

 
3.2 The Legal Controversy in the Subsidy 
 

The inter-Korean trade indeed contains a broader meaning than a 

simple transaction or exchange of goods. It can possibly include any other 

forms of inter-Korean economic cooperation such as aid to North Korea 

provided by the South, the loans and funds available by South Korean 

government as a mean to contribute inter-Korean exchanges. And there is no 

doubt that South Korea has provided many different types of financial and 

humanitarian supports to North Koreans. The core of this legal issue must start 

from the clear distinction between the aid and subsidy, while both of them are 

usually managed and offered by the Government or a public body. 

 About the definition and scope of aid, particularly humanitarian aid, 

the Development Assistance Committee of the OECD states that the 

humanitarian aid are “designed to save lives, alleviate suffering, and maintain 

and protect human dignity during and in the aftermath of emergencies.”270 

                                          
269 Matsushita, M. et al (2006) “The World Trade Organization: Law, Practice, and Policy,” (2nd Edition), 
Oxford, p. 364. 
270 Huh, Moon Young et al (2012), “Basic Reading on Korean Unification,” Korea Institute for National 
Unification (KINU), p. 225.. 
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Also, it is added that: 

 
they are actions intended to help those whose basic rights to life are 
threatened by war or conflict between nations, ethnic groups, or 
tribes; to provide them with basic needs including food, water, 
medical assistance, and housing; and to restore their rights. This 
humanitarian principle is based on the understanding that the 
international community should uphold human values for all people 
under threat regardless of their political leaning, ideology, idea, faith, 
or race. […] advanced nations have ethical and moral obligations to 
eliminate poverty and hunger in the less-developed countries and to 
improve humanitarian conditions for citizens under sever and 
complicated political threat.271 

 
 No one can deny the fact that humanitarian aid is necessary and 

desperate in North Korea. Borrowing the abovementioned expressions, the 

basic rights of the North Korean are pressed, they are short of food and medical 

aids, and their very fundamental values are often ignored by their political 

ideology. South Korea, more advanced nation and also with the brotherhood, 

feel responsible to assist and satisfy some of their needs. The aid program by 

South Korea for the North is probably full of strong moral and humanitarian 

conviction.  

 The issue here, however, is that depending on the format or 

methodology of the aid, this could be very provocative and has the meaning 

more than a just simple aid, but a seed of legal controversy and dispute. A type 

of aid can suddenly turn into an illegal subsidy. 

 The full provisions of subsidies including definition, specificity, and 

                                          
271 Ibid. 
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countervailing measure are prescribed under the SCM Agreement in Annex 

1A: Multilateral Agreements on Trade in Goods. To judge whether or not it is 

a subsidy, – then, in the end if it is actionable or prohibited – the WTO 

definition of subsidy must be carefully reviewed. About the definition of a 

subsidy written in Article 1 of Part I in the Agreement, please refer to the 

chapter 3.1. 

 Since December 31, 1991, non-actionable subsidy – also nicknamed 

‘green light’ – is terminated, and therefore now is inapplicable. So, if the 

‘assistance’ provided by South Korea to North Korea in the present is defined 

as a subsidy, it is going to be either prohibited – red light – or actionable 

subsidy – yellow or amber light – in which both are very controversial and 

disputable.272 However, before reaching that, it is necessary to find out what 

kinds of assistant programs are in action and whether or not they are qualified 

as subsidies. 

 Currently, there are two typical ways that South Korea assists North 

Korea. They are the government-entrusted Inter-Korean Cooperation Fund 

(hereinafter referred to as IKCF) 273 , and the assistance under Kaesong 

Industrial Zone Support Act. 274  The simulation of this ‘Subsidy Risk 

                                          
272 However, it is not very simple to identify the existence of a subsidy. According to the official websi
te of the WTO, it is stated that: “the definition contains three basic elements: (i) a financial contributio
n (ii) by a government or any public body within the territory of a member (iii) which confers a benefit
. All three of these elements must be satisfied in order for a subsidy to exist.” 
273 The Export-Import Bank of Korea, http://www.koreaexim.go.kr/en/ikcf/ikcf_01.jsp (accessed on 
October 10, 2014): About the brief history of the IKCF, please see Table 29. 
274 The full text translated into English is available at the official website of Ministry of Government 
Legislation (http://www.moleg.go.kr/english/korLawEng?pstSeq=52681) 
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Assessment’ – like that of Sanitary and Phitosanitary Measures (hereinafter 

referred to as SPS) – to see if there is any threat that the current programs may 

fall into a category of any subsidies – either prohibited or actionable – will 

based upon those two types above. 

 First of all, the IKCF was started in 1990 under the South-North Korea 

Cooperation Fund Law275 to enhance cooperation276 between the South and 

                                          
275 See Table 8 
276 About the meaning of Inter-Korean Cooperation Development by the Export-Import Bank of Korea, 
the official website at http://www.koreaexim.go.kr/en/ikcf/ikcf_05.jsp states as follows: 

In the year of 2000, a historic summit was held between the two Koreas that produced the 
June 15 Joint Declaration, which defined the South-North economic relations and expressed North 
Korea's official agreement to engage in economic cooperation with the South. 

The Declaration has since paved the way for further communication with the North and the 
facilitation of both official and private exchanges between the two Koreas in a number of areas including: 
sightseeing of Mt. Geumgang, reopening of inter-Korean railways and building of the Gaesong Industrial 
Complex(GIC). In February 2007, an agreement was reached at the six-party talks as North Korea agreed 
to resolve existing nuclear hostilities and reduce military tension by shutting down its main Yongbyon 
nuclear plant in return for 50,000 tons of fuel. 

On October 4, 2007, another declaration was signed between the two Koreas at the second 
inter-Korean summit. This represented another key milestone in nearly 20 years of the South-North 
economic cooperation. Both sides agreed to open freight rail services between Munsan and Bongdong 
and embark on the second development stage of the GIC backed by the financing of South Korean 
businesses. 

The October 4 Declaration also reaffirmed the commitment to simplify passage, 
communication and customs clearance procedures between the two Koreas and agreed to further their 
discussion on repairing the Gaesong-Shinuiju railway and the Gaesong-Pyongyang expressway. In 
addition, decisions were made to establish a "Special Peace and Cooperation Zone in the West Sea” in a 
way to push ahead with the utilization of the Haeju Harbor, establishment of a special economic zone 
and the joint use of the Han River estuary. 

Some items in the agreement were discussed in the talks by prime ministers of South and 
North Korea met in Seoul from November 14-16, 2007. The focus of the meeting was full 
implementation of the October 4 Declaration issued at the end of the summit between the two Koreas. 
The talks proceeded amicably, resulting in 49 agreements under eight articles, reflecting the strong desire 
of both sides to cement progress. They revolve around further high-level contact and advancing 
economic cooperation, central pillars of the October summit Declaration. 

By virtue of these ongoing efforts, the two Koreas have attained substantial progress in their 
economic cooperation. Since ground transportation to the North became possible through the 
reconnected Donghae and Gyeongeui lines, annual visitors via land have steadily increased to reach the 
1.8 million mark(including tourists to Mt. Geumgang) in 2007. Cross-border visitors, excluding the 
tourists to Mt. Geumgang, reached 159,214 in 2007, a 56.5% increase from the previous year. 
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North and their exchanges to prosper. The Export-Import Bank of Korea 

(hereinafter referred to as the EximBank) has operated it as the government-

entrusted fund since March 20, 1991. 277  Therefore, the MoU is deeply 

involved and engaged in this Fund. Originally, one first applies to the Ministry 

and if qualified, receive the loans from the EximBank. In accordance with the 

website, it is officially stated that: 

 
The Primary function of IKCF is to promote transactions between 
South and North Korea. It covers prospective projects deemed to 
contribute to the mutual exchange of home visits, cultural activities, 
sports, trade, and economic cooperation. 

 
 Further, the related activities, which will be very crucial for this 

simulation of ‘Subsidy Risk Assessment’ are thoroughly listed as follows: 

 
In 2008, the IKCF provided KRW 231.2 billion in assistance 

for 133 projects. It provided KRW 36.6 billion in loans to South 
Korean companies involved in bilateral trade and cooperative 
economic projects, and disbursed KRW 110.1 billion for the 
construction of railways and highways. Humanitarian assistance for 
flood victims, as well, continued so as to help improve the quality of 

                                          
Trade volume between the two Koreas increased by 33.1% from USD1,350 million in 2006 

to USD1,797 million in 2007. In particular, commercial transactions increased remarkably thanks to the 
facilitation of GIC projects, processing-on-commission, and general trade. 

Gaesung Industrial Complex(GIC) is a model case and a challenge to form a Korean 
exonomic community by combining South Korea's capital and technology with North Korea's labor 
force. The construction of infrastructures such as electricity supply facilities and communication 
networks was completed as of 2005. The GIC has shown a steady increase in production, resulting from 
a rise in the number of enterprises and stabilization of their operations. As of the end of 2007, 65 
enterprises were in operation in the complex. Production at the GIC recorded USD15 million in 2005, 
USD74 million in 2006 and USD184 million in 2007, reaching about USD274 million in total as of the 
end of 2007. (accessed on October 10, 2014) 
277 The Export-Import Bank of Korea, http://www.koreaexim.go.kr/en/ikcf/ikcf_01.jsp (accessed on 
October 10, 2014) 
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life for North Koreans. 
 
The IKCF extended KRW 59.7 billion to projects run by 

NGOs, giving out food and medicine. It also provided KRW 24.8 
billion in grants for family reunions, cultural events, academic 
seminars, and visiting to North Korea. The accumulated disbursement 
stood at KRW 5,410 billion as of the end of 2008, up 4.4% from KRW 
5,179 billion of the previous year. 

 
Additionally, we have come to 143 agreements in the Loss 

Insurance Program for Trade and Economic Cooperation, which was 
introduced in 2004, with promises to compensate KRW 337 billion in 
total as of the end of 2008. The Program is designed to support 
companies investing in and trading with the North by partly 
compensating for losses caused by emergency situations, such as the 
breakout of political conflicts or unexpected turmoil.278 

 
 More specifically, the activities directly related to the funding is also 

specified that: 

 
Major funding sources for the IKCF include contributions 

from the Korean Government, borrowings from the Public Capital 
Management Fund, and reserves and financial returns on the IKCF's 
investment portfolio. 

 
Total accumulated IKCF resources stood at KRW 9,484 

billion as of December 2008, of which KRW 866.4 billion was raised 
in 2008. Of the accrued amount, 46.4% (KRW4,398.8 billion) was 
from the governmental or non-governmental contributions, 47.3% 
(KRW4,484.8 billion) from the Public Capital Management Fund, and 
6.3% (KRW600.4 billion) from the reserves and financial returns.279 

 

                                          
278 The Export-Import Bank of Korea, http://www.koreaexim.go.kr/en/ikcf/ikcf_02.jsp (accessed on 
October 10, 2014) 
279 The Export-Import Bank of Korea, http://www.koreaexim.go.kr/en/ikcf/ikcf_03.jsp (accessed on 
October 10, 2014) 
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 From this, though the information given is very vague and somewhat 

ambiguous, some risk assessments are still possible. In the case of the IKCF, 

first, definitely there is financial contribution – Article 1.1(a)(1) of the SCM 

Agreement – as stated that they provided the total of KRW 231.2 billion for 

133 projects and “KRW 36.6 billion in loans to South Korean companies 

involved in bilateral trade and cooperative economic projects.”280 The loans 

abovementioned are also very seizable according to Article 1.1(a)(1)(i) which 

writes that “a government practice involves a direct transfer of funds (e.g. 

grants, loans, and equity infusion), potential direct transfers of funds or 

liabilities (e.g. loan guarantees);”281 However, KRW 110.1 billion disbursed 

for constructing infrastructures like railways and highways could be justified 

as Article 1.1(a)(1)(iii) says “a government provides goods or services other 

than general infrastructure, or purchases goods;” 282  In addition to that, it 

qualifies for Article 1.1(a)(1) as it is “a financial contribution by a government 

or any public body.”283 Here, the case seems to fit, understanding the MoU as 

a government and the EximBank as a public body. Finally, according to the 

statistics provided by the MoU, it mentions about the rate of payback – or loan 

recovery, which is 84.0%284 as of December, 2014, and 38.1% as of December, 

2012.285 And, also some loan paybacks are even postponed and given grace 

                                          
280 Ibid., http://www.koreaexim.go.kr/en/ikcf/ikcf_02.jsp (accessed on October 10, 2014) 
281 World Trade Organization, The Legal Texts, p. 231. 
282 Ibid. 
283 Ibid. 
284 통일부, “남북협력기금 통계(’14.1월말 현재).” 
285 Ibid., (’12.12월말 현재) 



102 

 

period. Though significantly increased and is not government revenue or tax 

credits, still it is ‘forgone and not collected’ possibly of Article 1.1(a)(1)(ii).286 

 Then, second of all, it is needed to look at the Article 1.1(b), if there is 

any benefit conferred. Possibly, in the WTO system, this is more significant 

than the simple existence of financial contribution. Because, if there are some 

benefits exited indeed, then it is a very clear subsidy. Since then it is only the 

matter of what kinds of subsidy categorized. Here, the benefit could be 

understood as any more favorable treatment than those available in the market 

in general. The EximBank categorizes the IKCF loans into two major types – 

the loans for carry-in/-out processes and the loans for economic cooperation287 

which have 4 different types of sub-category loans, the total number of 8 kinds 

of loan services available.288 Being short of sufficient available and reliable 

information, though it is hard to investigate further about the true existence of 

any benefit occurred, however, considering objectively that there are a great 

variety of loans available exclusively for those who are engaged in inter-

Korean business – supported by the Government in belief that such assistance 

will bring the prosperity of inter-Korean economic cooperation and eventually 

the peace in inter-Korean relationship – it is very likely, with very shallow 

                                          
286 In fact, Article 1.1(a)(1)(ii) is more about fiscal incentives such as tax credits, it is stated that:  
(ii) government revenue that is otherwise due is foregone or not collected (e.g. fiscal incentives such as 
tax credits). 
287 The Export-Import Bank of Korea, http://www.koreaexim.go.kr/ikcf/economy/trade/loan1.jsp: In 
Korean, they are ‘반출/반입 대출’ and ‘경협대출.’  
288 Ibid. The 8 types are as follows: 반출자금대출, 교역대상물품 반출ㆍ반입자금 대출, 위탁가

공용 원부자재ㆍ설비 반출자금대출, 실적한도대출 (이상반출/반입대출에 해당), 투자자금

대출, 운전자금대출, 산업용지분양자금대출, 사회기반시설자금대출 (이상 경협대출에 해당) 
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doubt, to bring ‘some’ benefits. Leaving the monetary assistance for building 

facilities and repair aside, in 2014, there were about 83 cases of loans (KRW 

19 billion) offered to the companies in inter-Korean business.289 

 Then, with the assumption on the existence of the benefit conferred, it 

is specified according to Article 2 of the SCM Agreement? – in this assessment, 

it intentionally excludes the possibility of export subsidy or import substitution 

subsidy that could take this to prohibited subsidy since it is very rare to directly 

export the products from the KIC, the core player in the inter-Korean trade, and 

the existence of import substitution is very questionable. Going back to the 

element of specificity is stated in the Agreement that: 

 
Article 2 

Specificity 
 
2.1 In order to determine whether a subsidy, as defined in paragraph 
1 of Article 1, is specific to an enterprise or industry or group of 
enterprises or industries (referred to in this Agreement as "certain 
enterprises") within the jurisdiction of the granting authority, the 
following principles shall apply: 
 
(a) Where the granting authority, or the legislation pursuant to which 

the granting authority operates, explicitly limits access to a 
subsidy to certain enterprises, such subsidy shall be specific. 
 

(b) Where the granting authority, or the legislation pursuant to which 
the granting authority operates, establishes objective criteria or 
conditions governing the eligibility for, and the amount of, a 
subsidy, specificity shall not exist, provided that the eligibility is 
automatic and that such criteria and conditions are strictly 
adhered to. The criteria or conditions must be clearly spelled out 

                                          
289 통일부, “남북협력기금 통계(’14.1월말 현재).” 
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in law, regulation, or other official document, so as to be capable 
of verification. 
 

(c) If, notwithstanding any appearance of non-specificity resulting 
from the application of the principles laid down in subparagraphs 
(a) and (b), there are reasons to believe that the subsidy may in 
fact be specific, other factors may be considered. Such factors are: 
use of a subsidy programme by a limited number of certain 
enterprises, predominant use by certain enterprises, the granting 
of disproportionately large amounts of subsidy to certain 
enterprises, and the manner in which discretion has been 
exercised by the granting authority in the decision to grant a 
subsidy.3 In applying this subparagraph, account shall be taken 
of the extent of diversification of economic activities within the 
jurisdiction of the granting authority, as well as of the length of 
time during which the subsidy programme has been in operation. 

 
2.2 A subsidy which is limited to certain enterprises located within a 
designated geographical region within the jurisdiction of the granting 
authority shall be specific. It is understood that the setting or change 
of generally applicable tax rates by all levels of government entitled 
to do so shall not be deemed to be a specific subsidy for the purposes 
of this Agreement. 
 
2.3 Any subsidy falling under the provisions of Article 3 shall be 
deemed to be specific. 
 
2.4 Any determination of specificity under the provisions of this 
Article shall be clearly substantiated on the basis of positive evidence. 

 
 The assessment based upon the statements regarding the specificity 

above, the assistance to the companies in the KIC seem to be under threat. 

Because, the range of businesses in the KIC is very leaning towards a certain 

type of products like leather products, shoes, toys, and so forth.290 The KIC 

                                          
290 산업연구원 (2007) “개성공단 활성화를 위한 FTA원산지 특례규정 협상 대응방안,” p. 37. 
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itself is indeed full of specific enterprises and industries. They are not only 

“specific to an enterprise or industry or group of enterprises or industries,”291 

as pointed in Article 2.1, but also, as long as they are located in Kaesong, it is 

“limited to certain enterprises located within a designated geographical region 

within the jurisdiction of the granting authority”292 as stated in Article 2.2 of 

the Agreement. 

 In short, if the current assistant fund towards the KIC and North Korea 

further in general is identified with its financial contribution by a government 

or a governmental body, some benefit conferred, and finally specificity proven, 

can fall into an actionable subsidy when other Members complain with the 

adverse effects stated in Article 5 and 6 of the SCM Agreement.293 

                                          
291 World Trade Organization, The Legal Texts, p.232. 
292 Ibid., 
293 The original text states both Article 5 and 6 that: 

Article 5 
Adverse Effects 

No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of Article 1, 
adverse effects to the interests of other Members, i.e.: 

(a) injury to the domestic industry of another Member11; 
(b) nullification or impairment of benefits accruing directly or indirectly to other Members under 

GATT 1994 in particular the benefits of concessions bound under Article II of GATT 199412; 
(c) serious prejudice to the interests of another Member.13 

This Article does not apply to subsidies maintained on agricultural products as provided in Article 13 of 
the Agreement on Agriculture. 
 

Article 6 
Serious Prejudice 

6.1 Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed to exist in the case 
of: 

(a) the total ad valorem subsidization14 of a product exceeding 5 per cent15; 
(b) subsidies to cover operating losses sustained by an industry; 
(c) subsidies to cover operating losses sustained by an enterprise, other than one-time measures 

which are non-recurrent and cannot be repeated for that enterprise and which are given 
merely to provide time for the development of long-term solutions and to avoid acute social 
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problems;  

(d) direct forgiveness of debt, i.e. forgiveness of government-held debt, and grants to cover debt 
repayment.16 

6.2 Notwithstanding the provisions of paragraph 1, serious prejudice shall not be found if the subsidizing 
Member demonstrates that the subsidy in question has not resulted in any of the effects enumerated in 
paragraph 3. 
6.3 Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any case where one or several 
of the following apply: 

(a) the effect of the subsidy is to displace or impede the imports of a like product of another 
Member into the market of the subsidizing Member; 

(b) the effect of the subsidy is to displace or impede the exports of a like product of another 
Member from a third country market; 

(c) the effect of the subsidy is a significant price undercutting by the subsidized product as 
compared with the price of a like product of another Member in the same market or significant 
price suppression, price depression or lost sales in the same market; 

(d) the effect of the subsidy is an increase in the world market share of the subsidizing Member 
in a particular subsidized primary product or commodity17 as compared to the average share 
it had during the previous period of three years and this increase follows a consistent trend 
over a period when subsidies have been granted. 

6.4 For the purpose of paragraph 3(b), the displacement or impeding of exports shall include any case in 
which, subject to the provisions of paragraph 7, it has been demonstrated that there has been a change 
in relative shares of the market to the disadvantage of the non-subsidized like product (over an 
appropriately representative period sufficient to demonstrate clear trends in the development of the 
market for the product concerned, which, in normal circumstances, shall be at least one year). "Change 
in relative shares of the market" shall include any of the following situations: (a) there is an increase in 
the market share of the subsidized product; (b) the market share of the subsidized product remains 
constant in circumstances in which, in the absence of the subsidy, it would have declined; (c) the market 
share of the subsidized product declines, but at a slower rate than would have been the case in the absence 
of the subsidy. 
6.5 For the purpose of paragraph 3(c), price undercutting shall include any case in which such price 
undercutting has been demonstrated through a comparison of prices of the subsidized product with prices 
of a non-subsidized like product supplied to the same market. The comparison shall be made at the same 
level of trade and at comparable times, due account being taken of any other factor affecting price 
comparability. However, if such a direct comparison is not possible, the existence of price undercutting 
may be demonstrated on the basis of export unit values. 
6.6 Each Member in the market of which serious prejudice is alleged to have arisen shall, subject to the 
provisions of paragraph 3 of Annex V, make available to the parties to a dispute arising under Article 7, 
and to the panel established pursuant to paragraph 4 of Article 7, all relevant information that can be 
obtained as to the changes in market shares of the parties to the dispute as well as concerning prices of 
the products involved. 
6.7 Displacement or impediment resulting in serious prejudice shall not arise under paragraph 3 where 
any of the following circumstances exist18 during the relevant period: 

(a) prohibition or restriction on exports of the like product from the complaining Member or on 
imports from the complaining Member into the third country market concerned; 

(b) decision by an importing government operating a monopoly of trade or state trading in the 
product concerned to shift, for non-commercial reasons, imports from the complaining 
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 Additionally, the abovementioned Kaesong Industrial Zone Support 

Act also deserves some attention. The statute consists of many articles 

regarding supports to the KIC. The examples are Article 6 (Support for 

Development of KIZ), Article 7 (Support for Small & Medium Enterprises 

Structural Sophistication Funds), Article 8 (Support for Industrial Safety & 

Health and Prevention of Industrial Accidents), Article 9 (Support for 

Environmental Protection), Article 10 (Support for Energy Rationalization), 

Article 11 (Support or Lending of Inter-Korean Cooperation Fund), and Article 

12 (Application of Other Governmental Support Systems).294 Depending on 

the details, they also carry some dangers of being, possibly not as much as 

prohibited subsidies, but at least actionable subsidies which can bring some 

burdens to South Korea of withdrawal of subsidies, removal of adverse effects 

or compensation. If any of the products from the KIC ever exported to overseas, 

then it can also be considered as ‘prohibited subsidies.’295 

                                          
Member to another country or countries; 

(c) natural disasters, strikes, transport disruptions or other force majeure substantially affecting 
production, qualities, quantities or prices of the product available for export from the 
complaining Member; 

(d) existence of arrangements limiting exports from the complaining Member; 
(e) voluntary decrease in the availability for export of the product concerned from the 

complaining Member (including, inter alia, a situation where firms in the complaining 
Member have been autonomously reallocating exports of this product to new markets); 

(f) failure to conform to standards and other regulatory requirements in the importing country. 
6.8 In the absence of circumstances referred to in paragraph 7, the existence of serious prejudice should 
be determined on the basis of the information submitted to or obtained by the panel, including 
information submitted in accordance with the provisions of Annex V. 
6.9 This Article does not apply to subsidies maintained on agricultural products as provided in Article 
13 of the Agreement on Agriculture. 
294 See footnote 274 
295 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
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3.3 Legally-possible Suggestion 
 

The concurrent assistance, mainly the loans, by South Korea could 

still partially or wholly be justified. In fact, the WTO and multilateral trading 

system traditionally admits the fact that there needs some assistance and 

exceptional treatment towards the developing and least-developed member 

countries (hereinafter referred to as the LDCs). Generalized Special 

Preference and Aid for Trade by UNCTAD296 are some typical examples. 

Regarding the special treatment in the subsidy, in Part VIII of the 

SCM Agreement, it specifically states in Article 27 that: 

 
PART VIII: DEVELOPING COUNTRY MEMBERS 

Article 27 
Special and Differential Treatment of Developing Country Members 
 
27.1 Members recognize that subsidies may play an important role in 
economic development programmes of developing country 
Members.297 

 
 Further, more specifically about the specialty of actionable subsidies 

– highly linkable to the inter-Korean trade and cooperation – it is stated in 

Article 27.9 that: 

 
27.9 Regarding actionable subsidies granted or maintained by a 
developing country Member other than those referred to in paragraph 
1 of Article 6, action may not be authorized or taken under Article 7 
unless nullification or impairment of tariff concessions or other 

                                          
(Vol. 23, No.4), p. 158. (In Korean) 
296 UNCTAD = United Nations Conference on Trade and Development 
297 World Trade Organization, The Legal Texts, p. 261. 
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obligations under GATT 1994 is found to exist as a result of such a 
subsidy, in such a way as to displace or impede imports of a like 
product of another Member into the market of the subsidizing 
developing country Member or unless injury to a domestic industry in 
the market of an importing Member occurs.298 

  
In short, though still very strictly monitored and restricted, developing 

countries and LDCs – both givers and receivers – are more favorable in the 

WTO system.299 South Korea internationally is yet to be a developed country. 

It was known that they were reluctant to be a developed Member upon the 

WTO accession because of the issues like the opening of their rice markets 

and its grace period.300 If the position as a developing member is still firm, 

then it is also very significant to officially recognize North Korea as a 

developing country or even LDC to make them as a legitimate recipient of 

subsidy and beneficiary. 

                                          
298 Ibid., p. 262. 
299 Also, in Annex VII of the SCM Agreement provide explanations on developing country members. 
The original text is as follows: 

ANNEX VII 
DEVELOPING COUNTRY MEMBERS REFERRED TO IN PARAGRAPH 2(a) OF ARTICLE 27 

The developing country Members not subject to the provisions of paragraph 1(a) of Article 3 
under the terms of paragraph 2(a) of Article 27 are: 

(a) Least-developed countries designated as such by the United Nations which are Members of 
the WTO 

(b) Each of the following developing countries which are Members of the WTO shall be subject 
to the provisions which are applicable to other developing country Members according to 
paragraph 2(b) of Article 27 when GNP per capita has reached $1,000 per annum*: Bolivia, 
Cameroon, Congo, Côte d’Ivoire, Dominican Republic, Egypt, Ghana, Guatemala, Guyana, 
India, Indonesia, Kenya, Morocco, Nicaragua, Nigeria, Pakistan, Philippines, Senegal, Sri 
Lanka and Zimbabwe. 

*The inception of developing Members in the list in paragraph (b) is based on the most recent data from 
the World Bank on GNP per capita. 
300 Ahn, Dukgeun and Jeongjoon James Park (2014) “A Study on Internal Trade between South/North 
Korea in the WTO System and Gaesung Industrial Complex,” Review on International and Area Studies 
(Vol. 23, No.4), p. 155. (In Korean) 



110 

 

In regards to the scope of LDCs under the WTO, the official website 

says that “the WTO recognizes as least-developed countries (LDCs) those 

countries which have been designated as such by the United Nations. There 

are currently 48 least-developed countries on the UN list, 34 of which to date 

have become WTO members.”301 (See Figure 31) 

As witnessed in Figure 31, surprisingly the 48 LDCs under UNCTAD 

do not include North Korea somehow. The reason why UNCTAD has not 

recognized North Korea as a LDC is needed to be clarified. Yet, according to 

UN recognition of LDCs is as follows:  

 
The list of LDCs is reviewed every three years by the United Nations 

                                          
301  http://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm. Regarding the scope of 
‘developing countries and their advantages under the WTO,’ the official website 
(http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm) states as follows: 
 
Definition of a “developing country” in the WTO […] 
 
How is the selection made? 
 

There are no WTO definitions of “developed” and “developing” countries. Members 
announce for themselves whether they are “developed” or “developing” countries. However, other 
members can challenge the decision of a member to make use of provisions available to developing 
countries. 
  
What are the advantages of “developing country” status?  
 

Developing country status in the WTO brings certain rights. There are for example provisions 
in some WTO Agreements which provide developing countries with longer transition periods before 
they are required to fully implement the agreement and developing countries can receive technical 
assistance. 

That a WTO member announces itself as a developing country does not automatically mean 
that it will benefit from the unilateral preference schemes of some of the developed country members 
such as the Generalized System of Preferences (GSP). In practice, it is the preference giving country 
which decides the list of developing countries that will benefit from the preferences. For more 
information about the GSP, see the United Nations Conference on Trade and Development (UNCTAD)’s 
website. 
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Economic and Social Council, in the light of recommendations by the 
Committee for Development Policy (CDP).  

 
The following three criteria are used by the CDP to determine LDC 
status: 

 
 Per capita income (gross national income per capita) 
 Human assets (indicators of nutrition, health, school 

enrolment and literacy) 
 Economic vulnerability (indicators of natural and trade-

related shocks, physical and economic exposure to shocks, 
and smallness and remoteness).302 

 
North Korea first needs to be a WTO member and this issue about their 

accession is to be further discussed in Chapter IV. Anyway, if North Korea 

could ever obtain the status as a LDC authorized by UNCTAD and 

spontaneously by the WTO, both actionable and even prohibited subsidies by 

South Korea – if there is found to be any – can be justified under the SCM 

Agreement by the WTO for a certain number of years.303 And there seems to 

be no reason observable for North Korea not being able to legitimately qualify 

and obtain the LDC status according to the UN criteria as long as they are open 

to accept such global attention. 

 
 
 
 

                                          
302  United Nations Conference on Trade and Development, “UN recognition of Least Developed 
Countries (LDC),”  http://unctad.org/en/Pages/ALDC/Least%20Developed%20Countries/UN-
recognition-of-LDCs.aspx (accessed on November 3, 2014) 
303 Although it varies and depends on cases of subsidies, but the Agreement permits subsidies as much 
as for a period of five years for developing country Members and eight years for LDC Members, for 
instance, according to Article 27.3 of the SCM Agreement. 
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Chapter IV: The WTO Accession and North Korea 

 
4.1 The Overview 

As previously mentioned, there were 23 founding members – also 

known as ‘contracting parties’ – that signed the GATT, the predecessor coping 

with the multilateral trading system since January 1, 1948304 before the WTO 

came into existence on 1 January, 1995. 

 “The GATT’s membership expanded considerably in the following 

decades as many countries gained their independence and took over the rights 

and obligations of membership that metropolitan powers had accepted on their 

behalf, and others negotiated their accession to the treaty.” 305  As a 

consequence, the number of member countries had increased to the total of 

128 at the moment of the birth of the WTO and now it again has been 

increasing and reached to the 160th membership status as the Republic of 

Yemen has completed its accession process as of June 26, 2014. 

 As pointed by Peter John Williams, the WTO members occupy “an 

extremely large percentage of world trade, however, many economies still 

remained outside the multilateral system.” 306  While the recently acceded 

members include economically-similar countries to North Korea like China, 

Vietnam, Mongolia, and former CIS countries like Kyrgyz Republic, Ukraine, 

Tajikistan, the Russian Federation – North Korea still stays distant from the 

                                          
304  Williams, Peter John, (2008), “A Handbook on Accession to the WTO,” A WTO Secretariat 
Publication, p. 9. 
305 Ibid. 
306 Ibid. 
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WTO’s multilateral trade system as an outsider in spite of the fact that “the 

WTO has shown itself flexible enough to accommodate Members of very 

different economic sizes, at all stages of economic development. The five that 

are largest in trade terms (EC, USA, China, Japan and Canada) account for as 

much as 68 percent of the trade of all WTO Members and the five smallest for 

less than 0.01 percent of that trade. Its membership includes not only all the 

wealthiest countries in the world but also 32 of the 50 LDCs. There are at 

present307 another 32 governments which have applied to accede to the WTO 

(in alphabetical order): 

1. Afghanistan (LDC) 
2. Algeria 
3. Andorra 
4. Azerbaijan 
5. Bahamas 
6. Belarus 
7. Bhutan (LDC) 
8. Bosnia and Herzegovina 
9. Cape Verde (LDC) 
10. Comoros (LDC) 
11. Equatorial Guinea (LDC) 
12. Ethiopia (LDC) 
13. Iran 
14. Iraq 
15. Kazakhstan 
16. Lao People’s Democratic 

Republic (LDC) 

17. Lebanon 
18. Liberia (LDC) 
19. Libyan Arab Jamahiriya 
20. Montenegro 
21. Russian Federation 
22. Samoa (LDC) 
23. Sao Tomé and Principe (LDC) 
24. Serbia 
25. Seychelles 
26. Sudan (LDC) 
27. Syria 
28. Tajikistan 
29. Ukraine 
30. Uzbekistan 
31. Vanuatu (LDC) 
32. Yemen (LDC)”308 

 
Then, it leaves “only 13 member States of the United Nations have not 

                                          
307 Here, the present means the year 2008. 
308 Ibid., p. 10: Since the book is from 2008, there are some countries who already became the official 
Members of the WTO. The examples are: Tajikistan and Yemen. 
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applied to accede to the WTO. They are, in alphabetical order: 

 
1. Eritrea (LDC) 
2. Kiribati (LDC) 
3. People’s Democratic Republic of Korea 
4. Marshall Islands 
5. Micronesia 
6. Monaco 
7. Nauru 
8. Palau 
9. San Marino 
10. Somalia (LDC) 
11. Timor-Leste (LDC) 
12. Turkmenistan 
13. Tuvalu (LDC)”309

 
4.2 Trade Policy and System of North Korea 
 
 North Korea is usually considered ‘closed’ in general, particularly 

when its economy is at issue. The society, culture, politics, people and their 

lifestyles are rather veiled than open. If one looks at the foreign trades of each 

Korea in the year 2000, South Korea has 169 times more value than North 

Korea. 310  Considering the positive effect from FTAs since 2004 and 

maintained closed economy of North Korea, the gap should have been widen 

today.  

In spite of this fact, but they have carried out certain trade policy under 

the principled system though their understanding of the role and need of 

                                          
309 Ibid., p. 11. 
310 이지순 (2004) 『남북한 경제의 이질성』. 서울대학교출판부., p. 22 (In Korean) 
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foreign trade was constantly changed and modified according to changes in 

their foreign relations.311 In this chapter, before further investigating about the 

prospects of North Korea’s WTO Accession, the trade policies and system of 

North Korea are chronologically reviewed. 

The centralized and planned economy of North Korea has several 

characteristics in their foreign trade. First, they rather prefer to be self-

sufficient in raw materials production goods regardless the theory of 

comparative advantage. Secondly, for the planned exchangeable goods, the 

common sense of market like market price and exchange rate are completely 

ignored. Third, the variety of trade is very limited because they only trade what 

they are short or lack of. Last of all, the exclusive trading system is firm and 

therefore the adaptability to the global market is very weak.312 

In spite of such weaknesses, North Korea held the understanding and 

need of foreign trade, being changed as time goes by. The North Korean 

attitude towards the foreign trade can be summarized as follows. In 1950s, 

after the Korean War, North Korea relied greatly on the economic assistance 

from socialists countries. In 1960s, they tried to seek for independent foreign 

diplomacy to overcome Sino-Soviet split. They imported capital goods on a 

large scale from advanced capitalism countries in search of economic 

development but fell into the problem of external liabilities in 1970s. Thus, in 

1980s, the Law on Equity Joint Venture (hereinafter referred to as the EJV 

                                          
311 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 141. (In Korean) 
312 대외경제정책연구원 (2002) 『2002 북한경제백서,』 p. 483. 
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Law) was adopted as a means of limited North Korean open policy in order 

not to worsen foreign debt problem and invite foreign capital. In 1990s, they 

were forced to open and reform as the Soviet Union and Eastern European 

socialist countries collapsed.313 (See Table 27) 

North Korean trade policies and system in 1950s did not have much 

significant meaning. Since the finding of the country in 1948 throughout to 

the end of the Korean War in 1953, North Korea solely depended upon the 

Soviet Union’s technical guidance, importing mining machinery, iron, 

generating unit, chemistry plants, transporting machine and exporting mineral 

resource.314 Preparing the needs of importation of capital goods, North Korea 

developed their export resources. They established trade department in 1958, 

and found the Trade Bank in 1959. North Korean trade policies and system in 

1950s were limitedly with socialist countries, especially with the Soviet Union 

in forms of aid, and only had an auxiliary role for the establishment of 

independent North Korean economy.315 

In 1960s, the most prominent change in North Korean trade policy 

and system is trade diversification. Due to the limitation from self-sufficient 

                                          
313 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., p. 141. (In Korean) 
314 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 152-153. (In Korean): By the 
year 1958, Soviet Union dominated North Korea’s foreign trade with the volume of about 77% while 
13% was from China. North Korea gave preference towards China when Sino-Soviet conflict began to 
occur. As a consequence, the Soviet Union suspended their aid trade to North Korea, and unfortunately, 
China also lost their composure to support North Korea as they failed in the Great Leap Forward and 
also due to the stopped aid from the Soviet Union. The first 5-year-plan (1957 to 1961) for national 
development therefore ended as a failure. 
315 Ibid. 
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economic policy, North Koreans began understanding the need and 

importance of foreign trade, so they diversified their trading partners. The 

exportation to Asia and the Middle East was increasing, and the Soviet Union’s 

aid trade resumed. As a result of such changes in 190s, in the early 1970s, the 

16% of the total trade was occupied by China, 14% by Eastern Europe – 87% 

with the Communist Empire – and 13% with non-Communist countries. They 

still prioritize Socialist markets, then the newly emergent Asia, and 

independent African nations based on reciprocity.316 Entering 1970s, North 

Korea traded with about 20 western countries and 31.6% of total trade was 

with non-Socialist nations.317 

North Korea witnessed the rapid development in South Korea in 

1970s and was shocked. Until then, the economy of North Korea was rarely 

behind that of South Korea, but now, they were concerned about the passing 

of the South. So, North Korean trade policy in 70s highly focused on 

overflowing imports to invest domestically. They imported enormously from 

countries like Japan, France, Finland, West Germany, the Great Britain, 

Austria and Belgium. Meanwhile, they needed to expand their export to secure 

their finances, but the oil shock in 1973 brought adverse effect, causing the 

postponement of payment. In August, 1987, the West bankers gave North 

Korea notice of default. Since then, even today, this is the biggest barrier in 

                                          
316 Ibid., p. 155: Even if a country has a different political philosophy and system, North Korea opened 
their trade as long as the opposite party respects North Korean autonomy and looks for economic ties 
with North Korea. 
317 Ibid., pp. 154-155 
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North Korean trade. Usually, when a country exports to North Korea, they 

prefer to have prepayment and then proceed to shipment. Yet, in 1970s, North 

Korea successfully managed to maintain good relations both with the Soviet 

Union and China, leading the aid from the two.318 

Finally in 1980s, North Korea considers trade as one of the core 

policies of the nation. Kim Il-sung tries harder for trade diversification.319 In 

September, 1984 for the first time, they enacted the EJV Law, permitting the 

investment of foreign capital.320 

The early 1990s’ collapse of the Soviet Union and Eastern Europe 

Socialist nations provided North Korea a crucial chance to transform their 

foreign economic policy. The erstwhile bilateral economic relations with them 

were mostly disconnected, and considering the fact that 72% of the total trade 

was with socialist bloc, it brought a great impact on domestic economy of 

North Korea.321 

In 1990s, North Korean trade policy and system has opened a new 

chapter once again. They established exclusive industrial zone, aiming at the 

attraction of foreign capital. In 1992, Rason Special Economic Zone – also 

known as the Rajin-Sonbong Economic Special Zone322 – was designated. 

The North Korean attitude towards open economy, however, faltered when 

                                          
318 Ibid., pp. 155-157 
319 대외경제정책연구원 (2002) 『2002 북한경제백서,』 p. 484: Until the end of 1980s, still the 
Soviet Union occupied more than 50% of total North Korean trade. 
320 Ibid., pp. 483-484. 
321 Ibid., p. 484. 
322 As a part of outward processing zone, it is dealt previously in chapter 2.3.2 
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they witnessed 1998’s Asian financial crisis.323 Their trade diversification and 

expansion towards non-Socialist market continues in 1990s. The trade with 

capitalist nations was encouraged, thus, the trade with the Third World like 

India, Pakistan, Thailand, Malaysia, the Philippines and Indonesia increased. 

Their trade type also developed, and North Korea sought for the chance of 

processing trade with South Korea, Japan, Germany, Hong Kong and 

Singapore. In addition, North Korea reduced the political portion in their 

foreign economic policy, concentrating on the market economy principle and 

the efficiency. They decentralized their trade system by reshuffling their 

organizational structure.324 

In 2000s, the pressure on North Korea in terms of their economy and 

political closure continued and even in 2010s. Though meanwhile Kim Jong-

il’s royal authority is transferred to Kim Jong-un, epoch-making changes are 

hard to expect. However, considering the serious economic difficulties of 

North Korea and worsened inter-Korean economic cooperation after the sink 

of South Korean Naval Ship and 5.24 Measure325 which leaves the KIC as 

only link and last hope, there is possibility that North Korea resolutely step 

forwards to open wider to attract foreign capitals.326 The WTO Accession of 

North Korea is therefore a major topic to discuss further and to be dealt in this 

Chapter. 

                                          
323 See footnote 74 for more details. 
324 대외경제정책연구원 (2002) 『2002 북한경제백서,』 pp. 485-487. 
325 See footnote 89 for more details. 
326 유현정 (2012) 『북한의 대외경제관련 법규 정비 평가』. 세종연구소, pp. 5-6. (In Korean) 
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4.3 Case Studies 
 
 Even though in previous chapter, the trade policies and system of 

North Korea were thoroughly dealt in a chronological manner, mainly 

focusing on its changes and development, the overall North Korean trading 

philosophy can be summarized in three perspectives. They are import priority, 

state trading, and passive view on foreign trade.327 Among these, state trading 

and passive attitude to foreign trade could possibly be the greatest obstacles 

for North Korean accession to the WTO, the multilateral trading system, which 

is aiming at active, open and fair trade. Therefore, in this chapter, the case 

studies that review the accession processes of Cambodia and former CIS 

countries are investigated, mainly in terms of their concessions. Those four 

cases are chosen not only because of their similar political background and 

history, but also due to their close level of economy. The case studies will 

primarily focus on the concessions on the parts of ‘trading rights’ and ‘state-

ownership’ as North Korea’s ‘state trading’ and ‘passive trade’ are seemed to 

be major barriers to the WTO accession as mentioned before. 

 Cambodia, the WTO Member since 2003, was the first LDC to accede 

to the organization.328 About the WTO and Cambodia, it is said that “due to 

domestic, political, and economic pressures to accede, Cambodia agreed to an 

arduous package of legal and economic reform that have left many, including 

                                          
327 윤기관 (1999) 『남북한 무역경제』. 충남대학교 출판부., pp. 143-146. (In Korean) 
328 Povarchuk, Rebecca (2004) “Cambodia’s WTO Accession: A Strenuous but Necessary Step for a 
Poor Nation Seeking Economic Prosperity,” Pacific Rim Law & Policy Journal, p. 645. 



121 

 

Cambodian officials, wondering whether the small country is capable of 

meeting its obligations.”329 But still, it is done with the great belief that: 

 
As a trade-dependent country, Cambodia made a wise investment by 
successfully negotiating for WTO membership. WTO membership 
can be a helpful tool for achieving greater prosperity for developing 
nations like Cambodia because it encourages progressive domestic 
policies.330 

 
 Cambodia is still a “young democracy and fledging market 

economy,” 331  thus, the Government is in search of their economic and 

political prosperity, aiming at trade expansion and economic development 

from the “regional and global integration”332 after the WTO accession. But it 

requires much sacrifice, mainly from “the WTO requirement of economic 

liberalization.”333 

Cambodia, as one of the world’s poorest nations, still relying 

primarily on rural and agricultural productions, indeed shares great similarities 

with North Korea. Cambodia had severe hostility against “American 

hegemony and the capitalist system.” 334  Their government was full of 

domestic problems, in need of reforms. They also suffered in search of 

political and legal stabilization. They “experienced bursts of political killings 

and violence, […] drawing U.N. concern. Foreign governments and human 

                                          
329 Ibid. 
330 Ibid. 
331 Ibid., p. 646 
332 Ibid. 
333 Ibid., p. 646. 
334 Ibid., p. 648 
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rights organizations have accused the Cambodian government of human rights 

violations including torture, unfair trials, and limitations on free speech. A 

2003 U.N. resolution noted that torture, illegal child labor, and inhumane 

prison conditions have persisted.”335  Political and judicial corruption and 

bribery were very serious, - almost like there was no laws in existence, “a 

dilemma for Cambodians and foreign investors” 336  – and there was 

suspension of foreign aid by the United States.337 

Cambodia, upon the WTO accession, has endured enormous 

sacrifices in many parts, particularly in trading rights, state ownership and 

privatization. In trading rights, “many forms of commercial enterprises are 

allowed to register including sole proprietorships, general partnership, limited 

partnership, private limited company, single member private limited company, 

public limited company, public institution, State enterprise, or joint 

venture.”338  They were also “required to amend the laws (legislation) to 

distinguish explicitly between the right to be the importer of record, and the 

right to distribute. The registration and technical requirements currently placed 

on importers should be transferred to distributors.”339 On the other side in 

State-ownership, “the privatization of agriculture is encouraged,” 340  and 

“equal treatment towards foreign and domestic investors in the privatization 

                                          
335 Ibid., pp. 649-650. 
336 Ibid., p. 652. 
337 Ibid., pp. 648-654. 
338 Reports of the Working Party on the Accession (Cambodia), World Trade Organization, p. 43. 
339 Ibid., p. 49. 
340 Ibid., p. 21. 
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process, except with regard to the general restriction on foreign ownership of 

land.”341 Finally, to update the WTO and its Members of their reform process 

is also crucial and therefore required. It is asked “to ensure the transparency 

of its ongoing privatization programme, keeping WTO Members informed of 

progress in the reform of its economic and trade regimes,”342 providing period 

reports to WTO Members on both development in the programme of 

privatization and other issues in relations with economic reforms under the 

WTO obligations.343 

In case of former CIS countries, among the 11 nations, there are only 

6 who acceded to the WTO at date. (See Table 28). Still, however, they are the 

nations that North Korea historically relied upon the most, particularly both in 

political and trade issues. The concessions and sacrifices required for them are 

not very different than what Cambodia experienced as mentioned above. 

 Regarding trading rights, “with certain exceptions necessary, the 

former State monopoly in foreign trade to be abolished,”344  while “state 

registration requirement is minimalized.” 345  Very Importantly, “no 

restrictions on the right of foreign and domestic individuals and enterprises to 

import and export goods and services exists, excepts as provided in the WTO 

Agreements.” 346  In addition, “sole proprietorships, joint ventures, 

                                          
341 Ibid., p. 23. 
342 Ibid., p. 25. 
343 Ibid. 
344 Reports of the Working Party on the Accession (Armenia), World Trade Organization, p. 39. 
345 Ibid., pp. 41-42 for Armenia, p. 79 & 81 for Tajikistan. 
346 Ibid., p. 47 for Armenia, p. 80 & 83 for Tajikistan. 
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corporations and limited liability companies could be established by both 

domestic and foreign nationals,”347 and ensuring “full rights to import and to 

export would be granted in a non-discriminatory and non-discretionary 

manner from the date of accession.” 348  On the other hand, about State-

ownership manner in the accession of the former CIS nations, still it requires 

“foreign legal and natural persons free to participate in the privatization of any 

state assets,”349 and “to provide greater flexibility in privatizing individual 

enterprises, and the transparency of information relating to privatized 

enterprises to be ensured and readily available.”350 They were also asked to 

regularly report to all the WTO Members.351 

 
 
4.4 Prospects of North Korean Accession to the WTO 
 

The WTO, as an international trade organization, demands 
that an accession applicant be at least a “separate customs territory 
processing full autonomy in the conduct of its external commercial 
relations and of other matters provided for in this Agreement.”352 
Accordingly, Hong Kong and Macao secured independent 
membership status on January 1, 1995 and Chinese Taipei jointed the 
WTO on January 1, 2002 as the “Separate Customs Territory of 
Taiwan, Penghu, Kinmen and Matsu.” It implies that in case North 
Korea is to be addressed under the WTO system, it would certainly 
ensure independent membership status.353 

                                          
347 Ibid., p. 77 for Tajikistan. 
348 Ibid., p. 92 
349 Ibid., p. 15 for Armenia 
350 Ibid., p. 21 
351 Ibid., p. 23 for Armenia, p. 46 for Tajikistan. 
352 The Marrakesh Agreement Establishing the World Trade Organization, Article XII. 
353 Ahn, Dukgeun (2005) “Legal Issues for Korea’s “Internal Trade” in the WTO System,” Multilateral 
and Regional Frameworks for Globalization: WTO and Free Trade Agreements, Korea Development 
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 The accession to the WTO, however, is more than the existence of 

sovereignty or customs autonomy. It requires enormous sacrifice and reforms, 

especially when the party to accede is a very late comer and has significantly 

different trading environment. 

 Overall, it is hardly predicted that North Korea will be able to sacrifice 

as much as Cambodia and former CIS nations did. Indeed, North Korea 

probably will be required more as they are even later, and more closed. 

 However, from the WTO perspective, legally speaking, it is not 

impossible for North Korea to apply and try the accession. The door is widely 

open and the WTO welcomes as long as they are a member State of the United 

Nations and willing to reform.  

 In the areas of reformation in particular, based on the case studies 

above, North Koreans will be asked to distribute their central power not only 

to the domestic individuals and enterprises, but also to the foreign firms and 

individuals. The rights to trade – both import and export – will no longer be 

solely on the hands of the central government, but to general public. 

 The privatization of agriculture and other sectors also must be 

guaranteed, while their firm oath to report all the WTO Members regularly 

about their changes and improvements. This part, seems relatively difficult, 

because it means North Korea, the veiled nation, finally unveils and opens 

their activities to the world. 

                                          
Institute, p. 362. 
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Conclusion 
 
 The inter-Korean trade endogenously and viviparously have 

uniqueness and controversy together. Like one says about the birth defects of 

the GATT, the same could be applied to inter-Korean trade. It is mainly 

because the internal and external views on two Koreas are very different. 

While South Korea understands the North as a part of our territory, not a 

sovereign nation, other nations – in this case, the WTO Members – see the two 

Koreas as two different countries that jointed the United Nations separately in 

1991. 

 From this different perspectives, it all brings disputes on the 

obligation of MFN treatment and danger of the Subsidy in inter-Korean trade. 

From the research, it is fully admitted that there have relatively clear threats 

of South Korea to illegally violate both the MFN and Subsidy of the WTO 

Agreement. In other words, the complaints about concurrent South Korea’s 

attitude towards North Korea in terms of trade is very provocative and 

explosive. 

 Fortunately, however, it is also found that from the WTO perspective, 

there are some legally-possible solutions. The much preferential treatments 

towards the products from North Korea including the zero tariff could possibly 

be justified under FTAs, waivers and North Korean accession to the WTO. 

Though sounds unrealistic, this is legally possible. And more realistically, the 

utilization of outward processing scheme under South Korea’s past, current 

and future FTAs is very feasible. 
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 The monetary aid programs that South Korea manages for inter-

Korean relation is also disputable. Though little ambiguous and lacking of 

sufficient information, this must be very carefully reviewed and approached 

not to cause any additional complaints and controversy on illegal subsidies. In 

this case, it seems to be an urgent priority to have UNCTAD recognize North 

Korea as a LDC as soon as possible since the WTO LDCs are privileged and 

the Organization follows the LDC list from the UNCTAD. 

 All this is better possible when North Korea ultimately and ideally 

becomes a WTO Member. There are only about 13 nations yet to apply for the 

Membership, and North Korea is one of them. The countries very alike to 

North Korea in terms of economic condition and political identity have 

gradually joined the WTO and multilateral trading system. Though very vague, 

it is again legally possible for North Korea to accede the Organization. 

Cambodia and former CIS nations have sacrificed much and were required to 

reform significantly with regular and transparent reports. Since the late comers 

are required in a greater scale, North Korea, once decided to join, will be 

expected to a dramatic change and openness. 

 South Korean experience under the GATT, WTO and with FTAs must 

be wisely utilized not only to detour and resolve the MFN and Subsidy 

controversies of today, yet also to enhance inter-Korean trade in a legitimate 

manner and lead North Korea to the WTO, which in the end, hopefully to lead 

more interactions with South Korea, then unification of the peninsula and 

finally the world peace. 
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Appendix 
 

[Table 1] The Total Ratio of Production in South and North Korea in 1944 
(Unit: %) 

Production Area ROK DPRK Production Area ROK DPRK 

A
gr

ic
ul

tu
re

 Rice 64 36  
Barley 99 1 

U
nd

er
gr

ou
nd

 
R

es
ou

rc
es

 

Coal 21 79 
Millet 11 89 Copper 55 45 
Bean 35 65 Tungsten 54 46 

Cotton 70 30 Zinc 25 75 

In
du

st
ry

 Textile 86 14 Gold 37 63 
Metal 15 85 Iron ore 3 97 

Ceramic 30 70 Graphite 44 56 
Electricity and Gas 15 85  

Chemical Industry 
(Chemical Fertilizer) 

12 88 

Note: Author’s Translation 
Source: 정만식 (1999) 『남북한무역구조론』, p. 12. 
 

[Table 2] 1947년도 남에서 북으로 반출물자 

월 별 육해로별 물 자 명 수 량 반출에 대한 반입물자명 

5 해로 모포 200매 인쇄지 

5 〃 프란넬 100매 인쇄지 

7 〃 구피 3,000매 펄프 

7 〃 의약품 150,000개 지물, 양복, 가성소다 

8 〃 작업화 15,000족 비료 

8 〃 전구 20,000개 가성소다 

8 〃 면마직 30,000개 비료 

8 〃 면포 1,458정 펄프 

9 〃 모직면포 15,000정 비료 

10 〃 백채종자 15석 비료 

10 〃 무종자 25석 비료 

10 〃 구피 8,000매 지물, 공업용품 등 

10 〃 면포 150정 펄프 

10 〃 전구 8,000개 지물, 공업용품, 펄프 등 

유화소다, 철판, 농류산 10 〃 전기부속품 외 잡품 7천 

11 〃 무종자 36석 비료 

11 〃 백채종자 29석 비료 

11 〃 작업화 15,000족 비료 

11 〃 야채종자 620석 비료 

11 〃 델턴 1,000마 펄프 

11 〃 전구 1,000개 펄프 

11 〃 양피 8,000매 펄프 

11 〃 석면 1,000매 펄프 

12 〃 해태 8,000관 펄프 

12 〃 전구 50,000개 시멘트, 세수비누 

12 〃 모피 20,000매 시멘트, 세수비누 

Source: 정만식 (1999) 『남북한무역구조론』, p. 24. 
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[Table 3] 1947년도 북에서 남으로 반입물자 

월 육해로 물자명 수량 소관도 월 육해로 물자명 수량 소관도 

5 해로 사과 430상 경기 10 해로 마늘 3,000작 경기 

5 육로 양회 4,000대 〃 10 〃 호마 3,500작 〃 
5 〃 로루지 62연 〃 10 〃 양회 5,900대 〃 
5 〃 미농인쇄지 1,000권 〃 10 〃 양회 508대 〃 
5 〃 건명태 500태 〃 11 〃 양회 2,400대 〃 
5 〃 세탁비누 3,600개 〃 11 〃 신문용지 488곤 〃 
5 〃 중석 110톤 〃 11 〃 두유 28드럼 〃 
6 해로 양회 2,020대 〃 11 〃 펄프 25톤 〃 
6 〃 양회 3,200대 전북 11 〃 황금 100톤 〃 
7 육로 조기 600관 〃 12 〃 지함 7,300매 〃 
7 〃 염고등어 200포 〃 12 〃 직물의류 등 4,297매 〃 
7 해로 양회 5,940양 〃 12 〃 약회 1,000대 〃 
7 〃 유산암모니아 2,000팔 〃 12 〃 건명태 169태 〃 
8 육로 세탁비누 5,000개 경기 12 〃 양초 10상 〃 
8 〃 양회 4,979대 〃 미상 〃 양회 10,834대 경북 

8 해로 중석 35톤 〃 〃 〃 비료 39,621대 〃 
8 〃 양회 500대 〃 〃 〃 비누 172상 〃 
9 육로 〃 1,200대 〃 〃 〃 성냥 20상 〃 
9 해로 〃 8,391대 〃 〃 〃 펄프 131톤 〃 
9 〃 〃 1,538대 전북 〃 〃 로루지 44연 〃 
10 육로 〃 13,000대 경기 〃 〃 유산 145드럼 〃 
10 해로 신문용지 700연 경기 〃 〃 가성소다 22드럼 〃 
     〃 〃 감초 88척 〃 

Source: 정만식 (1999) 『남북한무역구조론』, p. 25. 
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[Table 4] 1948년 남북한 물자반출입 상황 

반입 반출 

품 명 단 위 실 책 품 명 단 위 실 책 

펄프 M/T 620 면직의류  6,319 

파료 〃 4,250 생고무 소 255 

카바이트 〃 1,783 붓 M/T 446 

가성소다 〃 239 전선 〃 27 

소오다염 〃 118 전구 〃 259,500 

시멘트 〃 5,444 동선 개 2 

카본블랙 〃 5.7 노동화 〃 105,600 

인견 〃 22 변압계 족 85 

한약재 근 10,641 모직의복 상자 2,500 

오징어 〃 96,250 고무신 척 10,000 

명태 떼 7,391 운동화 족 1,500 

전기동 M/T 13,800 피대 〃 1,000 

농류산 〃 60 기계부속품 척 40 

권지 연 2,362 도자기 M/T 65 

빙초산 립 4,230 산화물 건 20 

간테라 상자 106,800 고무가속장치 M/T 2,122 

세수비누 M/T 72 주사 〃 20,000 

화장비누 〃 2 피혁 개 20,000 

목재 평 2,200 교 개 13,140 

텅그스텐 곤 18 자동차 부속품 관 900 

재봉기 셋트 1 강철 건 2,000 

석묵 면 84 자전차륜 평 2 

과실 상자 1,108 파이프 M/T 2 

포도당 〃 4 수도용품 〃 1,500 

대두유 드럼 28 조면 건 1,300 

사탕 M/T 101 저급면 관 3 

초산암모니아 〃 5 유황 〃 200 

색록테이프  - 면포 〃 3 

칠선 M/T 20    

Source: 정만식 (1999) 『남북한무역구조론』, p. 26. 
 

[Table 5] 남한에서 북한으로 밀반출 품명 및 금액(1946-48) 
(단위: 원) 

품명 단위 
수량 금액 

1946 1947 1948 1946 1947 1948 

중유 드럼 - 30 20 - 41,100 115,000 

면실유 척 - - 18,300 - - 274,500 

연필 타 - - 100 - - 130,000 

신약품 kg - - 21,500 - 1,200,000 495,892 

전구 개 - - 1,400 - - - 

기타 - - - - - - 597,297 

계      1,241,100 1,612,689 

Notes: 적발건수임, 원화의 대미불환율: 1원=23.44달러 

Source: 정만식 (1999) 『남북한무역구조론』, p. 27. 
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[Table 6] 북한에서 남한으로 밀반입 품명 및 금액(1946-48) 
(단위: 원) 

품명 단위
수량 금액 

1946 1947 1948 1946 1947 1948 

천일염 근 - 91,119 3,300 - 487,797 20,780 

기타식물 - - - - - 47,000 - 

비누 척 - - 468 - - 202,500 

사탕 척 - - 400 - - 97,000 

수산물 - - - - - - 119,555,300 

카바이트 근 - - 10,531 - - 1,368,627 

가성소다 근 - - 6,600 - - 2,250,000 

소다회 kg - - 3,000 - - 270,000 

마대 매 - - 2,280 - - 342,000 

시멘트 근 - - 124,950 - - 1,200,000 

비료 - - - - - - 4,150,000 

기계류 대 - - 5 - - 40,000 

이사화물 개 - - 4 - - 64,000 

계  - -   534,797 129,560,207 

Note: 적발건수임.    Source: 정만식 (1999) 『남북한무역구조론』, p. 28. 
 

[Table 7] 「10ㆍ7 대북한 경제개방조치」 
구분 주요내용 

민간상사 

북한물자 

교역허용 

우리측 민간상사나 국내 외국무역상사에 의하여 간접교역형태로 군사물자를 

제외한 남북물자의 국내로의 수입과 북한으로의 반출 및 이의 재반입을 허용

함. 

민간상사 

북한물자 

중계허용 

우리측 민간상사가 북한의 물자를 제3국으로 수출하거나, 제3국 물자의 대북한 

수출을 중계하는 행위를 허용한다. 

북한원산지표시, 

상표부착허용 

북한의 원산지 표시나 상표가 부탁된 북한물자의 국내반입시 원산지 표시 또

는 상표를 제거하지 아니한다. 

직ㆍ간접 교역 

물자 관세비부과 

간접무역에 의하여 우리측으로 직접 인도되거나 단순히 제3국을 경유한 북한 

원산지 물자에 대해서는 내국간 거래로 간주하여 관세 기타 수입물자에만 부

과하는 제세를 부과하지 아니하며, 우리측 물자의 대북한 반출시에도 수출에 

준하여 각종 수출관련 제도를 인정한다. 

남북경제인 

상호접촉, 

방문허용 

우리측 민간상사가 제3국에서 상담을 목적으로 북측인사를 접촉하거나 북한을 

방문하고자 할 경우 이를 허용하며, 북한경제인이 상담목적으로 방한을 희망할 

경우 이것을 환영하고 이들에 대한 각종 편의제공과 신변보장 등을 약속한다. 

북한선적 

상용선박 

입항허용 

북한 선적의 선박이 남북한 또는 제3국의 교역물자를 싣고 국내입항을 요청할 

경우 이를 허용한다. 

남북 경제교류 

관련법제 보완 

상기사항들이 구체적으로 실현되도록 이를 뒷받침하기 위하여 남북한 경제교

류에 관련된 법적ㆍ제도적 장치가 마련될 때까지 남북한 간접교역에 대해서는 

대외무역법상의 특수지역 교역에 관한 제규정 등에 준하여 처리할 예정이다. 

Source: 윤기관 (1999) 『남북한 무역경제』, p. 354. 
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[Table 8] Selected Laws/Declarations of Inter-Korean Trade in Transition 
 

No. Date Laws & Declarations 

1 Jul. 7, 1988 민족자존과 통일번영을 위한 7·7선언 

2 Oct. 7, 1988 10.7 대북한 경제개방조치 

3 Jun. 12, 1989 남북교류·협력에 관한 기본지침 

4 Aug. 1, 1990 남북 교류·협력에 관한 법률 

5 Aug. 1, 1990 남북협력기금법 

6 Aug. 9, 1990 남북 교류·협력에 관한 법률(시행령) 

7 Sep. 25, 1990 남북한 교역대상물품 및 반출·반입 승인절차에 관한고시 

8 Nov. 9, 1990 남북 교류·협력에 관한 법률(시행규칙) 

9 Dec. 31, 1990 남북협력기금법(시행령) 

10 Mar. 27, 1990 남북협력기금법(시행규칙) 

11 Apr. 17, 1991 남북협력기금법(운용관리규정) 

12 Feb. 19, 1992 남북사이의 화해와 불가침 및 교류협력에 관한 합의서 

13 May 7, 1992 남북교류·협력 공동위원회 구성·운영에 관한 합의서 

14 Sep. 17, 1992 
남북사이의 화해와 불가침 및 교류협력에 관한 합의서 의 제3장 남북 
교류·협력의 이행과 준수를 위한 부속합의서 

15 Feb. 5, 1994 남북한 교역물품 통관규정 

16 Jun. 20, 1994 남북한간 수송장비 운행승인 신청에 관한 고시 

17 Jun. 28, 1994 대북투자 등에 관한 외국환 관리지침 

18 Nov., 1994 남북 경제협력 활성화 조치 

19 Dec. 1, 1994 남북경제협력사업 처리에 관한 규정 

20 Dec. 1, 1994 국내기업 및 경제단체의 북한 지역사무소 설치에 관한 지침 

21 Apr., 1995 남북교역품목통관관리지침 

22 Apr., 1998 남북경협 활성화 조치 

23 Oct., 1999 남북경제교류협력에대한남북협력기금지원지침 

24 Jun., 2000 6.15 남북공동선언 

Sources: Collected by the author.  
윤기관 (1999) 『남북한 무역경제』, pp. 355-356., 통일부 남북교역실무 안내 pp. 5-7 참고.  
 

[Table 9] The Yearly Inter-Korean Trade Cases and Amounts 
(Unit: # of Cases, amounts in USD in the parentheses) 

Year Carry-in Carry-out Total 
1988 4 (1,037) - 4 (1,087) 
1989 57 (22,235) 1 (69) 58 (22,304) 
1990 75 (20,354) 4 (4,731) 79 (25,085) 
1991 328 (165,996) 40 (26,176) 368 (192,172) 
1992 365 (200,685) 42 (12,818) 407 (213,503) 
1993 478 (188,528) 76 (10,262) 554 (198,790) 
1994 601 (203,521) 173 (25,423) 774 (228,944) 
1995 755 (236,075) 604 (73,751) 1,359 (309,826) 
1996 956 (182,444) 712 (61,674) 1,668 (244,118) 

 

Note: Author’s Translation 
Source: MOU 교류협력국, 월간 남북교류협력동향, 제80호(1998.2.1 ~ 2.28) 
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[Table 10] Yearly Carry-in/out for Outward Processing 
(Unit: 1,000 USD) 

Year
  Carry

-in 
  Carry-

out 
  Total 

Amt. POC Ratio Amt. POC Ratio Amt. POC Ratio 
1989 18,655 - - 69 - - 18,724 - - 
1990 12,278 - - 1,187 - - 13,466 - - 
1991 105,719 - - 5,547 - - 111,266 - - 
1992 162,863 638 0.4 10,563 200 1.9 173,426 839 0.5 
1993 178,617 2,985 1.7 8,425 4,023 47.8 186,592 7,008 3.8 
1994 176,298 14,321 8.1 18,249 11,343 62.2 194,547 25,663 13.2 
1995 222,855 21,174 9.5 64,436 24,718 38.4 287,291 45,892 16.0 
1996 182,400 36,238 19.9 69,638 38,164 54.8 252,039 74,402 29.5 
1997 193,069 42,894 22.2 115,270 36,175 31.4 308,339 79,069 25.6 
1998 92,264 41,371 44.8 129,679 29,617 22.8 221,943 70,988 32.0 
Total 1,344,560 159,621 11.9 423,064 144,240 34.1 1,767,633 303,861 17.2 

Notes: Author’s translation. Amt. = Amount, POC = Processing-on-commission (위탁가공) 

Source: 윤기관 (1999) 『남북한 무역경제』, pp. 367.  
 

[Table 11] Yearly Balance of Carry-in/out in Inter-Korean Trade  

(Unit: USD 1,000) 
Year Carry-in Carry-out Balance 
1989 18,655 69 -18,586 
1990 12,278 1,188 -11,090 
1991 105,719 5,547 -100,172 
1992 162,863 10,563 -152,300 
1993 178,167 8,425 -169,742 
1994 176,298 18,249 -158,049 
1995 222,855 64,436 -158,419 
1996 182,400 69,639 -112,761 
1997 193,069 115,270 -77,799 
1998 92,264 129,679 +374,150 
Total 1,344,560 423,064 -921,496 

Note: Author’s translation    Source: 윤기관 (1999) 『남북한 무역경제』, pp. 367. 
 

[Table 12] Yearly Number of Products Carried-in/out in Inter-Korean Trade 
(Unit: # of products) 

Year Carry-in Carry-out Total 

1989 25 1 26 

1990 23 3 26 

1991 44 17 61 

1992 76 24 100 

1993 67 38 101 

1994 73 92 165 

1995 105 174 279 

1996 122 171 293 

1997 140 274 414 

1998 136 380 486 

Note: Author’s translation     Source: 윤기관 (1999) 『남북한 무역경제』, pp. 368. 
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[Table 13] Yearly Products Carried-out in Inter-Korean Trade 
(Unit: USD 1,000) 

Years
Agri,/ 
Forest/ 
Fishery 

Textiles
Machinery/
Electricity

Chemicals Steel/Metal
Light 
Water 

Reactor
Others Total 

1989-
1990 

- 
69 

(5.5) 
1,094 
(87.1) 

83 
(6.6) 

- - 
10 

(0.8) 
1,256 
(100) 

1991 
1,607 
(29.0) 

25 
(0.5) 

447 
(8.1) 

3,468 
(62.5) 

- - - 
5,547 
(100) 

1992 
64 

(0.6) 
496 
(4.7) 

22 
(0.2) 

7,932 
(75.1) 

1,957 
(18.5) 

- 
92 

(0.9) 
10,563 
(100) 

1993 
6 

(0.1) 
6,274 
(74.5) 

463 
(5.5) 

1,096 
(13.0) 

34 
(0.5) 

- 
552 
(6.6) 

8,425 
(100) 

1994 
151 
(0.8) 

12,856 
(70.5) 

39 
(0.2) 

1,349 
(7.4) 

243 
(1.3) 

- 
3,610 
(19.8) 

18,248 
(100) 

1995 
865 
(1.3) 

38,793 
(60.2) 

1806 
(2.8) 

11,567 
(18.0) 

1,559 
(2.4) 

- 
9,845 
(15.3) 

64,435 
(100) 

1996 
3,162 
(4.5) 

42,396 
(34.9) 

3,354 
(4.8) 

14,603 
(21.0) 

103 
(0.1) 

- 
6,023 
(8.6) 

69,68 
(100) 

1997 
8,004 
(6.9) 

40,219 
(34.9) 

5,212 
(4.5) 

30,670 
(26.6) 

586 
(0.5) 

17,842 
(6.1) 

12,736 
(11.0) 

115,269 
(100) 

Total 
13,859 
(4.7) 

141,128
(48.1) 

12,434 
(4.2) 

70,768 
(24.1) 

4,482 
(1.5) 

17,842 
(6.1) 

32,868 
(11.2) 

293,381 
(100) 

Note: Author’s translation, the number in the parentheses is a rate 
Source: 윤기관 (1999) 『남북한 무역경제』, pp. 369. 
 
[Table 14] Yearly Products Carried-in in Inter-Korean Trade 

(Unit: USD 1,000) 

Year
Agri./
Forest

Fishery Minerals
Steel/ 
Metal 

Textiles Chemicals
Machine/
Electricity

Light 
Water 

Reactor
Other Total 

1989-
90 

5,345 
(17.3)

566 
(1.8) 

2,693 
(8.7) 

19,602 
(63.4) 

1,515 
(4.9) 

- - - 
1,212 
(3.9) 

30,933 
(100) 

1991
4.600 
(4.3) 

3,053 
(2.9) 

6,619 
(6.3) 

86,046 
(81.4) 

1,588 
(1.5) 

1,672 
(1.6) 

- - 
2,144 
(2.0) 

105,722 
(100) 

1992
10,435
(6.4) 

5,085 
(3.1) 

14,579 
(8.9) 

125,416
(77.0) 

3,683 
(2.3) 

1,248 
(0.8) 

- - 
2,417 
(1.5) 

162,863 
(100) 

1993
9,674 
(5.4) 

878 
(0.5) 

1,371 
(0.8) 

154,263
(86.6) 

8,945 
(5.0) 

663 
(0.4) 

- - 
2,372 
(1.3) 

178,166 
(100) 

1994
12,061
(6.8) 

2,723 
(1.6) 

1,448 
(0.8) 

136,340
(77.3) 

18,500 
(10.5) 

954 
(0.6) 

- - 
4,272 
(2.4) 

176,298 
(100) 

1995
17,768
(8.0) 

2,692 
(1.2) 

3,001 
(1.3) 

165,590
(74.3) 

28,852 
(13.0) 

56 
(-) 

15 
(-) 

- 
4,881 
(2.2) 

222,855 
(100) 

1996
12,055
(6.6) 

9,599 
(5.3) 

1,750 
(1.0) 

107,611
(59.0) 

45,039 
(24.7) 

73 
(-) 

1,800 
(1.0) 

- 
4,472 
(2.5) 

182,399 
(100) 

1997
10,402
(5.4) 

14,572
(7.5) 

257 
(0.1) 

96,024 
(49.7) 

47,717 
(24.7) 

12,644 
(6.5) 

3,449 
(1.8) 

2,788 
(1.8) 

5,216 
(2.7) 

193,069 
(100) 

Total
82,340
(6.6) 

39,168
(3.1) 

31,718 
(2.5) 

890,892
(71.1) 

155,839
(12.4) 

17,310 
(1.4) 

5,264 
(0.4) 

2,788 
(0.2) 

26,986 
(2.2) 

1,252,305 
(100) 

 

Notes: Author’s translation, the number in the parentheses is a rate 
Source: 윤기관 (1999) 『남북한 무역경제』, pp. 371. 



139 

 

[Table 15] Carry-in Products from North Korea in 1998 

(Unit: USD 1,000) 
Agri,/ 
Forest/ 
Fishery

Minerals Chemicals Textiles
Steel/ 
Metal 

Machines/
Transport

Electricity Other Total 

21,798 
(23.6) 

765 
(0.8) 

2,427 
(2.6) 

38,794 
(42.0) 

20,254
(22.0) 

698 
(0.8) 

3,518 
(3.8) 

4,010 
(4.3) 

92,264 
(100.0) 

 

Notes: Author’s translation, The number in the parentheses is a rate. 
Source: 윤기관 (1999) 『남북한 무역경제』, pp. 370. 

 
[Table 16] Yearly Number of Participating Companies in Inter-Korean Trade 
  

Year 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 

Companies 30 38 100 147 127 145 258 333 442 378 

+/– (%) - 26.7 163.2 47.0 -13.6 14.2 77.9 29.1 32.7 -14.5 

 

Note: Author’s translation. 
Source: 윤기관 (1999) 『남북한 무역경제』, pp. 373. 
 
[Table 17] Yearly Number of Processing Companies in Inter-Korean Trade 
 

Year 1992 1993 1994 1995 1996 1997 1998 

Companies 4 7 9 18 38 48 61 

+/– (%) - 75.0 28.6 100.0 111.1 26.3 27.1 

 

Note: Author’s translation. 
Source: 윤기관 (1999) 『남북한 무역경제』, pp. 373. 
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[Table 18] 남북한 경제협력사업자 승인 현황 
 

(단위 : 만 달러) 

기업명 승인일 사업내용 규모 북측회사 투자지역 

(주)대우 92.10.5 
셔츠·브라우스 가방 등 

9개사업 
512 삼천리총회사 남포공단 

고합물산(주) 95.5.17 
의료·봉제(70), 직물(450), 
이불·솜(66), 수지병(100) 

686 광명성총회사 협의중 

(주)한일합성 95.6.26 
쉐타(250), 봉제(110), 
모포(220), 방적(400) 

980 조선은하무역총회사 남포 

(주)국제상사 95.6.26 신발제조 350 조선은하무역총회사 남포 

(주)녹십자 95.9.15 의약품 제조(유로키나제) 300 광명성총회사 
평양시 대동강 
또는 용성구역 

동양시멘트(주) 95.9.15 
시멘트 저장 싸이로 1기 

건설 
300 대외경제협력추진위 나진항 

동룡해운(주) 95.9.15 
하역설비(지게차 2대, 

크레인 1대) 
500 해양무역회사 나진항 

삼성전자(주) 96.4.27 통신센터 건설 370 조선체인회사 나진 

대우전자(주) 96.4.27 
컬러TV, 전자렌지, 세탁기 

생산 
640 조선삼천리총회사 남포 

(주)태창 

96.4.27 
사업자승인 

97.5.22 
사업승인 

금강산 샘물 개발 580
조선능라888 
무역회사 

금강산 

미흥식품 97.5.22 
북한수산물 채취, 가공 

판매 
15 조선철산주식회사 함흥,원산,남포 

신일피혁 97.5.22 피혁가공 및 의류 제조판매 300 대외경제협력추진위 나진,선봉 

환화 97.5.22 PVC장판 제조 및 판매 90 명오총회사 평양,남포 

LG전자 97.5.22 컬러TV 조립생산 및 판매 450 광명성총회사 평양,남포 

 

Source: 동용승, 「남북한 경제교류의 현황과 전망」 『북한』 (북한연구소, 1997.7), p.78. 
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[Table 19] 남북한 교역 현황(통관기준:실적) 
 

(Unit: 개, USD 1,000) 

연 도 
반 입 반 출 합 계 

총 액 위탁가공 총 액 위탁가공 총 액 위탁가공 

교역 

모색

     - 

89 18,655(24)  69(1)  18,724(25) - 

90 12,278(21)  1,187(3)  13,465(24) - 

교역 

활성화

91 105,722(50)  5,547(17)  111,269(67)  

92 162,863(81) 638(0.39) 10,563(24) 200(1.89%) 173,426(105) 838(0.48%) 

93 178,166(77) 2,985(1.68) 8,425(98) 4,023(47.75%) 186,591(98) 7,008(3.76%) 

94 176,298(83 1,4321(8.12) 18,248(21) 11,342(62.15%) 194,546(125) 25,663(13.19%) 

투자 

모색

95 222,855(99) 2,1174(9.50) 64,435(90) 24,718(38.36%) 287,290(189) 45,892(15.97%) 

96 182,399(125) 36,238(19.87) 69,638(102) 38,164(54.80%) 252,037(227) 74,402(29.52%) 

97 193,069(145) 42,894(22.22) 115,269(129) 36,175(31.38%) 308,338(274) 79,069(25.64%) 

계 125,305 1,182,504(9.44) 293,381 114,622(39.07) 1,545,686 232,872(15.07) 

 

Source: 박진 외 2명,『전환기의 대북정책과 남북경협』 (한국개발연구원, 1998), p. 130 

 
[Table 20] Trade Rounds in the GATT and WTO 
 

No. Years Locations Names of 
Rounds 

Subject(s) Covered Number of 
Participating 

Countries 
1 1947 Geneva, Switzerland  Tariffs 23 
2 1949 Annecy, France  Tariffs 13 
3 1951 Torquay, the UK  Tariffs 38 
4 1956 Geneva, Switzerland  Tariffs 26 
5 1960-61 Geneva, Switzerland Dillon Tariffs 26 

6 1964-67 Geneva, Switzerland Kennedy 
Tariffs, and anti-dumping 
measures 

62 

7 1973-79 Geneva, Switzerland Tokyo 
Tariffs, non-tariff measures, 
‘framework’ agreements 

102 

8 1986-94 Geneva, Switzerland Uruguay 

Tariffs, non-tariff measures, 
rules, services, intellectual 
property, dispute settlement, 
textiles, agriculture, creation of 
the WTO, etc. 

123 

9 2001- Doha, Qatar DDA*  160 

Note: *Doha Development Agenda, edited by the author. 
Source: Narlikar, Amrita (2005) “The World Trade Organization: A Very Short Introduction,” p. 20. 
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[Table 21] 개성공업지구 주요 연혁 
개성공업지구 주요 연혁 

2000년 8월 현대아산-북한 『공업지구개발 합의서』채택 

2001년 9월 제5차 남북 장관급회담 개성공단 사업 추진 합의 

2002년 11월 『개성공업지구법』제정ㆍ공포(북한) 

2003년 6월 개성공업지구 1단계 개발 착공(3.3km2) 

2004년 6월 시범단지 분양(’05.9 본단지 1차 분양, ’07.6 본단지 2차 분양) 

2004년 10월 개성공업지구관리위원회 개소 

2004년 12월 개성공업지구 첫 제품 생산 

2007년 5월 『개성공업지구지원에 관한 법률』제정(남한) 

2007년 10월 1단계 기반시설 준공(폐수종말처리장, 변전소, 정ㆍ배수장) 

2007년 11월 기술교육센터 준공 

2007년 12월 문산역-판문역 간 화물열차 정기운행 개시 

2009년 12월 종합지원센터 준공 

2010년 8월 입주기업 생산액 10억 달러 돌파 

2012년 1월 북한 근로자 5만명 돌파 

Source: 개성공업지구 법제연구회 (2012) 『개성공업지구 법제의 진화와 미래』, pp. 20-21. 
 
[Table 22] The Economic Effect of KIC in each Development Stage 

 

(Unit: USD) 

Category Stage 1 Stage 2 Stage 3 Total 
South Korea 580 million 1,300 million 6,560 million 8,440 million 
North Korea 130 million 330 million 1,030 million 1,490 million 

 

Note: Author’s translation 
Source: MOU, Gaeseong Industrial Complex Guide, p. 4 

 
[Table 23] 개성공단 ‘한정’ 방식(KIC-limited Type)  
대상국 발효(타결)일 원산지 인정방식 

인도 2010.01.01. 
- 북한의 개성 공업 단지의 9.9㎢ 지역(협정문에 지도포함)에서 

작업 또는 공정을 거친 상품 

- HS코드 6단위 기준 108개 상품(부록 3-나-1에 명시) 

페루 2011.08.01. 

- 부속서에 100개 품목(플라스틱 고무, 철강, 가전, 시계, 가구 

등) 규정 

- 비원산지(개성) 투입의 총가치는 그 상품의 “본선인도가격”

(Free on Board; 이하 FOB)의 40%를 초과하지 않아야 함 

콜롬비아 (2012.06.25.) 
- 비원산지(개성) 투입의 총가치는 그 상품의 본선인도가격

(FOB)의 40%를 초과하지 않아야 함 

Notes: 타결일은 ( )로 표시. 발효(타결)일 순으로 나열. 

Sources: 산업통상자원부 FTA 협정문들을 바탕으로 저자 재작성. 
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[Table 24] 역외가공지역위원회 방식(Committee Type) 
대상국 발표(타결)일 협정문 내 관련사항 

미국 2012.03.15. 

- 한반도 역외가공지역위원회에서 결정 
- 역외가공지역 지정기준(예시): ① 한반도 비핵화 진전 ② 역

외가공지역이 남북관계에 미치는 영향 ③ 역외가공지역 내 
일반적인 환경 기준, 노동 기준 · 관행, 임금 관행, 영업 및 
경영 관행(단, 북한 지역의 일반적인 상황 및 관련 국제 규범

을 참조) 

EU 2011.07.01. 

- 한반도 역외가공지역 위원회를 구성하여, 역외가공지역 운영

에 관한 세부사항을 결정하도록 함(양국 공무원으로 구성, 협
정 발효 후 1년 후 개최 – 매년 1회 개최 또는 양국 합의 시 
수시 개최 가능) 

터키 2013.05.01. - 한-EU FTA와 동일(위원회) 

뉴질랜드 (2014.11.15.) - 한-미, 한-EU FTA와 유사(위원회) 

호주 2014.12.12. 

- 개성공단 등에서 생산되는 제품의 한국산 원산지 인정을 위
한 역외 가공지역조항을 도입(부속서 3-나) 

- 협정발효 후 6개월 이내에 역외가공지역 위원회 회의 개최, 
이후 연 2회 회의개최, 개성공단이 역외가공 대상임을 각주로 
명시 

- 한-미 FTA에서 규정하고 있는 역외가공지역 상품의 원산지 
상품 인정 전 충족 기준(한반도 비핵화 진전, 남북한 관계에

의 영향, 환경 및 노동 기준 및 관행 등)은 미도입 

캐나다 2015.01.01. 

- 한반도 역외가공지역 위원회를 설치, 역외가공지역 설립 및 
개발을 통한 추가적 경제개발에 적절성을 검토 함(협정 발효 
1주년이 되는 날 또는 그 전에 회합하며, 그 후 매년 최소 1
회 또는 상호 합의하는 때 회합함) 

Notes: 타결일은 ( )로 표시. 발효(타결)일 순으로 나열. 

Sources: 산업통상자원부 FTA 협정문들을 바탕으로 저자 재작성. 
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[Table 25] 개성공단 ‘플러스’ 방식(KIC-plus Type) 
대상국 발효(타결)일 원산지 인정방식 

싱가포르 2006.03.02. 
- 개성공단 또는 한반도의 여타 공업지구에서 생산된 것으로 

양해되는 제품 
- HS 6단위 4,625개 

EFTA 2006.09.01. 

- 개성공단 생산제품에 한국산 원자재, 중간재 등이 일정비율 
이상 사용 시 인정 

- 개성공단 이외에 향후 북한에 유사한 공단 설립 시 동일한 
혜택 향유 가능 

아세안 2007.06.01. 

- ASEAN 회원 국가별로 개성공단에서 이미 생산되고 있거나 
생산예정인 품목(232개) 중 100개 품목에 대한 부분적 인정 

- 역외(개성)투입의 총 가치가 최종가의 40% 이하, 당사국(한국) 
재료 총 가치가 최종재 총 가치의 60% 이상인 경우 역외 가
공에 대한 원산지인정 

- 개성공단 수입품에 대하여 수입이 급격히 증가하거나 자국의 
국내산업에 위협이 되는 경우 긴급수입제한조치를 실시할 수 
있음 

- 협정 발효 5년 후, ASEAN 회원국 각국이 개성공단상품으로 
인해 심각한 피해를 입었다는 결론에 도달할 경우 본 양해각

서의 적용 철회 가능 

중국 (2014.11.10.) 
- 한반도 역외가공지역은 한국과 중국 모두 설치할 수 있음 
- 별도 절차 없이 인정 

베트남 (2014.12.10.) 

- 한-아세안 FTA와 마찬가지로 모두 100개 품목을 개성공단 품
목 지정 

- 양은 동일하게 적용했지만 70여 개 품목이 아세안 때와 다름

(이미 8년 전 발효한 한-아세안 FTA는 현 상황을 다 반영 못
함. 이번에 현지 생산업체들로부터 현재 생산 중이거나 추후 
생산 가능성이 있는품목을 설문조사. 이를 토대로 70여 개 품
목을 교체함. 

- - 한-아세안보다 수준을 업그레이드 하고 현실에 맞게 조정 

Notes: 타결일은 ( )로 표시. 발효(타결)일 순으로 나열. 

Sources: 산업통상자원부 FTA 협정문 및 설명자료, 보도자료 등을 바탕으로 저자 재작성. 

 
[Table 26] Inter-Korean Trade and North Korea-China Trade in Recent Years 
 

(Unit: USD 1 million) 
 2009 2010 2011 2012 2013 2014.1~4 

North Korea → South Korea 934 1,044 914 1,074 615 354 
North Korea → China 501 1,188 2,464 2,485 2,912 831 
North Korea ← South Korea 745 868 800 897 521 329 
North Korea ← China 1,210 2,278 3,165 3,446 3,663  

 

Notes: The author intentionally excerpt the amounts from the recent years. Also, the two tables combined 
into one for better comparison. 

Source: KDI Review of the North Korean Economy, Vol. 16, No. 5, May, 2014, pp. 80-81. 
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[Table 27] 북한의 대외무역에 대한 시대별 인식 변화 
 

시대 북한의 대외무역에 대한 인식 

1950년대 

- 1950년대 초반 ~ 대외무역은 사회주의국가로부터 필요로 하는 것을 쉽게 조

달할 수 있는 소극적 수단으로 인식(구소련중심의 사회주의국가들과의 무역

에 우선적 치중) 

- 1950년대 후반 ~ 대외무역을 정치적 목적(사회주의국가들과의 친선 및 상호

원조 관계)과 경제적 목적(자본주의국가들로부터는 경제개발에 필요한 물품 

수입)으로 구분하여 동시적 접근 시작 

1960년대 

- 사회주의 국가들과 정치ㆍ경제적 협조관계 발전 → 대외무역의 중요 목표 경

제개발에 필요한 원료와 자재ㆍ장비 조달 → 대외무역의 중요 역할 

- 중국과 구소련 지원감소로 사회주의 시장우선 중시와 동시에 자본주의 국가

와의 교류 가능성 시사(보다 적극적인 대외무역 추진) 

1970년대 

<비사회주의 국가와의 무역 중시> 

- 1970년대 초반 ~ 선진 자본주의국가와의 교역 중시 

- 1970년대 후반 ~ 제3세계국가 및 비동맹국가 등 후발산업국가와의 교역 중시

(무역의 다양화와 다각화) + 신용제일주의(1970년대 후반부터 대외부채문제 

부각 떄부터 첨가) 

1980년대 

- 1970년대와 마찬가지로 무역의 다각화 및 다양화의 중요성 그리고 신용제일

주의 강조 

- 사회주의 국가와의 교역중시하면서도 동시에 수입보다 수출의 중요성 강조 

- 1980년대 중반 ~ 다소 폐쇄적인 입장으로 선회(사회주의 국가들과의 교역 우

선 중시, 유무상통 원칙하에서의 다른 나라들과 경제교류 추진) 

- 1984년(합영법 제정)이후 ~ 대외무역 특히 수출확대의 중요성 강조 

1990년대 

- 1980년대의 대외무역인식은 그대로 이어옴 

- 1980년대 중반 이후 ~ 대외무역 확대 강조 

- 구소련 및 동유럽 사회주의 시장 붕괴로 ① 나진-선봉자유경제무역지대 설치 

② 대외무역의 다원화 추구 ③무역제일주의(특히 수출증대) 
 

Source: 윤기관 (1999) 『남북한 무역경제』, pp. 141-142. 

 
[Table 28] The Dates of the WTO Accession of the Former CIS Nations 
 

No. Former CIS Nations Dates of the WTO Accession 
01 Kyrgyzstan 1998.12.20. 
02 Moldova 2001.07.20 
03 Armenia 2003.02.05. 
04 Ukraine 2008.05.16. 
05 The Russian Federation 2012.08.22. 
06 Tajikistan 2013.03.02. 
07 Belarus Yet to be a Member 
08 Turkmenistan Yet to be a Member 
09 Azerbaijan Yet to be a Member 
10 Uzbekistan Yet to be a Member 
11 Kazakhstan Yet to be a Member 

 

Note: Ordered by Dates 
Source: The World Trade Organization <http://www.wto.org/> 
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[Table 29] Brief History of the Inter-Korean Cooperation Fund 
 

Year Contents 
1969 “Inter-Korea Exchanges and Cooperation Act” and “Inter-Korean Cooperation 

Fund Act” enacted 
1991 Started operating the government-entrusted Inter-Korean Cooperation Fund 

(IKCF) 
1999 Signed a Loan Agreement with the Korean Peninsula Energy Development 

Organization (KEDO) to support the Light Water Reactor (LWR) Project in North 
Korea 

2000 Extended loans for the first time to finance inter-Korean trade Signed a Loan 
Agreement with the Foreign Trade Bank of North Korea to support the nation's 
purchase of rice 

2002 Provided loans to finance the inter-Korean road and railway reconnection 
2003 Officially designated as the bank of account clearance for the South, pursuant to 

the Agreement for Account Clearance between the two Koreas 
2004 Provided loans to finance investments by South Korean companies in the Gaesong 

Industrial Complex 
2006 Decision to terminate the LWR project by the Executive Board of KEDO 
2007 Provided a loan of Light Industry Raw Material Started to manage the statistics of 

North Korea Direct Investment 
 

Source: The Export-Import Bank of Korea, http://www.koreaexim.go.kr/en/ikcf/ikcf_04.jsp 
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[Table 30] South Korea as a ‘complainant’ in Non-discriminatory Disputes 
 

No.
Year 

Ended
DS Respondent Full Title 

Agreements Cited 
(as cited in request for 

consultations) 
1 2000 99 United States United States — Anti-

Dumping Duty on 
Dynamic Random 
Access Memory 
Semiconductors 
(DRAMS) of One 
Megabit or Above from 
Korea 

Anti-dumping (Article VI of GATT 
1994): Art. 2, 3, 5.8, 6, 11, 17, 
17.6(i) 
GATT 1994: Art. I, VI, X 20 
October 2000 

      
2 2003 202 United States United States — 

Definitive Safeguard 
Measures on Imports of 
Circular Welded Carbon 
Quality Line Pipe from 
Korea 

GATT 1994: Art. I, XIII, XIX 
Safeguards: Art. 2, 3, 4, 5, 7.1, 8, 
9.1, 11, 12 

 
3 

 
2003 

 
251 

 
United States

 
United States — 
Definitive Safeguard 
Measures on Imports of 
Certain Steel Products 

GATT 1994: Art. I, X:3, XIII, XIX, 
XIX:1 
Safeguards: Art. 2, 2.1, 2.2, 3, 4, 4.2, 
5, 7.1, 7.4, 8.1, 9.1, 12 
Agreement Establishing the World 
Trade Organization: Art. XVI:4 

 
4 

 
2005 

 
301 

 
European 

Communities

 
European Communities 
— Measures Affecting 
Trade in Commercial 
Vessels 

 
Dispute Settlement Understanding: 
Art. 23, 23.1, 23.2 
GATT 1994: Art. I:1, III:4, 
XXIII:1 
Subsidies and Countervailing 
Measures: Art. 1, 2, 3.1, 4, 5, 6.3, 
6.4, 6.5, 7, 32, 32.1 

Source: WTO dispute settlement data 
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[Table 31] South Korea as a ‘respondent’ in Non-discriminatory Disputes 
 

No.
Year 

Ended
DS Complainant Full Title 

Agreements Cited 
(as citied in request for 

consultations) 

1 1995 3 United States

Korea — Measures 
Concerning the 
Testing and 
Inspection of 
Agricultural 
Products 

Agriculture: Art. 4 
GATT 1994: Art. III, XI 
Sanitary and Phytosanitary 
Measures (SPS): Art. 2, 5 
Technical Barriers to Trade 
(TBT): Art. 5, 6 

2 1995 5 United States

Korea — Measures 
Concerning the 
Shelf-Life of 
Products 

Agriculture: Art. 4 
GATT 1994: Art. III, XI 
Sanitary and Phytosanitary 
Measures (SPS): Art. 2, 5 
Technical Barriers to Trade 
(TBT): Art. 2 

3 1996 20 Canada 

Korea — Measures 
concerning Bottled 
Water 

GATT 1994: Art. III, XI 
Sanitary and Phytosanitary 
Measures (SPS): Art. 2, 5 
Technical Barriers to Trade 
(TBT): Art. 2 

4 1997 40
European 

Communities

Korea — Laws, 
Regulations and 
Practices in the 
Telecommunications 
Procurement Sector 

GATT 1994: Art. I, III, XVII 

5 1996 41 United States

Korea — Measures 
concerning 
Inspection of 
Agricultural 
Products 

Agriculture: Art. 4 
GATT 1994: Art. III, XI 
Sanitary and Phytosanitary 
Measures (SPS): Art. 2, 5, 8 
Technical Barriers to Trade 
(TBT): Art. 2, 5, 6 

6 2012 391 Canada 

Korea — Measures 
Affecting the 
Importation of 
Bovine Meat and 
Meat Products from 
Canada 

GATT 1994: Art. I:1, III:4, XI:1 
Sanitary and Phytosanitary 
Measures (SPS): Art. 2.2, 2.3, 
3.1, 3.3, 5.1, 5.5, 5.6, 5.7, 6.1, 8, 
Annex C 

Source: WTO dispute settlement data 
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[Table 32] South Korea as a ‘complainant’ in SCM disputes 
 

No.
Year 

Ended
DS Respondent Full Title 

Agreements Cited 
(as cited in request for 

consultations) 
1 2004 217 United States United States — 

Continued 
Dumping and 
Subsidy Offset 
Act of 2000 

Anti-dumping (Article VI of 
GATT 1994): Art. 1, 5.4, 8, 18.1, 
18.4 
GATT 1994: Art. VI:3, X:3, 
XXIII:1, VI:2 
Subsidies and Countervailing 
Measures: Art. 4.10, 7.9, 10, 
11.4, 18, 32.1, 32.5 
Agreement Establishing the World 
Trade Organization: Art. XVI:4 

2 2006 296 United States United States — 
Countervailing 
Duty Investigation 
on Dynamic 
Random Access 
Memory 
Semiconductors 
(DRAMS) from 
Korea 

GATT 1994: Art. VI:3, X:3 
Subsidies and Countervailing 
Measures: Art. 1, 2, 10, 11, 12, 
14, 15, 17, 19, 22, 32, 32.1 

 
3 

 
2006

 
299

 
European 

Communities 

 
European 
Communities — 
Countervailing 
Measures on 
Dynamic Random 
Access Memory 
Chips from Korea

 
GATT 1994: Art. VI:3, X:3 
Subsidies and Countervailing 
Measures: Art. 1, 2, 10, 11, 12, 
14, 15, 17, 19, 22, 32, 32.1 

 
4 

 
2005

 
301

 
European 

Communities 

 
European 
Communities — 
Measures 
Affecting Trade in 
Commercial 
Vessels 

 
Dispute Settlement 
Understanding: Art. 23, 23.1, 23.2 
GATT 1994: Art. I:1, III:4, 
XXIII:1 
Subsidies and Countervailing 
Measures: Art. 1, 2, 3.1, 4, 5, 6.3, 
6.4, 6.5, 7, 32, 32.1 

 
5 

 
2010

 
336

 
Japan 

 
Japan — 
Countervailing 
Duties on 
Dynamic Random 
Access Memories 
from Korea 

 
GATT 1994: Art. VI:3, X:3 
Subsidies and Countervailing 
Measures: Art. 1, 1.1, 2, 10, 11, 
12, 14, 15, 15.5, 19, 19.1, 19.4, 21, 
22, 32.1 

Source: WTO dispute settlement data 

 
 



150 

 

[Table 33] South Korea as a ‘respondent’ in SCM disputes 
 

No.
Year 

Ended
DS Complainant Full Title 

Agreements Cited 
(as cited in request for 

consultations) 

1 2005 273 European 
Communities

Korea — Measures 
Affecting Trade in 
Commercial 
Vessels 

Subsidies and Countervailing 
Measures: Art. 1, 2, 3.1, 3.2, 5, 
6.3, 6.5 

Source: WTO dispute settlement data 
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국 문 초 록 

남북한 교역에서의 법적 쟁점에 대한 분석: WTO의 관점에서 

서울대학교 국제대학원  

국제학과 국제통상전공 

박정준 

대한민국은 세계무역의 한 축을 담당하는 무역선진국임에도 불구하

고, 분단이라는 현실 속에 민족내부거래라는 특수한 형태의 교역관계를 북한

과 유지해옴으로써 주요 교역상대국들과 사이에 최혜국대우 위반 논쟁과 같

은 난제를 안고 있었다. 이는 주요 교역국들과의 안정적이고 이성적인 교역, 

외교적 관계유지에 악영향을 줄 뿐 아니라, 결국에는 남북한 교역 자체가 가

지고 있는 평화와 신뢰, 공감대 형성이라는 목적마저도 위협할 여지가 있다. 

이에 본 연구에서는 우선 남북한 교역의 정의와 함의, 역사를 전반

적으로 이해하고자 하였다. 남북한 교역은 일반적인 교역과 달리 민족내부거

래라는 특수한 성격을 가지고 있으며, 이에 따라 그 과거와 현재를 정확히 

파악하는 것이 중요하다고 판단되었다. 또한, 그간 많은 논쟁을 불러왔던 최

혜국대우 원칙, 그 기원과 쟁점을 살펴볼 뿐만 아니라 남한의 대북협력지원

에 대한 WTO 보조금 위반 여부까지도 함께 살펴본 뒤, 이에 대하여 정치외

교적인 관점을 배제하고 오로지 ‘WTO법적관점에서 가능한’ 해결방안을 제시

해보고자 하였다. 

마지막으로, 궁극적으로는 북한의 WTO 가입 가능성과 이에 요구될 

사전 조건 등을 파악하기 위하여, 과거 북한과 비슷한 경제적, 정치적 환경 

속에서 이를 극복하고 WTO 가입에 성공한 국가들의 사례를 연구함으로써 

해당 사례들로부터 북한이 고려할 수 있는 시사점을 모색해보고자 하였다. 

주제어: 민족내부거래, 최혜국대우, WTO보조금, 남북한 FTA, 역외가공, 

개성공단, 북한의 WTO 가입 

학번: 2011-23955
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