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g, WAt A Alge AB1xo]9 ASF el WAE Jonw W
ThonE v *MXV} Ake Sofntol A7) Welz Barers Adsti B
FRs W 5 2wkl A RYgatarh wAste] HelFeo] X
Afol = A2z xﬂzmoﬂ e Solzt 4 ¢ ol R ddA s de
=8, 2ANREAY g GeRE Bty Rdstel A2z A4
Aol A AbEle 7] olgn

e3E Foire AAow RIEE YT 7éT 23lape] 9 JMIOH 4&6}04

1o ABAN ALz A4E due] AR ATnE Ao opyEm B 7R

dA7l Folwe dFow Ww wi iRzl uddae] Welw g 54
2 ¢ 2 wgd AP, FFAY A2E A3
o “rlelel] olste] Ehele] ATAE FHAIANE
(A 2EA 2F-2983, 2008. 9. 29.), WlAddALA A FAS F
o e A8 ALCIAY-120, 208 5 %), 53 A TR
W HE MG As e Boe Bolri @9E Bl Welsl ololo] Waske] Tt
W el Hele] FAAA A She (7 A A LA A 2 o836, 2006, 4. 6), F©.
2RE 2AE Folwel A7l Ages 3 Agel ABE FFE ALCIAIG-01
2007. 10, 19), MAYAT FF2 A= REadducle] 4449 49e $Ho Fdaa

= T
a gl Fsake] THA Ao FA7M o]l FrkE 7:10_(}(/\1134_4%, 942, 2007. 10. 12.) ol

Aok, A A ARAN e L G Aol A2E Y Ao AFHEA ool w2
A% Aol nt ol Wotd AES WA @ o

A AR ZARRO BT wek AR e, F74H, AR [F158], 145-164%
Az,

-8 - A=t



wol Fhefel A 1 H5sbel, BAbe A F A,
FEAY AANPETARS BE FAF FOow AN, 3 Falo] 3elq)
% Sbel + ALY ANBIE + £FA AR GE o
)9 309 |49l Agol sahel Al42% Al4ge] A gH
YA MO R Aste] A2z A4l AEHE A5 o] 4L A
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>
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il
o
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o
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rir
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of hetelm 9 AL AgIHM, =@ AW SR

Yol MAT AL fokA FETHALE A6, 19

Zourel wgAote

St 599 ARl glo]
Azt 1 gke] R wEe] FollAe] 3}

FAH M= ErkE dwol gled, FAZIEHE ZEA 2 Sl
%

>
i)
rr
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=2
>
=
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N
N

F AN APAR G RAANE A E
S e A s AT(A6E02 A1 A4S HR)E 2 el Hx
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A

Fre dA#F o fFEldh dabfolnzE dAlsA o] 1 EA)

) =3l oF & Aol 162)

—l
rot
S

=8 oF
o

162) 454 A2 A2l A Bakel opEAL, FEuA 9l
ut @A EAL G AAOR AN FE-FEaars FRW o Ade) B
4 AR AR doke Aol AR, BBl o F YFselor Frtn BAF 1 9
CHHR Y 2011, 120 22, A3 2011522075 $+4). SFaAIQ) 74 Aded did 74& v &
FRAUALY AU S Eao] Astel FAgow aFHE adelers HolA, A
W oAz AT A J1E BAF 497 A 9FAIE HAAAR 2 5 L A

N

o SRR



4. A42x 4ol Aol e Z

ode] 4 2xs FF AMAYSEY FEE TolANTIAeR B
of TolAE FHAEHA At

UhRE A34zel o7t HAlok= thEd 22 ZolF o] vk A @ Ald2=x
4ol efste] FoAME A= o= FoA4e FaAL7F 229t
A SAAE 7T s3] gl i*ﬂiﬂiﬂ-‘ﬂ SE7F 2 Bl Fof
A7F A S FeshA] Fevh(Al4E A4 @A), 1Ea ¥ S 88 zbo)

o
24, @ TE FlARRE 100 A olule] Al42E A4Fl T AT A
SEolo] WAT AL ot FuMAFAANNOZN FolA THa el
oM(A4TE AL, A28, FH oA ANA 3AY 2

o] AAF7EFRE AT 2ds IHREELR ITH(ASEE A

O

el g FaTHAY WAL 422 A4F oJstel RIHE FAe] 25
Ao HAe AUs Biel EEo] AT WY ojn, g ol o

Zol A BAble] E@E AOe FraSH RHAe H57)

z3el st F
ol FAketar ArH(AESAH A= 2%11631 108 #113).163)

st shubel Soo] dlste] A33RFE A45ER7EA Q] MEA FAdA EE
TAFATA] AdHoR 791%5]% BEde 5 O]‘?w‘o] 71 ol At
T 1AE AEstes da Jdoh(A43x AlE), A2z Hek 2 ] G
o7 Agd F Ae FAgAFAAA A= o] Q). WPE}H A 42 i
A Folo Al gt Aol AEHA e Aol ot HFAoR ZJQHL Ao =
Kolok & Aolt} o] Al42x A1} o] thE A uhet 7‘04 ko =2

&

vas o
A4EE AL A ololo] Falo] AgATL WFe] WAH A A%

o]t}
163) o173, AAA [;E73], 11174,
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A4z BAA ol 23k ke o] Hof ot
o] =ol A9 A

ojstell M= HAA R wHE v Ao AN fAes AHERUA,
53 @ 23w AAgA Zds A4 T oW s Adsta gle
A, @ w@Fel tis) 25A4E FAskE 45 1 WATE oAdAARIA e 2
qe gl AR 72 ok dolrb old sAAe FHshAo uhe 94
He el 2ARA, O Rds A Ao, A SRl mngAeke] JHAE
ol Z]FEel wel HrhskeA, @ L BTl dE A5 sAleh B
A B oAl BAZE SRS B ol Aol AskEA el s E
H7|2 3t

A1d = 4
L 7

1. Bga JAEA1A Bis A2 1A

v == =k A H (Internal Revenue Code, ©]3} ‘H] =49 o]} dhth)i6h A Ak
% Ml (estate tax)e] H-Ided A& A2 (gross estate)oll= HERAH o7 ygS
1e] A FAY] BE AAFe]l EIHU(A2031%(a), W A2033% o]t
oA HFER1Y AME GAlO] A4kl obde: AFEAjLtel] EFHE = o9&

At gow, A&l Algow 23 AW B F(life insurance

oH

&

164) ol&F o] FHe wmIZAW =& Cornell University Law School Legal Information
Institute(http://www.law.cornell.edu/uscode/text/26, as of 2013. 1. 9.)° 4 <1-&3}A ).
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proceeds)S A& A4bel]l XA 7] Q= A20422% 23 o9 7tEd S
volt}, mar A HAl g W Fol Ao ek AH(#E)Ql Subtitle B AAE B
Eo] BA % #ste] WAIHOR AT S oA %031'3}‘:}. =2 1

wel e it ﬂ

AM = AP EPFo] ALt 32
Zadfﬂ X1]2042§_E 8 AsA s g, gdEdel A Ao =
dem HIRE EdsA=A oFTF ofyzl, &0l A FAlol B
Alekell w3k ot A, 5 AF¥e A E(ncidents of ownership)& 7F4] L
ANE=A AR 7lEoz AWPRIFATo] A5t =4 oFs I
ok webd B gl diE FEAVE AR adelA e Fd e A4E
= w

ro
2
)
>
Rl
oL
ot
>
k>
Ho
[
1o
o
=3
t
il
r d
ro
)
N
s
Ho
fz
i)

RS
o A=A, ofd
= o

2= 79 fxﬂﬂﬂ F=Uh166) 185l ¢

165) #1310 FH FAAE ot B =2 ZhErstAY B A2039z00 oate] & Aqtel 2 gy
= AFe, Ao Al X35 A (payable to the decedent) ¥A+&:¢lo] o2 3o
A3 A T4 T IFEQ AMEY #ASIATE B4E $ e AAY VI, £
Jggele] Al Aol wREZA] g 7] F<{for his life or for any period not
ascertainable without reference to his death or for any period Which does not in fact end
before his death) A HW¥& AE Ze AFoItH(A2039%(a). =, JdEle] A= tis)
oAust HAHYE ZE A Fo st AEAste] EIHETE ﬁgi O] Aol A 134219
BEA %] & A, = 2589 A E(incidents of ownership)ZS sl A)2042% 9 &

Abgh Sl Qi)
T Exd oste] AEAitel 2 E = A Hele ISRl 1 FvHE Y]
o] gl F-Eof #H]d 3= (proportionate to that part of the purchase therefor contributed by
the decedent) ¥ o2 A ATH(A2039Z(b)= HolA, 2FA2 ARE Z2x Yoz AAF

71%k 3 Bgg Aol A&ALbe] EFFE = A2042% 0k TR Aolvt Qv
166) <A Commissioner v. Estate of Noel, 380 U.S. 678 (1965) & Z%. o] AlAL 442l
el WA g5 47 AT A2 8 o B4 ud (flight insurance)l] 7he)ahel =
ol v 7|7} Fekato] Abget AS, A7 A HEgo] AHAMQIA ] ek Aol Tk
Hgele A Aol YR %%!6}1 3 B EAKE AL LR T
2 Z%P*S}%izb}, BRSSP o Fbo] Abolt ek el WY AS 5Ll T
—’F A= A5(F A2FdY AH)

el

_4

KeN

A= ZHe o] A (endorse)d A
Z F3 v glemg wgAtS Srst d

gEAo Al FREY AR, mEtA §] B At uhE A FH
stEith 1’\]5}"}’3\@. = o] AldoN EREBE AFAF O A7} B

167) P. R. McDaniel et al., Cases and Materfals-’ Federal Wealth Transter Taxation(6th
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ol wAYe BEAF e A v]EE SEHI AR 27
Witel Bga FAEAT BEs BANA F oo Fe &ttty sdEy]
A For} ol oA HE wviel Zo] u=A¥o] incidents of
ownership testo]l W21 Q1= 22, 9F&Rlo] B A ok #gh oju g A

ZEal Qv A 1 REAE I4Ed Al Ao B F ke A
st Ao 2 Wt} F, A2042%0l wret &ALt 23 E RES

l WA

2
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e sy BT
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o Al (gift tax)oll #3}o]i= Subtitle B4 BEFojvf W
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A A el e B Ee] WY
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é

B2t #EsH He BE

Fapelel digk A5AH HAE AARZ

wpebx] S APH A ASAL Ao ool Ht E@%A aqe AEd 1

a7F e, PEAEe ASA 2

Hog TIA Ao AZEm 9ol W =]
o] FAte] FAES FUMATE BE Aol YA HoR %

22X ASA Al o] HERIE) A A25ES At de 8 &
= ERE
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ed.), Foundation Press, 2009, 387-388%.
168) o173, AAA [E73], 3324.
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W, ME HAAstA Fe= Ao mE 47

g SugAe] Aol 4d, AWow =
Al e HFAEY, gl ABFE F HPRE Wt AL
AAd e Sa gl oA, ARdont SN o Ar: f4)

&ttt
g ®W A efFst= Subtitle F=, oleld AR T thet L5409 A
S rel7] fdte] AAE BALES RlIA gl A wjAskr] Sl

I 2ol gk 254 A

Lo 2dFel g 254 HAe A% AgRAF 5o o)

ojm] & vl = m=AlHol A= B A ool
o] 7k Z#ste Al o) HAltdel "k 53] HmAH A61x(a)9)
= Y (annuity)S, £ Z((@)(10)2> AHHY
H 1.8 (endowment)169 7] ¢Fol] & A5S ETH] Ao ® dAGAL 3
th WA BE B disiAe dARAoRE ASATE RAES AAE ¥
A9 d ool e Fst=AE HESA o g
ok A102F ()0 st =9 (gift), “F=(bequest, devise), A3
(inheritance)(¢] 8} ‘Fof F'olg} gt o= —ﬂ—‘—:—.ﬂ NS FAaSel| E3FEA
Ferh170) webA oW B3 go] FolAqtolur &ALkl it Ag, &

(life insurance) =+ A=A A

=

169) endowments Z413 ﬂtﬂia (permanent life insurance)?] YF o & R FR7} 2
Ao ol2d HHF FF A(cumulative cash value)o] AERIFH FHUdstA ¥+= it}ﬂ
S waly, 7 A% S endowment aged} i BAFES AA77H(10, 15, 204) Fo W=
# (maturity) A, &2 AE?’W}«] At Ao A FETh BAAA APEE v& REETE 3

rOl

A3 LAA Aol ]Olﬁ}(http //en.wikipedia.org/wiki/life_insuranceffendowments, as of
2013. 1. 9.). = AH L life insurance®} endowmentE T3t Qo) Euoe= A=

RE AWRE o 57“ 3lH, 53] endowmentWtS A A st Aol dsle] ‘A4 AR
A Ee doE agE AFESte ®r]E 2 g

170) oA H T So2 HE5I A4S L5 AQsts Aol &AMETId Y7
A AS5MET F35tR v XA o 2= Bittker, AAI=E [F172], 945-946W ZHx

Ky
Xz
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SA BA EAE SAsHA] ek

2 Adalld Avh(E2 F2)(B)).
I th7Hconsideration) & Wil 2.3 A oF

3 o
sto] golol nEFS FHE FTlE SAAAR HgE, v
=l A=h
(¢} -

N

S & HAI1012(a)(2)).

(2= SAFTo e HeHs FAHAoR  AERTA
(Treasury Regulation)ol] w217 F4QF % (gratuitous transfer)e] 73 -
O F=7F s A5 A1zl oJste] F=<lo] tiate] HAAEHAS 5
I, @ FFdel G F EYT B e 9
Hrh(§1.101-1(b)(2)). thytk B =2
FroltHA A He vt &

w3 A104%(a)(3)S Atarr o} &

i,

oy Mo
o

[-'N

0,

5 o
ro
o
Ho

>

lo

[e)
[e}

171) ol&t o] &9 m=F AEFEFALE U.S. Government Printing Office, Electronic Code of
Federal Regulations(http://www.ecfr.gov, as of 2013. 1. 4)°] 4 <183}

172) A7 AZF $1,0009] AMER S-S AFst= BR@A kel 7FYsta RE s $500s
t}2, o] 5 BolAl $600 *=&tar, B7F CollAl Foz dmse C7l nydas =38 4
T, 2w T Co FASAA ALEHE 59, (FEQ1Q B7F CoA $&2& 3HA &8y
g H A NS wAl) B7E AddlA diZER 71 A F g $600 ©lEtd], C7F REEE HY
3 Aol gy 1 RERo7 FAHE(Reg.§1.101-1(b)(5), example 6). thal B7} CellA
$600 Ao 712 7F v BEAGS TSRS BREe ToA FAgge] & Aot
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of met A3l F& AWS oFE AFT RIS 54 FAgSNA AL
kil glom, ort n&F7F AFste BRPgoly, 22 TaSd X3
A gE &Y BIs EYde] diEste FiEY RIS FTAS £3
Al7] 3 vt

=, AFAQ ALY W&ol zkol7E o, mm Aol E 9 B3R
At gl Ao g sl A FgEHE REa2 A5AH FAUGA Al sta
Rnov R Aok o] Ho| QoA e A3G A1E ILelA & 8 A5AHY
o Bygol thak A el Mk tpEX] ‘E%E}. = AHEIST T A
AH7F FAlE = FE FE2 vmAgdARE v S gy A e T 5
EQEIEE et i, S Bakeld], o]l J&’S}Oq% s vHrol B
712 3k},

2. AR tigk &A5A FA

AR A72Z ()12 bl fx o e Au(annuity) o]y A543 A
5 3] (endowment), ™ H 3 (life insurance)A ¢F173)o] uwle} ATl FEf=

et QAo Fi-Gamount)7t FaSe] EHES Modstn ok,

geg REES FHEE AT BAF ndnd 4gat Rre 9
3 aSol A Aglsolol & Aelul AT2xe] UMA FASE oed AHL
AAE FADOR F2SolA ALse REo AMINe 47 Aol of
FAe e Bastn EAel, /RA A0S waAetd w A7
2 5 Qe RN waAtAte] EAF (nvestment)S E}FHE Hio] w
Aapololdte Aoz FATe @ B9 BAR 5 wazte gy @
Za5el XREA 2E RARRE A BAow Addd QF FAG
W A% BTl BYnAne @79 Wi e pRo waolgs
Aow, o AolNE $2 2SAWH FAreT

, A3k ) 7FHconsideration)

- o
g ATE Frel A%, FAT A Qo] Felo]l AFH kel A

173) olate] AHol s o Al 74A AekS o

o

o
i
o
s
o=
ey
f
&
)
2
ol
o
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ot
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Ay
_};1_(1
ol
i
rir
f
o
|l
1z
rir
o2
4
o
o
N
L
Bl o2 off

w9 A%, TR b 9N AAY AFeel, Il AFH BY
e Bk drkg wE Feole]l AR AW mu, FATAA 47
HE YR B FRAw F59el £ AL BE LIS A

Fotel A25AE Faats Aot oldd HAFS AW EF A ko] B
T HAEA e AAgRIFol AFE AE1101-1(b)(©2)eF v=A ek
Bl E A& Sl BgAcke] Frtde] mtEA EQRA R FANY A=
AL ofyAInt o] HelME vHAYHL BE5 AN 7l Aoz o
e 4 A

A2z FAHD W& the3 2o

D A2gee £ygae I8

of T3l 7EXQ YH HIAFHE F AFAH
WAl Y (annuity starting date)l7S 7o 2 G AW RIA S o sk B

Al kAt e]l &< (investment)©o] 7]t
Fdol Fa5M A
&

T deAENAL

9 (expected return)oll A 2}F#| &= 4]
A= Aol vh(A722(b)).

A7HA =3 BI R 71E B3
) 7FHpremiums or other consideration paid for the contract)®] A Hol A,
AFAFHANAE Aol FHE g 52X FAS EFEHA = A9 FAs
AT FHoZ ALEATHAT2Z(C)(1)). 7T AaHH7]1ke] 5409
Abdol] 2% = Aol 7|WAEE H(actuarial table)ol] whel AlLkxE ) 8

Ag-ols Ak wel AFEE A7 F Yo (AT2ZE(c)(3)).

ki gy

O
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1 4e Aeistd, AHRBAG Sl we A FUsHE AT F ongs
Aol 4 Ry 2ot 39, HPR 52 B 5 Qe 2

A

’

FHE FREA 939 Gk okl e
A

A
(@) ANID), 1 Aol g A Aok =
contract) ¥} & (investment) &2 U, HAx}e] gtato] FAS5] E2gETH
(A72z(e)(2)(B)). Z18]3l S5 F5 T
g Alekel dF7td(cash value) T L A H7FA 2] &
S Ao R o] - Aokl wE
T (A 723 (e)(2),(3)).

b
4
5
(@]
o
3
@)
o
=
-
=
@)

=, ARRFAL o v AGArt ANFOoR FHF FRE /199 F
F2 zdsE RS S AFWl B 4P 250 4AN Ao 4

0171 oA "dh= H

deFols B@Ackel wE wEEolu(A72x
(e)(DBNHI76), B A kAo

4

(policy loan)olu} X & 7| ko] <% (assign) H+&
G HAF (pledge)oll whel AleFatrt A& o] (e X(e)4)(A), Yol BF
A7 APRIAG & FTEsL - ti7Hfull and adequate
consideration)& WA il Elo| F&gt A, FEAIHY A AE7FA (cash

surrender value)l7Do Al 1 AJH7MA 9] Ed7& AT Y FFAT2E

ol

175) 4 Akl we} 579 4+ dF522 AFHL oA = d5 99 2 AF5
= Zl(partial annu1t1zat10n) AAZ st} o] 4§ Ed52 A+ ﬂ]i AFEE 23
AF 2o FE R AFHE= FEEo ¢k (allocated pro rate)d tHAI722(a)(2)(B)).

176) @, vidF o2 W R —?‘%}?& BAee FAa5d 2FHA FerHAT22(e)(D)(B)).

177) v =rAH A7702Z2(H)(Q2)E 37 Y (cash value)ol2h= A& 3l d A & F 719 (cash
surrender value)¥} A& &) 2] 7} (net surrender value)®] 7WE-S A3t d+=d, AAAF
ke X4 E(surrender charge), B k@ E(policy loan), AFZEA 9 wldHF
(termination dividend) 5% 7Z¢telA o B3 A ko] dAF 7t (cash value)S Z3Etth. u}
Z+A cash value$¢} cash surrender valuet AHAA T3ttt &2 4 dth. Adax] 7t
AR HAF7FAA A A FFREE FAZ FAS T3}

108 - M= ¢



()= EF T

o] &9 AL JoAME FAFL, 5 AHAA EYST FHRIS A
T AJA FEE FAS XEEHA Fe BRIEHFE TAT T Aol thHA
722(e)(6)).

v A RPAYt 5o 54

thek A72Z(e)B)E A9 22 dFd v EdE A e, o7
of s@st= A 1982, 8. 14. doll A" AK(B)(B)) oI, AHEKE A S
W LAF((B)CONI), B AL oJF& ¢hds] WHele 7tz vk 3
B (full refund), AlFS 3] 3| A (complete surrender)st AL &3}
(redemption)st At Aleke] w77} =@ SH(maturity)ol wet $EH3I F5H

(GNE)) seolth
ol HHl et A 2 ATR2E(E©2)B) B (DA Aol A
°}°U4 Lozt o5 HF ] e A 2 = @A) A T3 A8 A
wE TEe) deoe, AT 7 T =
I

ZEHTHAT2Z(e)(5)(A)).

MEAYe TR &
O

=4
dEE Ml HFAlE et At

4
=
ot
o
2
)
_O|L
1
%0
o
=)
2
k1
f
o
¥
2,
=
::01:4'

I AR A101xe] ARWE T g waA FA e HES Y
AsliM =, 3l AR AA ko]l AelA A A3 axds FFsheof I
ooy g Aloke: Tl dE Aol 2571w o] FA e Azt

uhe} A RS S ALE o] o] A1 A (FIFE
ol HEAAES Aol sk S22 HAge] EdolA wiAsH7] 13t
o 1984\ A A/NEH(Tax Reform Act)ell & A% Aot} 179 T o]o]

178) thwt, A|7702AZ0 A A 23} modified endowment Al oFell sl @dlE AL A E THA 72
Z(e)(10)).
179) °171%, AA =T [if60], 1169,

- 104 - A L) ¢



1988ol= A AAFH] s AT ZHoE AFAH AHEY
(endowment)ell ¥+ A|7702AZ7F A4 = 91 t}.180)

A77022=2F ATI02AZ= E5F AMgR AT vls] R art =g 2o
el BlAA EEs Algsts Ao RA, 7EAQ =Ee A9 H=stRR o]
slol = A7702%0] ARt B2 Sk

. 24
A7702z] et HlmAEeA Hete AWET S O fASET A

715 (cash value accumulation test)2 FZFHstAY, @ 7Fol=g2l HI=F

(guideline premium requirement)e %ot HPoZA AT

(cash value corridor)®] < Uld 9= Aoz AL} & F o= 3hr}o

RA% FEAA 2T Aol of Wel Ago] ol APuel ot
CATI02 ). oSl A= ABRAAG 5 ATIRES] QA Fohs AL
) O 3 =

2
& A7 T o= AHAAE, A AT o] 2
B & F(future benefit) S #| 47
t}a}oq of o]—L AAAA G R HF(net single premium)E Z3sto] A= oF
T AolT(AT7702x(b)(1)). AZLAGHIEE FHolA HE 7tol=ekel
AAFRIE S} FASHA AAGRIEE S} 29 o8-S neste] szl
b=kl RERV|FES AV F A= AHAAE VY BYse] ¥
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Abstract

Taxation on Transfer of Wealth

using Insurance Contracts

Yoo, Hyeongwoong
College of Law
The Graduate School

Seoul National University

Recently, insurance contracts tend to serve increasingly as means of
gratuitous transfer of wealth rather than their original role of contingent
risk management. Although their inherent -characteristics, such as
possibility of greater proceeds compared to premiums paid and relative
ease of designating beneficiaries other than the insured, may contribute to
some extent to this tendency, it is mainly due to various tax preferences
given to them.

Under the Korean tax law system, insurance proceeds are generally
subject to taxation under both the Income Tax Act, hereafter abbreviated
as ITA [which roughly corresponds to Subtitle A of the Internal Revenue
Code (U.S.C. Title 26), but deals only with the income of individuals], and
the Inheritance Tax and Gift Tax Act, hereafter IGTA (which corresponds
to Subtitle B of the Internal Revenue Code).

First, the portion of the amount received under a savings insurance

contract (which is comparable to an endowment contract of the Internal
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Revenue Code) upon its maturity or surrender by the insured that exceeds
the premiums paid (which is commonly called marginal profits of insurance
or, more simply, insurance profits) is classified as interest-like income,
thus subject to income taxation (Art. 16(1) 9. of ITA). Second, in the case
where the beneficiary of an insurance contract (whether it is of the nature
of savings or not) is different from the one who actually paid the
premium, the amount received under such a contract according to the
realization of the covered losses is taxed as a gift from the premium payer
(first part of Art. 34(1) of IGTA); if given upon the death of the premium
payer, the amount is taxed as an inherited property from him or her, the
deceased (Art. 8(1), (2) of IGTA).

In addition, if the insured who signed an insurance contract pays the
premium with the property transferred to him from another person, the
Insurance profits received under such contract is also taxed as a gift from
the transferor (second part of Art. 34(1) of IGTA). Furthermore, Art. 42(4)
of IGTA as well contains a similar provision concerning the taxation of
insurance profits.

Those articles are, however, not sufficient to cover a variety of ways for
wealth transfer via insurance contracts.

Although there are undoubtedly many feasible ways to transfer property
using insurance contracts, but those often used in reality simply fall into
three categories; designating those other than the insured as beneficiaries,
assigning an insurance contract that is yet to mature at the date of
assignment, and paying the premium for others' benefit or transferring the
property with which the transferee will pay the premium for the contract
that he or she is made to purchase. The common denominator of these
three categories is that the premium payment is made by the contribution
of those other than the beneficiaries themselves, in whom the benefit of
the contract is to be vested in case the losses covered by the contract

actually take place.
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Basically, transfer of wealth using insurance contracts occurs when the
premium payer is not the same person with the beneficiary under the
contracts. In this regard, there are two conceivable methods of taxing this
transfer of wealth : regarding any amount received under the insurance
contract, such as life insurance proceeds or cash refund upon surrender, as
a gift from the premium payer, or considering only the premiums paid for
the beneficiary's benefit as a gift, with the insurance profits taxed as
beneficiary's income. For convenience, the former will be called as taxation
on proceeds, while the latter taxation on premium.

In either way, it is possible in theory to establish a comprehensive tax
structure on insurance contracts, and so which to choose lies within
legislative discretion. What matters is to decide on the criteria for this
choice. Of a range of criteria, the most significant one is when the interest
of beneficiary given under the insurance contract is to be determined. The
Korean Commercial Law stipulates that the policyholder of a personal
insurance contract, which covers death or personal injuries of the insured,
retains the unhindered right to designate or change the beneficiary before
the realization of the covered losses or the death of the policyholder
himself, leaving the status of the beneficiary fluid. It is thus justifiable to
conclude that the beneficiary's right is not unquestionably settled under the
insurance system established under the Korean Commercial Law until the
amount under the contract is actually paid. From this aspect, it is desirable
under Korean legal system to adopt faxation on proceeds.

On the other hand, the range of proceeds regarded as taxable gift under
the principle of taxation on proceeds is not necessarily consistent with that
included in taxable income. As mentioned above, Art. 16(1) 9. of ITA
limits the range of income taxation on insurance proceeds to the amount
received upon the maturity or surrender of the contract, whereas IGTA
stipulates broader gift or inheritance tax impositions on insurance proceeds,

including the proceeds given upon the death of the insured. Such
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inconsistency is, however, not desirable unless it has reasonable grounds
for different treatment, and insurance proceeds as taxable gift should
accord as much with that as taxable income. Otherwise, inconsistencies in
the tax system would keep the door open for tax evasion using Insurance

contracts.

From this perspective, the answers to the current issues regarding the
taxation on the transfer of wealth using insurance contracts under the
Korean tax law system are as follows.

First, IGTA enumerates only a list of proceeds paid under life, property
and liability insurances as taxable gift (or inherited property). A question
thus arises as to whether proceeds from accident or health insurances,
which cover medical expenses or other losses from personal injuries or
illnesses, are exempt from taxation under IGTA. In practice, most accident
or health insurance contracts include in their coverage death of the insured
caused by the covered personal injuries or illnesses, according to the
so—called death benefit clause. Except for those paid on such a clause,
which can be regarded as life insurance proceeds by definition, proceeds
coming from accident or health insurances paid according to personal
injuries or illnesses of the insured are not to constitute taxable gifts (or
inherited property), provided ITA does not tax them.

Second, imposing gift tax on insurance profits on condition that
premiums are paid by the property transferred from a third party could
cause problems in that such form of taxation is in contradiction to the
legal structure chosen by the taxpayer. Under the principle of taxation on
proceeds, however, it may be necessary to permit this, in a certain degree,
in order to prevent gift tax avoidance committed in the form of a contract
where the beneficiary is identical with the insured.

Even if one accepts the need to levy gift tax on insurance profits,

however, there remain two more questions to be answered. One is about
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Art. 2(2) of IGTA, which stipulates in principle that the certain property
gains which constitute taxable income shall not be subject to gift tax, even
where they actually get exempt from income tax due to other tax
preferences, resulting in virtually no tax on them. Since insurance profits
in general has the possibility of being subject to income taxation according
to Art. 16(1) 9. of ITA, the question arises as to whether insurance profits
does not constitute taxable gifts at all. But taking into consideration the
notion of comprehensive gift defined in Art. 2(3) of IGTA viewed in
comparison with that of taxable income of ITA, under which only the
types of income enumerated therein are to be taxed, and other provisions
besides Art. 42(4) of IGTA imposing gift tax on the subsequent
appreciation in the value of transferred property, it can be concluded that
the current IGTA, notwithstanding Art. 2(2), gives gift tax precedence over
income tax in terms of the taxation on the gains generated by a third
party's contributions.

The other is the question of whether it is possible to invoke the notion
of comprehensive gifi of Art. 2(3) on the insurance profits which do not
fit into the terms of either Art. 34(1) or Art. 42(4) and thus are unable to
be taxed under either article. Although there has been some controversy
over the taxation based on comprehensive gifi in general, such taxation
may be necessary under the principle of taxation on proceeds as long as
the insurance profits concerned are deemed equivalent to the result of
gratuitous transfer of wealth, and it has actually been practiced by the
Korean National Tax Service (hereinafter NTS) even before the
introduction of this notion. It can be thus said that taxation on insurance
profits based on comprehensive gifi is allowed under certain restrictions
such that it is only applicable to the profits from the contract under the
name of a minor; for it is reasonable to assume that the entire
decision-making on concluding insurance contract and paying the premium

has been arranged by their parents, since minors are not entitled to any
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valid conclusion of a contract on their own under the Korean Civil Law.
Third, transfer of an insurance contract, usually realized by changing the
policyholder, may constitute a gift in its original meaning of the Civil Law.
Therefore, it is possible to tax the transferred insurance contract itself as
a gift, while only the portion of the proceeds which the transferee will
receive afterward that exceeds the value of the contract at the time of its
transfer (which is similar to insurance profits, except that the value of the
contract is not necessarily equal to the sum of premiums paid) is to be
taxed as his or her income. The Korean Court, however, holds a different
view; proceeds that the beneficiary (the transferee) is to receive afterward
as a whole, not transfer of contract itself, constitutes a taxable gift. From
taxation-on—-proceeds point of view, such conclusion is understandable.
Finally, even under taxation on proceeds, insurance contracts held by the
deceased may be inherited to their heirs, where their death does not
trigger the payment of life insurance proceeds. In this case, the contracts
per se have to be evaluated as inherited properties. On this matter, the
NTS proposed that their value is the sum of the premiums paid until the
commencement of the inheritance plus the interests thereof, in case the
heirs choose the succession of the contracts. Considering the composition
of premiums, however, a better estimation would be the value of the
liability reserve that insurers are obligated to appropriate according to Art.

120 of the Korean Insurance Business Act.

keywords : insurance, income tax, gift tax, inheritance tax (estate tax),
marginal profits of insurance (insurance profits), gratuitous
transfer of wealth
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