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I. Section 10(b) ¥ Rule 10b-5
1. Section 10(b) % Rule 10b-59] A4
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13) Section 10(b)= off et 2ol FA o] UATH

It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce or of the mails, or
of any facility of any national securities exchange.. (b) To use or
employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so
registered, any manipulative or deceptive device or contrivance in
contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for the

protection of investors.
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14) Thomas Lee Hazen, Securities Regulation in a nutshell, Tenth
Edition, West Nutshell Series, 1539, (2009)

15) GAl SHAHNAYL3 212 Sumner Pike7l “o}®ME AL7]ol& wEdlS)
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16) It shall be unlawful for any person, directly or indirectly, by the
use of any means or instrumentality of interstate commerce, or of the
mails or of any facility of any national securities exchange,

(a) to employ any device, scheme, or artifice to defraud,

(b) to make any untrue statement of a material fact or to omit to state
a material fact necessary in order to make the statements made, in the
light of the circumstances under which they were made, not misleading,
or,

(c) to engage in any act, practice, or course of business which operates
or would operate a fraud or deceit upon any person, in connection with

the purchase or sale of any security.
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(2013)
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26) FRCP Rule 23. Class Actions

(a) PREREQUISITES. One or more members of a class may sue or be

sued as representative parties on behalf of all members only if:

(1)

is

members

so numerous that joinder of all

class is

the

impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of

the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the

interests of the class.
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34) John J. Cound, Jack H. Friedenthal, Arthur R. Miller & John E.

30) Jach H. Friedenthal, Mary Kay Kane & Arthur R. Miller, dAA,
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7644
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36) FRCP Rule 23.Class Actions

(b) Types of Class Actions. A class action may be maintained if Rule
23(a) is satisfied and if:

(3) the court finds that the questions of law or fact common to class
members predominate over any questions affecting only individual
members, and that a class action is superior to other available methods
for fairly and efficiently adjudicating the controversy. The matters
pertinent to these findings include:

(A) the class members interests in individually controlling the

prosecution or defense of separate actions;
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(B) the extent and nature of any litigation concerning the controversy

(C) the desirability or undesirability of concentrating the litigation of
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41) Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975)
42) Barbara Black, “The Strange Case of Fraud on the Market: A Label

in Search of a Theory”, Pace Law Faculty Publications. Paper 13,

- 15 — __,3"_‘5 _'\-.:.':I_ 'I_'li



oy HgHy FAAGAANE O SHe Tl AR et
At @ 9 {9 FAE F8F Aoldkte SAE AAst=
Aoz AF 9ol FHHAYE 489 FAHAS ¢E F dvxn
sttt =, A9 £IHLES durt ¢ 21S == o AR
AE ade ved s dEg Aoy,
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reasonably relied on the [securities’] availability on the market as
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Aoz Qste] Y7l E3lE YA (as a result of the scheme

928,9299, (1983)
43) Joseph De Simone, “Should Fraud on the Market Theory Extend to

the Context of Newly Issued Securities?”, 61 Fordham Law Review

S151, S164,S165H, (1993)
44) Shores v. Sklar, 647 F.2d 462 (5th Cir. 1981)
45) Barbara Black, 4 42 AA=&, 9294
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46) Peter J. Dennin, “Which Came First, the Fraud or the Market; Is
the Fraud-Created-the-Market Theory Valid under Rule 10b-5", 69

Fordham Law Review 2611, 2623,2624™, (2001)
47) James D. Cox, Robert W. Hillman, Donald C. Langevoort, 74,

708
48) Robert H. Klonoff & Edward K.M. Bilich, “Class Actions And Other

Multi-Party Litigation-Cases And Materials”, West Group, American

Casebook Series, 910, (2000)

49) Peter J. Dennin, A A=%, 2613,2614H

50) Panzirer v. Wolf, 663 F.2d 365 (2nd Cir. 1981).
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52) Jan Ginter Deutsch, “Panzirer V. Wolf : A Study In Doctrinal
Exegesis”, Yale Law School Faculty Scholarship Series Paper 4071, 1649,
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justification) H =W ot & A= AdtiH{James D. Cox, “Fraud on
the Market After Amgen”, 9 Duke Journal of Constitutional Law &

Public Policy, 6™, (2013)}.
53) Julie A. Heisel, “Panzirer v. Wolf : An Extension of the

Fraud-on-the-Market Theory of Liability under Sec Rule 10b-5", 32
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A 2Ag FAWY) 9% aden @ HAFALGL FHHE
A9 Ygol FAFE AL, @ 1 ugel FaF Ao,
® F40] aEHA AFAN ANHL YYD, @ Y FHL
AABAE ol Foizl AGozRE Mol WHZ A Aol
}

2 H(Donald C. Langevoort, 4 62 AA =5 8904).
o Fukoll o277k w=me] A £ 2

10b-5 FTaES d7tstr] flste] Agade 4 HeE dAst
g BelA B AW de @A staa HdEe] SHE 494s g
Q5tR S Holgt g AHo]tH{Donald C. Langevoort, “Basic at Twenty:
Rethinking Fraud on the Market”, Wisconsin Law Review, 1529,
(2009)}.

64) “Based on this theory, a plaintiff must make the following showings
to demonstrate that the presumption of reliance applies in a given case:
D that the alleged misrepresentations were publicly shown, @ that they
were material, @ that the stock traded in an efficient market, @ that
the plaintiff traded the stock between the time the misrepresentations
were made and when the truth was revealed{Halliburton Co. v. Erica P.
John Fund, Inc, 573 U. S. 6, (2014)}.”, 28]y HolA ®iE uiel 7o
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Pol Al gloy 1 @Al ooRE oa A4S Al
2glo] ol A= 5 ey,
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Amgen #AolA AWoPHAL T (materiality) £33 JFAFS 7}
G A s ook sk Aol obdThal AWEATHAmgen Inc. v

Connecticut Retirement Plans and Trust Funds, 568 U. S. (2013)}.
65) °ol& “Al%del g XA (truth on the market)’oletil F27]% ghrh

{Easterbrook, Frank & Daniel Fischel, The Economic Structure of
Corporate Law, Harvard University Press, 344,3459H, 1991(2008
Reprint)}. °o]o] tis}e] Basic &2 2] A|FAZo]29] =g&= &84 A7}
Ao WhEA] o] EZTaL B 5 gloy Aol i WAds S3F v
T84 AF7FAe]l A ooy =gl H o A gd F JduE ]
2 H{Daniel C. Langevoort, “Taming the Animal Spirits of the Stock
Markets: A Behavioral Approach to Securities Regulation”, Northwestern

University Law Review, 54,559, (2002)}
66) Jeffrey J. Haas, A AA, 21524
67) A A, “v= UASAYES THAATN FAA G B EHET,

Wa=1 Vol.19, 579, (2003)
68) Kenneth S. Broun, George E. Dix, Edward ]J. Imwinkelried, D. H.

Kaye, Robert P. Mosteller, E. F. Roberts, John W. Strong & Eleanor
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Holh o] o] &g ffAsIA &+ 3 FHo=E Qs <]
HeE Adwe 0 48 #3587 938 A& AT 57t
AT 2P o] 2 Qlste] HA5AAL AZE] A Al o o 1 Ao
AE Ao Al Fe=rh Al A skaL LT

o714 FAold dATE 7] AMdo] YJFEH SATE FAA Q] 270]
TEHA @ 3 g AP EAE AAHSIESE Sk AR A gar
Aofst = ok whef FAHE ARA O EA Hbsh= AR s
T SAV AlEE T I FHL wSEo o ol Ajde] dEs
FA XA o0, AN AR FHLS SAAEZALS dSste
Aot &, A5 A Burden of persuasion)dl= FIFS FX
*=1t.

931 Basic #EC] 9ste] SAAZAA] HEE AlFE 879
FAAE Mg 7] g vbFE stojof sk Yy vt FAS
M7 93 S AAEH7] = AR w9 o] g2,

HgH A7 ddste dd SHAGNA A9 WES
AMFete] F2& wujsk z27F o= Qlete] EFlE YA stH =

Swift, McCormick on Evidence, Hornbook Series, Thomson/West, Sixth

Edition, 5629, (2006)
69) Rule 301. Presumptions in Civil Cases Generally

In a civil case, unless a federal statute or these rules provide otherwise,
the party against whom a presumption is directed has the burden of
producing evidence to rebut the presumption. But this rule does not
shift the burden of persuasion, which remains on the party who had it

originally.
70) Michael H. Graham, “Federal Rules of Evidence in a nutshell”, West

Nutshell Series, Eighth Edition (Kindle Edition), 10969, (2011)
71) F3Y, “MEsARLY F47, %, Vol.27 No4, 854, (1978)
72) & AFdA = HAARE Tt AFALT]olEell o FAHES fxd

AR ZE 20133 @A 5o E33stthar dth(Joseph A. Grundfest, A=,
479).
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Basic @Z2e] AlFAL7Io] 2ol = &4 Al 45l
Tag B = E5al Basic #22 Z&A A AlAb
NZe FAA 0T A EA] gt o] wio] ue aFA HISo

73) AFA7I ol Eo] AlFaie] #I JTHAES 3 A HEE=
Fd3 Wales olurct In Affiliated Ute Citizens v. United States, 406
U.S. 128 (1972) ARzollA] o de A=42 3FAI7F ofd o]
AR ARl A FAE SHA Feo® ddste] AstAES Y53
AHTE olF= I F4& AA3AHDonald C. Langevoort,

A4 62 AA=E, 8919).
74) James D. Cox., AA=% 64
75) John C. Coffee, Hillary A. Sale, Securities Regulation: Cases and

Materials, Eleventh Edition, Foundation Press, 10219, (2009)
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O F g wolEo 32 Cammer v. Bloom ZHA7)(0] 3}
‘Cammer ¥+Z2’c]g} ghrh)o] Wejoltt. 9 ARAolA Hias9 &F
ggole Pdusoe] FAE AFHoz AFYPYSS 1Y & gl&e
AAstga, AT FAL GA AFHA FAAHLIE ofd
NASDAQAIA A= A7 wde] HES 9 F2o] &&74<
A AE AASS AL 7]F=8 Aok A

Cammer #ZoA HY> O HdE X

P
N
1>
A
=
o
o,
ne
o,
rot
4

o]4 Z(an average weekly trading volume during the class
period in excess of a certain number of shares)”™), @ th=2] =A
B 1 3ALY] FA1S BEAS BRuAES WS At would be
persuasive [if] a significant number of securities analysts
followed and reported on an company’s stock), @ a3 29l
st wpAE o] AYE o8 9

S ZAl(the stock had numerous
market makers)?), @ 1 3APZ} FEYYS T w S-3 HILA] 2

76) Cammer v. Bloom, 711 F. Supp. (D.N.J.1989)

77) Ferrillo, Paul. A. and Dunbar, Frederick C. and Tabak, David, “The

‘Less Than' Efficient Capital Markets Hypothesis : Requiring More

Proof from Plaintiffs in Fraud-on-the-Market Cases”, 78 St. Johns Law

Review, Vol. 78, 89, (2004)

78) THo] v s AdEAsE FATEEol 1 ALY Ao ¢S
= ARE AT JheAdel A3, o AR w=a JEstA Frtel

ted = 4= 9 tH{Brad M. Barber, Paul A. Griffin, and Baruch Lev, “The

Fraud-on-the-Market Theory and the Indicators of Common Stocks’

Efficiency”, Journal of Corporation Law, Vol. 19 Issue 2, 2919, (1994)}.
79) miAH ol AG EF T A st AFKHORE “Xr)o AR W=
D e E o 1 FHY AFAAS fFASE 4% A EsS e
AdS Fdete el s gttt sty mpAdel AV B4 FAES

vhostue] FHel g miAlol AT e A

A
BoH (A4 -F5E, AAA, 429).
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2AS Zl(the company was entitled to file an S-3

il
A
3

Registration Statement in connection with public offering)30), &
A7 A e AR Aoy A FAeL F74AQ F7HE
HE Abelel JAA#AAZ S Hole HATH TAV A& Al
would be helpful to .. [have] empirical facts showing a cause
and effect relationship between unexpected corporate events or
financial releases and immediate response in the stock price)©]

© 7HA .xde Fdete] Ao aeAdS Ade s,
< 3Akel TS FUHe Ws Abole] IR #AE VM T aF
QA8 HIEEAYs. 1 & Krogman v. Sterritt YHZA83)(o]s}
‘Krogman ¥2’e|e} grholA R AFe a&4s AAitste
sAaor DO A7ZFEEHA(Market capitalization)8d), @ vju]7}2A x}o]

(Bid-ask spreads)®), @ tl&o] A3t 249 H]-&(Percentage of

80) 9 AN WAL FRWAS @ W S-3 muA FHL AT
F 97 A BB AL 367 o) FAANE] AF RN S
AEstgdolok sk, 19 50008 el ool oAU U FAL AL
obd A7k ZHA T QAL 19 2 oldel AW e FAS AL
obd A7k A QA whd 3008 F ol el T4 Adgel glojok gia

A A8t tHFerrillo, Paul. A. and Dunbar, Frederick C. and Tabak,

David, A A=, 90,91H
81) Bradford Cornell and James C. Rutten, “Market Efficiency, Crashes,

and Securities Litigation”, Tulane Law Review, 451-453™, (2006)

82) James D. Cox., AA =&, 149

83) Krogman v. Sterritt, 202 F. R. D. 467 (N. D. Tex. 2001)

84) Krogman v. Sterritt, 202 F. R. D. 467 (N. D. Tex. 2001), § ¥HdL

Fae] pulAEe AbEde]l 2 Hajd FAYL f9lo] § A7 Wl
ol A BEAE AAtele a4t 2 4 vl Bkt (“calculated as
the number of shares multiplied by the prevailing share price, may be
an indicator of market efficiency because there is a greater incentive for

stock purchasers to invest in more highly capitalized corporations”).
85) Krogman v. Sterritt, 202 F. R. D. 467, 478 (N. D. Tex. 2001), ¥ <
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shares held by the public)®0)S F7l2 13t th
o] & 859 w#AALE FAd dig FrFe] WS A9 gl
Uw ] exdEo] AfAoR I AlFo] BEARIA oy 1 FI1t
Fe&HoE AAE ZAAA oFE HoFA FEIvis Aotk HYS
Aestds B AA=

Algsls a0 HIFEUss)

A% Cammer 47 Krogman #HZLS whek FAo] @e 59
FaHe ARE A EARE b AT Hon AdHod,
Aol FAEY gla weEe] ud, A8 21 FFH3] A%
Aol mgAel FAHE T B Ao, 9] 2AEROR A
EE8E A 45 7 Ao 1Y) oy

A FARELS Cammer HZ29 Q7AES E3 AAPIHES 24
Aol A A=y © I AFS ZeHolgtun e

EAA4Ee] FAL Age A3 @4 FAe xfAst TS s
e AQ wul}AR s 1 Aok 242 HEEAN Agolg B
PN

F Atz &9 th(“large bid-ask spread is indicative of an inefficient

market, it suggests that the stock is too expensive to trade”).

86) Krogman v. Sterritt, 202 F. R. D. 467, 478 (N. D. Tex. 2001), HY &
WEA7E AR FA o v Eo] =575 2 T4 Aol Z&Aeld
17 oJ@vta 3Gt (“because insiders may have private information
that is not yet reflected in stock prices, the prices of stocks that have
greater holding by insiders are less likely to accurately reflect all

available information about the security”).
87) Ferrillo, Paul. A. and Dunbar, Frederick C. and Tabak, David, % 7|

=, 1079
88) Bradford Cornell and James C. Rutten, A Al=%&, 454H
89) Bradford Cornell and James C. Rutten, A A +=%&, 455
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st Aol dtta FAFSCh g Ao 25t Rule 10b-5
Adad Ao vig 32 5 5= T8l Algo] oFsk e 9
Al Eed0o] AAHA FFE Eeal Cammer W29
a7 wel AALsE A3t Al G840 A" T FA| S T

ATE7} Rule 10b-5 HeAaE AMAS TE HAELS 9 87158
AElstHA dagds BolA Xtk ol A A A A
EAE FAE A g2 WYL o5 FASHA @tal, T oojd
HAe 7 AgHEFS SAE v g2 HYS o] 8425 £2E3
3tith. Cammer HZ2% o 27A4& AANFHAE o]E ojuw3h
7)ol whel AAlstei ol A5 A AEHA] k2 Al ©Ed] 4 21S

S EERE LTSt
Eoojd Mge 1 Fe]l AdkolM AdEEA ofPu} $-3

naA FAE ST S QE Ak AAA Rk gol 44
fo1g 4 Qe 87 JEoR AU ww, g2 dge o
FAMoR AARAE AL E e wge Fdadr)

X

90) B&A AEAH TPl fstd & AR FrhE 1 3

Help FIlE A S HRE wddtts Aoz EF¥EtHLynn A. Stout,
The Mechanism of Market Inefficiency : An introduction to the New

=

ZhAloll ek = AR wfg- W] whgaty] wiio] FAAEC] FH
oEste] FA& wues WHow Wyl £9& U Aol ErMEsit
TEEA AEAG HAS 37HA] Bidde] Q= oFet & e (Weak form)i
S A7t BAY 74E wEe] #I RE ARE wgdtie Zola,
@ =738 (Semi-strong) FH= FTH VP RE " HAHE st
= Aolm, @ A3 el (Strong formE FAe 77 ZE FHE
4

Finanace”, 28 Journal of Corporation Law, 640%, (2003)}
91) Grigori Erenburg, Janet Kiholm Smith and Rlchard L. Smith, “The

Paradox of “Fraud on the Market Theory”: Who Relies on the

Efficiency of Market Prices?”, Journal of Empirical Legal Studies, 2779

(2008)
92) Donald C. Langevoort, 54 63 A A =&, 1674
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GAA = ZEE&AQ Al tiE AALE ¢stste] A &g F E<t
A A o] & T AAE] AlAbetofof drhar ek Ties),

AA o] AR HAELS AFe g848 FAHoRE AHEsA
el L T2 o] Al Aol ofHjIAE Vo m A EEA
Brretath & E0], ol" P Y2 NASDAQAA AdE= &
fste] WoE F7F Ag o} ZAEA B uAd 3 Ay
glol 1 FHol E&AA A FoA AesHe AR Adatdron,
gy e HEe S0l Z&HQ A FelA AHEE=A

Adrg 7lEe=s & Zo] ofyel 1

AT ¥
X3 A o] th)

Aol 2Ede AF dSshy]l A% .d& AH™s] oHa,
ol AAsH7] HF v FHARAEC B em AAHL
A7 ol Al meA o3 4 ool i =72 A
He g A ALE atel gt welrh Aol A= Basic
ddol a7 BE&H A oulet 1 7|wte] H= =l thE
Hl A= A S v

93) Donald C. Langevoort, 54 62 A A+=%&, 8994
94) 37k el Add AVU &4 ade dsshe d ddE

Atk 2y v HYge dubxow NYSEo|A AgesE =4S 587
ol A oA AMEE AoR ®Hi 9onz HAT NYSEA A#ss=
AL Al AFAL7Iol 2l olste] AE gxio] FAE Aotk (Bradford

Cornell and James C. Rutten, A &=5, 447H).
95) Jeffrey L. Oldham, A A=+, 10174
96) Ferrillo, Paul. A. and Dunbar, Frederick C. and Tabak, David, 7l

=i, 1029
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Al a8 onlo #3lo] 2013 =G A Y-S S
grp W= 29 1970d =il Al AT AlvE ARE
R ogbgd o & Aot ST, 1 E b= AJFo]
FAAER stolw " ol S #AFEA ¥ 3 B
oo Fd& e AL F&sA ¥ uf oY NHS 2E
ARl Al Aolgtar A oletr| e s

T4 AEAG THEolA medl oue AR tEA Fojd
<-4 AB &84 (Informational efficiency)< &2 A& ol A
F7H= 1 3] A #gk AR R w g W] gkg-3§) 7]
el FAAEo] FAES FHo oEste] wiwjas WHOR
@47 FoE Ue Aol Erbse AL ongth v, SHA ol A
A AR R W ggd By ofyet A whgaly|
o] A7FE o= FlAlell tiete] o EE oy @] g et
o FXetal By JHE Aded, olyd on Y &S A
7}x] &84 (Fundamental value efficiency)o]2} 3Ht}99), LH 2 o 72
BEA A Fhe 2 Aol 1 ALY Y s E
TAAIAY FAAR IS = A B BRE W] Hol=
WEstAl s Aot Al Aol W& oudA BH FT &

97) Eugene Fama, “Efficient Capital Market: A Review of Theory and

Empirical Work”, 25 Journal of Finance, 333, (1970)
98) Burton G. Malkiel, “The Efficient Market Hypothesis and Its

Critics”, 17 Journal of Economic Perspectives, 60™, (2003)
99) Lynn A. Stout, “Are Stock Markets Costly Casinos? Disagreement,

Market Failures, and Securities Regulation”, Cornell Law Faculty

Publications, 646,647, (1995)
100)  Jonathan R. Macey and Geoffrey P. Miller, “The

Fraud-on-the-Market Theory Revisited”, Faculty Scholarship Series.
Paper 1640, 10139, (1991)
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afeE BTEn 9 #de E8A AR AH F 279
Fu s Wwolsel oz Frixm glrho,

Basic %7 o] 43 stxbe slAbel Wgk H9FAL 1 8lAtel
Foel wred e A&HQ Ao ANHoR AFHELE TLH
NS AAZ & ARAI ] 2S Rule 10b-5 Aeas Abde] wat
Mg BN Felga s E Tl of W &gl Aol

101) James D. Cox, Robert W. Hillman, Donald C. Langevoort, & A A,

7051
102) Basic @729 93152 Basicol FAIA <l 9 Algel wato] ’5%%’4

TAE Fom Qlste]l Frhel A JHARG AV Q1A o R vk %
i FAsteled, 9 fdel ¢ A wekEdd AE mAMow 7&@&
Feje] B&A ARG M-S ARG Aol Ak ZE e 284

3
AEA ol gt Basic®] F7be EE ARE WHdsty] wjitol| Basicol @

SAIZE sfEbE ARE GA] ubg sl

AL Z ddd A AdEsE F42 EE elE ARE et

2R 8% sfeAs wtgdva A s, ofd FEHe a8

AEAGE @Al AZE AL AlZfel ofste] WaEd AEWE ¢ E]

Hbg gtk Aol =dsta @A wE ARE v BA 7]
woll Basic @A o] AAIR 9 A oFg dejo] &4 Aol

st 4= ftH{Jonathan R. Macey and Geoffrey P. Miller, “Good Finance,
Bad Economics : An Analysis of the Fraud on the Market Theory”, 42
Stanford Law Review 1059, 1077,10781. (1990)}. m]=¢] 54 HY =
AR 1w ojgo] Hrlslar YrHIn re Polymedica Corp. Sec. Litig., 432 F.

3d 1, 10 n.16 (1st Cir. 2005)}.
103) Daniel R. Fishchel, “Efficient Capital Markets the Crash and the

Fraud on the Market Theory”, 74 Cornell Law Review 907, 912,
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(1989)
104) Daniel R. Fishchel, A A=, 915H
105) Ronald J. Gilson and Reinier Kraakman, “The Mechanism of

Market Efficiency Twenty Years Later : The Hindsight Bias”, 28 The

Journal of Corporation Law 215, 30,31, (2003)
106) Jill E. Fisch, “The Trouble with Basic: Price Distortion after

Halliburton”, Faculty Scholarship. Paper 420, 912, (2013)
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107) Lynn A. Stout, 4 99 # A=, 648,649H

108) Jill E. Fisch, 4] 106 A A=&, 913¥

109) Ferrillo, Paul. A. and Dunbar, Frederick C. and Tabak, David, & A
=, 107-1169

110) Jill E. Fisch, 4] 106 A Al+=%, 9131
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Basic #49 43S 47 #8lA= A= Basic #49 3=
oF 3t} Basic A2 “Al7bdl= difwe e A
kel o] Ql7] wjFoll, Rule 10b-5 A%olA FxA7F aE F 23
e E AFsddeE AE FAHAL F Ak (Because most

publicly available information is reflected in market price, an

s

investor's reliance on any public material misrepresentation,
therefore, may be presumed for purposes of a Rule 10b-5
actions.)” 23l AAJSFATHIB), 9] AAJo|A Basic #4o] XE F/ld
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rig

tended to confirm Congress’ premise that the market price of
shares traded on well-developed markets reflects all publicly

available information, and, hence any material information)” 2}

AAlstal 7% sk, 9] el o Foll A o] Aol A Al

& 2
2710 F4& WolEely] fEAE Sl AR ARsbEo] FAle
gg grre ¥48 Fad Ans Andow nHsd Frid

111) Donald C. Langevoort, 4] 63 A A =%, 153
112) Donald C. Langevoort, 4] 63 A A &=5 158H
113) Basic Inc. v. Levinson, 485 U.S. (1988)
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that market professionals generally consider most publicly
announced material statements about companies, thereby affecting
stock market prices.)" 2}l AAlste] Al A A&Vl M€

F melah Aol ohvel dwbden wewthe
ApARES o FHohal slal QQor R oS Holx: Basic A0
TH AL o i, F g AFAT] ¥
29 wd gA 43 A7 4FS AN

oy el olekm A sA otk I

e

one] EEAE AT AoR AAKHID

ofel & 7§ Basic @A Aol El 9dte] Al
8300 FAH=A RS Adsy] flsiA el Aol & A
Ao ok S¥etA Z&AA Ade EA4= Avke AAdGE
AF sk A FAATE AP ool EdE ddEE
AT TEzAN7E st BEEA2 obyrh A #elx=
HEEAR AR AZES dshy] et =, Rule
10b-5 s ARl Fast A2 AlgeA] Add S48 749
T7E ARE A=A ool A T FA o] A Aol vt oR
SEARA %7} oy,

114) Donald C. Langevoort, “Judgment Day for Fraud-on-the-Market:
Reflections on Amgen and the Second Coming of Halliburton”,
Georgetown Law Faculty Publications and Other Works. Paper 1364., 159,

(2014)

115) Basic Inc. v. Levinson, 485 U.S. (1988)

116) Donald C. Langevoort, 4] 63 A A =5 161H
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164) Basic Inc. v. Levinson, 485 U.S. (1988)(There is, however, more

than one way to demonstrate the causal connection).
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165) Donald C. Langevoort, 4] 63 A A &=, 153H
166) James C. Spindler, “Why Shareholders Want Their CEOs To Lie

More After Dura Pharmaceuticals”, 95 Georgetown Law Journal, 6613,
(2007)
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167) Oscar Private Equity Investments v. Allegiance Telecom, Inc., 487
F.3d 261 (5th Cir. 2007)(Essentially, we require plaintiffs to establish
loss causation in order to trigger the fraud-on-the-market presumption),
Nathenson v. Zonagen Inc., 267 F.3d 400 (5th Cir. 2001)(We also agree
with Burlington and the district court that although there is generally a
presumption that potentially significant publicly disseminated information
is reflected in the price of stock traded on an efficient market, the
presumption is rebuttable, and where the facts properly considered by
the district court reflected that the information in question did not affect
the price of the stock then the district court may properly deny

fraud-on-the-market based recovery).
168) Oscar Private Equity Investments v. Allegiance Telecom, Inc., 487

F.3d 261 (5th Cir. 2007)(This court honors both theory and precedent in
requiring plaintiff to demonstrate loss causation before triggering the
presumption of reliance. The trial court erred in ruling that the class
certification stage is not the proper time for defendants to rebut lead

plaintiffs’ fraud-on-the-market presumption)
169) In re Salomon Analyst Metromedia Litigation, 544 F. 3d 474, 483

(2nd Cir. 2008), In re DVI Inc. Sec. Litig,, 639 F. 3d (3rd Cir.
2011)(Accordingly, we decline to require plaintiff to demonstrate loss
causation at class certification). Schleicher v. Wendt, 618 F. 3d 679, 687
(7th Cir. 2010)(Just as plaintiff need not establish loss causation before

a class can be certified, so they need not establish that the false
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Securities Litigation, 639 F. 3d 623, 631-632,

170) Schleicher v. Wendt, 618 F. 3d 679, 687 (7th Cir. 2010)(Just as

plaintiff need not establish loss causation before a class can be certified,
so they need not establish that the false statement or misleading

172) In re Salomon Analyst Metromedia Litigation, 544 F. 3d 474,

statement or misleading omissions are material)
484-485, 486, n.9 (2nd Cir. 2008)

omissions are material)
171) In re DVI, Inc.

637-638 (3rd Cir. 2011)
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2E87F dAll A Al Eelolr & AAIol 2] e ziolxt
Rule 10b-5 Fetad Azl EotoA Algslojel & o711 BT
slgetel. 1ol = B8l Basic #A-S 9 2718 pdo] Jdad
&7 @Ak Bob @A T o dAlo A AAlslelok =% &3]

I
Ao A2 Basic #Eo] 2 5 ¢F 200 deo] Ay #f9t

Te S AT Aole] YL sty Astel Adsgzml,

173) In re Burlington Coat Factory Sec. Litig., 114 F. 3d 1410, at 1425
(3d Cir. 1997)(“Because the market for BCF Stock was “efficient and
because the July 29 disclosure had no effect on BCF’s price, it follows
that the information disclosed on September 20 was immaterial as a
matter of law.”), Oran v. Stafford, 226 F. 3d 275, 283 (3d Cir.
2000)(“Under Burlington’s market test, this price stability is dispositive
of the question of materiality.“), In re Merck & Co. Sec. Litig., 432
F.3d 261, at 269 (3d. Cir. 2005)(“The Oran-Burlington standard holds
that "the materiality of disclosed information may be measured post hoc
by looking to the movement, in the period immediately following

disclosure, of the price of the firm’s stock.“),
174) No. 84 Employee-Teamster Joint Council Pension Trust Fund v.

Am. West Holding Co., 320 F.3d 920,934 (9th Cir. 2003)(“Because of
these distortions, adoption of a bright-line rule assuming that the stock
price will instantly react would fail to address the realities of the
market. Thus, we decline to adopt a bright-line rule, and, instead,

engage in the "fact-specific inquiry“ st forth in Basic.”
175) Donald C. Langevoort, 4] 63 AA =%, 190H
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Erica P. John Fund, Inc.(¢]3} ‘EPJ Fund'#} @tt})+&= Halliburton
Co.(¢]3} ‘Halliburton’g} gtth)e} 7 94 & 11°] Section 10(b)
2 Rule 10b-5& $Iwtstddthiar F3at™ #1718 Rule 10b-5 ¢
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EPJ Fundell ¢]3}¥ Halliburton2 19999 69 34%5-H 20014 12¢
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39 FAEIA AL, @ 5% A4 Ao R o vES sl
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Fund+ Halliburtono] 3 393 Al2} &3l Ale]o] &3 udAlE
PTokA Eeta Atk Folth ol & olf & A4 WS Jda
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AIsitta & 2AE FE T glthe ol = ol e e

II. Amgen ®ZA17D)
1. Amgen AbA¢] 73}

of Akde FIUEA dAv 7w 2 AE H=(Connecticut
Retirement Plans and Trust Funds, ©]3} ‘ZUElz #A="g} 3v})7}
AE &% 3AS] Amgen Inc.9k 1 g(e]st §ste] ‘Amgen’e] e}
FhHES AUz A7 SdAA] AFoAth
FUEZA A=+ Amgen©] Section 10(b) % Rule 10b-5= 9wt
st 1 3|AFe] ool gk <kdAdF &5 Tol et 39T A
A

o
ROAAE S pEE dhalal ol® Qlste] AUEZIY e FFE°l 1

176) Erica P. John Fund, Inc. v. Halliburton co., 563 U. S. (2011)
177) Amgen Inc. v. Connecticut Retirement Plans and Trust Funds, 568

U. S. (2013)
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AEE AR 9 AMH e AR EE 0}‘43} wo a5 o] 3
MRS o] 9 Abde #slo] Tk oS Zﬂ Al EHT), 1 %
AA @ Basic #2& fA|stejof shrh= AH8018DIS2) (2 Basic

178) W7l & thael o] FAI7F Akl el AQEAo] Tld AALE

oA (Merits stage)oll A w443 7} w7 (Certification stage)® S+
7= Aol dasdA 459 AHEFE 7HAs 7 des A A=
] -§-o]t}.

179) Halliburton& 4.3 QA (Petition for Certiorari)oll A x5 9] oA
A dEdH AT Frhe BE AEE P st Ao] ofyete
Ao F RolAal Qltial AA|SES AL, o] % FHIAWE ot T&4 AR
A1 7 = H1EAY

1 7HE& 2AR @ AZAo & 7]e 4 W
A FAI7E AAR A7FE st Sol dTsEHoleryt F4&
Aoz tiA Eofof gttt F4g whA, EPJ] Fundve wRIAWS
T4Y 28H AEANFG NHEE AFAAE AA AL AboldlA]l WA A
]

A& Wi JrhEA Basic #do] A efok @k AX R FAsd
RAES HEE WAAHNE &8
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= AN F e Frlo] 223 HREo]
BF F vk et ARdo] A3 Aow Aol dviy ddEd Ee4Y
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Gt 25 FALFARLY R aFets AgA o] Ro] 2HE A
Booh F8AQ &% 7oA Alolel A HFS olFa Jemw oF

Securities Law Scholars as AMICI CURIAE in support of respondent,

(2014)}
181) Eugene FamaES %33t dF AASFAEL HAAAANS AZatHA
A

gt
AAgGAE] @ A Fol e A ARE AgsteA], @ AFAA RS
Awupi} ke xmﬂ T A=A, @ F
sh=A AL 9y
st 3% @01 AER7F FAEHE ditdow o2
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AAe Ale Ange] AdE FAL AN NS PFHEs
stelof @rhi ALY, @ Basic #AL WA HATA

Fbol oj3tel QAQEA o RE JFom Ad ane F4

o
Ol
2L
9

A7 o] B e o] o] AW AL AAR = AHolmE FxH ook
st HAE F4389 HLeonard Barrack and Ernest A. Young, Brief
of financial economists as AMICI CURIAE in support of respondent,

(2014)}.
182) Michael GerhardtE 233 dF ®HIAELS HAYAAME A|=3HHA
of AR

Basic #2428 A #4459 (Principle of Stare Decisis)oll ¢3ste] {2l
Adrelg)7h o YeElE WASA & 3 AFHEC AWdiEYoe] ol Y]
sty A= o "ttal =43k Basic #AS Aok strha =it
{Thomas C. Goldstein, Charles Fried and James E. Cecchi, Brief of
Legal Scholars as AMICI CURIAE with respect to Stare Decisis in
support of respondent, (2014)}.

183) ©F 300%F 7He] 71§1e] o]e)& A Ao ® YWt 4TS S v
Wy 71959 g3l v JFs]e4a(U. S. Chamber of Commerce)i=
Halliburton AFo] HALJAME A|ZE3HA] Basic H2> A AA gt
Asel AR AFee E&4 AT S FHlAH o R F83 Ao
22 ol& FH7lstddol dvheE HA R F=HHHLily Fu Claffee, Steven
G. Bradbury, Linda Kelly, James M. Spears and Maria Ghazal, Brief for

Chamber of Commerce of the United States of America, National

o

Association of  Manufacturers, Pharmaceutical ~ Research and
Manufactueres of America, and Business Roundtable as AMICI CURIAE
supporting petitioners, (2014)}

184) Joseph A. GrundfestE ¥ 33st o5 Wz 9 dz FAAHLS
ALELS BAAAME AZstaA FAAANLH] g9 948 ¢ F4A
P AW Section 18(a)ete] A Tl HlFo] EW Rule 10b-5 JaiE
AbA9l AlE 2ds QdABsY] Al dasERE e AAR 9
AlE BAY, ol #ate] SolA o]d oESIA S YFoESE shofof

stk 489 vHJoseph A. Grundfest and John F. Savarese, Brief for
Former SEC Commissioners and Officials and Law Professors as
AMICI CURIAE supporting petitioners, (2014)}.

~ 64 — A &-1]



AR 7N7E 78 F A=SF stolof drhan AdI v od
Basic #4L #7750 ExASo] FYZAE FIH AFHIFIISS
ATsteH stofof stthe Agodoe= Yy Ao
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T
wEolrl AbwiRel fHolxw, 9 fHe Rule 10b-5 Ui

Aol AlE 23S A7 BHe Aty wiel AW

185) Halliburton Co. v. Erica P. John Fund, Inc, 573 U. S. (2014)
186) Dickerson v. United States, 530 U. S. 428, 443 (2000)
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195) Basic, Inc. v. Levinson, 485 U.S. 224 (1988)

Held:

5. The Courts below properly applied a presumption of reliance,
supported in part by the fraud-on-the-market theory, instead of
requiring each plaintiff to show direct reliance on Basic’s statements.
Such a presumption relieves the Rule 10b-5 plaintiff of an unrealistic
evidentiary burden, and is consistent with, and supportive of, the Act’s
policy of requiring full disclosure and fostering reliance on market
integrity. The presumption is also supported by common sense and
probability: an investor who trades stock at the price set by an
impersonal market does so in reliance on the integrity of that price.
Because most publicly available information is reflected in market price,
an investor’'s reliance on any public material misrepresentation may be
presumed for purposes of Rule 10b-5 action.

6. The presumption of reliance may be rebutted: Rule 10b-5 defendants
may attempt to show that the price was not affected by their
representation, or that the plaintiff did not trade in reliance on the

integrity of the market price.
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[Abstract]

A study on the
Fraud-on-the—-market theory
in the United States

- With focus on the Halliburton case

Lee, Joon Buhm
Department of Law, Graduate School

Seoul National University

In the US, over 3,050 class action claims for securities fraud
were filed from 1997 to 2012, and many of them were based on
Securities Exchange Act Section 10 (b) and the Securities and
Exchange Commission Rule 10b-5. This is because the United
States Supreme Court’s ruling on Basic v. Levinson case has
adopted the Fraud-on-the-market-theory in 1988.

According to the Fraud-on-the-market theory of the Basic
ruling, in an efficient capital market, a false representation made
by the company is reflected in the stock price so even if the
investors who traded the stocks before the facts were revealed
did not actually know about the false disclosures it can be
presumed that they relied on the representation when they traded
the stocks. It became more easier for the plaintiffs to get

permission for class actions due to this theory.
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Some consider that Basic judgment reduced securities fraud
and also compensated for the loss of investors, but others
criticized that it only increased cost without actually reducing
securities fraud and compensating investors. Also there were
controversies about the Efficient Capital Market Hypothesis which
were considered as a ground for the Basic ruling. The US
Supreme Court finally decided to reconsider Basic's ruling on
Halliburton Co. v. Erica P. John Fund, Inc case on November 15,
2013 and ruled that they will not substantially change the ruling
on Basic on June 23, 2014.

Although the Supreme Court accepted the Fraud-on-the-market
theory over ten years ago in Korea Pipe case, and the National
Assembly of Korea enacted Securities—related Class Action Act
so that it is possible to use class action for securities fraud in
Korea similar to the U. S. class action suit is rarely filed in
Korea. However, because there are many corrective disclosures
by the stock-listed corporation, and also because the US law
firms which frequently use class actions for securities litigations
will likely expand their business in Korea due to the US-Korea
FTA, class action on securities fraud will increase in Korea in
the near future. For this reason it is wise to study about the
Fraud-on-the-market theory of the Supreme Court of the United
States on the Basic ruling and the Halliburton II ruling for future
reference.

Proving market efficiency 1S important for the
Fraud-on-the-market theory in practice, but Basic ruling did not
provide the test for an evaluation. Cammer v. Bloom case and
Krogman v. Sterritt case tried to provide a set of tests to

provide a way to prove market efficiency. However, the tests do
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not seem to prove market efficiency directly. And because it is
hard to find a test to prove market efficiency, the rulings were
sometimes not consistent.

Also, although Basic ruling required market efficiency, it did
not explain in detail the concept and the economic theory behind
the ruling which also brought criticism.

Some criticized that empirical research found the companies
with smaller market capitalization showed above market average
returns which shows fundamental value efficiency is not met in
contrary to the Basic ruling requirement, while others, relying
on behavior finance, showed various non-rational behavior of
the investors which resulted to informations being reflected on
the market inefficiently.

Various criticisms have been made on the Basic ruling’s
reasoning that investors rely on the integrity of the market price
when they trade on open and developed securities markets. Some
showed the actual presence of investors who do not rely on the
market price when they trade, while others criticized that
investors invest because markets are inefficient that they believe
they can earn above average return.

Halliburton ruling of the US Supreme Court in 2014 has been
made during these controversies. Majority opinion decided not to
overturn the Basic ruling, but permitted the defendant to rebut
the presumption by showing that the representation by the
defendant did not distort the market price at the class action
permission stage, while minority opinion argued that Basic
ruling should be overturned.

Majority opinion and minority opinion differed in their

reasoning leading to their conclusion on various issues such as
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whether Basic ruling is a precedent which can be overturned,
whether Basic ruling is based on the Efficient Capital Markets
Hypothesis, and whether Basic ruling’s reasoning assumes that
investors rely on the integrity of the market price.

Majority opinion ruled that they will not overturn the Basic
ruling in regards to the principle of stare decisis. In addition,
majority opinion reasoned that Basic ruling’s presumption did
not conclusively adopt any particular theory on how quickly and
completely public available information is reflected in market
price. Instead it is based on the fairly modest premise that
market professionals generally consider most publicly announced
material statement about companies, thereby affecting stock
market price. Furthermore, majority opinion said that the Basic
ruling said not all but most of the investors relied on the
integrity of the market price.

Also, majority opinion reasoned that Basic ruling’s
Fraud-on-the-market theory is an indirect method for showing
price impact which 1s a requirement for presuming reliance. In
other words, Basic ruling held that it is more reasonable to
show price impact by indirect substitutes than to prove price
impact directly. So majority opinion reasoned that the company’s
defence i1s not limited to rebutting price impact indirectly. It can
try to rebut the presumption by submitting evidence which
shows directly that there were no price impact.

According to the Basic’s Fraud-on-the-market theory, the
market price of stocks traded on an efficient market reflects all
publicly available information, and, hence, any material
misrepresentation. But, if it can be proven that the

misrepresentation is reflected in the market price, we do not have
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to go through the Basic ruling’s reasoning. In this case, the test
for determining whether investors relied on the integrity of the
market price is not whether the relevant market is efficient but
whether the misrepresentation made price impact.

The Supreme Court of Korea seems to have adopted the
Fraud-on-the-market theory which is based on the integrity of
the market price as a test for determining transaction causation.
However, although the Supreme Court inquires whether the stock
was traded in a stock market, it does not explicitly inquire
whether the relevant market was efficient or not. This is not
because the Korean securities markets are presumed to be
efficient, but because when the Supreme Court adopted the
Fraud-on-the-market theory, the Republic of Korea was
experiencing a financial crisis, so the Supreme Court adopted the
theory to protect the investors without deep deliberation.

As the Supreme Court adopted the Fraud-on-the-market
theory, it would be logical for the Supreme Court to test for
market efficiency in applying the Fraud-on-the-market theory for
transaction causation instead of just presuming market efficiency.
But as we have seen, market efficiency is only an indirect way
to test for market impact, and there is no reason to limit the test
for showing transaction causation to one specific test. So the
Supreme Court may consider adding the test of showing price
impact directly in addition to the test of showing market
efficiency for presuming transaction causation to protect the
investors. The Supreme Court could also consider using the tests
for testing whether to permit class action by Securities-related
Class Action Act.
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