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Abstract

The Research on Extent and Procedure of Appraisal Right

Jeong-Ho Lee
Department of Law
The Graduate School

Seoul National University

After the global financial crisis, volume of M&A transactions has
decreased and criticism has been made that appraisal right which
purports to protect the rights of minority shareholders becomes an
impediment to corporate restructuring. In the past, the function of
appraisal right was more focused on protecting the rights of minority
shareholders to exit the company. However, in today’s world as the
procedure to restructure a corporation has become diverse, appraisal
right may have the effect of checking the executive’s management
actions, and it may also function as a basic requirement for increasing
the value of a company during the restructuring of the company. This
thesis discusses the extent of appraisal right, procedures to exercise
the appraisal right, legal issues that may arise from the exercise of

the appraisal right and the reasonable alternative thereof.

One who exercises the appraisal right would be a shareholder who is
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opposed to the corporate restructuring. Even if one is not a
shareholder that is listed in the corporate shareholder’s list, if he is a
beneficial shareholder, there should be a way for him to exercise his
appraisal right, and since ownership of voting right is not a
precondition for appraisal right, appraisal right should be awarded to

shareholders who do not have any voting right.

The events that trigger appraisal right should be those that have
material impact on shareholders’ rights and those found as reasonable
based on the legislative policy by the lawmakers. Thus, appraisal right
must be triggered in case of merger, company division, transfer of
shares, and assignment of business. Further, if a company’s Article
of Incorporation admits certain other actions as equivalent to the listed
actions above, appraisal right should also be triggered in such events

as well.

Generally, it is interpreted that a company’s duty to pay the
purchase price of the shares as per a shareholder’s exercise of
appraisal right and the shareholder’s duty to transfer the shares should
take place simultaneously. Yet, more emphasis is put on a company’s
obligation to pay the purchase price of the share. A company has an
obligation to pay the purchase price of the shares within 60 days
from a shareholder’s exercise of appraisal right, and if the company
fails to pay the same within the 60-day period, the company shall be
liable for 6% interest per annum thereafter. Thus, a company would

be strongly motivated to pay the purchase price without delay in
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order to avoid delay interest. In addition, from a shareholder’s
perspective, since he would be entitled to very limited rights of
shareholder after the exercise of appraisal right, the shareholder would
also be interested in early payment of the purchase price and would

wish to exit the company promptly.

In case the company and the shareholder have not come to an
agreement as to the price of the shares, the company will be able to
avoid delay interest if the company can deposit certain amount it
deems reasonable price of the shares. In such case the shareholder
would also be able to receive at least part of the purchase price.
However, the current law on deposit does not prevent accrual of
delay interest, and thus a law that would give a company right to

deposit the purchase price of shares should be implemented.

Further, this thesis stressed that improvement should be made on
various issues, such as regulation of the financial resources for the
share purchase prices, dealing with purchased shares, how to apportion
the costs for managing the system of appraisal right and issues arising
from revocation of appraisal right after exercise of the same. In
addition, this thesis comments that regulations regarding appraisal right
should be unified through commercial code, and clearer guideline
should be made for the purpose of resolving disputes arising in

relation to the price of the shares.
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