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= Aejnksd) Aol F IAME AAgHE JdA-sAL =

&3
=
N
N
1o,

A}
e

N

9, Az Yol F AP VA AT A= A 4o
AR FAMNFASTH WAE AXNEF stal JJou), Ao 4
9] (market exception)”7} A-&%= AA3|ALe] Agodle= 184 ofys}
t}89) FAu4H FAY A AS FA A (fair market value)©] TF.90)
AF3A7E 3 AF T2 9] 90% ol ds HArstal e A-5ode 1ho]

3 (short-form-merger)o] 2% 190, A58 A7 dAFEAL FA 9 6

82) AAA, e Am=7IAWH), pp.819-820. A xE Yol F 3|AH A181%.

83) AAA, el A, p820. AT EYol F A A12012(FFF3 FA A dist
o]), AI1300%(F 2 vl =% el thshe).

84) AAA, 1 A p.820.

85) =8, ore] Z(2014), p56. BE Ejo} F 3 A A11101%.

86) =3, 919 &, p63, YA, ko] (=714 H), plll. A E Yol F ALY A
12012 (F553] sAAd9d dstd), #A1300%(F2 5= Al tste).

87) dAA, 1o A, p786. Al xYol F ALY A11201%.

83) A x ol F Ak A|1300%(a).

89) Aol F AW AI1300%(b)(1).

90) A Eyol F 3|AMY A11300%, #1301%, AI1303%, A1304%, A1305%, #1306,
A 1308 %.

- 35 - #;,x_'! 'Cl:,' 1_]| . 1



=2 5

AL FFEEY FAS AXA Folx Hk® a7, Axyol F 3
AP S AL Aol ol 2o EASMY, W - A2 - FAAY - A4
Aol thste] Ao FA il A 3AL olA o] T uhy)

=
T
Zxo FAUSATA ANEAS 247 2T Qe Ao the

N
o
tot
lo
o|

Ll
N
N
N
N

o "= #E
1) Farris v. Glen Alden Corp. &2 (1958)94)

DGlen Alden Corp.i= 34+ (coal-mining)S 3l 3 Abo| L
% 9] List Industries® A F3ALEA] HE54H A3, AEY 52 AY3
1 A= 3AFFTHList Industires® 22 FAHA S dA= E%S).
@29 d List Industries”} Glen Alden Corp.o] 719 Hf3t= 2 A
e dEdlar 2 7R Glen Alden Corp.ol F241S W e AE A4
sk, 71 A3 List Industriesi= Glen Alden Corp. 412] 765% & X
oA HAe. Q@olF 3ol Ao x= WA EA(Glen Alden Corp. —
List Glen Alden), & 3]A}9] 7]& o]Abxlo] 3 o]Ab3lE S48t
™ List Industiresi= &]|4F8}aL List Industries”} X739 Glen Alden

91) Az Yol F FAMY A1110%(a), ().
02) AelELjol F 3Aby A12012D). T o] Aol WPl Sy P ol
53 59l

A5} 7753 5 Ao Bk AL LYol F A A1201E(C)
93) olelg Mol AL EUel F sabgo] e Fyelee Astm Utk vy &
tetel A9, @ - dYYFE ool AFAA FEFI SHAet Bad
W, FAAdg Y 4 2 9 -
W BAE WA gon, AAgwel AE AT FFEFH FAZ WA
o A}

94) Farris v. Glen Alden Corp., 393 Pa. 427, 143 A.2d 25(1958). o] #ZAE & A
2+ Melvin A. Eisenberg, $4¢ - 744 3% <ol 2 p232, A4A ° %
719%), pp.816-818.
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Corp.2] 4 FtaAol A FFEA = A

Glen Alden Corp.2] = dUlth+ 9 Aol FstA o, o
2 wdte A2FFF9 da(Farris)e ©] AFdo]l ARl EHl(de
facto merger)e] 22 W FF¢1 EQlo] FH 714 (fair value)ol 23+ F
A TAs A F o dojor dohal FAEH AE A7 TS
o] At AHE Ak (stock-for-asset) o] F2S FH3 o] AMA
A7 A2 $H(de facto merger) 02 AAE 4 A AFEAE=
g, HY2 o] AA =AAHLS FH Y sLst2=Z, Glen Alden Corp.9

FFEE WHFF AL JhRcka A 591k

-

T4
2) Applestein v. United Board and Carton Co. &2 (1960)97)

(DUnited Board and Carton Co.i= 703 A=A 1,000 0] @+
FT7F A e 49 Interstate Container Co.i= Saul Epstein®] 191
AT 21959 79, United Board and Carton Co.&= Epstein® 2%
B 17} X3 Interstate Container Co. 74 A¥& FF3l7]= 3%
ot @QF Y= th7l=E Epsteinol Al United Board and Carton Co. A
Al T2 40% FEdS wFs7|Z 5o, Epsteing XS 4]

United Board and Carton Co. ©]A}Z A s o] Ao HostA ).

96) 1 #He] &A=, DGlen Alden Corp.9 7|& FFEL
< stAl H= Aol H, @AAAYTFE olF M EL Glen Alden
o] MAYE A, Qo] AHZE <l | Bf3stdE 529
E 5 , Pp.816-818 =,
97) Applestein v. United Board & Carton Corp., 161 A.2d 474 (N.J. 1960). o] #ZA <
UE AM<EZE Melvin A. Eisenberg, $4& - 117114 5% <ol A pp.232-234, A A
A, okl A =x7]9H), pp.814-815.
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United Board and Carton Co.8] 5% <3il(Applestein)+ ©]

Ade 4d402 Folnm MrFFe] FHvERTFH0] g s ofof
Foha S o] Ad 28 AVISA o] Ade] FHEe FHL o
e @ e FEuSe FAL A 24N Adst e G
= AgdE F ded ARgh WA o AN F gAe] Age
qAFoE Pyl APz, APl ko] AmA WFFE F
qujH 7ol AFEy FAFGOM, ot FF FIAE WA

obUst AW BHel Wed AAE wEA ohw o] A 7Y E

A FFomA AbEGe] FHolE S WolgolrlE oy, AAR

’

gWAE vF ATl F HAPES ASEA o}
w7 AETh AR Fgelel mEw, ojud gz A A

o]

Ll
19
T
o

o
[rt

S

How e sfFst=Alol ko] o Fo] BrlseA He SHE

o} oA, Al AR Farris v. Glen Alden Corp. 2 M= F52)

Fo 765%° dHste FHuizbF aFE vk, Applestein v. United

Board and Carton Co. St A& 40%° dF st 24 9ol WH= S
s

o 7 dAL BF ARG S dAST HSol &

52

Qs Q45E AP AEE oE Fuel glivh 1w 919
2o ZAARNL YRAOZ AUY FWOR pFdL AT A%
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I HIFAT) FH ol Mol A= N 2AAHES dEsste] o] #
AL fdstar UATh10) A A o] &Tol gk Zhzbe] A AP &
ME SYFolal

AR, A¥ & =AW Wyel © FAL tAE Jhetal Aok
stdegt= I AV 482 28+ gl Ao x4 o2 Hariton
v. Acro Electronics #72 (1963)10D0o] it} @ekgo] = tiH YL Acro
Electronics, Inc.(¥%=3]Ah <} Loral Electronics Corporation(%F<=3] A}F) o]
At rE AdE ot 1 d7tE eIt FAS wFsIE S Se

g, F=3JAbe] Wt F=F7F o] AR Ad= AR §Hol7] wiiel

>,
>
>
o2
-
k1
=2
r
r
oL
=
o
=)
s
ok
=2
r
r
oL
=
o
flo
oy
fols
It
hinl)

2
o

AL BABALE FEstel MaAe AEATE A, WA A

99) dAA, H2 A p.8lo.

100) AL, $19] &, 2 &,

101) Hariton v. Acro Electronics 41 Del. Ch. 74, 188 A.2d 123 (1963). ©] A}er2 =4k
Y% (stock-for-asset)S tE AHolth FAHQ] A&EZE Melvin A. Eisenberg, %
A A G oo A p23s, dAd, de A =F7I9WH), pp.8l8-819 FxE.

102) #H F23 A (stock—for-stock)ell tslAAME Aetgo] F+ HY2 A&
of UZste] #AE 3+ v} Ar} Orzeck v. Englehart, Court of Chancery of
Delaware, New Castle, 192 A.2d 36 (1963). Melvin A. Eisenberg, 44 - 2714
= ookl A pp.235-236 FE.
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A} A A (business  decision) ¥}

e a8y Wil Aol dAsm kKol Aol FF
A Yok drks Adfolthi F, WMo FgAME AR

E 5] oA age] dukAel o] ol

grekan FAskal Sk 2 orE A9d Zn ol ead bl w2 VY
A Aol iste] FFE3 9 A7 agul(AwdaF ST 71E), A e
B - mA A E et Ay e dd VIEe® AAdta Stk vkd A
of ‘HFBIAte] AMAE FH5d= Aol AsI ALY FFEI FAlAAE AT
a grAsHA =W AMFEF Ad Vel FAA(EAR dat R S A = 3
ghpo] HA X v A= AReRRE AuAS A5, AMFAS A loiA
o WMA(SFRAMZIA FAE AAA & ZA7F 2] dEAQA P&l o H
A 2 Ael7] "ieltt. 9 Asi= daAde FA8H g3 gkS AAea vt

126) William T. Allen * Reinier Kraakman - Guhan Subramanian, "Commentaries and

Cases on the Law of Business Organization (3rd Edition); , Aspen (2009), p.451,
Reinier Kraakman - John Armour - Paul Davies - Luca Enriques - Henry Hansmann
- Gerard Hertig - Klaus Hopt + Hideki Kanda - Edward Rock, #7142 « =8 & - vf&
- 5E5E - FE - RGN - JAE - Hiw g i 4o A pp.294-29501 4 ZH7E $

s 27hska gl

o F

127) Reinier Kraakman * John  Armour * Paul Davies - Luca  Enriques - Henry

Hansmann - Gerard Hertig + Klaus Hopt - Hideki Kanda + Edward Rock, A4 - =
Q- uhE - 599 A - 49 - A4E - AR @ 2o A, pp2od-295
William T. Allen - Reinier Kraakman - Guhan Subramanian, €¢] 2 p.45lo] A= 3

ALl exrAA o] FAE Gl doAE F7F HA Y A H(best information)E 7FA
I A=A FH HAH fol(best incentives) S HF3EAE 7oz ZAASIoJoF ok
g 3tk DA 9% (managers)e] 3¢ Fw3 HHol Ad THL X1 9o} 7]
9L

H=

Zbele 99 22 wols #99 o] WA= A lerg AlYA
A (business decisions)& & @dhylto] Fox]
MESFAY BYA7E BY747718 MRS 2 sk AAS O 9= %DH,

(shareholders)®] 729 FA47 (investment-like decisions)S S @3lko] Hof Hojof
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interest)e] #Hol A, 1 A7t AGAA HF F-3F(final period)©] o]
AN B E] 7E FFEY oS THAT ol YT APl A
OH F=5F3]9 #ol7p dasiths Aol thisd) HF koAl 3] ALe]
BN A F59 oldru= thE 3Atete] 2 AYE F5ko]
H7te FFaAY AZE 3t A 1§ ThsAds o FAE 2o
UTHI e st HIT A 1 AYE et TE FF79 A
Higo] WA AFE 7|Eo® ddetA ATk gFE oA g

3|AbY, 3)Abe] RS HE SRS FAbe] Aol HF A
(final game)ell ZWal= A0 oot} o]wjo = 3} B3]
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o

[e]
Y
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o dEAle] AGRES o o4 taIAe FFA FHL o
QAT B EASA om, welo] sk FF ool Feld

133) Ronald J. Gilson * Bernard S. Black, "The Law and Finance of Corporate
Acquisitions (Second Edition); , The Foundation Press (1995), pp.714-722, Ronald
J. Gilson * Reinier Kraakman, “What Triggers Revlon?”, Wake Forest Law
Review; Vol. 25 (1990), pp.44-45, pp.54-55.

134) Reinier Kraakman * John  Armour + Paul Davies - Luca  Enriques - Henry
Hansmann + Gerard Hertig + Klaus Hopt - Hideki Kanda + Edward Rock, A4 « &=
-0z 559 - rd - 89 AT - AR 8 %) A, p2od,

B R L

135) William T. Allen - Reinier Kraakman + Guhan Subramanian, 22} 3 pp.450-452.
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Abstract

Research on Triangular Merger

— Focusing on the topic of protecting the
interests of the shareholders of the acquiring

company in the case of triangular merger -

Im, Jayhyuk.
Law Department

The Graduate School

Seoul National University

This article aims to suggest ways of protecting the shareholders of
the acquiring company when triangular merger occurs. Triangular
merger was adopted in South Korea upon the revision of the
Commercial Act in 2011. While this policy has the upsides of
simplifying the procedure of merger as well as protecting the
acquiring company from a myriad of unexpected risks related with
the target company, it has some dangers of violating the interests of
the shareholders of the acquiring company. The current legislation

does not settle any procedure for protecting the interests of the
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shareholders of the acquiring company, thereby leaving the
shareholders powerless even in cases where triangular merger 1is

abused.

While there are several arguments as to in which situations
shareholders should take control of the managers of the company,
this article supports the ‘final game’ or ‘final period argument. This
argument suggests that when the managers confront the final game,
they will not do their best to protect the interests of the former
shareholders, as we know of the term ‘fiduciary duty’. Rather, they
will choose to pursue their own interest or that of the potential major

shareholders’, in order to maintain their status as managers.

In this aspect, managers of the acquiring company face the ‘final
game’ in all of the transactions such as merger, transfer of business,
triangular merger, stock merger, stock exchange and subscription of
shares. However, unlike in cases of merger and transfer of business,
in the case of triangular merger, the acquiring company controls the
target company as a subsidiary, which means it can be protected
from the risks that the target company faces via the principle of the
limited liabilities of shareholders. From the perspective of the
acquiring company, triangular merger consists of issuing new stocks
and subscribing the target company’s stocks. The level of
shareholders protection in the case of triangular merger, therefore, is

lower than that in the case of merger and transfer of business.
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This article argues that triangular merger should be approved
through a general meeting of the stockholders of the acquiring
company only when the amount of its newly issued stocks exceeds
209 of the total number of the issued stocks. It will not require the
special quorum, but the normal quorum of shareholders will be
enough. This opinion derives from the Model Business Corporation
Act in the United States. Additionally, this paper argues that the
shareholders of the acquiring company should have the right to make

lawsuits for nullification of triangular mergers.

The two main arguments of this article are to enable the acquiring
company to control the issuance of new stocks through a
shareholders meeting and to grant shareholders of the acquiring
company the qualification as plaintiffs in lawsuits for nullification of
merger. These are both ways to enhance the coherence of the current
regulation on acquiring transactions. Therefore, in terms of stock
exchange or subscription of stocks, the first rule should also be
applied. In short, we should lower the level of regulation on stock
exchange (special approval — normal approval) and establish a new
regulation on the subscription of stocks (none — normal approval),
depending on the scale of stock issuance. Meanwhile, appraisal right
must not be given to the shareholders of the acquiring company in
transactions such as triangular merger, stock exchange and

subscription of target’s stocks.
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