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知识产权

海峡两岸知识产权保护合作协议

两岸经济合作架构协议

海峡两岸知识产权保护合作协议



专利
发明专利 实用新型

外观设计



各缔约方重申双



方共同参加的、包括TRIPS协定在内的与知识产权有关的国际协定中的承
诺。



各方应当建立和维持透明的知识产权体制与体
系，以便：（一）为知识产权保护和执法带来确定性



缔约双方认识到，关于
知识产权保护，应在权利人权利与使用人及社会的合法权益间实现平衡
。











安溪铁观音
西湖 龙井茶





嫌假冒商标或者盗版的货物























협상개시 선언 1단계 협상 타결

(사전협의) (1단계 협상)      (2단계 협상)

민감분야 보호를 위한 
협상의 구조 합의

민감분야 보호방식 합의
지식재산권, 상품 양허, 

서비스 등 전 분야 
본격 협상
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中华人民共和
国政府和新西兰政府自由贸易协定

中华人民共和国政
府与秘鲁共和国政府自由贸易协定

两岸经济合作
架构协议

海峡两岸知识产权保护合作协议
中华人民共

和国政府和哥斯达黎加共和国政府自由贸易协定

中华人民共
和国政府和冰岛政府自由贸易协定

中华人民共和国
政府和瑞士联邦政府自由贸易协定
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     This thesis delves into Korea's strategies for the intellectual property 

law section of the upcoming negotiations on the Free Trade Agreement 

(FTA) between the Republic of Korea and the People's Republic of China. 

Before unveiling the strategies, this thesis reviews the existing international 

intellectual property laws and focuses on the World Intellectual Property 

Organization's treaties and the Agreement on Trade-Related Aspects of 

Intellectual Property Rights(TRIPs). Following the review, an explanation is 

provided on why some countries contract FTAs bilateral FTAs in 

particular to establish a more strengthened protection regulation regarding 

intellectual property despite the presence of WIPO treaties and TRIPs. It 

will be shown through this explanation that the FTAs resulted in stronger 

protection for intellectual property. Based on these analyses, this thesis 



reviews the intellectual property sections in the FTAs that Korea and China 

have concluded so far, and proposes strategies for Korea for the intellectual 

property law section in the Korea-China FTA.

     As of now, there are three types of international intellectual property 

laws that bind major trading countries: (1) particular treaties among the 

WIPO's 23 treaties to which a country is party, (2) WTO's TRIPs, and (3) 

intellectual property provisions in the FTAs that are accepted as legal 

exceptions to the WTO's non-discrimination principle. This thesis discusses 

why the WTO TRIPs was formed despite the already existing WIPO 

treaties, and then searches for the reasons behind the eagerness of the 

increasingly large number of countries to stipulate new intellectual property 

regulations in the FTAs, some of which are quite different from those of 

the WTO TRIPs. The readers will come to realize that countries are able to 

select which of the 23 WIPO treaties they bind themselves to, and that 

enforcement regulations as well as dispute settlement regulations of the 

treaties are hardly effective. The WTO TRIPs was established to overcome 

such drawbacks of the WIPO treaties. By integrating a part of the WIPO 

treaties to the WTO TRIPs, a minimum standard of legal obligations 

required by all member countries was set, and enforcement and dispute 

settlement clauses were strengthened. However, because the TRIPs is a 

multilateral treaty, it is hard to close not only the gap between national 

interests of intellectual property powerhouses and those that are not, but also 

the deep and wide split among the robust intellectual-property-producing 

countries. These difficulties, accordingly, led to a new trade system called 

the FTA, in which a small number of like-minded countries participate to 

form their own trade league. This search for a new system enabled the 

FTA-concluding parties to apply to themselves intellectual property norms 



different from those of the TRIPs. In this global search for the new system, 

Korea and China have also been active participants. 

     There are two types of intellectual property provisions in Korea's 

FTAs: those in which strong intellectual property laws are reflected such as 

the Korea-US FTA and the Korea-EU FTA, and those that do not. 

Intellectual property law provisions comprise of six sub-sections: general 

provisions, copyrights, trademarks (including geographical indications), 

patents, enforcement measures, and traditional knowledge/genetic resources. 

Some FTAs such as the Korea-US FTA and the Korea-EU FTA include all 

six sub-sections, while some FTAs include only a few. With this in mind, 

this thesis compares and analyzes the important intellectual property clauses 

of these agreements and discusses the reasons to the differences between 

these agreements. Moreover, favorable and unfavorable clauses to Korea's 

national interests are also discussed. 

     This thesis pays particular attention to the following clauses in each 

sub-section of Korea's FTAs. For general provisions, these range from 

"affirming existing rights and obligations with respect to each other under 

the TRIPs" and "more extensive protection" to "exhaustion of intellectual 

property rights." For copyrights, "duration of authors' rights," "artists' resale 

right in works of art," "technological measures," "rights management 

information" and "promoting protection and effective enforcement of 

copyrighted works on university campuses." For trademarks and geographical 

indications, "scope of trademarks available for registration," "certification 

marks," "exclusive license," "protectable geographical indications," "degree of 

protection" and "relationship with trademarks." For patents, "diagnostic, 

therapeutic, and surgical procedures for the treatment of humans or animals," 

"extension of the duration of the rights conferred by patent protection," 



"protection of data submitted to obtain marketing authorization for 

pharmaceutical and plant protection products." For the enforcement 

sub-section, "civil measures," "criminal enforcement," "border measures" and 

"liability of online service providers." For traditional knowledge/genetic 

resources, the thesis reviews why the WTO TRIPs has not been an effective 

institution to protect the interests of the right holders of this type of 

intellectual property.

     After the analysis of Korea's FTAs comes an analysis of China's 

intellectual property provisions in its FTAs. Differences in intellectual 

property provisions among China's FTAs, reasons why there are such 

discrepancies, and problems arising out of these differences are discussed in 

this section. Generally speaking, China's intellectual property clauses in its 

FTAs are of elementary nature even more so when compared to those of 

the Korea-US and the Korea-EU FTAs. Thus, when we only look at China's 

precedents in this area, the prospect for future negotiations in the intellectual 

property section is quite grim. On the bright side, however, the most 

recently concluded China-Switzerland FTA contains several significantly 

strengthened intellectual property norms compared to China's other FTAs. 

Furthermore, this FTA is the only agreement containing all six sub-sections 

of intellectual property provisions among China's FTAs. This is an important 

precedent for Korea's reference. Similar to the analysis of Korea's FTAs, the 

analysis of China's FTAs shows that China’s FTAs also cover the 

aforementioned six sub-sections: namely, general provisions, patents, 

copyrights, trademarks (and geographical indications), enforcement measures 

and traditional knowledge/genetic resources. This thesis explains the 

difference between the national interests of the two countries in the 



intellectual property section. This fact serves as the starting point for this 

thesis in setting up strategies for future Korea-China FTA negotiations. 

     Against this backdrop, although the protection level of the new 

intellectual property laws that will bind Korea and China may not reach the 

level shown in the Korea-US or Korea-EU FTAs, Korea must persuade 

China to raise it above that of the China-Switzerland FTA or of any of 

Korea’s other FTAs. To this end, the Korean negotiators may find the 

following strategies in the six sub-sections worthy of consideration.

(1) General provisions: the two countries need to reaffirm the existing rights 

and obligations with respect to each other under the TRIPs agreement, 

accept the "more extensive protection" clause, and guarantee transparency in 

the protection and enforcement of intellectual property rights and laws. 

When deemed necessary, the two countries should agree to insert the 

"balance between the interests of intellectual property rights holders and 

those of consumers" while clearly excluding the "exhaustion of intellectual 

property rights."

(2) Copyrights: to protect Korea’s cultural contents, Korea needs to extend 

the duration of authors' rights to 70 years after the death of authors and 

include the moral rights clause. While there is no need for Korea to 

mention the "artists' resale right in works of art," the two countries should 

discuss the appropriate level of "technological measures" and "rights 

management information" clauses. Moreover, the two need to talk about 

articles "promoting protection and effective enforcement of copyrighted work 

on university campuses."



(3) Trademarks: it would be advantageous for Korea in the long run if the 

scope of trademarks is expanded to non-visible marks, but there is currently 

no need to rush. Yet, articles on the certification marks hough they may 

be non-mandatory ones should be included in the FTA. For geographical 

indications, the two countries need to expand the "scope" of protection to 

products other than the current categories of agricultural products, food, and 

wine, while maintaining the current "TRIPs level" of protection to the 

geographical indications. 

(4) Patents: while effective enforcement measures are particularly necessary 

for effective patent protection, the two countries should also discuss the 

following substantive clauses. For the clause concerning prior art, the two 

should agree that there is an exception clause that stipulates certain cases 

are not to be considered as prior art, that inventors can be granted at least 

six months of grace period. Moreover, the two countries need to agree to 

the "protection of data submitted to obtain marketing authorization for 

pharmaceutical and plant protection products."

(5) Enforcement measures: this can be categorized into "civil measures," 

"criminal enforcement," "border measures," and "liability of online service 

providers." Within the civil measures, the two countries should make the 

statutory damages available as an alternative to the actual damages. When 

the violations are intentional, the amount of damages should be allowed to 

increase. Also, to effectively address the issue of small scale copyright 

violations, there should be a non-mandatory clause of the alternative dispute 

resolutions (ADR). In addition, the two countries should not forget about 

empowering the court to order the parties to submit relevant information on 

intellectual property violations. For criminal measures, the scope should be 

expanded to include neighboring rights and geographical indications. The 



types of punishment should be seizure, imprisonment, and pecuniary 

punishment. Korea should persuade China to enable China’s prosecutors to 

indict intellectual property violators without a formal accusation from the 

victims, and stricter enforcement measures against video recording at  

theaters should be included in the agreement. For border measures, the two 

should come to terms with each other on strengthening the power of 

customs authorities and adopting clauses that require the relevant parties to 

submit information on the allegedly intellectual-property-rights-infringing 

products. For liability of online service providers, basic regulations should 

be inserted at the least. 

(6) Traditional knowledge and genetic resources: the two countries are 

strongly advised to integrate the protective measures of traditional knowledge 

and genetic resources to the other three sub-sections (namely copyrights, 

trademarks/geographical indications, and patents) and thus create new types 

of remedies within the three sub-sections, because the existing TRIPs norms 

on this type of intellectual property do not fare well in protecting these 

rights. Yet, Korea should be careful not to create significantly strong norms 

that would harm Korea's interests in the long run. 

     This thesis, in conclusion, suggests that Korea's strategies in the 

ongoing bilateral negotiations with China pursue mutually beneficial results 

for the two influential trading countries, while not burdening each other too 

much. To do that, Seoul and Beijing should carve out creative clauses so 

that the protection level of the new intellectual property norms falls 

somewhere in between that of the Korea-US and the Korea-EU FTA and 

that of the China-Switzerland FTA.
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