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ABSTRACT

A Comparative Analysis on the Evolution of EU and
USO6s I nternational Rules of | nv
Characteristics

Ahra Cho

International Commercilajor

Graduate School of International Studies
Seoul National University

The pastdecade sawraincreased global proliferation &egionalTrade Agreements

(RTAS), FreeTradeAgreementgFTAs) andMegaFreeTradeAgreementdy countries

seeking trade opportunitiesoWerful institutions andcountries such as the European

Union (EU) and United States (U8ave been diligently pursuing their intereatsl

promoting their standards and rulesoftktadas a means Gffhispapgrave t he w
examinea the unique characteristics of International Investment Agreements (IIAs) by

the EU and the US through a comparative analysis on the historical evolution of

investment agreements fralme1 98 06s t o 2016. Framaesor ks by L
(2005) fromtheOrganisation for Economic Cooperation and Developrf@6ED)and

Chornyi et al (2016) of the World Trade OrganisatiG¥TO) weresynthesizedor the

analysis of [IAs,using acoded matrix assessmerid study the extent and the depth o

the investment provisions. Results reveal that both EU and US lIAs have prodyessive

changel over time in their attempts toachiewe an overall investmentfriendly
[



environmentTheEU and US have distinctive differences in their historical development
of lIAs, influenced by political andconomicfactors as well agadearrangementsin

more recent years, there has beetmend of regulatory convergenci investment
provisions ofllAs by theEU and US, especially in the latest agreements signed 2016,

which indicates future normalization towards investment liberalization.

Keywords: Investment, International Investment Agreements, United States, European

Union, Historical EvolutionNormalization

Student Number: 2016- 25047
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1. INTRODUCTION

1.1 Research Question and Methodology

In the absence of an overarching multilateral frameveorkpled with aron-
goingstruggle for consensus in regulating the rulemeéstmentthe European Union
(EV) and theUnited States (UShave been diligently pursuing their interests through
the proliferation of bilateral and regional trade agreemewts the last few dcades.
Thus the EU and theUS are activelytrailblazingnew pathsthroughthe promotion of
their standards and rules of trades a means to O6pave the wayo
Against this backgroundthe objective of this paper is to examitige unique
characteristics of investment provisidnesm the EUand theUS respectively through a
comparative analysis on the historical evolution of tHeternationallnvestment
AgreementgllAs). Moreover this paper seeks &iudy themodelsand styles prtsued
by theserespective countries as a meansxtamine and evaluasny apparent patterns

from thesdlAs andtheir evolutionover time.

This paper is structured threelayers of analysis. The first part consists of a
literature review on international investment rules and issues. In parttbigéirst layer
looks at the complexities involved in the definition of foreign investments and the shift
in focusfromamultilateral levekrading systeno the regional or bilater&vel, marking

anew trend in establishing fulifledged investment agreements.

1



This is followed by an examination tife historical evolution of foreign direct
investment agreements in tiEJ and US respectivelyin order to understand the
intricacies of history, porodetiégalfoundatioh t rade i n
In particular, thdramework from the original work of Lesher & Miroud@&005 from
the Organisation for Economic Qoeration and Development (OCED), as well as
Chornyi et al (2016) of the World Trade Organisation (WTO) working papiérbe
used as a basis to condtive analysis Thesampleconsisto f 1 1 eadhlfrédmbhe
EU and the UStanging fromthose startingn the198) 6 s t orhi2will prévide a
deepanalysisof any repetitivepatterns and unique characteristics countries pursue in
defining their objectives and motivésr concluding llAs This will be followed by

numeric coding torivestigateghe extent of investment liberalization.

The last section of the analysis will be conducted in two parts.Firsof the
analysis isa numericakesuls based on the coding arrangement of all the substantive
investment related provisionslt looks at the measures of central tendiescsuch as
mean, median, mode, the range etc to understand the extent of Foreign Direct Investment
(FDI) friendliness.The second parbf the analysiswill examine the general trends
underlying the historical evolution ¢ifAs in EU and the US, looking at the changes in
investment friendliness or the level of liberalization across substantive investment

provisions to determine future directions or implications.



2 INTERNATIONAL INVESTMENT
AGREEMENTS: LITERATURE REVIEW

2.1 Background of International Rules for Investment

Foreign investment activities between countries saw steady progress post World
War Il, serving as a vehicle for economic growth and prosperity. With the emergence of
decolonization of economies coupledtwiharket liberalization in the period between

1945 and 1990, investmenuiseatevery stef economic growth and development since.

The postcolonial period has often been regarded as the beginnings of the building
blocks that prompted the need for ateysatic protection of foreign investment, by the
formal imperial power countries which started out of hostility and much heated

confrontation (Sornarajah, 2010).

The establishment of the New International Economic Order in 1974, adopted by the
United Natbns Assembly was a direct result of a collective concern for a new world
order from the newly independent developing countries (Dimopoulos, 2011). This was
driven by strongyilled nationals of the former colonial powers that wanted to put an
end to their dminance, and thus called for the enactment of a Permanent Sovereignty
over Natural Resources (Dolzer & Schreuer, 2012). This resulted in a wave of
nationalisation. One of its cornerstone achievements was the apparent abolition of rules

of international lav governing expropriation:



Each State has the right: ¢é (c) To nationa
of foreign property, in which case appropriate compensation should be paid by

the State adopting such measures, taking into account its relavatahd

regulations and all circumstances that the State considers pertinent. In any case

where the question of compensation gives rise to a controversy, it shall be settled

under the domestic law of the nationalizing State and by its tribunals, unless it

is freely and mutually agreed by all States concerned that other peaceful means

be sought on the basis of the sovereign equality of States and in accordance with

the principle of free choice of means (Charter of Economic Rights and Duties of

States, 1974).

This new climate of nationalisation led to a period of confrontations between
developing and developed countries, raising concerns about the existence of customary
international law norms for foreign investment and reversely, the need to establish

protedion for foreign investors.

Nonetheless, in the midst of all insecurities, there has been a simultaneous shift
in the international economic scene with the emergence of Washington Consensus from
the 1980s. Financial institutions such as Internationaléy Fund (hereafter IMF)
and World Bank emphasized the rise of free market economies and reforms of
macroeconomic disciplines which promoted private foreign investments as key
ingredients to economic development and financial assistance, and revispdgttigin

on the role of investment.



In 1992, the new approach towards investment emerged and made clear of its
benefits as shown in the Preamble of World Bank Guidelines on the Treatment of
Foreign Direct Investment. It reads:
néethat a greater flow of foreign direct i1
bear on the world economy and on the economies of developing countries in
particular, in terms of improving the long term efficiency of the host country
through greater comfigon, transfer of capital, technology and managerial
skills and enhancement of market access and in terms of the expansion of

international tradeo (World Bank, 1992) .

The arrival of the 19906s saw a new cl i mat
and arapid adaptation to the nédiberalized foreign investment regimes that prevailed
the economic philosophy. Bilateral investment treaties (hereafter BITs) between what
was traditionally defined as capitaimporting and capitdl exporting countries beoze
the norm and as a result of this, the boundaries that differentiated the two economies

became blurred as the transition progressed.

The stream of focus for many developing countries shifted towards prioritizing
economic development via attracting fgmicapital by granting more protection to
foreign investors, much the contrary to the traditional belief of customary law. This
became the basis of treaties that started to proliferate as developing countries willingly

negotiated and concluded more and enibhs.



2.2 Types of International Investment Agreements

International Investment Agreements consists of two types; bilateral investment

treaties (BITs) and treaties with investment provisions.

According to United Nations Conference on Trade andeld@ment, a BIT is
d e f i n endaigreementtbétween two countries regarding promotion and protection of
i nvest ments made by investors from respectiv

(UNCTAD, 2013).

On the other hand, treaties with investment prowssighereinafter TIPs) are
constituted with various types of investment treaties that are not BITs. According to

UNCTAD (2013), there are three types of categories of TIPs:

broad economic treaties that include obligations commonly found in BITs (e.g. a
freetrade agreement with an investment chapter);
treaties with limited investmemelated provisions (e.g. only those concerning
establishment of investments or free transfer of investnedated funds); and
treaties that only contain fAframeworko cl au
the area of investment and/or for a mandate for future negotiations on investment
issues.
Against this background, the EU and the US have negotiated and concluded many
different types of llAs. For the EU, BITs, FTAs & RTAserethe mostcommon types

of IlIAs signed by both countries. Additionallihere ardegally bindingtreaties with
6



commitments promoting liberalization and capital movements found in TIPs such as the
Europ@an Economic Area Agreement (EBA and Association Agreement@\As),

which refers to agreements between EU and the third country, that serve as the basis for
their EU accession process. Furthermore, there are-Mediterranean Agreements,
Partnership and @operation Agreements (PCAs), which akso legally binding
agreements between EU and third countries, to support the democratic and economic
development of the respective countbgstly, theEcoromic Partnership Agreement
(EPA) refers to free trade aggments for negotiating with countries in Africa, the

Caribbean and the Pacific.

As for the US, similar to ELBITs, FTAs, RTAs are amongst the common g/pé
IIAs concluded. Moreover, unlike the EU, there are specific type of trestiels,as the
Trade and Investment Framework Agreement (TIFA) that serves as a strategic
framework and principles for dialogue on trade and investment issues between the US
and the other parties (USTR, n.d.). Furthermore, theréAgreement on Trade and
Economic CooperatiofATEC), Investment Development Agreemeatswell as Trade

Relations Agreement
2.3 Definition of Foreign Investment

In contrast tahe accumulation of international foreign intraent agreementthere
is noneor lack of consistency ithe definition of theconcept. In other words, no one

single definition exists to capture precisely all the elements that is recognizedhender



terminology 6 f or ei gn i nv e s theneommna . approdeisressebtier e
importance of takingnto consderation the scope and the extentezfch agreement and

its uniquecontent that are outlined in the agreement.

According to the Encyclopaedia of Public International Law (1987), foreign
investment is broadly definedésa t r ansf er o f onkcoontys(capitalt er i al s f

T exporting country) to another country (called host country) in return for a direct

indirect participation in the earnings of tha

I n contrast, the | MFO6s Bal ance adwerPayments |
definition which states; i nvest ment t hat i s
enterprise operating in an economy other than

being to have an effective choice in the management of the enterprisd (8ar

In that regard, it is important to explore the distinctions between these different
accounts of foreign direct investment and of portfolio investment, to understand the
nature of each kind as well as their breadth of coverage and scope. Theipaatiom
di stinction between the two is made on the a
of a company is a basic characteristics of ir
differing characteristics can be found in the duration and its direct irmpechtribution
to the host state. Thus, portfolio investment in comparison to foreign direct investment
represents no managerial control over the company, only via holdings of equity or debt

securities such as bonds or stocks; and can be of limitedatutitit may not directly



contribute to the host state through technology transfers or other beneficial effects,

otherwise present in a direct foreign investment (Sornarajah, 2010).

2.4 Benchmark Definitions

In spite of the apparent fragmented nature of the concept, foreign direct investment
has seen a sharp acceleration of growth through globalisation and technological
innovations. Such environment has fostered an ultimate climate for a surge iii cross
borde capital transactions as well as in the diversification of the different types of

foreign direct investments.

Thus, statistical information on foreign direct investment and its analysis has
become integral to understanding the macroeconomics and ictoasler financial
analysis of economies (OECD, 2008). By all means, highlighting the significance of
statistical methodologies employed in the process and most importantly, emphasizing
the need for such methodologies to be adapted to measure the neesrahlidieby

ensuring reliability and confidence of the statistics.

The OCED has published operational guidelines on how foreign direct investment
activity should be measured consistently through developing a Benchmark definition.
The 4" edition of the bechmark definition is fully compatible with the underlying
concepts and definitions of t he I nternati on
Payments and International Investment Position Mariietiion as well as the general

economic concepts setoutthyé Uni t ed Nati onds System of Nat.i

9



It states, ADirect | nivberdet inlmestment made bga cat egor y
resident in one economy (the direct investor) with the objective of establishing a lasting
interest in an enterpriséhé direct investment enterprise) that is resident in an economy
ot her than that of @08e pdilr9gct Tihreverottorodm @OOCBD
mentioned emphasizes the strategic lorigrm relationship that has a direct influence
in the maagement of the enterprise, by which the direct investor owns at least 10% of
the voting power of the direct investment enterprise (OCED, 2008). Thereby, excluding

the aspects of portfolio investment within the coverage of the definition.

2.5Trends in International Investment Agreements

In the absence of an overarching framework for international investment, investment
flows have been primarily governed by bilateral agreements or treaties agreed upon
mutually acceptable terms otherwise known as BITs (Ak&tsyiss, 2013). In much
the same way, FTAs have also been utilized for negotiating provisions on foreign
investment in the context of wider agreements, promoting and protecting global direct
investment flows (Akhtar & Wiss, 2013). Canada, Mexico and theedritates ar
pioneers of setting the trema concluding the North American Free Trade Agreement

(NAFTA) in 1994,

Over the past several decades, saw a surge ofictmssler transactions of goods,
capital and labour, where it lead to efforts being iptd developing a multilateral

framework through international organisatiombiere had been a number of attenipts

10



the past howeverdue to the sensitive nature of such agreements, none of the
organisations could conclude their initiatives. Namely, th€EED proposed a
Multilateral Agreement on Investment (MAI) in 1995 to provide a basis for introducing
dispute settlement mechanism and riomiscriminatory treatment for investment.
However, due to the conflicting policy disagreements between participagngoers,

as well as the business communities, hongovernmental organisations, came to a halt.

Much relatedly, the WTO, has also made several attempts to address investment
issues on a multilateral level. Some can be argued to have been successful efsle oth
have been given doubts due to the split consensus amongst the members. As such, the
WTO was able to partly include investment related issues in several of their agreements

such as:

- The Tradei Rdated Investment Measures (TRIMA&greement which listed
disciplines for measures restricting foreign investment relating to Article lll, the
national treatment obligations and Article Xl, quantitative restrictions under the

General Agreement on Tariffs and Trade (GATT) 1994 (WTO, 2017);

- The General Agreement on Trade in Services (GATS) includes investment

related provisions in trade in services; and

- The Agreement on Subsidies and Countervailing Measures (ASCM) and the

Government Procurement Agreement (GPA) contains several indirect
11



investment related incentives and provisions in its definition of subsidies and

public procurement services (Gugler & Tomsik, 2006).

In 2001, following the WTO Doha Declaration, there has been a momentum to
include investment issues in the negotiationseSimgapore Ministerial Conference in
2003. For example, in chapters involving public procurement, investment and
competition, so called 6Singapore issuesé6,

and noni agricultural market access (NAMA).

However,yet again the widespread opposition has made it doomed to fail. Such
negativity towards Investment issues has taken its toll on the significance of
multilateralism, especially iits inability to adapt to the changing trade environment.
Therefore in recant years of lond stalled Doha round of negotiations, there has been a
trend amongst nations fall for the alternative andonclude broad natured, mega free
trade agreements or regional trade agreements, to compensdtes fabsence of
multilateralismas well as to move away from concluding agreements aimed at specific

matters of trade (Dolzer & Schreuer, 2012).

As of 20 June 2017, 297 RTAs were in force and 13 new RTAs have been notified
between January and June this year (WTO, 2017). As a result,dIthWWTO members
have one or more RTAs in force, following the notification of the RTA between

Mongolia and Japan in June 2016 (WTO, 2017). According to OECD, there has been an

12



average of 13 RTAs per country, while others claim of 20 or more agree{@ED,

2015).

Hence a new generation of IIA has emerged seeking to actively facilitate trade and
investment transactions. These agreements cover a range of trade liberalization and
promotion provisions, and also contain investmerglated issues that were mentioned
in the Singapore Issues, such as intellectual property rights, competition, services and
the movement of labour, where investment serves as one of the key developments in the

international economic relations (UNCTAD, 2006)

2.6 The Regulatory Scope of Investment Pnasions

Despite the challenges posed at the multilateral level, international investment rules
have been maintained and proliferated by bilateral and regional agreements.
Acknowledging reciprocity as the standard baseline for all agreements, the rggulator
scope of investment provisions are standardized with a number of basic obligations for
the home and the host countries, allowing for invésttate dispute dissolution (Akhtar
& Weiss, 2013). These typically contain provisions on: fair and equitadédéntent,
national treatment and most favoured nations (MFN) treatment which ensures that
foreign investors and or investment is treated no less favourable than that accorded to
investors and or investment of the host state. Also, the right to transfendsf &nd
payment related to investments, the right to compensation in an event of direct or indirect

expropriation.

13



i) Dispute Settlement

Unlike the WTO and its dispute settlement mechanism, investment treaties have
different avenues for dispute resolutidviost unique of all, is the convention on the
Settlement of Investment Dispute between States and Nationals of other SI&@¥ (I
it provides a procedural framework for dispute settlement between host states and
foreign investors through conciliation arbitration (Dolzer & Schreuer, 2012).
Moreover, arbitration rules governed by the United Nation Commission on International
Trade Law (UNCITRAL) are also commonly referred to within investment treaties.
Other times, there are avenues for commercial atlwtr provided by the Arbitration
Institute of the Stockholm Chamber of Commeraw arbitration at the Internanal

Chamber of Commerd@NDP, 2005).

14



3 EU INTERNATIONAL INVESTMENT
AGREEMENTS

3.1 Historical evolution of EU Foreign Investment Law

I n understanding the evolution and devel

competence and its regulations, there are number of factors that needs to be taken into
consideration. Developments in internal regimes between the Member states coupled
with the estiblishment ofeU and finally the developments leading up to the Treaty of
Lisbon, have all played a part in the establishment. Up until 2009, the EU did not have
exclusive, but shared competence in tackling international investment matters given the

limited exclusive competence in the area or theteof

I n regards to foreign investment, t he
framework allowing free entry and nomiscriminatory treatment of European investors,
unlike the rest of the world secng protection for foreign n v e propenies i third
countries. Thus, priority was aimed at creating a foundation of the common market with
liberal regimes of free movement of capital, freedom of establishment amongst EC
Member states, enabling Europemvestors to freely invest without discrimination

against other member states (Barnard, 2010).

In 1992, theMaastrichtTreaty was undertaken to integrate Europe, which was
marked by the creation @fn internalmarket. This brought about the developmeit

common rules for the internal market, covering various sectorial investment operations

15
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(Dimopoulos, 2011). The process of European Integration therefore, acted as a tool for
harmonization of rules and mutual recognition in establishing common norms,
fadlitating the operations of foreign investors. Thus, the evolution and development of
EU foreign investment policy and regulations has been in direct correlation with the

existence of EU competence in foreign direct investment.

However, much to the contsaof momentum created in the development of intra
EU investment frameworks and facilitation of investment operations, the EU took its
time in emerging as a dominant player in the world of international investments. This is
because the EC treaty had noebeénclusive of foreign investment within its legal
provisions, which prevented the EU from being granted power to regulate this sector.
The predominant reason behind this lag is seen in the reluctance and unwillingness from
EU member states to hand ovaygower in foreign investment related issues to the EU.
This had been the case due to the widely concerned belief amongst the EU stateber
that international foreign investment competence is to remain under their excusive

autonomy, especially in conaing BITs with third countries.

One of the widely misconceived perception about the EU law and foreign investment
is that, the Lisbon treaty has been the first to address such issues together. However, this
i s proved wrong t hr ouigtérrational irtvéstmenthpoley, or y o f
beginning from the patchworks from the Spaak Report in 1956 to TreMganxtricht

Treaty of Amsterdam, Treaty of Nice, all the way to the Lisbon Treaty (Basedow, 2016).

16



Throughout these times, the EU had attempted tdugdly acquire and extend legal

competence in foreign investment.

As such, the EC treaty had included a number of provisions enabling EC to conclude
international agreements with third countries in the area of foreign investment, such as
the provisions orcapital movements, establishment and the Common Commercial
Policy (Dimopoul os, 2011) . As a result,
covering areas such as capital movements and investment promotion and cooperation,
all of which were excluded dm individual Member State agreements, making the EC
foreign investment policy complementary to that of Member State BITs (Dimopoulos,
2011). Furthermore, it should be noted that EC was a pioneer in the introduction of
Investment related parts in multiteral agreements such as the Agreement on Trade
Rdated Investment Measures (TRIMEnd the General Agreement on Trade in Services

(GATS) within the WTO (Hoekman & Newfarmer, 2005).

Against this background, the EU has gradually broadened the scopeirof the
competency over time, as well as strengthened their external powers to meet the
objectives of EU external economic relations. Hence, the EU foreign investment policies
have been developed within the wider framework of the EU external relations. Thus,
unlike other countries that may focus on negotiating international agreements on the
basis of foreign investments, the EU takes on a more holistic approach in incorporating
foreign investment in broader types of agreements for the purpose of taking inintacco

the general objectives pursued by such agreements (Dimopoulos, 2011).
17
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3.1.1 Lisbon Treaty and Common Commercial Policy
(CCP)

Since the entry into force of the Lisbon 1
the fields of trade, investment and other commerelations have significantly changed.
The inclusion of o6foreign direct (GCRvest ment 6
of the EC Treaty, established the Treaty of the Functioning of the European Union
(TFEU) . I n particular, Articles 206 and 207 ¢

competency in FDI. They are as follows:
Article 206

By establishing a customs unionaccordance with Articles 28 to 32, the Union
shall contribute, in the common interest, to the harmonious development of
world trade, the progressive abolition of restrictions on international aradle

on foreign direct investmerand the lowering ofustoms and other barriers.
Article 207

1. The common commercial policy shall be based on uniform principles,
particularly with regard to changes in tariff rates, the conclusion of tariff and
trade agreements relating to trade in goods and services, egdrtimercial
aspects of intellectual properfgreign direct investmenthe achievement of
uniformity in measures of liberalisation, export policy and measures to protect

trade such as those to be taken in the event of dumping or subsidies. The
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common conmercial policy shall be conducted in the context of the principles

and objectives of the Union's external action.

6. The exercise of the competences conferred by this Article in the field of the
common commercial policghall not affect the delimitationf competences
between the Union and the Member Staéesl shall not lead to harmonisation

of legislative or regulatory provisions of the Member States in so far as the

Treaties exclude such harmonisation [emphasis added].

Firstly, it is important to remgnize that the Lisbon Treaty only accounts for the
Uni onds competence in FDI, di sregarding the
foreign investment in the form of concession contracts (DimopoR@dsl). Therefore,
Article 206 TFEU outlines the objeees of the common commercial policy, and in
particular, it mentions about the commitment to progressively prohibit restrictions in
international trade and foreign direct investment. In contrary to the beliefs of standing
an exclusive competee of the EUthe matter ofact is limited only to the extent that
the EU Treaties empower the Union to regulate these investment agreements
(Dimopoulos, 2011). Therefore, it is important to examine the implications on the
interpretations of the Article 207 TFEU, tmderstand the scope of the substantive

content of the competence over FDI that can be exercised under this article.
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Despite the lack of explicit reference to FDI in paragraph one of the Article 207
TFEU, the overall scope of the FDI competence is detesthby assessing in relation
to other relevant TFEU chapters. Having said that, under the CCP, market access of
foreign investors such as the issues involving the initial establishment of foreign
investors fall within the scope of FDI competence (DimopsuR011). Interestingly
however, there are partial overlaps between FDI competence and the Union competence
for trade in services which includes establishment in service sectors.

3.1.2 Understanding Intra and Extra EU trade: EU llIAs
and Member State BITs

In understanding the relations between EU IIAs and Member State BITSs, it is
important to point out that existing IIAs do not directly address or make reference to
Member State BITs or the relations between them (Szepesi, 2004). However, it is by no
surprise hat there are aspects of overlaps between the two. For instance, both sets of
agreements include areas of capital movement andipestry treatment of foreign
investment (non discriminatory provisions), however differ in their inclusion of
establishmenprovisions. Thus, in such instances, the overlap between EU llAs and
Member State BITs raises the danger of an i

(Dimopoulos, 2011).

Against this background, the European Commission has initiated infringement
proceedngs to terminate intraAEU Bl Ts t hat were agreed in the

enlargements of 2004, 2007 and 2013 (European Commission, 2015). Such initiatives
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have been put in place since the enlargement of the EU, as BITs were considered as an
6out tefo6 daeaties inside a single market of
discriminatory implications that follow in intia EU BITs which confers right to only

some EU investors on a bilateral basis, fragmenting the single market, as well as issues
regardirg compatibility with the EU law. Therefore, to ensure that all Member States are
subject to the same EU rules in the single market, including those oni chosder
investments and investment protection, such measures have been arranged. Thus far, the
Commission released formal notice to 5 of the Member States (Austria, the Netherlands,
Romania, Slovakia and Sweden) to terminate their infll BITs. To date, Ireland and

Italy, the two Member States that have already terminated theii iBE{BBITs in 2A.2

and 2013 respectively. As for the other remaining 21 Member States, the Commission is
trying to initiate a dialogue to bring about change across all EU (European Commission,

2015).

Further more, despite EUG6s exclegalyi ve compe:
binding acts following the Lisbon treaty, there are opportunities for Member States to
conclude or amend existing BITs with third countries. Such authority is held by the EU
in their decision to empower the Member States, therefore Member Statascao
so if such power has been granted to them Ac cor di regipyo,wetr mesqnt ér e s

usually adopted through secondary law (for example, EU regulations) and is ofien use

1 TFEU, supranotel, Art. 2, para. 1.
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to provide for transitional arrangements concerning areas over which the &urope

Union newly acquired exclusive competeh@esD, 2016, para 3).

As such, EU Regulation 1219/2G¥2gulates the two aspects of the transitional
arrangement , addressing firstly, the status
that existed before thentry into force of the Lisbon Treaty, and secondly, it allows
Member States to amend existing BITs or conclude new treaties with third countries
provided that the terms, conditions and procedures set out in the regulation are respected

(Art. 1, para. 1).

2 Since, the European Union gained exclusive competence in the field of judicial cooperation in
civil matters, transitional arrangements were adopted under Regulation 662/2009 of the
European Parliament and of the Council of 13 July 2009. This establigimedeaiure for
negotiations of agreements between Member States and third countries, in regards to
contractual and nenontractual obligations. (2009) OJ L200/25. Retrieved froim://eur
lex.euopa.eu/eli/req/2009/662/0j

3 Regulation 1219/2012 of the European Parliament and of the Council of 12 December 2012
establishing transitional arrangements for bilateral investment agreements between Member
States and third countries. (2012) OJ L351Rétrieved fromhttp://eur
lex.europa.eu/eli/req/2012/1219/0j
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4 US INTERNATIONAL INVESTMENT
AGREEMENTS

4.1 Historical Evolution of US Foreign Investment Law

The year 1977, marked the beginning of BIT Programs in the US, with the principal
purpose of protecting US investments in foreign countries. Up until the 1960s,
Friendship, Commerce and Navigation (FCN) treaties had been the American alternative
to the European Bl Ts as well as a pre success
ai med at establishing a dAfriendly,wlypolitical
independent American colonies and the Ol d Col
was a comprehensive agreement, primarily signed by developed countries, covering
trade, navigation, intellectual property as well as human rights furthering the dcope o
the investment disciplines reflecting the symmetrical political and economic relations

(Alschner, 2013).

However, unlike the European BITs which were short and focused on investment
protection, the US FCN treaties were experiencing increasingly diffionlditions in
the midst of the Cold War and decolonization to sustain its comprehensive framework,
especially in relation treaties being stalled over human rights issues. By the 1970s, US
decides to abandon its approach and follow the steps of retarfvgopean BIT

program (Alschner, 2013).
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Despite the lack of success resulting in the abandonment, the FCN treaty continued
to influence the makings of US BIT program. US retained a number of FCN features in

shaping the BIT program that were different frrat of European BITs, these include;

nl1) an i mportant | iberalization di mensi on,
3) references to the international law minimum standard, 4) a greater focus on the
investing individual (rather than just her intraent) and, finally, 5) positive

integrationt ype obl i gationso (Al schner, 2013, pg.

Furthermore, according to Alschner (2013), BITs were very much advocated by the
American business communities in the hopes o
mockl| tailored to the specific needs of American investors especially in developing
countries could close the gap of treaty protection separating from their European
competitorso (as <cited in, Ruttenberg, 1987,
growing nunbers of expropriation of foreign investments and confusions around the

implications of the customary international law.

These FCN features inspired many of the llAs withessed today around the world,
most notably the NAFTA which became one of the predontibges of approaches
pursued by many. In addition to this, FCN elements continue to be used and evolved
within IIAs concluded by countries such as Australia, Canada, Chile, Japan, South Korea,

Peru, Singapore, Taiwan and others (Alschner, 2013)

24



4.2BIT Models

Much like the European BITs, investment protection had also been a priority for the
US, especially in regards to their new BIT program which started in 1977. Its motivations
were to provide a mechanism for protection beyond what is constituted thade
international customary law, enabling a systematic way of addressing issues of
compensation from host states for unlawful investriieralated matters (Vandevelde,

2009).

As explained previously, US BIT program was influenced by FCN treaties as well
as cases of successful European BITs already concluded. The very first BIT model was
completed in 1981, followed by number of subsequent revisions that resulted in new

models in 1983, 1984, 1987, 1991, 1992, 1994, 2004 and 2012 (Vandevelde, 2009).

The first wave of negotiations began in January 1982, resulting in 10 BITs
predominantly with countries in African and the Caribbean Babklowever in 1986,
after its initial success, the US suspended the first wave of negotiations and the 10 BITs
that were codluded were submitted to the Senate for consent for ratification. The reason
being, the State Department wished to ensure that the BIT program was supported by
the Senate before concluding more treaties. In 1989, with the consent from Senate, US

resumed ngotiations reaching 35 BITs in over a decade (Vandevelde, 2009). A big

4With Bangladesh, Cameroon, Democratic Republic of Congo, Egypt, Grenada, Haiti,
Morocco, Panama, Senegal and Turkey.
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majority of 21 treaties were concluded with transitional economies, namely those from
the collapse of the socialist blpeight from countries in Latin America, Caribb&and

the remining three from Bahrain, Jordan and Sri Lanka. Overall, such trends reflected
the change ofmind setsand attitudes towards foreign investment by developing

countries, and its future prospects for further advancement in the area.

In 1992 in the midst ofsecond wavenegotiations, US concluded NAFTA with
Canada and Mexico which included an investment chapter which was based on US BITs.
However, due to the apparent number of legal violations committed from US in 1999,
US suspended negotiations for the sectime while revisions and investigations were
conducted to resolve the discrepancies between NAFTA and the BIT model (Vandevelde,
2009) . From 2000606s, US negotiators invested
negotiations and as a result of this, by 2008 had developed a new draft model of BIT

that resembled the likes of an investment chapter of the FTAs (Vandevelde, 2009).

In 2012, under the Obama Administration, a new Model BIT was announced after
its threei year review period. The 2012 Model Btlid not dffer much fromits 2004
Model, including all of its major substantive provisions. The Administration wanted to
ensur e t hat t he Mo d el BI'T oOOwas consi stent

Admi ni strationds overall ecte02phin@ddiiopendad ( US

> These icluded, Albania, Armenia, Azerbaijan, Belarus, Bulgaria, Czech Republic, Croatia,
Poland, Romania, Russia, Slovak Republic, Ukraine, and Uzbekistan
6 These included, Argentina, Bolivia, Ecuador, El Salvador, Honduras, Jamaica, Nicaragua, and
Trinidad and Bbago.
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to addressing global economic issues such as the international financial crisis and the

growth of staté owned enterprises (Akhtar & Weiss, 2013).

Hence, the 2012 Model BIT provided the capacity to recognize issues relating to
labaur and environment that are central when negotiating with developing countries such
as China. Furthermore, the investment language of the 2012 Model BIT had been utilized
as a baseline for the Trang acific Partnership negotiations and FTA between the US

and the EU.
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5 RESEARCH DESIGN

5.1 Framework

This paper analyses investment provision$As signed bytheEU and theUS.
The frameworkused comes froriviolly Lesher and Sebastien Miroudot (2005) of
the OECD Trade Directorgte i n t heir wor king paper titl
Economic | mpact of Il nvest ment PrThevi si ons i1
study above by OCED, was one of the first to present a metric assessment of the
extent and depth of investment provisions, indiva of measuring the impact of
investmenti related provisions in Regional Trade Agreements otetiand FDI
flow (Lesher &Miroudot 2005)I n addi ti on to this, minor ada
working paper AA Survey of | Agesetememt sBr ovi
by Chornyiet al(2016, have beemised to synthesize with the prior work, making
the overall framewdrmore up' toi date with the current investment environment.
Much the contrast to their studjahis paper analyses the historical evolution of
Il Abs by EU and US, in regards to the subst
each country and how this changed over tiffige metric assessment used will
indicate thevariations found in provisions ed ¢ h sindivilially and collectively,
as well as thextent of liberalization by the total valaelculated from codingf the

matrix.
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52Sampl e 11 Ads

A tot al of 22 11 A6s are used for this stud)
and the USSamples fom both countries consief all types ofinvestment related

agreements that are classified undetlA, dating fromthose signedii 98 06 s t o

2016.27 5 years periodic gap between each agreemeggschosen toaptue any

political andeconomg changeghat may influence thetyle or the contentsf the

agreementsln terms of the selection dhe agreements, random samplinwgs

carried out in order to avoid selection bidkis was done through usiMyolfram
Mathematicaprogram.To note,due to the 2 5 years periodic gap arrangement

between the agreements, this study does not have a full coverage of all BIT models

concluded by US.

Table 1: EU Sample llAs

Date of entry

Agreements Date Signed | into force
China- EC Trade & CooperatioAgreement 21-May-85 22-Sep85
EC GCC Cooperation Agreement 15-Jun88 1-Jan90
EC - Uruguay Cooperation Agreement 4-Nov-91 1-Jan94
ECi Russia Partnershif Cooperation Agreement | 17-Jut95 1-Mar-98
EC - JordanAssociationAgreement 24-Nov-97 1-May-02
EC - Chile Association Agreement 18-Nov-02 1-Feb03
EC - Tajikistan Partnership Agreement 11-Oct-04 1-Janl0
CARIFORUM - EC Economic Partnership Agreemen 15-Oct08 1-Jar09
EU - Korea Fee Trade Agreement 6-Oct-10 1-Jukll
Colombia- Ecuador- EU - Peru Trade Agreement 26-Junl2 1-Junl3
EU - Canada (CETA Comprehensive Economic

Trade Agreement) 30-Oct-16 21-Sepl7
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Table 2: US Sample llAs

Date of entry
Agreements Date signed | into force
BIT Panama 27-Oct-82 30-May-91
BIT Turkey 3-Dec85 18-May-90
BIT Tunisia 15-May-90 7-Feb93
North America Free Trade Agreement 17-Dec92 1-Janr94
BIT Albania 11-Janr95 4-Nov-98
UST Viet Nam Trade Relations Agreement 13-Jul-00 13-Mar-07
US1T WAEMU TIFA 24-Apr-02 24-Apr-02
UST AustrdiaFTA 18-May-04 01-Jan-05
USi KoreaFTA 30-Jun-07 15-Mar-12
Brazil - US Agreement on Trade & Econom
Cooperation 18-Mar-11 18Mar-11
Transpacific Partnership Agreement 04 Feh2016 NA

5.3 Classification of Investment Provisions

Lesher & Miroudot(2005 presented the results of the analysis based on six broad
categories of substantive investment provisibtwmyvever, for the purpose of this study,
additional provisionshave beeraddedfrom the study byChornyi et al (2016), to
incorporate all aspects of substantive provisions that are relevant to modern day
agreementsAs such, two additional provisional categories have been added; scope of
the investment framework and sustainabled socially respaible investment, in
addition to one extra provision Otransparency
Regulation and Protectiomo this end, the framework for this study contaih8 broad

categorie®f investment provisions

1. Scope of the Investment Framework (definition of investor, definition of
investment);
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8.

Right of establishment and nordiscrimination in the pré establishment
phase(national treatment (NT) and mdsfavouredi nation treatment
(MEN));

Non'i discrimination for post establishment (NT, MFN);

Investment in services (specific provisions on establishment, NT and MFN
in services sectors);

Investment regulation and protection (provisions on performance
requirements, ownership requirements, expropriatfain, and equitable
treatment, free transfer of funds and temporary entry and stay for key
personneltransparengy

Dispute Settlement (Statestate and Stafielnvestor dispute settlement);

Investment promotion and aperation (ceoperation mechanisms
harmonisation of rules, asymmetries and future liberalization) and;

Sustainablend sociallyresponsible investment.

These categories cover all types of investment prawgsiound in 11As. The binary

approach to the framework demonstrates the exttail dmptured in the matrix of

investment provisions which allows for a more inclusive analysis of individual

provisions as well as their combined effasta wholéLesher & Miroudot, 2005).
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5.4 Typology

5.4.1 Scope of the Investment Framework

To establish an understanding filire scop of each investment agreement,
provisions thatinclude def i ni ti ons of 6i nvestor 6 and
significance.The definitions are never absolute however, are a great determinant of all
transactionsnd assets that are open for liberalisation and protection by the agreement.
The first column of the section is dedicated to the scope of investment framiework
table3witha typol ogy of O6yesd6d or 6nod on the

agreemerst.
5.4.2 Establishment (noni services sectors)

This typology is also based on the original woyklesher & Miroudot (2005).

The conditions of prestablishment is one of the core elements of an investment

0i

agreement. The o6righté to invest maketamecésses for ei

component which determines thdégitimacy of permanent presence and any other
conditionality that may exisf. According to Lesher & Miroudot (2005)the
effectiveness of establishmeptovisions depends on the existence of remedies to

address violations of the pestablishment principle from the host statbe second

It does not describe the actual conditions potential investors face in the host country.
8 According to Lesher & Miroudof2005), the right of establishment must be married with
provisions on the treatment of foreign investors post establishment to be effective.
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column of theappendix Ais dedicated to establishment, and the right of establishment

is described from the followintypologies:

- A N osignifies that here is no provision granting a generic right to set up a
permanent presence in the hostrioyf. Therefore, the host countriesserve
full control of entry and establishment regulated by domestic laws and
regulations. National measureshat restrictsaccess and establishmeate
expressed in various fornssich asscreening of FDI, quantitative restrictions,

conditions of entry or measures ralgtto ownership or management.

- A N Tiodicatesthat preestablishment is gnted on the basis of National
Treatment Thismeans that itovers the right of establishment, entry oflkis
enables foreign investors to set up operations or presence on an equal footing

with domestic inestors

- A NT + Mmbdicates that in addition to NTosti favoured nation treatment
is granted together to investofidhis is the most liberalizing approach from the

host countrya grant right to establish as a foreigmestor.The most favoured

9 The absence of prestablishment provisions also characterises agreements focused on
investment promotion and amperatiorrather than on investment liberalization. Agreements
with no provisions on establishment may also have a liberalized regime through domestic
regulations or another international investment agreement (Lesher & Miroudot, 2005).
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natiord ¢reatment refers o t he host countrydés c¢commi
foreign investors or investments will be treated esslfavourable than the
treatment granted to investors or investments of any third coditeyefore, in
combination of the two treatment®reign inwestors benefit from a right of
establishmendn a national basis or, if better, from third investors that have been

granted the most desirable treatment.

Given the sensitivities of regulating the right to investment, it is common to witness
governments pging exceptions or derogations for the purpose of protecting the public
as well as industries or sectoBeneral exceptions aseich kind, with measures relating
to national security, public health and morals. Outside of generalt®@gmgreements
cantake fourdifferent approaches of liberalization; positive,ligtgative listhybrid list
and noneThis typology has beeadopted from Chornt al (2016)Column 4 of Annex
A shows the type of limitations found in each agreement that contagsfishment

provisions.

- A Posi treferetoagréemdnts that explicitly lists all sectors and subsectors
in which market access and national treatment commitnagpkesto. In so
doing, it also lists all exceptions or conditions to these commitim&ats)g the
NT or MFN limitations it wants to apply (European Commission, 2016).

- A Negat irefees tol agreements thexcludesselectedsectorsor imposes
sectori specific limitationsNegative listdo not list the sectors which they take

commitmets, instead only list those sectors or subsectors which they limit or
34
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exclude by inscribing reservatiankherefore, all sectors and subsectors that are
not listed are open to foreign investmentler the same oditions as domestic
investors, and allowsof autanatic inclusion of new sectors (European

Commission, 2016).

1
=2}

Hy b r irafersltoiagpto@ches that combined both positive and negative list.

- ANoned no | imitations have been posed.

According to Lesher & Miroudot (2005},is important to keep in mind that in order
to determine the extent of liberalization for each agreement, the content of all sectors
needs to be taken into accourherefore, Bble3is insufficient to provide such detailed
information,and thughe levé of concession and limitations have been equalized giving

positive and negative lists equal scores in the index.

5.4.3 Provisions on roni discrimination (non i services sectorsposti
establishment

As touchedupon earlier, standards on treatmerare essential in there 1
establishmenfor foreign investorsin determining the investment conditioriduch
similarly, this goes hanil in i handin the posfi establishmenphasein determining
the standard of treatment granted to foreign invegtdiseir local marketsLesherand
Miroudot (2005), listed the following widelgccepted typologfor the criteria of nhon

discrimination:

- National Treatment (NT)The underlying principle of national treatment

concerns otreating foreign investors or investments no less favourably than
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oneds own i nv esThioimpies that the host eogntrynreay rtot
discriminate against foreign goods and services in favour of its own domestic
goods and service€olumn 5in Appendix Aindicateswhether such clause is

included in the agreement.

- Mosti favoured Nation Treatment (MFNFhe underlying principle of moét
favoured nations treatment concerns of treating everyone equally, without
di scriminating between their trading part:H
less favourable than the treatment granted to investors orrimeisof any third
count ry o6 inAfpendixAmdicateswhether such clause is included in

the agreement.

Limitations and exceptions for NT and MFN are laid out in the same manner as

Establishment typology, consisting of positive list, negativeHidtrid list or none.
5.4.4 Investmentin Services Sectors

The typology used in this section is based on the original work by Lesher &
Miroudot (2015) to capture the services element withlids. According to their work,
agreements with substantive investment provisions are difficult to claim for just goods
and as such, services are too handled via ¢rbssder trade and commercial presence.
Thus, if an agreement contains a services sedtisnalsolikely to cover investmentf

provisions on trade in serviceshr ough commer ci al presence ar e
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sectiond of the agreement, then the rul es

goods and services, regardless of whether sersamin exists within the agreement.

An extra typology introduced in this chapter Lesher & Miroudot (20150
describe non discrimination, in the columns 1015 in Appendix A is the General
Agreement in Trade in Services (GATS). GAT&fers to tle treaty of the WTO which
entered into force in 1995, as a result of the Uruguay Round negotidtient/pology
AGATSO therefore ttand hatoad teeatmemprantek o serveesc e s s
included in a schedule of commitments (positive listhvaitgeneral obligation of MFN

treatment (and exemptions)

5.4.5 Investment Regulation & Protection

Similarly to the above sections, this too have been kept consistent with the original
work of Lesher & Miroudot(2015), in their coverage of all relevant sutsections
relating to investment regulation and praiee. With an input from Chornyt al, 2016,

a minor additioro f 6 t r a hasheenrmmommgdated to the $ubections.

PYAThe GATS i nc !l -distensnatibroahdithe marleet aocess principles. It is the

prime example of a multilateral agreement that provides feegtablishment rules on FDI in

the services sectors based on a positiv@mitments (or positive lisapproach. While the

MFN principle applies across the board, the NT principle and market access rules apply only in
those sectors in which WTO members have taken
(WTO, 2002, P.4)

TaMar ket access, wichlare itelativedtaidards ofdreath&nt, market

access provisions address the host countryos
investment in absolute terms. In other words, in addition to the principles afisenmination,

a host countrynay commit to refrain from applying certain specific restrictive measures to the

(pr

spe:¢

regul

entry of foreign investment, regardless of whet he:l

p.3).
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i) Provisions prohibiting pdormance requiremen{®Rs)Column 16 & 17)
PRsare requirements imposed on investors from the host state that can have
tradei restrictive effectson trade and local production. PRse often
negotiated in the prestablishment phasexamples includeut not limited
to'?, local content requirements, trade balancing requirements, restrictions
on domestic sales tied to export performance, technology transfer
requirement@nd prescriptionsroimports and exporf®©CED, 1996)For
examplefiNo Party shall dopt or maintain any prohibition or restriction on
the importation of any good of another Party or on the exportation or sale
for export of any good destined fitve territory of another Paflp . Bey ond
TRIMs agreement refers to extra elements that falide of local content
requirements, trade balancing requirements, foreign exchange restrictions
and export restricts otherwise known as domestic sales requirenments.
other words, nori trade requirements such as technology transfer and

exclusive suppliearrangements (OCED996).

1)) Free Transfer of fundgColumn 19). This involves granting foreign
investors free flow of all investmerit related transactions dncapital

movement. A typical clause may require a party fid/ith regard to

12 iAnother major category relates to the capital structure and managefna@ninvestment
such as local equity requirements, local hiring targets, technology transfer, nationality of
management and repatriation of funds and profitso
13 See for instance Article 23 of Colomhid&cuadoii EU T Peru Trade Agreemg
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transactions oithe capital account of balance of payments, the Signatory
CARIFORUM States and the EC Party undertake to impose no restrictions
on the free movement of capital relating to dirgatestments made in

accorddnceéo

iii) Transparency (Column 23). Transparencyobligations varies across
different agreements, ranging clauses that refer to examples such as;
minimum requirements to publish, make all relevant measures publicly
available, explanation upon request of the adoption of laws or regulations,
to whole chaptes dedicated to ensuring transparency through the agneeme
for all sections (Chornyi et al2016).Specificexample of transparency
may includefi é&he Government of ajikistanshall inform the Community
of its intentions to submit new legislation or atlmew regulations... the
Communi ty may rsachlegsktioréal requltiols Suxclh
provisions support the investment framewotkis could be embedded
within the Investment section itself (number of agreements in total) and or

has a separateansparency chapter within an RTA or FTA.

14 See for instance Article 123 of EOCARIFORUM Agreement
15 See for instance Article 40 of ECTajikistan Agreement
39



5.4.6 Dispute Settlement Provision

When disputes arise between states or between investor and state, it is important
to distinguish the different mechanisms that are in place to resolve disputes concerning
interpretation or implementation of the agreem@&his section categories statestate
dispute settlement (Column 24) and investstate dispute settlement (Column ZR)e
typology utilized tadescribe the mechanisms hdneen adopted froitine original study

by Lesher & Miroudot, 2005.

In the instances @tatel state dispute settieent dispute settlement is resolved
through one of the following consultationoptions orin combinations i a d hoc
ar bi t which refens o the proceedings that is not administered by others and
requires participating parties to make their own areaments for selecting arbitrators
(US Legal Inc, 2016o0r is resolved through @ p o | ibbdy foranéddythe parties to

the agreement.

In the instances of Staie Investor dispute settlement, dispute settlement is
resolved througlone of the follavingo pt i ons or i nhoem@irmattiran; oma
indicatesthat it involves an independent international arbitrator such as the rules of the

UNCITRALor fdAper manent athebCSIDr ati onodo i ndicates
5.4.7 Investment Promotion & Cooperation

Provision on investmm@ promotion and cooperation are mostly prevalent in

agreements that do not contain provisions on establishment oiggrimination. This
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section will also the follow the structural footsteps of the original work by Lesher &

Miroudot (2005, to examine the subsections and its typologies.

i) Investment promotiofColumn 26).T he v al forelnvestynens 0
promotion section accounts for all Il1As that contain provisieteting
to investment promotion and cooperation in either the investment
chaper itself or in other clauses withthecoverage of trade in goods
Typical promotion <c¢l auses ma y require
encourage greater and Yhuthusalrliyv eb etnoe ftiack
steps for the mutual promotion and protectionrofvie st ment éwi t h a
view to improving reci®procal i nvest men
i) Cooperation mechanisthnCol umn 27) . The value Ayeso
addition to cooperating, detailed list of actions parties intend to take in
the future are also provided. Specific examples of cooperation activities
may include, it he exchangreand f avail al

mediumi’ term prospects and forecasts for production, consumption and

%Al nvest ment promotion may moreover extend to any
specific sectors only. Investment promotion obligations are often formulated in a broad manner,
leaving states with ample discretion as to their implementation. Tlieieaty almost entirely
depends on the good faith efforts of the parties
17 See for instance Article 12 of ChiincEC Trade & Cooperation Agreement
18 See for instance Article 7 of ECGCC Corporation Agreement
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trafYfedencourage the application of the

and technical cooperationéjint produc

iii) Harmonisation of rule§Column 28) Agreements with commitments to
harmonize investment rules and regulations;lauses that encourage

consistency and standardization of rules and policies.

iv) Any type of asymmetrie$Column 29).This refers to agreements that
has provisions allowing for differential treatment in favour of
developing country. According to Lesher & Miroudot (2005), when
asymmetries exist, the preferential treatment given benefits the

developed, more so than the depéng country.

V) Clause foreseeing the future liberalization of investni€otumn 30).
This is most applicable for those agreements with few or no provisions
on preestablishment andon-discrimination Clauses regarding future
liberalization is commonly found amongst such agreements however

vague in its description.

19 See for instance Article 3 of ECGCC Corporation Agreement
20 See for instance Article 11 of Chiind=C Trade & Cooperation Agreement
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5.4.8 Sustainable & Socially Responsible Investment

Sustainable development and investment are hot topics in the realm of
international trademaking top priority agendas in many of tinéernational summits
and forums attended by leaders of many countries. As such, this new section has been
addedin Column 31 of Appendix Anot only to promote such investments but to see
how well these issuend concerns are addressed in llAs, especially in the most recent
onesAs demonstrated in the study by Chornyi et al., 2016, provisions that refer to issues
such as the environment, public health, labour standards or corporate social
responsibility, beyod preambular language has been taken into acctMoreover,
clauses that prohibit parties from lowering certain standards in order to attract foreign
investment can also be regarded as having a sustainable and socially responsible

investment section.

Specific examples of sustainable & socially responsible investment activities
i nclude; féshall ensure that foreign direct
domestic environmental, labour or occupational health and safety legislation and
standards oby r el axing coré. l@bodmThet Radardséahall

facilitate and promote trade in goods that contribute to sustainable development,

21 See for instance Article 73 of EUCARIFORUM Agreement
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including goods that are the subject of schemes such as fair and ethical trade and those

involvingcormr at e social resporfsibility and account

5.5Coding

Numerical coding of the investment provisions have also been adopted from the
original work by Lesher & Miroudot, 2005. The range of scores are from zero to one,
where zero indicates the absence giravision and one represents the most DI
friendly provision in the list possibl@he other option is the mid value of 0.5, indicating
the middle ground provision possible in the li§he score is out of a total @1,
indicating that 31 is the scomepresenting the most liberalized and RDfriendly

agreement.

Table 3: Coding of Investment Provisions

Category Score

Scope of the Investment Framework

Definition of investor

No 0.00
Yes 1.00
Definition of investment

No 0.00
Yes 1.00

Establishment (non- services sectors)
Right of establishment

No 0.00
NT 0.50
MFN + NT 1.00

22 See for instance Article 13.6 of EUKorea Free Trade Agregent
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Pre-established limitations

(n/a) 0.00
Positive or negative list or both 0.50
None 1.00
Non - Discrimination Post - Establishment (nonservices sectors)

National Treatment

No 0.00
Yes 1.00
Limitations to national treatment

(n/a) 0.00
Positive or negative list or both 0.50
None 1.00
Most favoured nation treatment

No 0.00
Yes 1.00
Limitations to mosfavoured nation

(n/a) 0.00
Positive or negative list or both 0.50
None 1.00
Investment in Services Sectors

Investment in services covered by lIAs

No 0.00
Yes 1.00
Provisions on establishment

None 0.00
NT 0.50
MFN + NT / Market acce$SATS 1.00
Pre-establishment limitations in services

(n/a) 0.00
Positivelist/negative ligboth/GATS 0.50
None 1.00
National treatment

No 0.00
Yes 1.00

Limitations to national treatment in services
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(n/a) 0.00

Positive list/negative list/both/GATS 0.50
None 1.00
Most- favoured nation

No 0.00
Yes 1.00
Exceptions to mostfavoured nation

(n/a) 0.00
List of exceptions 0.50
None 1.00

Investment Regulation and Protection

Provisions prohibiting performance requirements

No 0.00
Yes 0.50
Yes, beyond TRIMs 1.00
Specific provision prohibiting ownership requirements

No 0.00
Yes 1.00
Free transfer of funds

No 0.00
Yes 1.00
Temporary entry and stay for key personnel

No 0.00
Yes 1.00
Provisions on expropriation

No 0.00
Yes 1.00
Specific reference to fair and equitable treatment

No 0.00
Yes 1.00
Transparency

No 0.00
Yes 1.00

Dispute Settlement Provisions

State- state dispute settlement
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No 0.00
Ad hoc or permanent arbitration (one or the other) 0.50
Ad hoc & permanent arbitration (both) 1.00
State- Investor dispute settlement

No 0.00
Ad hoc or permanergrbitration (one or the other) 0.50
Ad hoc & permanent arbitration (both) 1.00
Investment Promotion and Cceoperation

Investment promotion

No 0.00
Yes 1.00
Co-operation mechanisms

No 0.00
Yes 1.00
Harmonisation of rules

No 0.00
Yes 1.00
Any type of asymmetries (in favour of the developing economy)

No 0.00
Yes 1.00
Clause foreseeing the future liberalization of investment

No 0.00
Yes (services only) 1.00
Sustainable and Socially Responsible Investment

Sustainabilityand socially responsible investment

No 0.00
Yes 1.00
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6 COMPARTIVE ANALYSIS OF INTERNATIONAL
INVESTMENT AGREEMENTS IN EU AND US

6.1 Differences in IIA models
6.1.1. Structural

Table 4: Results of the Structural Analysis of EU & US IllAs

Measures of

EU (total out of 31)

US (total out of 31)

Central

Tendency

Mean 14.2 16.6
Median 15.5 19

Mode 6 &15.5 18.5, 19, 20

Highest Value
(agreement, year

22 (CETA, 2016)

23 (TPP, 2016)

Lowest Value
(agreement, year

6 (Chinai EC Trade and
Cooperation Agreement,
1985), 6 (EQ GCC
Cooperation Agreement, 198

2 (Brazili US ATEC, 2011)

Time Trend
(positive or
negative

correlation)

0.84 (High Positive
Correlation)

-0.23 (Negative Correlation)
due to the outliers

0.76 (High Positive
Correlaton) without outliers

The

numerical resulbased on the coding arrangement of all ghbstantive investmerit
related provisions out of 3The results portralilow high EU and U8 & | Ar@easure
in terms of FDI investment friendlingsg terms of mean average score and the

individual agreement score itsglfi addition toits scoring range anithe scoring trend

overall

structur al

anal ysi s

over time as an indicatto positive or negative correlatipifi any.
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Figure 1: Scatterplot of EU Coding Values
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Figure 2: Scatterplot of US Coding Values
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USscored highein general across the indicators, notadhltheaverage (mean)
score of 16.6, which amounts to 2.4 higher than EU, in addition to having the highest
valuedllA of 23 out of 31from the total samplingalbeit by one pointWhen compared
with EU, US6s most frequent lojloweddyl@and 11 A ( mo o
20, allof whicharqni gher t han that of EU6s score by 3 t
the sampling of 11 11 Ads, US has a higher t

liberalization is higher when compared with EU.

However, it is iteresting to note that the lowest value comes from US, not that
of the EU given theorevailing patternseen aboveThis is due to the difference in
agreement styles pursued by the Wig;Brazili US ATEC(2011), and the US WAEMU
TIFA (2002) have been degied for the purposes of creating a dialogue relating to
investment issues and promotion, rather than affdlsdged legally binding agreement.

Thereforethe scoring is drastically low in relation to its matemedian values.

Therefore, unlike the &, which presents a positivarrelation over time, the
US has a negative time trend of value@®3 due to the outliers. However, when the
outliers are discarded, US also portrays a positive time trend where an increase in time
leads to an increase imviestment friendliness score of IIABlowever, there are
variances within the time trend between EU andadShown in Appendix, specially
in relation to the steepness of the pattern witnessed in EU, indicabigger change

over time compared to a melinear pattern shown theUS of smallchanges.
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6.1.2.General Trends

There arethree general trends that can be witnessed based on the results
presented in Appendix 2 & &eneral trends analysis is basedtarhistorical evolution
of IlIAs in EU and US, looking at the changes in investment friendlinesebevel of
liberalization across substantive investment provisions to determine future directions or
implications. That said, the purpose of this researtthatso look foindividual changes
within specific provisions as well as to seesifch patterns present a positive or a

negative trend over time.

Homogeneity VS Heterogeneity

The first general trend is homogeneity versus heterogetitfollows awell
T established pattern of strong provisions on investment, consistent with the BIT models,
which reveals a homogenous approackth&rl | A6 s , with TIFAendexcepti on
ATEC.As such, p&loninemy¥ st hee NAFTA 1iNABTpAGr ed or O6P
modeP?, which means they all consist some form or another, common features that
classifies their model s characteristics. Fol
performance requirements beyond TRI Ms, a nat

circumst ances 6, Investort Stadetdispute setilamiern litktisis also

2 posti NAFTA model includes a mandatory market access clause (Latrille & Lee, 2012).
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evidentin the mdingmatrix of USI | AAppendix A, by its scoring but as well as the

consistency in theolour shadepresented in green and yellow.

Further mor e, the US has a clear division
and cooperation provisions and those without. For example, TIFA and ATEC
agreements have very weak legal binding provisions but have clear objectives for
strategic dialogues on tta and investment issues as well as expanding trade and

investment cooperation.

Much the contrary to the UEU has historically had a limited coverage of
investment in its lIAs, which has largely been due to the fact that FDI did not fall under
the Eurgean Union Competenceence, EU lac&consistency in their 1IAs with more
variance in the depth and the coverage of agreemdnteover, given the absence of
BIT models like the US, third countries have signed separate BITs with individual EU
member stas for investment protection provisions. For example, Korea signed 19

separate BITs with individual EU members).

Thus, EU isheterogeneoudn their mix use of GATS based, positive list
scheduling approach together with structures that go beyond GATS troemts or in
combination with noni GATS or NAFTA style with an alternative approach to
schedulingof commitments and domestic regulation policies aimed at investment
promotion and cooperation of rules (Latrille & Lee, 201&)chpattern is evidently

portrayed in thediscrepancies found in tlseoring of provisionsicross agreemerasid
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the colour shading pattern that presents inconsistesitty lack of clear trend. For
example, EU shows consistent developmewér time in areas such as services,
sustainable and socially responsible investmand, transfeiof funds etg but not in

others as mentioned above with mixed approaches.

Emphasis on Investment Promotion & Cooperation

The secondalienttrend to US and the EU, is in regards to the varying emphasis
on investment promotion and cooperation. US shows consistent lack of attention to
major investment promotion and cooperation provisions when compared to the EU. As
explained previously in thebave trend, with the exception of TIFA and ATEC, which
are designed for dialogues relating to investment issues and promotion, the rest of the
agreements show very minimuimr no engagement in suchommitments. The
investment promotion and cooperation psiem contains five suld divisions each
relating toa specific commitment. US, as a whole, scaeaxdit of the total 55, which
equates to onlg5%. When examinerhore closelyUS scored 3 out of 11 in investment
promotion, 3 out of 11 in cooperatiaomechanisms, 0 out of 11 in harmonization of rules,

1 out of 11 in asymmetries and 1 out of 11 in clause foreseeing the future liberalization.

On the other hand, the EU has shown progressive commitment to investment
promotion and cooperation mechanism. &tbws consistent inclusion of investment

promotion and cooperation mechanisms when compared to the US, of a total percentage
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of coverage of 78% which is almoatfivefold increase EU also shows increased

inclusion of harmonization of rules (7 out of 1a3ymmetries (4 out of 11), and clauses

foreseeing the future liberalization of investment (5 out of 13. interesting to note

that the total 6 out of 7 sectional scores of harmonization of rules, comes after 1991, and

the asymmetries provisiall come after 1995.

Such trends are important because it indicates that EU and US have differing

styles for achieving investment friendliness or liberalization. In other words, there are

multiple ways in which countries can achieve investment friendlinessandence with

their strategy and circumstances

Normalization towards Investment Liberalization

The finalt r end captures the essence of
normalizing towards regulatory convergence. Based on the findtgand the U&ire
emerging over time, especially in reference to the investment friendliness asovell
as the provisions which they commonly fall under. particular, the most recent
agreements TPP and CETA could either indicate this converging similaritiether

possibility of being an outlier. Othe basis of apparertistorical evidence, it seems to

be trending towards normalization of regulatory provisions. This is evidently shown in

the resultdelow:
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Out of the total 31 investmentrelated provisions42% of them have either scored
the same or have less thhpoint difference between them. In other words, EU and US
Il Abs are becoming increasingly similar with
the Investment in Services Sector provision stoodsileinghemost compatible, with
just 1 out of 7 subi provision that hagnore thanone point differenceSuch findings
contribute to thapparentrendtowards normalizatigrgiven the significance of services
trade in the modern trading systewtountng fora total of US $4.8 trillion in 23, up

from US $2.9 trillion in 2006 (WTO, 2017).
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7. CONCLUSION

In conclusion, both EU and US IlIAs have seen a progressive change over time,
establishing a more investment friendly environment overab. resultseveal thathe

degree of change sibjectto the differing models or styles pursued by each country

The EU and the U8ave distinctive differences in their historical developments of
lIAs; in particular the political restraints thtite EU experiencegbrior to the Lisbon
Treaty and the lack of modelshich served as a foundation for US 11/8n the contrary,

US kept a consistent modeliovestmentiberalizationthroughthe historical evolution
of BIT modelswhilst systematically differentiating the agreements in accordance to their
purpose and nature, such as the TIFA and ATEC agreements that served purely for

dialogues relating to investment promotion and issues.

In more recent yearhiowever,there has beetrends of regulatory convergence
found in investment provisions. CETA and TPP are examples of the latest agreements
signed in2016 thathave similarities in many of the substantial investment provisions
indicatingthe future normalization BllAs. Against this backdrgpn the near futureve
may expect to findharmonization of investment rulegtweerthe EU, US and the rest

of the worldma k i n ggloballyAadécaptable and compatible.
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APPENDIX A

Matrix of Investment i related Provisions in EU (Part 1i Column 1 to 15)

Scope of the Investment

Establishment (non-services

Non-discrimination (non-services sectors)

Investment in services sectors

Framework sectors)
2 Pre-
Agreement : s;‘::tze Limitations to Most Investmentin establishment Limitations to
‘ Definition |Definition of Right of Pre-establishment| National national Favoured |(Exceptions to| services covered by | Provisions on | limitationsin | National | national treatment Exceptions to
of Investor | Investment | establishment? limitations treatment? | treatment Nation? MFN? 11A? establishment services treatment? in services MEN? MFN?
(1) (2) (3) (4) (5 (6) 7 (8) (9) (10) (11) (12) (13) (14) (15)
China - EC Trade & Cooperation Agreement 21-May-85 No No No - No - Yes None No No - No - No -
EC GCC Cooperation Agreement 15-Jun-88 No No No - Yes Positive list Yes None No No - Yes Positive list No -
EC - Uruguay Cooperation Agreement 4-Nov-91 No No No - No - Yes Nene No No - No - Yes None
EC - Russia PCA 17-Jul-95 No No No = No - No = Services section GATS GATS GATS GATS GATS GATS
EC - Jordan Asscociation Agreement 24-Nov-97 No No NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
EC - Chile Association Agreement 18-Nov-02 No No NT Positive list No - No - Services section | Market access| Positive list Yes Positive list No -
EC - Tajikistan Partnership Agreement 11-Oct-04 No No NT + MFN Negative list No - Yes Negative list| Services section NT + MFN Negative list Yes Positive list Yes Negative list
CARIFORUM - EC EPA (2008) 15-Oct-08 Yes No NT + MFN Positive list Yes None Yes None Investment section | Market access |  Positive list Yes Positive list GATS GATS
EU - Korea FTA 6-0ct-10 Yes No NT Positive list Yes None No - Investment section | Market access | Positive list Yes Positive list Yes Negative list
Colombia - Ecuador - EU - Peru Trade Agreement | 26-Jun-12 Yes No NT Positive list Yes None No - Investment section | Market access |  Positive list Yes Positive list No -
EU - Canada (CETA) 30-Oct-16 Yes Yes NT + MFN Negative list Yes None No - Investment section | Market access | Positive list Yes None Yes None
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APPENDIX B

Matrix of Investment T related Provisions in EU (Part2i Column 15to 31)

Sustainable and
Investment Regulation and Protection Dispute Settlement Investment Promotion and Cooperation Sonall_y
Responsible
Investment
Agreement Specific Clause
Provisions Prohibition on provision Temporary Specific foreseeing | Sustainable and
prohibiting performance prohibiting Free entry and stay reference to fair State-state State-investor the future Socially

performance | requirements ownership |transfer of for key Provisions on | and equitable dispute dispute Investment | Cooperation |Harmonization| Any Type of (liberalization Responsible

requirements? |beyond TRIMs?| requirements? | funds? personnel? |expropriation? treatment Transparency? settlement? settlement? promotion? [ mechanisms? of rules? Assymetries?|of investment Investment
(16) 117) (18) 119) (200 121) 122) 123) 124) 125) (26) 127) 128) 129) (300 31)
China - EC Trade & Cooperation Agreement No No No Yes No No No Consultation No Yes Yes No No Yes No
EC GCC Cooperation Agreement No No No No No No Yes Ad hoc & Political No Yes Yes Yes No No Yes
EC - Uruguay Cooperation Agreement No No No No No No No No No No Yes No No Yes No
EC - Russia PCA No No Yes No No No No Ad hoc & Political No Yes Yes Yes No Yes Yes
EC - lordan Asscociation Agreement No No Yes Yes No No No Ad hoc & Political No Yes Yes Yes Yes No Yes
EC - Chile Association Agreement Yes No Yes Yes No No No Yes Ad hoc No Yes Yes Yes No Yes Yes
EC - Tajikistan Partnership Agreement No No Yes No No No Yes Political Ad hoc & perm.arb. Yes Yes No Yes No Yes
CARIFORUM - EC EPA [2008) Mo Mo Yes Yes Mo Yes Yes Ad hoc & Political Mo Yes Yes Yes Yes Yes Yes
EU - Korea FTA No No Yes Yes No Yes Yes Ad hoc & Political No No No Yes No No Yes
Colombia - Ecuador - EU - Peru Trade Agreement Yes No No Yes Yes No No Yes Ad hoc & Political No Yes Yes No Yes No Yes
EU - Canada [CETA) Yes Yes No Yes Yes Yes Yes Yes Ad hoc & Political | Ad hoc & perm.arb. No No Yes No No Yes
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APPENDIX C

Matrix of Investment i related Provisions inUS (Part 117 Column 1 to 15)

S R I S T B HIAE E EE Non-discrimination {non-services sectors) Investment in services sectors
Framework sectors)
2 Pre-
Agrecmient 5;::::3; Limitations to Most Investment in establishment Limitations to
Definition [Definition of]| Right of Pre-establishment| National national Favoured |Exceptions to| services covered by | Provisions on | limitations in National [ national treatment Exceptions to
of Investor | Investment | establishment? limitations treatment? | treatment Nation? MFN? 11A? establishment services treatment? in services MFN? MFN?
(1) (2) (3) (4) (5) (6) ) (8) ()] (10) (11) (12) (13) (14) (15)

BIT Panama 27-0ct-82 No Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
BIT Turkey 3-Dec-85 No Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
BIT Tunisia 15-May-90 No Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
NAFTA 17-Dec-92 Yes Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
BIT Albania 11-Jan-95 No Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
US - Viet Nam Trade Relations Agreement 13-Jul-00 No Yes NT + MFN Negative list Yes Negative list Yes Negative list| Services section [Market access| Negative list Yes Negative list Yes Negative list
US - WAEMU TIFA 24-Apr-02 No No No - No - No - No - - - - - -
Australia - US FTA 18-May-04 Yes Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
US - KOREA FTA 30-Jun-07 Yes Yes NT + MFN Negative list Yes Negative list Yes Negative list| Investment section NT + MFN Negative list Yes Negative list Yes Negative list
Brazil - US ATEC 18-Mar-11 No No No - No - No - No - - = - - -
TPP 4-Feb-16 Yes Yes NT + MFN Negative list Yes Negative list Yes Negative list| investment section NT + MFN Negative list Yes Negative list Yes Negative list
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APPENDIX D

Matrix of Investment 1 related Provisions inUS (Part 21 Column 15 to 31)

Sustainable and

Investment Regulation and Protection Dispute Settlement Investment Promotion and Cooperation Re:::)i::i::le
Investment
Agreement Specific Clause
Provisions | Prohibition on provision Temporary Specific foreseeing | Sustainable and
prohibiting | performance | prohibiting Free |entryand stay reference to fair State-investor the future Socially

performance | requirements ownership |[transfer of for key Provisions on | and equitable State-state dispute dispute Investment | Cooperation |Harmonization| Any Type of |liberalization Responsible

requirements? |beyond TRIMs?| requirements? | funds? personnel? |expropriation? treatment  |Transparency? settlement? settlement? promotion? | mechanisms? of rules?  [Assymetries?|of investment Investment
(16) (17) (18) (19) (20) (21) (22) (23) (24) (25) (26) (27) (28) (29) (30) (31)
BIT Panama Yes No Yes Yes Yes Yes Yes No Ad hoc Ad Hoc & Perm.arb. No No No No No No
BIT Turkey Yes No Yes Yes Yes Yes Yes Yes Ad hoc Ad Hoc & Perm.arb. No No No No No No
BIT Tunisia Yes No Yes Yes Yes Yes Yes Yes Ad hoc Ad Hoc & Perm.arb. No No No No No No
NAFTA Yes Yes Yes Yes Yes Yes Yes No Ad hoc Ad Hoc & Perm.arb. No No No No No Yes
BIT Albania Yes Yes No Yes Yes Yes Yes Yes Ad hoc Ad Hoc & Perm.arb. No No No No No No
US - Viet Nam Trade Relations Agreement Yes Yes No No Yes Yes Yes Yes Ad hoc Ad Hoc & Perm.arb. No No No No Yes No
US - WAEMU TIFA No No No No No No No No Ad hoc & Political No Yes Yes No No No Yes
Australia - US FTA Yes Yes No Yes Yes Yes Yes Yes Ad hoc & Political No No No No No No Yes
US - KOREA FTA Yes Yes No Yes Yes Yes Yes Yes Ad hoc & Political Ad Hoc & Perm.arb. No No No No No Yes
Brazil - US ATEC No No No No No No No No No No Yes Yes No No No No
TPP Yes Yes No Yes Yes Yes Yes Yes Ad hoc & Political Ad Hoc & Perm.arb. Yes Yes No Yes No Yes
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APPENDIX E

Coding of Investmenti related Provisions in EU (Part 1i Column 1 to 15)

Scope of the Ir it Establishment (non-services L _ . .
Non-discrimination (non-services sectors) Investment in services sectors
Framework sectors)
o Date of Pre-
m : signature Limitations to Most Investment in establishment Limitations to
. Right of Pre-establishment| National national Favoured [Exceptions to|services covered by | Provisions on [ limitations in National | national treatment Exceptions to
of Investor blishment? limitations treatment? [ treatment Nation? 1IA? establishment services treatment? in services MFN?
(1) (3)

(9) (10) (11) (12) (15)
China - EC Trade & Cooperation Agreement

EC GCC Cooperation Agreement

in

EC - Uruguay Cooperation Agreement 4-Nov-91

EC - Russia PCA 17-Jul-95 .5
EC - Jordan Asscociation Agreement 24-Nov-87 .5
EC - Chile Association Agreement 18-Nov-02 .5
EC - Tajikistan Partnership Agreement 11-Oct-04,

(=]
I

CARIFORUM - EC EPA (2008) 15-Oct-08
EU - Korea FTA 6-Oct-10

o
I

in

(=]
I

in

Colombia - Ecuador - EU - Peru Trade Agreement
EU - Canada (CETA)
Total

4.0

o
in

in

5.0
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APPENDIX F

Coding of Investmenti related Provisions in EU (Part21 Column 15to 31)
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