creative
comimons

C O M O N S
& X EAlI-HI el Xl 2.0 Gigel=
Ol OtcHe =2 E 2= FR0l 86tH AFSA
o Ol MHE=E= SN, HE, 8E, A, SH & &5 = AsLIC

XS Mok ELICH

MNETEAl Fots BHEHNE HEAIGHHOF SLICH

Higel. M5t= 0 &

o Fot=, 0l MEZ2 THOIZE0ILE B2 H, 0l HAS0 B2 0|8
£ 2ok LIEFLH O OF 8 LICEH
o HEZXNZREH EX2 oItE O 0lelet xAdE=2 HEX EsLIT

AEAH OHE oISt Aele 212 WS0ll 26t g&
71 2f(Legal Code)E OloiotI| &H

olx2 0 Ed=t

Disclaimer =1

ction

Colle


http://creativecommons.org/licenses/by-nc-nd/2.0/kr/legalcode
http://creativecommons.org/licenses/by-nc-nd/2.0/kr/

A A B9 E

FeAe] W §4BHTA
B AT

A Study on the
Trustee’s Right to Indemnity

20189 24

Al=tista tishd
Mo dHAE

IO



o]

R RCIEERLEEEE

B3 A7

AxnF = 8§

AN

=R WA SRR A&
20173 12¢€

A&tistn ok
ER R
T o F

Fo WA AN =R AEY
20183 1¢¥




L =)
I R S S R
- = . =
= Ty A TS = &O X o (s " L
= % T o WO R ‘@lﬂv ;P_ow._ Wml_l Y ‘Zlu %W ‘m_wu £ ‘Wﬂﬂ % —~ X oy Y
SN o| PR E S R = TN oz B
g T B e LI KR W e <
o B = " T [ &n W9 S K ~ oo
™ T ° <0 ol S R N o % 0 oo o
B oF o ® odo X° g o — X = W fo oF =
ARG L e v P o= e g W oar - Am [ N B
%ﬂwﬂ%ﬂ 1uﬂﬂ%¢@ﬁﬂ5 W 63 1%
T 0 %o oo 2 = o = 9 9 5 o oon
P K TR i A KO S 5 ] <r
~a o} oy o o ol ) G <O A oo "oV
N oF o ~ &t olo ~ o= K - pl
4 ® T A F T ° m oo om M W L
o Mo %Jmm}wg.ﬂéo}ﬁu@ e e
T oo O g o 7 X R R S S AR
T oar X fre .?.ixau =5 Ll%wlncn ~ X oT
IR T 0 momﬂmﬂﬂomaﬂx%x S
G TR B ﬂLaELE 3 T gro= ol o N
To! = M w < Ton ml o AR = o [ o7 el L S o = O ar |
urmuLﬂA ﬂ.%ﬂx o oR o = A
2T L% oo ) #ﬂgnxn%%ﬂ%@mr%%mx1 i
FoxX T ozl = R S oo @ ® T o B W
~ ° - = Y X 5T = < o o < oo N
- gy B o o ol o RS x B TR L R B i o L
; 6o < — = _
) L+ - <0 =) 1 oY JMH MEM ™ oF W or o B m ,% e " m_.ual I WW_
X0 2o o % iy W o RS el Ak WT o & © N R ﬂ M n_AIL = o
gomuma%ﬂ ﬁ%%g.ﬂ%%%o%%MWﬂWW@%
—_ — f 1_| )
D M g Al L,L_oAL&iﬁanﬁﬂMwo%%gﬁ@
g mOT Wﬂ = X o T = wﬁ_u. do Tl W L T B R = B T
— . S < = - ) = I <o oo X
SO oy g Yo %E%%%w%ilm
o Y w2 Dﬂém?T@%%ﬂﬂﬂl_zﬂo_u%
C N ﬂ%wa%wmﬂ%ﬂ%%ﬂmﬂ%@wﬂ
i g I R oo o= M CEEmemr
%ﬁmﬂﬂe_ﬁﬂi;%mﬁ A BW%A,%%H&
T e X wflﬂiﬁ;;_,_w,&ﬂwnﬂiif
5 Aaﬂmiwﬂ%%ﬂél#mﬁw_zi
PaPETE LR eaz s
TN R TE



;ﬁ[

Al e}
_”ﬁfq 7]
X

L
L=
b

o

°

HLQ_
O}E}:ﬁ——q:ﬁ
:rq(ﬂ

-

Rl

9
7
1_7:] .
| e
20

S

=1 (e}
._AE .
5 TQJ'X]—Oﬂ

2

]
OO%J%L _
o

T T
xﬂ}
:%Voﬁ
q%uwa&
e x oA
EELE_H mﬂ
2o w5 o m o E
17AXL| }AT_JEE_E
or mUl Ht ﬂn_rmiobf
ﬁuaﬁ W A_._ﬂé_k mwa}
ﬂﬂﬂrﬁﬂufg%quafrg&_%
1_|1_| )
xuﬂelowoaﬂmﬁ.ﬁﬂﬂﬁ di
‘mw o 1A1u_l;,A ﬂ_”1r 1_|O
_uo_uﬁoawﬂéuo# uﬁbﬂ%/ﬁ;Xﬁ]
= T EhmﬂwDLLCE 7 -5 U1mmom.m -
ﬂHXZ;XLooNJoT%L‘uIﬂH&_uWAL
Z_.wlqglaul@_o:u = Zﬂﬁllm_ﬁ.wﬂ\ﬂr_/oﬂﬂﬂ_/uﬁa_u
e ﬁo?}aﬂmaaﬂzyﬂi;}w.;
aﬂ_o uﬂ}ﬂﬁﬂkﬁ?ﬁo N VomﬂA%
3L ]o_lo,_zlwmﬂaléﬂ JOTulx.loﬂ‘_\
ﬂwmnmwﬁoﬂf ZuqdllﬁtM.Ldlﬂblﬂ”Hﬁoﬂ&Eoi
T R ) o o T Gl g % SR > ol
ﬂ% LLAéiaéxﬂzmx%HaoaJ
@wa;ﬂ.nw%%ﬂ.ﬁaig%wmoﬂl.
m_?oc%a&umma%é:o}TV waw
< of Jo7 ]1 k71
ﬂé%ﬂE? Hﬁﬂ.wALWM%ﬂoﬂnk&.ﬂ?
H ~ = B - T ) oH
Lihboqoa Qnon%@Wanzawao oT
LAoLLﬂLQLomraéﬁLﬂkio]ﬂ W mﬂwﬂwﬂ,J
miﬂ;_ M;mihfrf ﬂ;wmwélnoqlﬁ
oonTZoLoxxﬂmﬂéﬂ}ﬂlPaﬁaaLwEJ
— O‘LIE‘IO*HﬂHIOO )AL—/)U_._A‘IfOBﬂu_I
V%%%@H @¢&g;%%vfo@ﬂ@
%mﬂ.fou Hbfﬂu %oﬂaﬂﬁoz-oﬁ,ﬂ,aT <
0 oF nno1;1r L.MA ﬂ.H: o EE&
ﬂa eayﬁhhgl_au UHELW1M
r 1rEl A |
11r OXﬂrﬂ ffﬂﬂﬂl >
)AL o hA Z.E m — ‘H 0 HT ) ) Of —— —_ =} ) ~~ ~
urm%ﬂxoxﬁ? mﬁ.ﬂﬂnxﬂnaﬂgxm
A_I MEOAT]&.IMOUM%MZOJKOE UTQN_.OJ%
Mo T ﬁ.z o @‘mog _x i
%W%M%WME% @ﬂwﬂmﬁ_f
0
T _Zoimma N np o T « T
QM&?WV&;W@Q&Q B
O .UU
< ® R o o RN
L‘ul ﬂ,l o X_;OL,&«
Hlﬁg ﬂlwmﬁ _
o )JXISE =
]ﬂﬂﬁ,.r‘.wo\mﬂul
S L7o] ﬂoX
‘WH_/_I ALQ;OE
WE mawo
oﬁoguﬂov
ﬂo_soﬂo
= o}
th}
7MM‘UI
=
!

- i -



Asl AL 1 GFBYTA AL AATTE AEH WE
A AL I 0SB T Sl e SR BHTAL 17
g2jo] ke, ool i WA ulsk Basth £ FlR} 59
A TS SR Aol Ao BHFORN AP oA
Lo gg e Rl Mol Hiu, AaE ol A5S 988
B AEAES AAT AJAEY FoAAAE Fojn TIE A
2o e vkt 9 AAsksh

)
K
s
ofo
1o
=
M
::1,
Aul
of\
)
ro
-z
nft
_>|i
1o
i)
oX,

lo
r
oft

>~
ol
X
1o
o
o,
=)
Xl

of &= VA= FLI Afoln. AYAEE EAA Y] s AlA 9

e 7o R sto] v @Ak JoR odH e, AEe &8

gk ¥ 2016-21395

- i -



Hr

ALAAE

g
Xl

Mg ABY T 4 o)

Nro
o
mi

—_—

<

10
- 10
10

T8 d%

s

N

o

A1 A e A

X

H(Equity)el] )3k

3

Sgu

I.

of MAGAHE) B &

A

e

II.

5
o]

o)
MH
W

—_—

<

o

13
13
14
16

20
20
21

;(-ﬂ 3 7% ]:]] %—’2}%7@ I?--:,L_J_g,’l %%

Aersglol w

I.

26
39

33

33
33
43

al

3t

H] B AFZL e,

A7AY W B

&%

Al 3 HE

?l_

A1 A A o

.

O

—_—

0
=K
M

o

_iv_



V. 829 oF H] S AF3F ] LAl O] FHA] oo 78
VI, Z2eFxbe] Aol A SFTF H] R AFBEO] T weereeeeenseninniennns ]9
VI H]8-9] 22T o, ]8
A 2 A FAA I H] BAZE v 90
[, A G A F] seeseeoressossorsarssensensinsiasisisssssssssssossassssossossessessessens 90
. 2lete] 2ast 9] Ao TG 0] s 91
M. 5ol zpol chat Wl G AFBH T QA o 7 v 102
V. S0 zbe] 8k v 8 A3 TH O] 1A Q7] e 114
V. f‘g/\]—‘ﬂo}‘ﬂ ................................................................................. 116
VI, SR ZF0] AFBEOJTL B A]| weeerereerererremsereinmneinnieisnieineieienieiies 117

A 1 A TPTE e 125
x—]] 2 A 0&1;1_75191 fSEA].Hg—\ﬁ ................................................ 127
. AFA AR 01 A o] B s 127
[ OO 128
TIL. S A] O B werverersssresssssssssssnsssssssssssesssssssssssssss s 131
A 3 A AEANALL] HEo wWE PAFHFE v 132
L. TR Q] A 7] eerreererreeersseineiseeesistiie e 132
I R o 133
M. AU ZH(RFZ T ZE) eeeeerererernrsisisisiini e 135
I\Y 701141;151 Bl e 157
V. AT H A Z s 161
A 443 FG2 X9 HEF HLAFF e 162
[ BEZREFRE TEA| oo e 162
[T, ZREFRFO] H 7] v 163
M. SEFRFL] TFAE s s 163
A5 A HLANHTA FALY AT e, 164
[. AEFAALY] FHo WE A TF oo 164
M. AR o3k A3H Y] A 8F o] B v 165

- 5



166
166

—~0

H

%

A

ATAe A

&%

ojo

Al 5 & H

168
169

171

Al 6 A ZIE e,

A 1-2

E

-3

A1

E

H3d 2

187
193

Z

_Vi_



-4

10

o0

(/\

dl

—_—

(29 1] 4

- Vil —

1

p——

WY
e

> o)

ot
1

A -



A1 A

A 1R AT 543 a4

FEuEtel A o AE2 23] JYAlEE TR s =89
2 o

Foma FHME] F2 olguo] fhil, FEAN LA

rSE

X

Aexgs % /IR F8uuA 1 Ue weta gl o
= g ofe g T 58] =)l @tk Age S
BARY, EA 24 71 oy AR eRTE AH, AEA gle

Ferdel 3 A welsk sbsdtel weldelA FFE AHNE A
FE 5 AR, EE AgARe] oA AL BF A9 A
& 1 g ZFst] AN ol AHE b, 0% Bakol FEA

L A JEred 2 = FHow,
A|22.(2007. 8), 7477 Fx. ofof weh AEF= Ao I HEE,
YT AT o
Aerelel dja) 7=
b3 wes sk,
John H. Langbein, “The secret life of the Trust: The Trust as an instrument of Commerce”, 107
Yale L. J. 165, 179~185 (1997) #%. A, A7} FAsl= A= AEL =t
9 o]9)s R £ = TAFE A ]S (insolvency protectlon)E 7HA, =4, Al
& TR FAske 01"4011 skt Al S star FEAE FEA AgAE 4
ok ok Olvi ’“‘::."XPOﬂ tf3te] FAS 3FA k=th(conduit taxation). AlA],
gl A¥lsks A FEHAR stolm AEAY oS fldiM Al Ads ¥
Apstofof sl Al gtol 7Po}°1?<% TEAY AEe AT 5 Sle AdaArt 94
¥ 3 AE o] o] 5 ZFA|SkaL Q) TH(creation of fiduciary regime). H#l, A1EHS A e
ARzES] SIALE Hugh EFsHe AAL] #-A X (flexibility in design)= 7F4] 1L ‘E‘r{OI
A, A 718 el #g A 243 E%ZH*&*J, 73 1 34 H2017. 7), 39}
8 AmyE A A, FEAE ABC, F41TgH]o}o](2012. 11), 44~457.

2 N o

1. .__;rxq _'-.‘I_':I_ -l_-ll -__.:.I'l



S A QT oA e A} FEA
o7 AANE BT, e A A @A Jeke] AEAS B
U 9TE A9H, St FuAe] AFES FAl: Fr’
SEsn GAE AT

AQe FAL Hel AFE FYsE Aol 9¥AYoR AW
A g o FRE Agsith AeAe] Hegel fest Al F
A7t Hel o LRALAA DHe vE B AEsAd, A

SatA HATkE, FEAt AF 0 g ol B T

oft
S
>
>
>
>
o
1o
o
:(l}l‘_',
as!

=
Hor, ost i A olel b Al42z0lA4 FERRLS] H|§
AlE shel FEARY HlEAEE st AU,
N AEHHE #1242035, 2011. 7. 25. A /)4, 2012. 7. 26. A&, ©]
& AlE e HEAAEHS Adexold vgdS A Ecolgke A
Eoate] AR S B Wgs] sielth AN AEN Aldex

T
oz
-
M
o
rlr

oA, cH R A E T ok S Al el 3 o, AR A141%(2017. 9), 851,

5 o)A, &9 =, 851,

¢ i AEY A2z <FERY v, SR TA Y AES Fou, AE
g A46xv= v EATAF T Aol AFor ARo] jFHERE v B =E
A Mg AE el wel e vl et S v ST Helg
o, A% e cHAboEeE &olE A ARE-SEITh

a
1)

]

¥ 2

SERS LS



1o
_OL
_rE
-
U}
>
X
2
yiu)

>
>
-
1o

4 2 4

SRE B gAY T Betols AdY AT e Fehe J
$7b ol m(ae Al4ex Aled), & A sol AR FeR
ATl Wil 2 RoE 3o sjMe] it Best HA
ol ghout, ulgABYTA A, W, WA, WA el
gatol WS ARHA e PR

@97AL DAL Y K5 AW AT dou, @ Aol

MES AAFAL RS BAF o] fpRolold, AY Ny
FeAe] MEFBYTOl B = vIES AYolth EH e
3 QL AHAEE AT Aw

wlofx 7] 98 AEZA, 3o TrjHel AEAE
AL FEA W gFBYTAY }
b oee BA W oA wele WA A% A

T ERelAE A AEgel Aol 2 wFEAA, # A selq9 =99
S go] A4 AECIAL Tl fAHGT A2 A 1o w3k
Ry Fast wish Pol, B w=RoNE A A Hae 95w shuA,

# AE 6?@]*14 dE7E A e SR fAET Yy ddEE 49 Qg
stk vk A AlER A ARo] Dttty ddEE FeEol #stol= T
ol A XMI‘] =2l 33l Th

° 7 oAz}, ek HAAR A FA T, wARRE AT (XXX), BF9AH2008);
o], *JEL?E‘XH BT B3 @, A AT #1268 #33(2010); ©]
71, o 2719 Jid, dak 9 v g RAAAS e tid 5k AEFEAY] 27
£ FHoE, ToHE A13H Z%1151(2012) HaA, “Algd wAgst Hl%—iﬂ Hl| - A
s1FTHY 2012. 2. 2. 431 201011484835 #A S AVIE”, vlwAPH #1199 235 (F 4
57%)(2012), A&, “A B T8 Azmjzd @ v]EAREE -] #ek A
T, ZolW sk 41108 A123.(2009), ©]F 7], “Al e AR ] tfst Folxpe] M) sb%
Ay FEA B TAL d9] 9 BRG] 2 S FACE, HEkdT A7
% (2005) 5ot}

0ok kA, A E o, e, A3, A &9 (2011. 11), 179,



wo] ko, 2o 4%

71 wZell Frle] ABAEE A d mE o2 e WA &
=0 A F4EA ok T
FEARS WSl SAE ARseke] £4% TAEd o
7178 ok ofell & =22, & AN N AEHAS 68t
ATl Aol ddeta HE AERA HEdEA Tl BEko]
e1=r9 SieElel AtdE 248, AHES FESe WHoR Ak

S =g BARIA H,

AER Al46x7F ook stEw, AEW Aldexe] wd ATt A
_]

ofof Ft} TR AEMY A4exel Wi, oA, ALY s& A

1o

, 7 QE3}212014. 3), 44,
, < 9 o wFelA o] E AFaRA AR
=3 wl=E Al #eh Y go] t21, vF delX % Futth &= A7 o
9 2 =M 787 v AEYS F
5]
[e)
=)

[} R

2 sk AEFQ Bl wekel A, oo A, A5 14 F
> &
o

u] Alepgroleba sttt

e k!



IL AERA 1 &3EZ T4 189 99

ARl qfAolztal & oAAZF AR 53], A2 Ald A (fiduciary
g

e elA muy AwAe
A o

H &3 7ds araske o] Zbesl Bola,

it AR B2 A AR BE FoRelA A8sE 3

i\

ol

B oA Jhger e, WE-5(2010. 2), 358H; AR 7hae, AlEMY A2, HER(2012),
376,

¥ oole3], H gAY T, ofAlotol A8 A195(2016), 183 : <E-AW > 203
(A FEA ), AR AMAAY] AFEA ), A/ (F-A ALY A
), A3MIZ(FAAAAY A THE), AWBTRAITES] AIFHEA WL
FEAFTA)7E Ak <AlF>el= Asez(AFIF e A dEHTH), A5
Sl EAES v e A5 AEA ), AelE(AHEAT2 A ),
A626(PAFA L] A TH)7 A, 1 osrell A1081E(Fre e A B &%
TEY7F Utk o] F A203F+= A|367F, ASM4ZANN FATFHOE AT, #1594
Zv oA AlellzolA FAFAECR AFEM, ABF= A343x8F #5623, Al
1081% A E=AFTHCE Adgd

BogddA o] Batol= A3 ALE Vol A&d

o ol «gd T e FAAY FEALS RE FAHCE, HlwAPY 22(1), $hrv]
WA 8H3](2015. 2), 25,



o= VA At AT S T8 AR b A
At olgl At g4 el vl Aegsx A1l o
A1) UAMFEL] H ol #3te] Fau|E AET o= A
AES F o] olRE AT F dal, VN Addrxe] oJstd g
BZFo] A glo] WAl 7|Ete] EAZ FAFE LEsHA o wele
FAFANA Al YT, 1 AL WAE I o] ojAE
AT o] A Y] FEATE AR A& flste] vl &S A=
A AFS vg 9 o] gisk ojxE TS F e A2 6w Al
EdAlel S8 HErt okt fdely FERTH o] Bls 9
sto] AMFE A sk Aol dubFor Y= W olvhretar i

A 1%‘?;% 2017. 1. 12. A3l 20111}55223(3 &), 20151124135(4k &) B2 2z, A
At At A ETE BAS Zhe HollA M Agd AT g

13}1 2},
‘P‘“, %ﬂ AE A133x9] FAN-9} wIY Ales1xe] Ao
T, OA#AYF7F FHAYgFEY W derEx FAgTE 0191
Al ELXH*POH gk o]dHE TAG o] AAFgYH S3td Fe
9} @%“4‘“ ST olale =gl A=A ool wet A4
AE= EAD gl Riste], A= FEAtERE A LA AR o
T dukEel ﬂ#ﬂm Hol W8] Feow BE Ayt dygshth(RAd &
AVE g, H-E(2012), 2679H). ATERH A33F%9] o] fluiEtE S EAke
DA NN FERFAAl ABAT Ao #et AT -5 AT & Q=
AE1a43E, ke =2 (F 16), 299), 9 O] A7t ettt *JﬂﬂEE} PB& 2
e R R o= NE“?;W AT o - (A32x), TAYIF(A3Bx), ol dukl A=
A A F(A34x)E FA [ AP R J%O‘ok’ﬂu}. ARA e 8- A3 A4 V.

Foll A F=3irt

18

N ﬂ-‘
2

o
N, o

iy

[o

o lo oy
o i HU
‘W ko o

el
érsL'



WG, Alekell 718 AF-Eol AP B Hoprl AE ALY A

e ee guuAon ANAL oldse] £fAe tjgH
28 Agshn AN AHg e e FH§HA ok WGk
guel Ttk o9 whste] S Wl “AEhge) Nge g
A7k SEAAA BR 0 AAALE o] dstAL ek AL sel 5
SR stold AE BAL slstel 1 AMNS B - ARSI s

ol g} Pol FEtAE AgAe] ALFARM 1ol tf pel AR
2 Moz 9ed) dedel sl A9 vEn, A4t Age
A BAL FolANA ARANY Hel QR B o] e
A shed Aeks W2l Wl A% woRt FEe] WY
E@ely] E wol vk T3y] wRe] A AE WEBAY 5
FHE AEstel M EYRel B FIL 5US T Je AoE W
wdth nhebd S N §YRYTAL S8 FIH A PEw

19 o]adz}, o9 = (F 16),23~244.

0 ol AEY oMo BARA, # NEY A1REAY Fd)dMeE 59
NP S FERRA o] AY 7EFS] RS st R fAs oY, A
AEH A2z "] Fo)els 5] ArHE Aol AFAAEY dFE EE
Tohy S o] M ALY HdRAL] A e 1 8t HES e FoE Ao zA,
Mg 7Hs Aake] W9 E gkt

2 o9l 1991, 8. 13. A1 91tH12608 B2, 1994. 10. 14. A1 93t462119 #A, thH Y
2002. 4. 12. A 31 2000t}70460 HE 5 FF. AERS WoAlEy g, SERR}RFE
FEANAZ S &3] o] A Z|HA FA FERNA AlE FZ ol upEt Al
EAAS B AHEIEE &3 HEAAEE FHellA N AE stelAE €
I3t dAg o

2 oldzt, o9 =E(F 16), 261 Fx. Yol U T A, AEgA A
g2 oAt F4e] Aol



A 2d =89 4

Aol A WA AlEel] et AWES
A siEe] AW AAH AEeA gERAAe SN o4
Q1 wol Bu®, WAA FFH BN Ay FIS AwA 9
A AHS] fletel we w=olh AlHel gEd, v gARPFAL
Asto AW W UelA vl Aerge] Asls fe g

AP W GABYTA DA e AeA] e g
B3b Folge] His v ABOE Uiro] AEWTE WA, A A
e w4 Tl Batel, uiag S AWy FEHE

Feabe W gAENG FE, AR A TA 2A B Py
A, 43 el TEEE vl g, AT 59 BRG W9, A2 T

2l W9l W] AEIA ] #F ddV]E, FEA AFANA AE

B o)A, AEre J) Wele] B A7 BAR S, AAEIAN01T. 7), 6
- w3 S AR, Agdeta et

2 oA, oke] A, 1094,



Aoz thofel H

A

2

o A, FER

}

)AO

ofo

3} 1)

AA

2

T/

inue

B
Ul
ol
tlo

0

bo A=

o 7 Bl ws

)=
5

ol

N
o

o W

st

GhE

MEABYTR WA FAHY BGS

A 0.2 A AP T4

=
L.

A 47| A

=0

—_—

K«
e

—

X

tod Hl gl &

S

ok, AR A

APl ledl, Aozt

oz A%

o]
=

A1

ol

Fol ot dobrh A

S

=N
o

d

=X
[e)

o] W A7), FERRe] Al F AAFE A v}

1 A%

9|

El ™
| -
™
ol T
% o
O K
mrt ol
! TR
ol =
B A
~
<9 oT
olo 0
& =
] T
0| M-
£ "o
= Y
_E wlArO
R b
‘ﬂi jend
—_ ©°
N !
wr )
A X
o Mo
- n
=R
T x
T w
o) Tl



A 2 F A drEH
H| A YTE A%

A 13 AE

L. 3 (Equity)el] 2§ A

Jﬂ
3
c
o
flo
o2
H
=
>
jis3
o,
Z
rE
Y
Jo
r*
O

o= E%‘%ﬁ(common law)2-
w7 Sleke] S4E FHM(Eqity)l oatol AH AT, BB
2 HEHol 7HA= AU G s A H vz ddE A

25
26

T

]
9.

1A%, <kl #,33%; @229} wpALERH] /3] -] ﬁJi A, WeTedd o dAdin
Al e, AR E3AR2005), 25 ;A 3] 7bs Al E(revocable trusts), ‘)fH]X}/\ =
(spendthrlfttrusts) T SAZ ¢ AEA RS THAHT

% oleigt, “AENIY AR pae Fold mEe] B WA A A
o vRAFS]=3(2009. 2), 1.

2 Wills & Trusts, Robert L. Mennell & Sherri L. Burr A, 4% 9, v]=Ag-faA3 A
Erof gk A= o], B AH2011. 1), 195¥.

)

“ulATE o] ek AT, A S 18(2004. 6), 11,
oko] 2 229 Sarah Worthington, Equity, 2™ ed., Oxford University Press(2006),
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(fiduciary relationship)= 7 2] 8k 4= QUT}®. A Ee] FAHQAE ¥Ry,
O 593 28y HAAe 2A G AlgAste] EAEH, @ AEA
7b g AArES FEAA ol dFderA 1 ASFAE T
m, @ FEAE AEAY ik HEe] g W
dst7] st B9E T AFS AL gFE FEety,

a0l A3 BelE ATE 20 YEos
o= Ayl MAE) R 2 =29 7xA=

n) = AlEPH o A 1212 ¢l H Y (primary authority) e o] 1133, 2314 1
™ ¢ (secondary authority) ©. 2 F 23 72 w =¥ &3 2| (The American Law
Institute)of] 2] 3l =7+E A ER 2] AH o] ET E(Restatement of Trust, ©]3}
‘Res’ )2} X7 ¥4 = 3] ] (National Conference of Commissioners on
Uniform State Laws, ©]&} ‘NCCUSL)olA Ad¥ EUAEw A (Uniform
Trust Code, ©]3} UTC)olgtal & 4 QITh™. A Ao EWE:

T e o #EMEs dEaddshA Adelste] e Fdel 714

0 olA-g, ok AM(F 29), 195~197W Fx : AEHAE FR
ke Al AlQ1A (fiduciary) 55 Hofstrh olgfsk 4114 ¢
blood)o]th. AER2 AJALS] AHAM7F o2 AMFCA &

AT el sk ol Bed w st ARIgRE Algsts A
HERd 293 I35 A4 Eeolth

e, AE, v AH?2016. 2), 2~37.

% QA kel A(F 29), 2139 FHx o HEAE ol o]olg fE Ak
AL Al o] A shA AlEro] A7 ¥l ti(The transfer of the res by the settlor to the trustee for the
beneficiary’s benefit creates a trust).

B oAg, oo A(F 29), 194 Fx o AlEe] Be BRSO ouHog TFaEth Y
A g FAZ AL DA F AEF AXNE FAFUT AEHE HA st
P sh7] fst =g Ayt FAHOEWEAZA) ) FUAIER(UTC)el T
el T2 Wl 7| xste] &Rl Wete], g dEHe] o oEsth Mg
& BEHAY ofzFoln, I EAEE HolFa Qlth AFAQ dARGE §S 9
o] o Az A, AAAN e A 8] WS W EEEide)l e
A, 28a BE EAE sk A BEs Vs AAs] Bos ARRMEE
ddshs AEol vtE a8d fEolth

¥ oA, eko] A, 35~36W.
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B o0E g ANsn Jed®, oF Ay =
Henst FON)7F 33700 o2 Fod Wdolgtn & ¢ Up¥
B Rt gu] AR s A7de o), H2e] waw ye

2%
= AEH dAHOEWMES 9/ AuRa, v g

geh. obge] ohA] AFE niel Lol® o F HRoA =9 deHE

FEvEles Gule AE et e e Al s e
& o] & AANE At Y-S AHtol®, 1961d el & A E 7
A S A=, v=e] AgHe RHOR ko] AgE AP
A e, Ao wstd AAEAS wdsh)
$skel 2011, 7. 25. A JNAF E a1, 2012, 7. 26. 717 AlEH o] Ay

A S ARl Be HE(Oleh Ak

A7) o] Al © 2(2009. 2. 4. A13) A e ol HAXH 1, A ANE

it
o

B peae9d, ool ), 7-8,

o), ko] A, 369 Fx : UTCE 1 Bk Algte] wafo] W go] vl #AL =
Fae Ao Age] B 1E WelE AARFUNE Bl ek WA
gste] st BE WAE AASE 5 v Aehie AAs VS et 5
Sl Fow ¥ ot

7o), ool A, 364,

8 A1y A L Fx
¥ olodzt, o9 =
40 g}%;‘ﬂ__’ 07—31 %l_:_
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L FEEAYY suE BEREY &S wa QoA A Alex
A1 A6z, A8, A2W A4 A2d A4W 5). wEpaA] JEA A
o] Al&¥E o]So] AAE AARAIE Ak g AEAIFHO AL

o
o
WL, 1 oolde] AAE AANEAY A9 AT AgE Wi

oA AEAALe] Aol WE WAL 257 (legal ownership) %,
e WAL A(equitable
ownership) & E&AZItk= Aot wak HE 7} ofd Adns

&
(fiduciary relationship)*ell 7] %a}o] bz}l o7} A w11, e}

“ooldzh, 9Fo =E(F 28), 1.

2 A3 ALE V.2 FE

o)A, oke] A, 20~321.

4 Res 2"§2. Definition of Trust : A trust, as the term is used in the Restatement of this Subject,
when not qualified by the word ‘charitable’, ‘resulting’ or ‘constructive’, is a fiduciary
relationship with respect to property, subjecting the person by whom the title to the property is
held to equitable duties to deal with the property for the benefit of another person, which arises
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Folztel| st FFWAF oFE FHRETH. FolAts FEAtAA 2]
o] olol& fste] AT AS o7 & = tielA 1 A (personal

-

4
fight)7h QUL hobrh FEATE 2fARA AgALS Qo AR

A dulg F5A®, FEA AdAe] diE olod T HEAH

Ruid

¢l 4] (proprietary right, right in rem)o] =33 A8 S Fof wa .

II.

Y Ao W2t o2 W

Jelv fleh 22 gue] e E dEYe] iR vlelEol:
deli= et ofgf o] mETH. o9 gu| g g alge I
A AEER Y], A Al AERke] td Fol BE A
Fof| A zpol7t Qlar, o] st Aol A2 H| LA TALY M E JF
< v A "o}

1. Alge A

FriRe] AANAME HEAAS] de] $H1®, Agge =7

45
46

as a result of a manifestation of an intention to create it.
Res 3" §2. Definition Of Trusts : A trust, as the term is used in this Restatement when not
qualified by the word “resulting” or “constructive”, is a fiduciary relationship with respect to
property, arising from a manifestation of intention to create that relationship and subjecting the
person who holds title to the property to duties to deal with it for the benefit of charity or for
one or more persons, at least one of whom is not the sole trustee.
o[ A7, kel A, 204,

oA, & A 69~761 HZ : —%%?ﬂ"ﬂ% Z2 J(Followmg, QLT

)7 Edglo]

N(rmcmg, IqM%Z;)O] Atk AAEE == oA, “FHHAY FE A AlEY

Mel, ASEZ B9 A1575(2016. 12), 114-1509 FE. AEFFE AR 2a4

7} E}01 o] AH alo] 9= AE 1 AA(the same asset)§ 23 erg ola, o<l

EFES %5«1 F27F 1 diflEely 1 ot & 489 THAE 2dskE =4
(the new asset)& F2lat+= S u|dchl A, 91 =i, 1169).

oot s, gk o] #E vwE AE-AFEMNEY FodY HAAAS T

48
49

27 Weh=Z 37(1)(2017. 2), 168™.
o)1}, 9kl = (5 28),128W ©]&}; oA, ke H 7-254.
AA-g, AEHATL, WP AH2009), 49, @ FrIHAA = HERS Ad #AA7F A4
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tlo

n] A} o] %4 (double ownership)
Tk GrleA = FoAteAl SR AT HEs dold EdAd 44
(proprietary nature)& F-oJ3te] 5381 F] 3 5k0l%®, SERI7L AlEef| 9]
HEeto] A g ALES AHEst A9ol FolAE F

B Ads FH5sE Aol diste] FEH
ol AgAew IHAA F vk 2y AFHEY BES AdAs)

A ki, EAHAT
o

T el sgEs oz § ik ol glvta @t
0 wbzzl ko] =% 6~8WH.
SLoolAA, &4 #1364,
2 o)A, ool # 136~1374.
5 oladzt, 49 LT(T 28),1319; o1z}, ok A 7w,
]

A7k, oko] =IT(F 28), 131, oAz}, ¢ko] M 79,
5 J. E. Penner, The law of Trusts, Core Text Series, 5" ed., Oxford University Press(2010), p.285.
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A 3 v FTEY el BF 1 F

Getabe] Wl gARA T A7) AetAAte] dF m 8RBT
o polabe] oheh g TE] Uk B Al AL u§FARYTA
2 TRl FAL O HAw,

Al 1A ALl dig 8833

= Alost e w5
L THUTC §709 comment Subsection(a)(1)). H]-&-olli= A<, F=2]u] 9 7=
b, FA R, AAeA ngd gl fi# T Fol L
W, FEA= ol gt Hl&& X =T dgto] UTHUTC §816(19).

FEAE ool A o]

[Uniform Trust Code]
Section 709. Reimbursement Of Expenses

(a) A trustee is entitled to be reimbursed out

TOREREY
A700%. ¥1§9) 4B
(@ FeAe oldle] mes) wdlskol
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of the trust property, with interest as
appropriate, for.
(1) expenses that were properly incurred in
the administration of the trust; and
(2) to the extent necessary to prevent unjust
enrichment of the trust, expenses that
were not properly incurred in the
administration of the trust.

(b) An advance by the trustee of money for
the protection of the trust gives rise to a
lien against trust property to secure
reimbursement with reasonable interest.

HAR oA YA AgARO R
B 48s W A9t Aok
() AE £Ge] gloA A A

(2 AEre] g9l oA Adal
B W82 ofy AL, Aol
# Fdolse WA o
JolA Fed 3w YoM A
3]

(b) R AL o)z} A g Ao

AaFs) Sekel, Age] w52
A7} Aol H8E A
Zad Agol A st
SHEAL

ot
_C:L
2
=
1

E AEY 2 AHo] EWE] A S

I
rr

oz AletAatel| t)ate] FAFEFE W (reimbursement)o] 9SS

3lal 9ITH(Res 3™ §38, Res 2™ §244 comment b., indemnity by way

exoneration or reimbursement). o}=¢ FEX}7} v & WA 7|3 A&

& e Wil U3S YA EHH(Res 3 §88).

= 2+ B]-8-2 2 - (indemnity) ]
MOz, @ v AFel AGgAE AHSEdozHA 712

BohabA] ¢k W (exoneration)®} @ IAALCE B

[Restatement (Third) of Trusts]

Section 38. Trustee's Compensation And
Indemnification

(1) A trustee is entitled to reasonable
compensation out of the trust estate
for service as trustee, unless the terms
of the trust provided otherwise or the
trustee agrees to forgo compensation

(2) A trustee is entitled to indemnity out
of the trust estate for expenses
properly incurred in the
administration of the trust.

Section 88. Power to incur And Pay
Expenses

A trustee can properly incur and pay

A3z} A8 A EWE]
A3z, FHAY Bag W

(1) A x=Ho] B=2A fHHAY
FEAZ} Bp] E7]e Fos)
A R g, SR AE ALt
S RFE FEAEAL AH[A
of et gaeld BEE We
=

(2 FEA= Agdz iy HH
Al A sk w) gl i), A
gajato gz s we 4 9l

o,

Az, W8S AEFHL AFE & 9
t A

FEAL AEY B3 YL o}
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expenses that are reasonable in amount
and appropriate to the purposes and
circumstances of the trust and to the
experience, skills, responsibilities, and
other circumstances of the trustee.

[Restatement (Second) of Trusts]

Section 244. Expenses Properly Incurred
Except as otherwise provided by the terms
of the trust, the trustee is entitled to
indemnity out of the trust estate for
expenses properly incurred by him in the
administration of the trust.

Section  245.

Incurred

(1) Except as stated in Subsections (2)and
(3), the trustee is not entitled to
indemnity out of the trust estate for
expenses not properly incurred by him in
the administration of the trust, unless it
is otherwise provide by the terms of the
trust.

(2) Although an expense is not properly
incurred in the administration of the
trust, the trustee is entitled to indemnity
out of the trust estate for such expense to
the extent that he has thereby conferred a
benefit upon the trust estate, unless
under the circumstances it is inequitable
to allow him such indemnity.

(3) Although an expense is not properly
incurred in the administration of the
trust, the trustee is entitled to indemnity
out of the trust estate for the full amount
of the expense, if the transaction in
which the expense is incurred is of such
a character that the beneficiary is in a
position either to reject or accept it and
he accepts it.

Expenses Not Properly

Section 246. Liability upon Contract
The rules stated in 88244 and 245 are
applicable to liabilities upon contracts
incurred by the trustee in the course of the
administration of the trust.

Section 247. Liability For Tort
The rules stated in 88244 and 245 are
applicable to liabilities in tort incurred by
the trustee in the course of the

[F2z} A e g 2H ) EWE]

A244Z. HAZASA LA v]&

AE 210 vEA EE BEE
A9lsha, e AlEke] £ 3
ol A AdstA e vgol
dfof, AALoRE WL W
S 2= 011;]_

= T M-I

A245%. ZA3HA dPE 8]go] ofd

A

W @ %= @F A58 F¢E A
Qlskar, A F7dA thEA A
3 A7) obyEhd, FEAE Al
o] o o] FHHEF A
At v g diste] AlgAjate
ZRE WA S 5l

(2) AES 90 g9lo] RAHHSA
WA E wjgolgl Exgt%, E
A Al IS A dHE o] ¥
AAst Af7F ofded, FEA
v AEARA] o] s F e
A AgAtozRE s
Stk

(3) AEY e 9lo] F-HHIM
wAlE v golzt ExEE, g
Hl g2 Aol foxtrt A-s)
AU 9 = Qe AHdYg R
olal o7t olE HuEth

o, FERE Y v g do

S AEA Ao g RE] @RS

= Sl

A246%. A% AF
2447z 9D A245%-0] HWAE FF
2> gl GolA AAFE Ak
uhE A Fof A-gH)

A2472. YIS AT
A2447% L A245%0) HAE
2> gl 9 HAFNA FEATLE
Z3 EHA o ot AFl F
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administration of the trust. =y

Section 248. Liability As Title Holder A248F. AFA HYRZA Y AF
The rules stated in 88244 and 245 are 2447 2 A245%0] WAF FH
applicable to liabilities incurred by the o 2Byl AEAAe] A8 W
trustee by reason of holing title to the trust P o =

oAk ol ® FeEstA | AN

roperty.
property o HgHt

FEA7E B &S DA 7 A ES
Alslar ], Ho R QAR = o]Al S=ERA}o

A vlgS A= Aol e A, R FE A AI= Blo] WA

4o
o
M
S
i)
ol A
o
S
=z
2
X
rr

27y Z717E ARk
& Busishl Agete Zlo] Arstths AsAh dFHAGS, ol
ket F A= E-x}E S (Uniform Trustee” Powers Act : UTPA, 1964%3)0] A

%2 olA, <k A 56w; Austin W. Scott, William F. Fratcher, Mark L. Ascher, The Law of
Trusts(e] 5k “Scott&Ascher on Trusts™), Vol. 3, Aspen Publishers(2006), pp.1022~1024.

% o)A, <k A, 56, Scott & Ascher on Trusts, Vol. 3, pp.1022~1024. 338, -+~ (use) A
T A Xﬂ?l% 3|98t7] flsto] =M TF ARE, e 7] Holrk(e] A
d, ool A, 23%).

% o] A4, <ko] M 56W; Scott & Ascher on Trusts, Vol. 3, pp.1022~1024, 1267~1272 :

Traditionally, and especially in England at common law, trustees’ power were severely restricted.

Basically, a trustee had only those powers specifically conferred by the terms of the trust.

o]l A, ko] M 56W: Scott & Ascher on Trusts, Vol. 3, p.1024, pp.1267~1272 : Over time, it
has become clear that trustees often need a variety of powers, even when the trust purposes are
quite basic..... The law is thus well on its way to doing a complete about face. Whereas a trustee
once had only those powers expressly conferred by the trust instrument, it is now coming to be
true that a trustee has almost every conceivable power unless the terms of the trust or applicable
law provides otherwise.

©
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7 ] 21 3% Res 3" §85(1)(Extent Of Trustees’ Powers) 2} UTC §815(a)(General

Powers of Trustee) | 4] = S=Er&}ol| 7|

ZZ A o]

Al AgS st A =

3 UTC §816(Specific Powers of Trustee)> SEFAFO] 4124 AT A7
Skl QIThH(1) ~ (23)).

[Uniform Trust Code]

Section 815. General Powers of Trustee
(a) A trustee, without authorization by the
court, may exercise:

(1) Powers conferred by the terms of the
trust; and

(2) Except as limited by the terms of the
trust:

(A) All powers over the trust property
which an unmarried competent owner
has over individually owned property;

(B) Any other powers appropriate to
achieve the proper investment,
management, and distribution or the
trust property; and

(C) Any other powers conferred by this
[Code].

(b) The exercise of a power is subject to the
fiduciary duties prescribed by this [article].

Section 816. Specific Powers of Trustee

Without limiting the authority conferred by

Section 815, a trustee may;

(15) pay taxes, assessments, compensation of
the trustee and of employees and agents
of the trust, and other expenses incurred
in the administration of the trust;

[FLAEEA]
A815%. FEAY kA Fg

@) FEA= ML 8717 vt &
g obgo] AdhE AR 5 Qlrh

(1) AlEzZelA Foid A
(2 oFefelM st Az 2y 4
g Adstn = A5

A 2] gkt

(A) AlEFAAEe] dhste] A= &
ARo A v Y95 H
RAAZE RO At
Arkell thstel 7RA= A

=z o3k A3k,

= T NS Y

11 L o2
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% o4 30 f|n
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©
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il
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) A9 WA o (ALl olse]
A9 Aol 7ol webof whe,

Aslex. FEAS FAA A

TEA= otgloA st Q= A

S At 5 ok ey o)Fe

A8L5Z(FE AL Aol oste] Ko

B AS AgksteE AL ofyrth

(15) AlEzGel SlojA LS A
W, A, FEAE 982 9o
2gle] B¢ g Agfgoer
Qlsto] WAF e S A F3}

= A%,

96

Scott & Ascher on Trusts, Vol. 3, p.1270.
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1)

ko], 1] = <United States v. Swope, 16 F.2d 215 (8" Cir. 1926)>

S, vl AWHRIF T af EAE AP BA o] F

_{

Qg 2A- SgAe LA F9

ot

TEHAE ABARE A dg ol A Al3Akel AlE S Aleks fiRbskA L
EHAE Qlsto] A3AfeA E&7F WA B, FEA Elo] g
stofof shi= A<dol Wo7E wAE =, 9] AEgAE 1

A (liability)oll thste] e} 7fle] Beshs Ze dFoz I,
B Ak " EHasel o3k Fd, AvkE Af-SH(property
ownership)oll 4] H]Zx o] WAst= -7lol] @3t ARl A 707
o2 Az thpersonally liable)*. o]i= FEMA7L Al A Abel] thalo] B
5 (common law)} 2] AaQl F24d A (legal title)S 7HA 2 th 9]

How WA B9 FAZt ¥7] B th®, it FEAE A9 3

4

" It is in the nature of the office of a trustee, whether expressed in the instrument or not, that the

trust property shall reimburse him all the charges, and expenses incurred in the execution of the
trust.

% Geraint Thomas & Alastair Hudson, The Law of Trusts, Oxford University Press(2004), p.609.

P QAE, ko] A(F 29),338~340.

1% Geraint Thomas & Alastair Hudson, p.609; 33, “A el S=Etx}o] A AAte] 3t
AT, TEuist i H el "45(2016. 4), 73,
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FrAA A A S HASE & T A o] AR AAe JPoE AA
Y AFEAEE A 2 gl g8 olols 4 % RbE)el st
3lo] AH(reimbursement)] FE|E Al R AboA] HAMRS 4= QlTpot
Al e, BEol wel ABAREE A TR Aike g
g2te] A et e R A E I AlekRRbA Q] 2 B39
QL FEA ALH AR, FPo] el wel g Ajate] 2
Ao A= Fxolvh weka FEAe] v A FFRol A
7F "Acka & 4 Qloh
2. 8 AEY
7ho At HE
[7178 AlE] [& A5
A4eZ (W S¢EH T Aa2z(FgAe] Bl§, S84 T4)
D FEAE AR Azld Bete] | D AL WAL Beke] PP
Hod ves Al AFT | 2, THER W83 o) Ei
o NEAEE A 5] siskel A7)
@ SEATL AEARe Azl malo] | A wAlel W Ealg wake w
aw nee wfAeA AFe | Sol SlojA e uZarol
Aeolle AES v&H A& o dgAtel A48t 1 AgE
ol %9 o)A AN A® | WA F ok
(e % stk
® A AEAE] AelE sl
A7 A ol MRS ke
b s Je AtelE Ag 9
A28 2t}
T2 A FEATE AEARES Hee] dete] Qs v ES
ARt Az = A(AEH Aldex A1), T vlEd= LFAl

101 Scott & Ascher on Trusts, Vol. 4, p.1621.
02 5335, o] =%, 754,
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Ao Al ol dH = A FHAR: i Hor At s e
= o], ok, FEXbE gl 52 e oA AlEHA oF
gatolxl ve] whel AEAAE Helstolof sk Aldke FEd
of Ex}atch(hHY 1991. 8. 13. A 11 91t}12608 T4, 1994. 10. 14. A
a1 930462119 B4, i€ 2002. 4.12. A 31 2000U}70460 #2).
QiAo 2= HA=9 Afde]l GRAGANA FREH = o
BEAo AAYGE WA A= g, AEgo] HEHE AEL
el Aoz Afro] FEAbAl e8] o] dEE Zlolal, AEA]
AR AL FEATE BASH He Zol2E, sJAEANA AH
o7 ANFAY] g FH Akl el 9 AEAgho] BF #edl
ANA A&eA Aok stk AgA ke oste] ALY FA
o Afd W #HHe] FEAA o]HEHE o] AM F=mE A
of distel= #ellelAl ojust Wako] EAgtta E 5 loh(M &
A9 2016.5.20. A3 2014 7135 562831 HH4).
SAFAAEA o] w2 AgAA] U] E AfE At SEE AL
olal, FEIAE UF-AQl GAAYAY ¥ e wE oA HE
B = FESALE Falo] stojof stR®, QE3|AL Apalo] AERAIAL
of #et HEYLY FAZE AAY olFAdE Fad & Ik
4.8. 31 2001438593 ¥H4).

FEAZL B AR FE o] ARk AgAARE el A ReAA AlstE
Twote A FEA ARalo] AetAAtel] tigt dE 9l o] A%
FAZA AFGARTE Hol AHYGFE A Zlojmw, o] w9
7R A gA A= Aske] FRelehe AdBAE Fote] 1
AstE AHE-ANE = Qe WS AdgdgelAl o)de FERtE
Holol &k, 71 AEAAe] e A TOoE WA o] ¥} H] g
A Ao A4 HEAAE F4% vk gle gAY F
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In re Raybould

)

18 scott & Ascher on Trusts, Vol. 4, pp. 1638~1639 : The trustee paid the judgment and sought
reimbursement from the estate.
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181 Scott & Ascher on Trusts, Vol. 4, pp. 1638~1639 : The trustee was entitled to indemnity for any
liability to the owner, who could avail himself of the trustee’s right of indemnity.

182 gcott & Ascher on Trusts, Vol. 4, pp. 1638~1639 : The court held that the trustees were not
personally at fault.
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1% Scott & Ascher on Trusts, Vol. 4, p.1637 : He would have a right of indemnity if he was not

18 Scott & Ascher on Trusts, Vol. 4, p.1637.

personally at fault.
191 Scott & Ascher on Trusts, Vol. 4, p.1637
192 geott & Ascher on Trusts, Vol. 4, p.1637.
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[e)
Upon acceptance of a trusteeship, the trustee shall

E

o

ool A 56w,
administer the trust in good faith, in accordance with its terms and purposes and the interests of

the beneficiaries, and in accordance with this Code.

1% UTC §801. Duty to administer trust :

W o) A A,
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ko] dgs AT g Qe ), olgd ol @4 AT wH A H
gHebes A ofYARE FEAL afAtaS FAE 7132 Afol o]

2 BHHA Teh 2o BoP webd] $East FEAA AlE

199 Scott & Ascher on Trusts, Vol. 4, pp.1621~1624, Scott & Ascher on Trusts, Vol. 3, p.1021 :
When we say that the trustee has the power to do something, we mean that the trustee is under
no duty to the beneficiaries not to do it.

200 geott & Ascher on Trusts, Vol. 4, p.1625.
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q_214

¢

Zofl Ak SHoR EAst] g FEALY AP Sks P
sttt = Alekoll A GELRFE A &) Z}Z(the trustee’s fiduciary capacity)<
5

=
EAR FHAE, A 290l QoA FEHA AHom AU

22 e, oke] A, 2141,

A trustee may avoid personal liability on a contract he makes on behalf of the trust, if the
contract contains an agreement that he shall not be personally liable. ; W</ 94, 29
2 2144: J. Alfred Dolben v. Herbert E. Gleason 292 Mass. 511.

The mere description in the contract of himself as "trustee" is not enough to constitute such a
stipulation and does not affect the right of the party with whom he contracts to hold him
personally liable, even though the name of the trust estate may be mentioned therein. ; 8 <=7/
94, oFe] A 2149: J. Alfred Dolben v. Herbert E. Gleason 292 Mass. 511.
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Section 1010. Limitation On Personal Liability | 10103, <=€FxF2] 71 Al o] At
Of Trustee
. o (@ kA A AR Q= A
(a) Except as otherwise provided in th °o= A9lsbar, Aokl —’F X}i
contract, a trustee is not personally liable el AL FAT e
on a contract properly entered into in the eo] 9o ) X
trustee’s fiduciary capacity in the course =rel el slolM FEARe 44

\__

of administering the trust if the trustee in or lex4 st AE ? 74]0&?” i)
the contract disclosed the fiduciary of Ao AL FekabA &

capacity. =

25 o)A, okel A, 631,

-84 - -":rxﬁ-! "";:I -] -.



ofel M e AT A3l thste]l Fekehi AT AYAALS NGA
Aol @gste AA Al o] TR, FALS FEHATL AEARR
€1 =]
- T

2] Rekehis AT wheheli AlE

rir
X
2
N
-
1
2L
10
ﬁ
S
2
~
>,
s
2
1
)
o>
=
o
o2l
)
S H
=l
ol
o
rir
)
o2
2

O DEE BT E

B ggEeke ARl AlkelA Sl Alokel WAk AbolefAuk

26 ooz ol =i 28w,
21 h=}

]

A

218 ioﬂ{: o) o
)

219 =

.85 2 5 ui 1—l| =



oy
N
;on_

A

A

aLfF

shek el

ojpy

ol

FBATD A ve

9 7aAL 10

o
=
Aoz WA o]

Apoll Al 1 B &

51O
o=

/2)]—

Fol%= B&

S

Apef
el &

()]
o]

o A=
73"!‘"!‘

W

).

A2-oM 3

sholt:

&

H]-§

Els

T2 5 glthEel el of

AAAel thsko] aLrAjAko.

s

A ity

€

—_
"o

)

~
file)

o

o] el A b

]

<

BAoltt.

ojy

_
;01_

oF

1

.

i =] of of

9]

Aubig el et

2]

—_

-8

g

Eis

17 =

S

A 7=

oA

801—

obe) 1.

o
.

FEZ(AE Al114x

tojoF 21 & o] AT

3|

=
=

ANAl FAZF Ak webs AAARE AE

A1), A BE AARE

A

3]
=

3

o7 o

2o

FEARAA AR

| —
R

Aol EG Aol AU

o
o]

ol

il

- 86 -



714

fY

=z

37‘:]—7:” oﬂlﬂ 9]_ D]_

Z_H?ﬂx}ﬂg}

L
=

A g o

]:o]

7k e,

ﬁﬂﬂ.ﬁl
}mﬂ%uonL
py )
% ﬂmﬁ;@q L
T L e R T BER
W T R we T 7 T B N
wo é?E@M ﬂ%ﬂlvul
5%2%0%“07 Egﬂamwaw 5
Mﬂ‘_LIX‘m./v HJIEE U]ﬂw_‘t_ﬁ XEIMM
o 9 nH W T — of o o] S s
ﬁoﬁo%_//_\ﬁ@ﬂ% ﬂﬂmuﬂﬂn ﬂ_xlaiﬂ
m%ﬂrdovﬁoT %ﬂi}lmﬂ)‘o_aﬂ °of I
) ﬂﬁ%w ~ ™ szﬂoq,&iﬂﬁﬁ
uog_}péﬂxq.o _ 8 B E]bhﬁil g
aodro_z.;lLlaﬂEDr}MMQMWmaLonanx Mo_a]
q%%@yw@onuwﬂ@ui¢@ﬁwﬂmw
J.Ll <0 = BN ~ 3 A_;o
%xowzmﬂ%g%%ovﬂ M»@%@ﬁ ATATATQ
UT@uQm).ov% 1 Mu(wojf& it ol
ﬂes% qﬂuﬂ gxzmﬁf %q.gﬂgagw
ﬂgo#oﬂﬂoé%i@WmM Laaigmﬁﬂ%ix
M@ﬂ%ﬁoﬁilu}oZAT#@_?Vﬂ%ﬂﬂH
:.L‘I‘DI T :uOOX @ \_LE,AO q,l] \_ﬂ‘_,l_/_AI.Z
Mz ) %%#@ o Q%?%Eﬂxﬂﬁ%
o T & do ) B L wox L R aLlﬂxmﬁ_]HL}f
éll_LxE.P =o Lo PA%oﬂ_p'Lo o uo_cxx
nnxx o zo W KT < ﬂuo_az_.l. A
S ATli u_.mﬂL =y of Pxﬁ <H
OEﬁJI‘OIJI Ol_ll‘_u__MLIE_u il ‘Iﬂ]uTﬁﬂ_L o
W#qug nyngqx#@}lol% 1ov%}ﬂ
LT wg@ﬂ%w%&wwaqgw 2y
‘OI__A ‘OI gl MﬁZL ]O
mmagﬂﬂg ﬂaatiwyz%ovwmsmwu#a
xaﬁmuiﬁtimﬂmﬁﬁﬂ1mﬁ urﬁwﬁ_rom,ﬂ
aﬁﬁﬁa?%wﬂmi%mﬂzziAwLﬂymATﬂ@%
?.@W%@Mﬂﬂ? ).,%mﬁio%% 3 E
iﬂruT Qnox@ﬂ@ﬂzﬂrgﬂmi_iﬁﬂa%@ﬂ
W mayo;lo_uﬁﬂ w1jabou_%v ﬁ4#
o A o loTﬂdlﬁ4ommmyaﬂdudluﬂuout
[ani = Ll_\ r~
zzﬂafﬁﬂamﬁua%wmw@iw
&a %@M%Wﬂﬁolu Tmﬁg@
5 2% mlgmfgi;
oﬂzﬂ}%?nuﬂ
tﬂoﬁz% )
a frﬁrﬁ%
Xﬂ,mﬂ
B

-87 -



WA A Fel=d(W A469% A28, -7 = o) F| A 2=
7ﬂ OH/HO]'UE ‘/‘F‘ X]-7]— ‘O‘ISHJ,\I—7:” %_E_ X]"oﬂ E_H%é_]__‘i_xl US‘Q‘?S‘]—X]

o, AT FeAre NehelAlsl W Aol WA AYE ¥
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Wl FEAY A WAL Eelo] gtk o)k QewAle)] g
SoE FEAE AR $US dof AAAE AT F Ui, 78
A AR DSlel oAkl FelAelA HAEFAA WAL W 5 9l

EN
=
1o
Y
e
> o

2oz HtHAEY A46% #A4go] ofd Wiy #1481
ol ztel gk +-43).

20 o)z BA Q= A T WAE Fx gow AAANERE HAS WA HAY
T AFAel g 271e] A E dAl He Al 7] wiiel Ao z=a o
4] sle) MEE wolok & WEY o1& AT AR e, W A
ol WAZ 7F A= AL H T 1991. 7. 12, A 31 90UHI7774, 17781 HA Fx).

2ogl, e Akt wWAle] ek Wodiel SAR- A HAE Al
ARA AALG o] v)o] WataA QA & i Aololo} an PR A
Ao} wojelabg FAge M A WAERE TEFANNE A& Fsolok
S o Ko QIuk(thl ¢l 1988.10.24. A 11 8701711644, 3K 1988, 1464 A =),

22 F A, kel A(F 31), 4114,

228 UTC 8803 IMPARTIALITY : If a trust has two or more beneficiaries, the trustee shall act
impartially in investing, managing, and distributing the trust property, giving due regard to the
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2. m=9] AR 5] B3t BEY

ols} Taste], mTelA A £9lo Pl wed By
B Be BEASS syl st Arsgel wa wE

(Uniform Principal and Income Act : UPAIA)S #|7d 3131 T}, UPAIA 8501
QR 12, @3 A, Adxk 2 vtel 79 9 JofdE x3stke A
gy AAE v82o 12, QalgAAe] BHE #e 2 5o HiEy) 3
At B4 EE g, @Y ALY &Mooy Artew

=]
n
© ol 43 ddste] FrlAor Bse RIEe T &

s
7213 §502(a) = DRG] 12, @9ES 7|22 AW SRk A

beneficiaries’ respective interests.
24 HA, okl A(F 31), 4114,
25 A4, oo A(F 31), 411~412.
20 A&, kel A(F 49), 3219,
227 §501. DISBURSEMENTS FROM INCOME

A trustee shall make the following disbursements from income to the extent that they are not

disbursements to which Section 201(2) (B) or (C) applies:

(1) one-half of the regular compensation of the trustee and of any person providing investment
advisory or custodial services to the trustee;

(2) one-half of all expenses for accountings, judicial proceedings, or other matters that involve
both the income and remainder interests;

(3) all of the other ordinary expenses incurred in connection with the administration,
management, or preservation of trust property and the distribution of income, including
interest, ordinary repairs, regularly recurring taxes assessed against principal, and expenses
of a proceeding or other matter that concerns primarily the income interest; and

(4) recurring premiums on insurance covering the loss of a principal asset or the loss of
income from or use of the asset.
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B9, @AR S5k AR olF, @A HA WA A
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ApolaL ol Ael B Flo AEHA o2 RER, @4

$el AEM e A o] AEAHE Aele] AL v gold e
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228 §502. DISBURSEMENTS FROM PRINCIPAL
(a) Atrustee shall make the following disbursements from principal:

(1) the remaining one-half of the disbursements described in Section 501(1) and (2);

(2) all of the trustee’s compensation calculated on principal as a fee for acceptance,
distribution, or termination, and disbursements made to prepare property for sale;

(3) payments on the principal of a trust debt;

(4) expenses of a proceeding that concerns primarily principal, including a proceeding to
construe the trust or to protect the trust or its property;

(5) premiums paid on a policy of insurance not described in Section 501(4) of which the
trust is the owner and beneficiary;

(6) estate, inheritance, and other transfer taxes, including penalties, apportioned to the trust;
and

(7) disbursements related to environmental matters, including reclamation, assessing
environmental conditions, remedying and removing environmental contamination,
monitoring remedial activities and the release of substances, preventing future releases
of substances, collecting amounts from persons liable or potentially liable for the costs of
those activities, penalties imposed under environmental laws or regulations and other
payments made to comply with those laws or regulations, statutory or common law
claims by third parties, and defending claims based on environmental matters.

(b) If a principal asset is encumbered with an obligation that requires income from that asset to
be paid directly to the creditor, the trustee shall transfer from principal to income an amount
equal to the income paid to the creditor in reduction of the principal balance of the
obligation.
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< B E HIstd e 7 dl®AQl skt Scott w4o]th. Scott w4 AE
S Ao Z Hels F W. Maitland®] A3ll(the trust is an institute of great elasticity and
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1) FAAEY 8 AER Aol EWES] JfEH
[Uniform Trust Code] [Z-YAEH]
Section 709. Reimbursement Of Expenses | #|709%. u] &9 AM&

A trustee is entitled to be reimbursed out
of the trust property, with interest as
appropriate, for.

expenses that were properly incurred in
the administration of the trust; and

to the extent necessary to prevent
unjust enrichment of the trust, expenses
that were not properly incurred in the
administration of the trust.

An advance by the trustee of money for
the protection of the trust gives rise to a
lien against trust property to secure
reimbursement with reasonable interest.

@)

(b)

Section 816. Specific Powers of Trustee

Without limiting the authority conferred by
Section 815, a trustee may;

FEAE obdlel wg sl
AAg olaeh # AAew
FE 48 2 A7t gk

AEY el glojA A Hs
A 1§

RECEEX L
WA B g

@)

PR E LY

SFU A, AlEe|
de Fgelse wAstE o 9l
o Beg ww el Aw
H] &

stag) A el o)x}et sHA B]E AFS
wAHF7) oo, ANee] uE
Setel AAb Aol M8
=% AFol= AEAAtel] sk
$AEAL AP

find

]S
E

(b)

mlo

Alglez. FEAS TAH AR

FEAL ol AL Yt A

F

5o SALEF 4= 9l
(15) pay taxes, assessments, compensation = iﬁ}\; TO o;r ol “Lefut 017*(;]
of the trustee and of employees and Xﬂ815 r N Z}'_l Lji) ]O gate]
agents of the trust, and other expenses ol¥l Agke Aldst= 21> ofTh
incurred in the administration of the (15) A E-2-Gol 2lojA ‘ﬂ“g 3= %
trust; ARTE, Als AP, et 9
A Ak weba FE QA ERstE AEAS AR e gdolgtn A7
3, APAL A EFHS AdE AYsiA FEdke SV S wEE
t}.
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-102 - A =1



[Restatement (Second) of Trusts] [A2z} A€ A EHE]

Section 250. Indemnity From The | #2502, $oxF=XE 9 MAZF A3

Beneficiary Personally 1) ANed 2R HAsA wAys

(1) Although the trust estate is not sufficient @) H];_oﬂapﬁo;_o; A ji])]}o]aga

to indemnify the trustee for expenses ° “Eﬁ
roperl i d b hi H h Z]'Oﬂﬂl /\1'51'0]'7] ] ?T’:O]'Z] %ﬂ
properly incurre y him in the © o oyt 7he] ol
administration of the trust, he is not o SPARSE ol A} ke el
entitted to indemnity from the ZV} FEA A gtk gl
beneficiary personally, unless there was U oE 2719] gi% 3, FERE=
an agreement either in specific words or R RE Aoz A3 wk
otherwise between the trustee and the S 5= o)
beneficiary that the beneficiary would @) ‘jL}OE] Zelal7} A ‘%’ﬂﬂl R
indemnify the_trustge. _ _ AE wo] tjake] AE Ao 2
(2) If the trustee is entitled to indemnity out HEL el urs 2 oo LC“M
of the trust estate for expenses incurred o L% el ™ Mzoﬂ* °
in the administration of the trust and & e Al ?10] AE AR
conveys the trust estate to the FolAtel Al Gt B, FEATY
beneficiary without deducting the AFste] T8l zale] A ES 27
amount to which he is entitled as Fops oAlS EWElA 9= @
indemnity, he is entitled by to indemnity w= SElglol Al AFSS A sk
from the beneficiary personally to the Aol Bty 2=olxte] 95}
extent of the property so conveyed, ’% LQOXC]) I g sEgi o
unless he manifested and intention to c g NG A m A
forego his claim to indemnity, or unless =¥ AREe] W ﬁM] 1 T 2 A}
the beneficiary has so changed his AJNozHEH AEE s F 3
position that it is inequitable to compel t}.
him to indemnify the trustee.

v BN sheld fEAbE ARae] P steld Ash A
=3t v &) dgte] gLt o 2R E gES 4 QLI (UTC §709), 4
A AT v g2 FASIL FARAA AT ANE FET 5 9
CHRes 2™ §249(2)2] &4). 1eiv} Ae@e 25 e s LAY 1)
Goll thsto] AlgA|Ate] FEAtel| Al Feetrlol] TEskA dHets,
BAst oA ghel olAh e A ARe® e gy 2
7ol e &, FEAE FAA AAeRRHE AL W S Qe
Aol 2 o] th(Res 2™ §249(1)).

v]5 e 9a) FelAsh £EA Aol ebio] gl @ Folgmy
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& 43 ATsklth v Y, FEAE AEAANY AAR O] o]
& B3] sl Al Aas TSt erng, AgAfite] 23 v
€ =, 27 Asd wae 2/30] o

4
A 4B 7T F Ak e AL 2E w e me

o7
=
)
)
&Y
N
)
1°
_>|i
m m
>
fiu)
u
ok
)
(0,
2
=
ofo
0>~
rﬁ
o
o
-
ok
)
0
kv

20 The trustee paid for himself and for the other parties interested in the lands, and on both
principle and authority, it seems to us, that having thus paid out his own money to protect the
trust fund or property as well as his own interest, he had a right to look to the trust property for
a proportionate reimbursement, that is, for reimbursement of two-thirds of the amount he was
out. But the distributive shares of the respondents in the fund are insufficient to meet this
demand and appellant asks no only fo the whole of the trust fund represented by the distributive
shares of respondents arising from the partition sale but for personal judgments against the
respective respondents for balances over and above each of their distributive shares. In the
absence of any agreement, express of implied, to reimburse appellant, we do not think that he is
entitled in this proceeding to look to the cestui que trust individually for reimbursement but is
confined to the trust property.

%81 geott & Ascher on Trusts, Vol. 4, p.1643.
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<Equitable Trust Co. v. Kingsley> AFz1oll A, S=Ex}+= 191610 A A4t

ojzpel Al kgl

) FEAE FASA e
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2G|

& 85T 5 QAT A 8
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[Trustee Act 2000]

Section 31. Trustee’ expenses

)
@

(b)

A trustee-

is entitled to be reimbursed from the
trust funds, or

may pay out of the trust funds, expenses
properly incurred by him when acting on
behalf of the trust.

(9= EAE 2000]
A31x FEAY] H§

() FEAE 2
Alef 23| XW o}ﬂl A&
3,
(8 Al AL = FE
Att.

A A Ao ZHE]

(b)

dEs T

g ARE AT 0 A

¥ gl o

o

-~
T

T2 & vk

%62 geott & Ascher on Trusts, Vol. 4, p.1644; Equitable Trust Co. v. Kingsley, 197 N.Y.S. 267 (It is,
however, entitled to recover the amount of the tax only, and the plaintiff may have a decree
directing the repayment to it of the tax heretofore paid, without the penalty).
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%3 Z=A, oko] A(F 31), 412'H; Charles Mitchell, Hayton & Mitchell, Commentary and
Cases on the Law of Trusts and Equitable Remedies, 121 ed., Sweet & Maxwell(2005), p.692.
Aol 7§70 2= Charles Mitchell, Hayton & Mitchell, Commentary and Cases on the
Law of Trusts and Equitable Remedies, 13" ed., Sweet & Maxwell(2010) &=,

24 #2427, ko] (5 31), 412,
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<Hardoon v. Belilios>(1901) A}# S Ak H oo™

o

[ 2 Al

2% 71 3] AH(A share brokerage firm)= 7 2191 Hardoon(®]&} <112 w2
2 FAS A5 E v, 918 o]F oz F4o dAI A A
sttt o] FAe] fist oA dEe uid HREAN FHFHOR
Belilios(ela} ¥ i )ell Al == AT A= daelA, i oo %
M7 As e oy Has olE AdsAh olF FASIAE 9
A3, e T2 Wil dist das AFs & FoAR] gaeA 1

2L 3T

ol

AN

5

ox 9 o

et W(The trial court) kol @3 Aloke] Qlglore, o=}
= AR vk ekl o

, A2 (the Judicial Committee of the
Privy Council)> ©|& 3}7|stAA FERES o]gfst @& o|v] &gt

4
A (A FEAL

Aotoli} Bl gl @, FARE B ozt Fde Wk Zolh

20 148 7HpE A ERH S, W R(2012), 3773 Hayton & Mitchell, pp.692~693.
2™ Seott & Ascher on Trusts, Vol. 4, pp.1641~1642. ©]5- <Balkin v. Peck>(1998) A} ol A 1=
FUst Ado] FAEHIL UTHATFA, %] A(F 31),413W 75 287)
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272 The plainest principles of justice require that the cestui que trust who gets all the benefit of the
property should bear its burden unless he can show some good reason why his trustee should
bear them himself. The obligation is equitable and not legal, and the legal decisions negativing
it, unless there is some contract or custom imposing the obligation, are wholly irrelevant and
beside the mark. But where the only cestui que trust is a person sui juris, the right of the trustee
to indemnity by him against liabilities incurred by the trustee by his retention of the trust
property has never been limited to the trust property; it extends further, and imposes upon the
cestui que trust a personal obligation enforceable in equity to indemnify his trustee.

218 . E. Penner, p.23 : Although the trust has no separate personality like a company does, notice
the parallel ‘limited liability’ of shareholders and beneficiaries. (....) The position of
beneficiaries is similar, in that they are not generally bound to indemnify a trustee for the debts
he may incur in carrying out the trust business- the trustee has an indemnity out of the trust fund,
but to the extent that is insufficient, he cannot go after the beneficiaries themselves to make up
the shortfall.

2 A, kel A(F 31), 413H ZFE 289(Bogert/Borgert/Hess, The Law of Trusts and
Trustees, 3ed. West Group, 2011, §718.)

2 Hayton & Mitchell, pp.692~693 : This can prove very useful where a trustee for such
beneficiaries properly borrows money to carry out authorised trading or investing and the
borrowings exceed the assets when things go dreadfully wrong.
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7 g gAse AgoRye F28 F oty ol ok Az
of weh e W SA8he 23] W (deviation)& 3185
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[Uniform Trust Code] [ZLA e A
Section 816. Specific Powers of Trustee A816%. F£EA9 EAA A
Without limiting the authority conferred by ek olglod FAST Y= AL
Section 815, a trustee may; arek 2= 9tk el o|Zo] A8l5E
(2) acquire or sell property, for cash or on serapo] ghe] o3t Hel®l S
credit, at public or private sale; IR rob) o TTHE e
(3) exchange, partition, or otherwise Zﬂ?}"}f_ = O}H‘ﬂr )
change the character of trust property; (2) d=el gsts Ageol Yst=A 7+
(5) borrow money, with or without of, ¥7h€ UHUH EEL FAR7L B
security, and mortgage or pledge trust AF wjujol A AHALS FHESAL
property for a period within or | 2E= A
;extetnding beyond the duration of the Q) AEAAL ﬂ% na we 7g
rust, W o = NAL WA=
(10) grant an potion involving a sale, lease, j e dA5 WAshs
or other disposition of trust property or Nao o _
acquire an option for the acquisition of (5) AIEY E571 oA EE 1
property,  including an  option oo 7|zt B, ERE AFE
exercisable beyond the duration of the Av g1 Ay glo] adE AHE-
trust, and exercise an option so 3t A 18 AEAANE A
acquired; A EE Aol AT A
(10) AlebAjake] winl, Jehat = A
Rl g AEAg Rojshe A
e Ee HASshe A, aea o
2l A5H AEAe Wrrare A
&t
2) WA T YAE AT At abe] w7}

a3 e AF® v AuE 5] dste] At
M7k S Qe ok, 9] b sEAE gl st Bew
B o) a)g, oke] (5 29), 2807,
¥ o) 3¢, oke] (5 29), 2807,

%3 Geraint Thomas & Alastair Hudson, p.617.
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%4 Geraint Thomas & Alastair Hudson, p.617.

%5 Geraint Thomas & Alastair Hudson, p.617.

0 Qg el A(F 29), 2807,

87 ol A&, ok A (F 29), 2804,

B8 A, 4o AF 31), 4210, B =Tl FEAVE AEAAS 4 £ Q)
A s Az, dofmiztolgts fol7 T84 AFE-3

39 il 2005. 12. 22. 31 2003t}55059 A x4 A AlEky alo A whE o]
A%, AxwAAY] FHAX e ZAE Y AEY oL FdsA FAEy 2o

360 0117] ol—_,] iﬂ 2961::]
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Z1eel WM srtes AE =

Aol W= ol fold MY AgHS Mdo srtE edew 4tu

A TP,
2. Azrizke)

7b AR ol 8l dAwst

TAHA A A3z AL1E
ofl 9] 7} |,

Aol T o] &2 ARl A9, FE A= Ag ALk wjZztsto]
Awsted = A v, FEARE Aozl o A e H = Fo

oJF-E thatojof Fup* b, wizb W3} ddste] ZAIFFo] Ths

2 o)Ay, kel F(F 29),275W; HE4, ko] = 288w,

33 o]odqt oko] =E(F 122),2954.

¢ AAFg ZHE, AE S, WE(2012), 4109; ogaleb A s, oo A 238,
FANRE, F A, 422,

3 o]%7], ¢

ko] 2 395M,
%6 =7, oko] A(F 31), 4097,
367 o) 2005. 12.22. 413 2003T}55059 #HA .
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g E U B (Common law)oll 3lo]A]

2
=

o]

It there is a breach of the contract by the trustee, the other parity

can recover a judgment against the trustee and collect it out of his individual property, but not

38 g ool oke] A 208W; George. T. Bogert, Trusts, 6™ ed. Hornbook Series, West
Publishing Co.(1987), p.450 :

out of the trust property, even though the person contracting with the trustee knew of the trust

and knew that the trustee was making the contract for the benefit of the trust.

0 PeEpedd, okl A, 2080
T e 29, okl A, 2004,
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Agk, AEA AR dstel AT 5= gk shukshE REWNAL A
e

A4 (legal entity)S 7FA A k7] w oo™ A EAfAke] HF

A7 obd o] FE b= g dE] Aok o Mgt

ol & A3ztel| tiste] A4 APE Hses & 5 glckal S
-], UTCE FEAE AlEAIAte] disake] A 9% 7hzlthal Kot
AEA Ao xR} FEAE a7 Aol AF A|7)sloof d, 1 @
Aol 7]ato] AgAftel hate] A4 AAHAES F F UvkeE AAR
T3t QUTHUTC §1010(c)). AFA 2 Feak= 7i14 A 9nke 7F
Avkal Hoka, AMEAARS] EAZA L] X 9= A FomE AlE
AR dEAp AQlelA AE AV AY I adE o glrka BoEAWL
9 uTC 12 ol dEAQl S WA APt gyE=R
AAAE FeArt ststets 91k Fo]l Aol tigh 3ol

Vs Hol AgAAte R E UES A YT

2) Aot Ao mA FERY ARG A T

Wizt el A olue} Qejuzte] BE EETT. T

A, okl A, 209,

2 A, okl A, 209,

878 UTC §1010 Comment. (Subsection(b) is contrary to Res 2™ §264 which imposes liability on a
trustee regardless of fault. Subsection(c) alters the common law rule that a trustee could not be
sued in a representative capacity if the trust estate was no liable), Scott & Ascher on Trusts, Vol.
4.,p.1896; ©] 717, & # 647,

¥ oA, <kel A 64,

5 oy 2003. 5. 16. A1 2003tH11134 FA Fx. JNF A AERY 3ol 9] o)L
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%4 Scott & Ascher on Trusts, Vol. 4., pp.1627~1628 : The court refused to direct the trustees to
make an immediate sale, since doing so would destroy the trust. The court held, however, that
the estate of the deceased trustee was entitled to repayment and to a lien to secure its claim.

%5 Scott & Ascher on Trusts, Vol. 4., p.1628 : The court held that the the trustees had a lien on the
premises to secure the amount of the advance, but that the property would not be sold until it
was clear that there was no other way to indemnify the trustees.
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Abstract

A Study on the

Trustee’s Right to Indemnity

Yoo, Wonjoo
Law Department
The Graduate School

Seoul National University

This study aims to prepare interpretative guidelines for the trustee’s right to
indemnity, operated differently according to the agreement of the persons directly
involved in practice by analyzing the requirement for establishment, the opposite
party and the method of exercise for the trustee’s right to indemnity on the
revised trust act specifically, having the singularity of the trust system in mind.
For this purpose, this study comparatively investigates the legislation and the
trust act and the attitude of precedents in the U.K. and the U.S. and the legislation
of the new trust act in Japan for each issue appearing concerning the right to
indemnity.

Chapter 1 and Chapter 2 investigates the present state of the right to indemnity
transformed by trust contract along with the general view of the trust. According to the
trust contract on transactions, the subject of liability for expenses incurring during the
delegation of trust affairs is taken as a settlor or beneficiary, and if the settlor or

beneficiary cannot repay the above expenses, etc., trust property may be sold according to
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a trustee’s discretion, and the scope of the beneficiary’s claim for the reimbursement of
expenses is not set as the limit of profit, while the waiver of beneficiary status is limited.
Therefore, this chapter investigates effects according to the trust contract and legal
relationships and addresses problems and limitations.

Chapter 3 examines the target of the exercise of the right to indemnity. First,
concerning the right to reimbursement out of trust property, this chapter
investigates whether trustees have a right to spend expenses from trust property,
the grounds for the indemnity and legal nature, the types of costs and debts
included in the target of repayment, whether the additional interest that trustees
add when they lend money from their inherent account to a trust account comes
under expenses, the standards for judgment of whether the expenses are
appropriate as reimbursement of expenses within a reasonable range, the
relationship between trustees’ fiduciary duty and the right to indemnity, and
about the limited liability trusts.

Next, concerning the indemnity from beneficiaries, this chapter would judge
the basic structure of the trust act and the nature of beneficiary right in connection
with the grounds for the acknowledgment of indemnity from beneficiaries and
expresses an opinion that basically, beneficiary’s claim for the reimbursement of
expenses is not desirable, unlike the right to indemnity of trust property, which
incurs expenses by itself. In other words, in the settlor-beneficiary trust, in which
settlor also serve as beneficiary, the settlor become the beneficiary himself
according to trust settlements, so it may be fair to make them bear the risk of
expenses, while in the third-party beneficiary trust in which settlor do not serve as
beneficiary, it is not desirable that trustees ask beneficiaries to repay expenses
with inherent property.

Chapter 4 analyzes the specifics of the exercise of the trustee’s right to indemnity.

Trustees may reject the transfer of trust property through simultaneous performance and
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lien, and furthermore, trustees may sell trust property and cover the repayment of the
trustee’s right to indemnity with the price of sale. In contrast, there are conflicting
opinions about the acknowledgment of the claim to advance payment of expenses or the
possibility of payment in a substitute. The exercise of the trustee’s right to indemnity
through the disposal of trust property includes the method of arbitrary sale and the
method of preferential payment in compulsory execution proceedings. First, to examine
the arbitrary sale method, the trust act does not provide specific selling method or period,
while often, trust contract separately provides the procedures for the evaluation or sale of
trust property. Regarding this, precedents treat power of sale (Legal right to sell trust
property) according to the trust act and the effect of the power of sale (Provisional right to
sell trust property) provided by trust contract differently, but it seems that it lacks
grounds. Next, to examine the method of compulsory execution, whether a trustee can
apply for compulsory execution during the trustee’s term of office becomes problematic,
and some acknowledge this, but it is reasonable to deny it, according to the formal rigidity
of Civil Execution Act. In addition, considering differences in the requirements and
procedures of arbitrary sale and compulsory execution, it is judged that making trust
property into a current asset through arbitrary sale is a method of securing the most
effective right to request the reimbursement of expenses.

Chapter 5 proposes measures for the improvement of the trustee’s right to indemnity.
On the trust act, the form of regulation on the claim for the reimbursement out of trust
property is different from that on the beneficiaries, which needs legislative modification.
In addition, if a beneficiary waives beneficiary status, the relevant beneficiary gets out of
the burden of reimbursement of expenses by retrospectively breaking away from the
status of beneficiary, and this chapter suggests an opinion that it is not reasonable to
acknowledge waiver of beneficiary status also for the beneficiary of settler-beneficiary
trust, who concluded a trust contract, willing to acquire profit.

The trustee’s right to indemnity is a trustee’s defensive measure against the right holder
of trust property, and the distribution of expenses and the confirmation of the person

finally responsible are important issues affecting the interest between the trust parties. It
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is expected that the trust system will be further vitalized based on the function of
insolvency protection and the flexibility of the system, and it seems that disputes over the
allocation of costs will also increase in proportion to the frequency of use of the trust.
Therefore, a measure of the trustee’s right to indemnity is needed, which applies
penetrating, regardless of the types of trust, whether business trust or personal trust, and
hopefully, this study can be a guide for the interpretation of the intention of trustees’ right

to indemnity.
keywords : Trust contract, Trustees’ Fiduciary Duty, the trustees’ right of
reimbursement out of the trust property, the trustee’s indemnity

from beneficiaries, Waiver of beneficiary status, Lien for

Indemnity(Power of Sale), Right to preferential payment

Student Number : 2016-21395
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