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Abstract 

From the beginning of the reform and opening, China’s investor protection in 

the investment agreement was insufficient. It stems from the Chinese 

government's attitude, which was concerned about the infringement of the 

sovereignty by the investment dispute settlement mechanism. After the accession 

to the ICSID Convention in 1990, China accepted the investor-state dispute 

settlement as an international arbitration mechanism. Thereafter, with the 

increase of FDI outbound flows and improved reliability of international 

arbitration, the Chinese government began to sign investment treaties fitting the 

international standard of investment dispute settlement mechanism. 

Nowadays, as the second largest investment treaty signing state, China has 

been active in entering into investment agreements. China is also trying to 

comply with the international standards in terms of the investor protection by 

adopting a high degree of investment dispute settlement procedure. However, 

China’s investment dispute settlement procedure has some unfavorable 

conditions for foreign investors. The notification of limited consent to ICSID 

jurisdiction and the requirement of domestic administrative review procedure 

give foreign investors the burden of unpredictable risk. Adversely, from the 
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Chinese government perspective, these conditions work as a shield to provide 

time and to avoid international arbitrations. 

Although the Korea-China FTA was signed after 8 years of Korea-China BIT, 

the remarkable development has not been found. However, the China-Australia 

FTA, signed at the same period, excluded the domestic administrative review 

procedure, traditionally maintained by China, and excluded domestic court as an 

arbitration tribunal. Therefore, from the Korea’s perspective, there is a room for 

the improvement of investment dispute settlement procedure in order to protect 

investors. Also, as China adopts the unique system, capitalist market economy 

principles under the socialist system, there is a need to erode investors' risk and 

to improve the investors’ predictability. In this thesis, by analyzing China’s 

development process of investment dispute settlement procedures in the 

investment agreement signed by China, the author finds implications by 

comparing the similarities and differences between Korea-China FTA and 

China’s FTAs. 

Keywords: Korea-China FTA; China’s FTAs; Investment Dispute Settlement Procedure; 

Investment Agreement; Investor-State Dispute Settlement 

Student number: 2016-25032   
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Chapter 1. Introduction 

1.1 Research Motivation 

After the Third Plenary Session of the Eleventh Central Committee(第十一届三中

全会), Chinese Communist Party began reform and opening(改革开放) policy. 

Thereafter, the Chinese government has been accelerating its efforts to open up and 

induce active foreign investment. In addition, the Chinese government has been 

continuously making efforts to confer a benefit to foreign investors. On the other hand, 

China seems to make their policy comparable to international standard in terms of 

protecting the rights of investors. 

China, signed its first BIT with Sweden in 1982, is active in signing investment 

agreements1 with 105 countries (including upgrade agreement) by October 2018. In 

addition, the number of agreements that include investment agreement is 22 (19 entry 

into force). China is the second-largest country after Germany2 to have investment 

agreements.3 By October 2018, China has signed 16 FTAs with 12 single states4 

                                          
1 Ministry of Commerce of the People’s Republic of China Department of Treaty and Law. 

Accessed October 28, 2018. http://tfs.mofcom.gov.cn 

2 Until October, 2018, signed 132 BITs (128 entered into force) 

3 Investment Policy Hub, UNCTAD. Accessed October 28, 2018. 
http://investmentpolicyhub.unctad.org/IIA/IiasByCountry 

4  Chile, Pakistan, New Zealand, Singapore, Peru, Costa Rica, Iceland, Switzerland, Korea, 
Australia, Georgia and Maldives (In order of the signed date) 
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including Korea and upgraded the existing agreement with Chile and ASEAN. Also, 

despite of its geographical distance, because of the special relationship with historical 

and political reasons, China signed the ECFA5 with Taiwan, the CEPA6 with Hong 

Kong and Macau. Additionally, China is now negotiating 13 FTAs and researching 10 

FTAs.7 

Meanwhile, according to the foreign investment data from the Export-Import Bank 

of Korea, Korea’s total investment in China8 reaches over 3 billion USD annually 

from 2014. China is ranked at Korea’s second largest FDI target country9 after the 

United States. However, according to the data from the Ministry of Commerce of 

China, as of 2017, China's investment in Korea was 4.2 billion USD and is only 0.3% 

of China’s total overseas investment.10 Therefore, considering the share, Korea should 

pay relatively more attention to the protection of foreign investors than China. 

However, due to the diplomatic conflicts caused by the Korean government's 

                                          
5 Economic Cooperation Framework Agreement 

6 Closer Economic Partnership Agreement. It does not contain provisions related to the 
investment liberalization and protection, and is assessed to has the high level of openness of 
the service industry including finance. 

7 China FTA Network(中国自由贸易区服务网), Ministry of Commerce of the People’s 
Republic of China, Accessed October 28, 2018. http://fta.mofcom.gov.cn  

8 In this thesis, China refers to only Mainland China, except Hong Kong, Macau and Taiwan. 

9 By 2017, Korea’s accumulated investment in China was 59.6 billion USD, accounting for 9.4% 
of total overseas investment in 2016 and 6.9% of total overseas investment in 2017. 

10 This is a 46.3% decline year on year. China’s accumulated investment in Korea was 46.6 
billion USD by 2017. 
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decision to deploy Terminal High Altitude Area Defense (THAAD) system as of July 

8, 2016, Korean companies investing in China are still suffering from the damage still 

exist currently in 2018 and the problem is still not fully resolved. Nevertheless, 

investment dispute settlement does not properly or substantially function. 

China has a tradition of solving political issues by associating them with the 

commerce issues.11 For this reason, some insist that Korea should be defensive with 

regards to the investment dispute with China. (Yoo, 2013) The reason why Korea is 

trying to avoid the settlement of trade dispute with China by international arbitration 

procedure is that it is afraid of China’s retaliatory measures after the lawsuit in trade. 

(Yoo, 2013; Kim, 2008) 

However, apart from considering the political intentions or consequences, such as 

retaliatory measures, an analysis to find whether there is any deficiency in the 

investment dispute settlement procedure is necessary, in order to prepare for the 

occurrence of a similar event. To this end, this thesis will compare and identify 

similarities and differences of investment settlement procedure between Korea-China 

FTA and other FTAs signed by China and discuss ways to improve it. In addition, since 

Korea-China-Japan TIT is on negotiation stage and Korea-China FTA subsequent 

                                          
11 For instance, the Chinese government imposed a ban on the exportation of rare earth products 

as a trade retaliation, against the Japanese government’s imprison of Chinese captain who 
evaded Senkaku Islands(钓鱼岛) in September, 2010. The Japanese government submitted the 
request to the WTO Dispute Settlement Body. As a result, the Japanese government won the 
case and the Chinese government withdrew its measures. (China—Measures Related to the 
Exportation of Rare Earths, Tungsten and Molybdenum, WT/DS431, 423, 433/AB/R, 7 Aug. 
2014.) 
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negotiations are under way, Korea needs to search in which point Korea should 

improve its investment dispute settlement procedure in order to expand investment in 

China and to protect the interests of the investors. 

1.2. Research Question 

Korea and China have developed investment agreements to promote investment and 

improve investment environment as follows. After Korea-China BIT entered into force 

in 1992, 15 years later in 2007, it was once revised to replace existing Korea-China 

BIT. Korea-China-Japan TIT entered into force on May 2014, Korea-China FTA 

entered into force in December 2015, including Chapter 12 Investment.12 The 

investment dispute settlement procedure was developed accordingly. 

China has shown a change in the investment dispute settlement procedure. In the 

view of this trend, what substantial changes can be found in the investment dispute 

settlement procedure of the Korea-China investment agreement? In other words, can 

such developed aspects by China’s changed attitude also be found in the investment 

dispute settlement procedure between Korea and China? 

Furthermore, what are some similarities and differences in the investment dispute 

                                          
12 It used to be common to regulate investment dispute settlement procedures through BITs, but 

the recent trend is to include an independent investment chapter into the FTAs. The reason 
for the regulation of investment in the FTAs is to promote investment not only by the parties 
but also by third parties. While traditional BITs were primarily aimed at the protection of 
foreign investors, FTAs for “trade liberalization” also included market access provisions in 
order to encourage FDI inflow. (Hur. p.9; Kong. pp.642-643) 
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settlement procedure between Korea-China FTA and China’s FTAs? If there is a need 

to revise the investment dispute settlement procedures for more effective protection of 

investors, what should be the focus of the improvement? 

1.3. Research Structure 

The thesis first describes the development and its details of investment dispute 

settlement procedure in BITs and FTAs signed by China, based on the literature review. 

Through the previous researches, the author looks for criteria and views of each 

researches to classify China’s change and development in investment dispute 

settlement procedure. Then follows the description of the unique constraints of China's 

investment dispute settlement procedures, such as ICSID notification and the domestic 

administrative review, including the views of both Korean and Chinese scholars’, and 

more specifically investigate by quoting ICSID cases. 

Second, compare provisions of Korea-China FTA and China’s FTAs which include 

the investment chapter. The comparison will be divided into substantive provisions and 

procedural provisions part as will be shown below. With regard to the substantive 

provisions, compare the scope of covered dispute, the definition of investment and 

investor applicable to the investment dispute settlement procedure, and the scope of 

obligations that each agreement regulates. With regard to the procedural provisions, 

compare consultation and submission of arbitration, judgement and enforcement, and 

the detail of domestic administrative procedure provision. Lastly, based on the 

comparison, point out what is lacking in the investment dispute settlement procedure in 
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the Korea-China FTA, and analyze the way for improvement. 
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Chapter 2. The Development of China’s Investment 

Dispute Settlement Procedure 

2.1. Period Classification 

Previous researchers analyzed investment agreements (BITs and investment chapter 

of FTAs) signed by China agree that China is developing in a way to comply with 

international standards for investor protection. (Kim, 2008; Nam, 2009; Yoo, 2013; Ha, 

2013) In addition, they are analyzing China’s changing attitude of investment treaty 

with the period classification based on the constraints that China uniquely has. 

With regard to period classification, Nam(2009) divided China’s investment 

agreement policy into three periods: foundation and expansion of inducing foreign 

capital period(1979~1997), expansion of investment liberalization and emergence as a 

foreign investor period(1998~2005), and restructuring of foreign investment and 

advanced industrialization period(2006~), then she entitled each period as 1st~3rd 

generation of China’s investment agreement. Kim(2008) also divided it into three 

generations: before the reform and opening period, after the reform and opening 

period, and after 2000s. Ha(2013) divided it based on the period before the reform and 

opening, the implement of reform and opening policy and the accession of ICSID 

convention. 

Nam(2009) insists that China's first-generation investment agreement is 
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considerably conservative because it excludes dispute settlement mechanism in 

accordance with the international procedures. This is due to the Chinese government's 

attitude, which was concerned about the infringement of sovereignty due to the 

international dispute settlement procedure, and she argues that it is a reflection of 

China’s stance of focusing on domestic investment and not weighing on inducement of 

foreign investment. 

Ha(2013) argued that when China joined the ICSID convention, it would have 

worried that the China could be a respondent party in the international arbitration, and 

could be bound by a decision made by a foreign arbitrator. Thus, from China's 

perspective at the time, such an agreement would not only restrict China's own 

jurisdiction but also cause potential damage to China's sovereignty. 

Axel Berger(2011) assessed that China’s BIT’s second-phase development began 

from 1998. From this period, the Chinese government is considered as a party that has 

actively begun negotiations to sign a normative investment agreement. Specifically, in 

this year, China started a revolution, putting the obligation of investor-state dispute 

settlement in a statutory form. This means that foreign investors could use international 

arbitration procedure without limitation. This pioneering investment dispute settlement 

procedure was applied to BITs China signed hereafter. 

Next, with regard to the characteristic of each period, Kim(2008) pointed out the 

insufficiency of investor-state dispute settlement procedures, as one of the 

characteristics of the period after the reform and opening~1990s. As a basis, he argued 
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that China did not include the dispute settlement procedures between investors and 

state by international arbitrations; even included the investor-state dispute settlement 

procedures, but specified the requirement of the consent from the host country; even 

specified consent from the host country, but limited the covered case only to the 

dispute related to the amount of compensation due to the expropriation and 

nationalization. Then he agreed that the Chinese government rejected the dispute 

settlement procedure by international arbitration because Chinese government was 

dominated by the perception that the international procedure was an infringement of 

Chinese sovereignty. 

China finally signed to join International Centre for the Settlement of Investment 

Disputes(ICSID) convention in February 1990. Through the decision of ratification by 

Standing Committee of the National People's Congress (全国人民代表大会常务委员

会) on July 1st, 1992, China deposited the instrument of ratification to World bank and 

was entered into force from February of the same year. Nam(2009) analyzed that the 

accession and ratification of ICSID convention in this period means that China 

accepted the approach of resolving disputes through international arbitration. 

Of course, China's accession to the ICSID convention may be understood by 

Chinese government to accept the international arbitration. However considering that 

China began to substantively include the ICSID jurisdiction provision to the invest 

agreement from BIT with Barbados, signed in 1998, it may be interpreted as a 

revelation of China’s policy enforcement tradition, which must go through the 
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experimental stages before the policy expansion. In other words, China just 

perfunctorily accepted the international arbitration. It seems that China sought to 

introduce ICSID arbitration in advance to the less important countries, and then tried to 

expand the scope of investment agreements with more important countries, after 

observing the results and trends of decisions such as cases in which other countries 

were sued. 

Nam insisted that in 2nd investment agreement generation, the Chinese government 

has begun to show considerable flexibility over the previous period. For instance, 

China has begun to apply National Treatment without the traditional use of “according 

to the laws of the concerning party”; China has begun to include the provisions that 

allow all disputes concerning established investment to be referred to international 

dispute procedures. She insisted that this is closely related to the emergence of China 

as an overseas investing state, with “Going global”(走出去) strategy. 

Kim(2008) also pointed China's changing position in the international investment as 

a background of the emergence of a new generation investment agreement since the 

2000s. China was just in a host country’s position to induce investment by early 1990s, 

but since the late 1990s, China has been regarded as not only a foreign investment host 

country but also a foreign investor. In addition, China’s accession to WTO is also based 

on the change of its stance to accept the international standards. Similarly, the 

introduction of new investment agreement since 2000s can be seen in the same vein.  

Nam(2009) argued that China’s 3rd generation investment agreement since 2006 on 
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the one hand moves China toward more advanced international standards. However, on 

the other hand, China began to seek a more balanced framework of investment 

agreement in relationship with investors. For instance, Chinese government has begun 

inserting provisions that allow all investment disputes to be referred to international 

dispute settlement but prevent investors from abusing their procedural rights; an 

attempt to insert independent provisions on the definition or legal interpretation of the 

expropriation, in order to prevent unnecessary disputes under an investment agreement. 

Kim(2008) noted on China’s general acceptance of the umbrella clause13 as another 

major characteristics revealed in the new generation investment agreement. Hence, he 

noted that foreign investors could seek remedy through international arbitration in 

accordance with the dispute settlement procedure in the investment agreement, in the 

case of Chinese government breaches the obligation under investment contracts as well 

as the obligation of the investment agreement. In this point, he noticed that this clause 

might serve as a burden to the Chinese government in the future. 

In total, I classified the period of the China’s BITs that has signed so far, based on 

the inclusion of ISD mechanism. It can be simply divided into two periods: the old 

generation that does not define international arbitration as investor-state dispute 

settlement mechanism or restrict that scope; the new generation that introduced ISD 

                                          
13 Umbrella Clause refers to the provisions that specified in the international treaties (especially 

in BITs), for the purpose of ensuring the implementation of obligation in a contract between a 
particular country (or a public entity) and a foreign individual investor. (Kim, 2010) 
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mechanism. The reason why the old generation investment agreement did not include 

ISD mechanisms, such as ICSID procedure, is because Chinese government was 

concerned about the infringement of sovereignty. Meanwhile, the new generation BITs 

have begun to introduce this provision because of the increased investment by the 

Chinese government, and the increased need to protect Chinese national investors; the 

accumulated international arbitration cases and its improved legal liability. 

2.2. Constraints 

Although China introduced an international arbitration provisions to the investment 

agreement, some say that there are still many constraints for investors investing in 

China to use ISD against the Chinese government. For example, China notified the 

limited consent to ICSID jurisdiction on the time of accession to ICISD convention; 

China signed the investment agreement with the requirement provisions of domestic 

administrative review procedure. 

2.2.1 Notification of Limited Consent to ICSID Jurisdiction  

Investor-State Dispute Settlement (ISDS) is the procedure, for the case of the undue 

loss of investors by a non-conforming measures or breaches of a contractual obligation 

under the investment contract or the investment permission by the host country, the 

investor can request the remedy through a third-party international arbitration not 
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through the domestic court of the host country.14 

Since the accession of ICSID convention in 1990, China has signed the BITs and 

FTAs that includes ISD provisions, starting with BIT with Barbados in 1998. As of 

October 2018, ISD procedures are common in China's FTAs, which include 1015 of the 

FTAs signed by China. In other words, the Chinese government signs investment 

agreement conforming to international standards, by gradually including procedures for 

investment disputes with a high degree of investor protection. Moreover, China is 

making greater efforts to obey the rules. 

However, when ratifying the ICSID Convention in 1993, the Chinese government 

attempted to narrow the scope of ICSID jurisdiction down to disputes over 

compensation resulting from expropriation and nationalization, through 

“notification”.16 In other words, the Chinese government tried to set the scope of the 

dispute as narrow as possible, which might be covered by international arbitration. 

                                          
14 대한민국 외교통상부. 2011. 『투자자-국가간 분쟁해결절차, 공정한 글로벌 

스탠다드』. p.1. 

15 Chile, Pakistan, New Zealand, Singapore, Peru, Costa Rica, Iceland, Switzerland, Korea, 
Australia (Investment section of China-ASEAN FTA is applied to Singapore; BITs are 
applied to Costa Rica, Iceland and Switzerland) 

16  When China deposited the ratification in 1993, pursuant to Article 25(4) of the ICSID 
Convention, the Chinese Government notified that the Chinese Government would only 
consider submitting to the jurisdiction of disputes over compensation resulting from 
expropriation and nationalization. 
 Notifications Concerning Classes of Disputes Considered Suitable or Unsuitable for 
Submission to the Centre (Art. 25(4) of the Convention), Document ICSID/8-D 
http://icsid.worldbank.org  
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(Kim, 2008) In this regard, there are mixed views on whether the ICSID can exercise 

jurisdiction over other investment disputes that are not concerning compensations for 

expropriation and nationalization.  

First, Schill argued that this notification is not a reservation to the ICSID convention 

in the technical sense of Article 19 to 23 of the Vienna Convention on the Law of 

Treaties, Instead, it constitutes a notification under Article 25(4) of the ICSID 

Convention. Therefore, there is little expectation that ICSID will be able to exercise 

jurisdiction in breaches of obligations that are not related to expropriation and 

nationalization. Meanwhile, Ha (2013) noted the last sentence of Article 25 of the 

ICSID Convention. That is, since the notice does not constitute the consent required by 

the article 25 (1)17 of the Convention, the dispute issues regulated in the BITs signed 

by China can be considered that China already agreed on arbitration. Thus, arbitration 

bodies can accept the application of claim by an investor from the counter party. This 

argue means that, if the scope of the dispute is not limited to disputes concerning 

expropriation and nationalization in China's BIT, it could be considered that the party 

can claim for arbitration in priority, despite of China's limited consent. 

 However, most of Chinese scholars generally argue that the effect of notification 

                                          
17 ICSID Convention Article 25(1) “The jurisdiction of the Centre shall extend to any legal 

dispute arising directly out of an investment, between a Contracting State (or any constituent 
subdivision or agency of a Contracting State designated to the Centre by that State) and a 
national of another Contracting State, which the parties to the dispute consent in writing to 
submit to the Centre. When the parties have given their consent, no party may withdraw its 
consent unilaterally.” 
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should be recognized as a limited consent. That is, China has limited the scope of 

disputes that can be brought to arbitration, to protect it from the jurisdiction over 

investment disputes, under the statutory rules. (Zhang, 2017; Zhu, 2010) Zhu (2010) 

argued that this notification clearly states its scope, thus, other disputes, not 

compensation by expropriation and nationalization, should be brought to the domestic 

courts of the investment host country or settled in other ways. He added, on that basis, 

China drafted the China BIT Model (1994) shortly after the ICSID Convention was 

entered into force, which also strictly restricts the type of dispute that could be claimed 

to international arbitration as disputes concerning the amount of expropriation.18 In 

addition, since then, the scope of the international arbitration provisions in the 

investment agreement signed by China has been limited the scope to disputes over 

expropriation compensation, and this position has never changed. Liang(2010) even 

mentioned the limitations of jurisdiction over the arbitration case19 that Chinese 

national claimed to the ICSID as a claimant. He argued, since both China and Belgium 

are parties of the ICSID Convention, China has the right to claim arbitration only for 

                                          
18 China BIT Model Article 9. 

19 Ping'an Group(平安保险集团), the second largest insurance company in China, invested in 
Fortis Group by buying the shares. However, to prevent the collapse of Fortis Group during 
the 2008 global financial crisis, the Belgian government acquired the group and sold it to 
Paris Bank, and the profits were distributed only to individual EU investors. In the process, 
Ping’an Group suffered a loss in this process, claimed for arbitration to compensate for the 
losses it had invested. Ping An Life Insurance Company of China, Limited and Ping An 
Insurance (Group) Company of China, Limited v. Kingdom of Belgium (ICSID Case No. 
ARB/12/29) 
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the compensation of nationalization. 

On the other hand, there is an opinion that focused on wordings of the notification 

submitted by China. That is, the notification does not state the ICSID jurisdiction 

“limits” to the compensation concerning expropriation or “excludes” disputes 

concerning other issues, but states “only consider” submitting to the jurisdiction of 

disputes over compensation resulting from expropriation and nationalization. Since the 

word “consider” implies that there is no compelling or conclusive intention, in this 

regard, the notification is considered to play a minimal role in determining the 

jurisdiction of arbitration tribunal, and do not have a decisive and legal enforcement.20 

In fact, there are three cases21 in which the Chinese government has been sued by 

foreign investors. Unfortunately, there has not been a full-fledged discussion of 

whether ICISD has jurisdiction over disputes other than expropriation and 

nationalization. In 2011, Malaysian real estate company Ekran Bergad claimed to the 

ICSID for the first time. This case was a dispute over the expropriation by China's 

Hainan(海南) provincial government, but it was settled by the consultation between 

two countries in 2013. 

                                          
20 이기평(Lee, Ki Pyeong). 2011. 「중국투자협정연구－Tza Yap Shum v. The Republic of 

Peru Case사건의 중재관할권 결정에 대한 분석－」 『중국법연구』 제15집. 
pp.163-164. 

21 Ekran Berhad v. People's Republic of China (ICSID Case No. ARB/11/15); Ansung Housing 
Co., Ltd. v. People's Republic of China (ICSID Case No. ARB/14/25); Hela Schwarz GmbH 
v. People's Republic of China (ICSID Case No. ARB/17/19) 
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Next, in 2014, Korean company Ansung Housing claimed the Chinese government 

through ICSID, due to the contraction breach of Jiangsu provincial government.22 In 

this case, ICSID jurisdiction was a key issue. However, the Chinese government 

insisted that the claim was initiated after the expulsion period (3 years) of Korea-China 

BIT, so the claim should be rejected. The arbitration panel accepted this and decided 

that the claim could not be a subject of legal judgment. (Ansung Housing case, paras. 

121-122.) Most recently, the German food company Hela Schwarz GmbH claimed to 

ICSID in June 2017, insisting the encroachment by Shandong provincial government. 

The arbitration tribunal of this case was composed in January 2018 and the case is still 

pending. 

Of the three cases that China was sued, two were disputes over compensation 

concerning expropriation. Although Ansung Housing case did not related to the 

expropriation, China insisted the passage of the expulsion period. Therefore, ICSID has 

not yet been judged yet of the effectiveness of the China’s notification attached to the 

ratification, or the existence of ICSID jurisdiction. However, the point is, that China 

did not claim that ICSID has no jurisdiction based on the notification, even though the 

case was not concerning the compensation of expropriation or nationalization. This is 

not sure whether China accepted the jurisdiction over other disputes which is not 

concerning with compensation of expropriation or nationalization, or just strategically 

                                          
22 This is the first case in which an investor of Korean nationality used ICSID convention 

against the other sovereign state, and is the first investment arbitration case under Korea-
China BIT. Kang, 2017) 
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did not insist because they feared that China would be in a position to be sued in 

various cases according to the result. So we have to wait for further cases. 

In sum, as Schill (2007) points out, China's limited consent on ISD procedure and its 

limited scope setting have damaged the effectiveness of dispute settlement procedures, 

and even undermined the value of investment protection mechanism. If other disputes 

cannot be the issue of international arbitration, investors will eventually have to rely on 

Chinese domestic law for the remedy and compensation. China, however, has a 

political system that does not sufficiently guarantee the independence of the judiciary 

from the influence of the government, and is still not free from the problems of 

corruption. Therefore, China's limited scope and consent on ICSID arbitration is seen 

as a risk factor for foreign investors investing in China, whereas from the Chinese 

government perspective, it seems to serve as a shield against international arbitration. 

2.2.2 Domestic Administrative Review Procedure 

Most of the investment agreements signed by China include the possibility of 

domestic administrative review procedures(国内行政复议) before claiming to the 

international arbitration. (Yoo, 2013) Not only BITs, but also most of the FTAs23 

signed by China, the one with Korea alike, include the requirement of domestic 

administrative review procedures. This domestic administrative review procedure is 

                                          
23 China-ASEAN FTA, China-New Zealand FTA, China-Chile FTA, China-Pakistan FTA, 

China-Peru FTA. 
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one of the means of exhaustion of local remedies rule. Exhaustion of local remedies 

rule is that foreign investors must complete an administrative or judicial process in the 

host country in order to file an international claim against the host country. (Choi, 

2014) 

The domestic administrative review procedure is a unique feature of the Chinese 

investment agreement, including most of China’s investment agreements, but for 

Korea, only Korea-China BIT has this provision among BITs signed by Korea. (Lee, 

2012) Moreover, the agreements which include both Korea and China—Korea-China 

BIT(2007), Korea-China-Japan TIT and Korea-China FTA—all require domestic 

administrative review procedure.  

the Contracting Party involved in the dispute may require the investor concerned to 

go through the domestic administrative review procedures specified by the laws and 

regulations of that Contracting Party before the submission to international 

arbitration.24 

When the disputing investor submits a written request for consultation to the 

disputing Party under paragraph 2, the disputing Party may require, without delay, the 

investor concerned to go through the domestic administrative review procedure 

specified by the laws and regulations of that Party before the submission to the 

                                          
24 Korea-China BIT(2007) Article 9 3 
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arbitration set out in paragraph 3.25 

When the disputing investor submits a written request for consultation to the 

disputing Contracting Party under paragraph 2, the disputing Contracting Party may 

require, without delay, the investor concerned to go through the domestic 

administrative review procedure specified by the laws and regulations of that 

Contracting Party before the submission to the arbitration set out in paragraph 3.26 

Kim(2008) finds the motivation of China’s introduction of the domestic 

administrative review procedure from ‘willing to increasing the effectiveness’ of the 

administrative review system introduced in 1999. With this, China uses it as a domestic 

institutional pressure method to correct illegal acts by Chinese authorities to foreign 

investors. That is, he considered the purpose of this provision was to determine 

whether the actions of the administrative authorities were legitimate under Chinese 

national law. However, Yoo(2013) argued that the motivation for this review procedure 

is based on Chinese government’s stance, to protect its sovereignty from international 

arbitration. That is because Chinese government has rejected the ISD procedure by 

international arbitration, and has considered the arbitration as an infringement.  

The provision concerning domestic administrative review procedures found in 

China's FTA and BIT can be divided into two main types. One is that, investor can 

                                          
25 Korea-China FTA Article 12.12 7 

26 Korea-China-Japan TIT Article 15 7. 
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claim to international arbitration only after completing the domestic administrative 

review procedure, making it a prerequisite for international arbitration. The other is 

that, a host country may require an investor to go through the domestic administrative 

review procedure, conferring the discretion on a host country. In the case of the former, 

the China-Germany BIT (2003) specified that27:  

With respect to investments in the People's Republic of China, an investor of the 

Federal Republic of Germany may submit a dispute for arbitration under the following 

conditions only:  

(a) the investor has referred the issue to an administrative review procedure 

according to Chinese law 

In the case of the latter, such as in Korea-China FTA, it limits the time for the 

completion of the domestic review procedure. That is, the procedure cannot exceed 

three28 or four months from the date of the review is filed. Thus, investors can claim to 

international arbitration regardless of the result of the domestic administrative review 

procedure after three or four months. 

In the case of the domestic administrative review procedure defined as a 

prerequisite, it is reasonable to conclude that the Chinese government has an intention 

                                          
27 Protocol to the Agreement between the Federal Republic of Germany and the People's 

Republic of China on the Encouragement and Reciprocal Protection of Investments  
6. To Article 9   

28 China-New Zealand FTA Article 153 2. 
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to avoid the international arbitration as much as possible. In fact, looking the recent 

Hela Schwartz GmbH case which is still pending in ICSID, the claimant filed a 

complaint in February 2015, after the first trial and second trial, the court finally 

judged in December 2016. It was confirmed that there was a significant lag in time.29  

It should be noted, however, that unless the domestic administrative review 

procedure is stipulated as a prerequisite to be exhausted before international arbitration, 

it is also a disadvantage to investors. Because investors cannot require domestic 

administrative review procedures, but rather the host country requires investors to do 

so, it is likely that the decision will be disadvantageous to investors due to the 

intervention of the investment host government. Therefore, the Chinese government is 

likely to require investors to complete domestic administration review procedure, 

which will put pressure and uncertainty on foreign investors. 

In sum, most of the FTAs or BITs signed by China stipulate that a host country may 

require domestic administrative review procedures to investors before submitting claim 

to international arbitration. This is clearly an unfavorable condition to investors in any 

form. However, in China-Australia FTA, which was signed about 15 days later 

compared to Korea-China FTA, the domestic administrative review procedure 

provision was excluded. Whether this is an attempt of the Chinese government's 

                                          
29 Ji'nan intermediate people's Court of Shandong Province (山东省济南市中级人民法院), 

Case No.（2015）济行初字第72号 (first instance judgment); Shandong Provincial Higher 

People's court (山东省高级人民法院), Case No. (2016）鲁行终1491号 (second instance 
judgment) 
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perception change against the investment dispute settlement procedure, or the progress 

to international standards is uncertain but it should be observed through follow-up 

agreements or revision of existing agreements. 

2.3. Development aspects of China’s Investment Dispute 

Settlement Procedure 

China did not accept the international standard because of China’s domestic factor. 

China’s traditional approach toward international investment law and socialistic 

concepts may have influenced it. First, it concerns the infringement of sovereignty by 

the investment-favored countries as it was one of the reasons China has been 

unfriendly toward following the international standard of investment dispute settlement 

procedure. Moreover, China's historical background has fueled these concerns. 

Next, socialistic concepts are also thought to be domestic factors influencing China's 

BITs. One major rationale for this policy can be found in China’s adherence to the 

Marxist doctrine of rejection of private property.30 That is, given China's concept of 

"absolute sovereignty" under socialist tradition, it was difficult for China to easily 

accept the investment protection and treatment that developed countries wanted, 

including dispute settlement mechanisms by international procedures. In other words, 

                                          
30 Axel, Berger. 2011. “The Politics of China’s Investment Treaty-Making Program,” In The 

Politics of International Economic Law edited by T. Broude, A. Porges, M. Busch. 9. 
Cambridge: Cambridge University Press. 
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reform and opening began, but it still reflected the Chinese government's stance on 

foreign investment of the previous period, when it was basically run by the principle of 

socialist systems and self-reliance. 

According to the three principles of China’s foreign investment policy organized by 

Kong(2003), first, the state has the sovereignty to control the entry of foreign direct 

investment and to regulate all activities of foreign investors within its territory. Second, 

the right to nationalize foreign assets is an inherent attribute of national territory 

sovereignty, and exercising these fundamental rights is not ruled by conditions such as 

public purpose, proper procedure and compensation. Third, the State has the right to 

order renegotiation, revision or even unilateral amendment of the contract with the 

investor, on the basis of the changes of circumstances or the public interest. 

In addition, despite of the reform and opening policy before the 2000s, one of the 

reasons why China did not sign the investment agreement conforming international 

standard is because of China's position as an investment host country. In other words, 

the Chinese government's policy was focused on inducing foreign investment, rather 

than its overseas investment. Although the Chinese government signed investment 

agreements because of the request of major investor countries, there was no incentive 

to sign investment agreements with a strong level of investment protection. 

Meanwhile, the Chinese government set foreign investment as one of the national 

development strategies from the 2000s. Since then, the Chinese government has 

announced that foreign direct investment should be complemented with inducing 
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foreign capital. In 2002, the Chinese government officially recognized foreign direct 

investment as one the two pillars of opening, and indicated that active overseas 

investment by Chinese domestic companies need to be proceeded. Accordingly, 

investment has expanded in the manufacturing sector, such as electronics industries. In 

addition, investment target countries have expanded not only to developing countries 

but also to developed countries. In particular, M&A investment to developed countries’ 

companies with the aim of acquiring high-tech technologies showed a high increase. 

Thus, from the 2000s, China's change in international investment position was the 

main factor of the emergence of new generation investment agreement. Until the early 

1990s, China was in a unilateral foreign invest country, but with the rapid expansion of 

foreign investment since the late 1990s, China has become not only a foreign invested 

country but also an investment host country. 

Since the 1990s, as the opening was accelerated, the inflow of investment to China 

has continued to rise steeply. On the other hand, the out flow foreign direct investment 

from China was insignificant by the mid-2000s, however, it has increased since 2006, 

especially from 2008. Accordingly, a gap of the inflow and outflow of foreign direct 

investment has narrowed considerably, gradually to be balanced. Thus, as China has 

gradually become an important major host in recent years, China has accentuated the 

need for effective policy tools in order to promote and protect the overseas FDI.31 

                                          
31 Zeng, Ka. 2016. “Understanding the Institutional Variation in China’s Bilateral Investment 

Treaties (BITs): the complex interplay of domestic and international influences.” Journal of 
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Moreover, compared to previous periods, the Chinese government would have judged 

that the benefits of investor protection from which Chinese nationals investors would 

have been enjoy, have been greater than the infringement on their sovereignty through 

international arbitration mechanisms such as ICSID procedure. 

On the other hand, with greater awareness of the legal liability and the potential 

costs and benefits of BIT signing since 2000, various countries have reexamined the 

desirability of BITs.32 As the true net benefits become apparent, there is likely to be a 

resurgence among later adopters of a more rational or intrinsic cost–benefit calculus as 

opposed to a bandwagon, fad, or imitative behavior.33 China may be one of the 

countries that has judged that its liability concerning international arbitration has 

accumulated sufficiently. Also, in the context of cumulative international arbitration 

cases, there was a change in attitude toward the investment agreement, as each country 

considered is capable of developing a counterstrategy.  

Regarding this, China approached to potential BIT negotiation with two major world 

economic powers, the United States and the European Union.34 Since the U.S. is 

                                          
Contemporary China, 25(97):115 

32 Jandhyala, Srividya, Henisz, Witold J. and Mansfield, Edward D. 2011. “Three Waves of 
BITs: The Global Diffusion of Foreign Investment Policy.” The Journal of Conflict 
Resolution 55(6):1057 

33 Jandhyala, Srividya, Henisz, Witold J. and Mansfield, Edward D. 2011. “Three Waves of 
BITs: The Global Diffusion of Foreign Investment Policy.” The Journal of Conflict 
Resolution 55(6):1057 

34 Gallagher, Norah. 2014. “China’s BIT’s and Arbitration Practice: Progress and Problems.” In 
China and International Investment Law: Twenty Years of ICSID Membership edited by 
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leading the BIT model around the world, it is calling for China to change in the process 

of negotiating an investment agreement, the result of the negotiation depends on 

China’s foreign capital policy. Negotiations of China-US BIT started in as early as 

1983, but failed due to wide divergence on a number of issues.35 But the two states 

agreed to initiate bilateral investment treaty negotiations at the 4th US-China Strategic 

Economic Dialogue in 2008.36 Progress has been slow but in July 2013, the US and 

China finally reached agreement at the 5th US-China Security and Economic 

Dialogue.37 

The US model BIT covers both investment protection and liberalization, as well as 

certain issues that have never been addressed in China’s previous BITs.38 China agreed 

to drop its original position where certain sectors would be excluded, in particular its 

service sector. China also accepted that a future treaty would include market access on 

                                          
Wenhua Shan et al. 176. Leiden: Brill | Nijhoff 

35 Gallagher, Norah. 2014. “China’s BIT’s and Arbitration Practice: Progress and Problems.” In 
China and International Investment Law: Twenty Years of ICSID Membership edited by 
Wenhua Shan et al. 176. Leiden: Brill | Nijhoff 

36 中央政府门户网站, June 19, 2008. 中美战略经济对话闭幕 王岐山保尔森总结对话成

果. http://www.gov.cn/ldhd/2008-06/19/content_1020792.htm 

37 Gallagher, Norah. 2014. “China’s BIT’s and Arbitration Practice: Progress and Problems.” In 
China and International Investment Law: Twenty Years of ICSID Membership edited by 
Wenhua Shan et al. 186. Leiden: Brill | Nijhoff 

38 Gallagher, Norah. 2014. “China’s BIT’s and Arbitration Practice: Progress and Problems.” In 
China and International Investment Law: Twenty Years of ICSID Membership edited by 
Wenhua Shan et al. 176. Leiden: Brill | Nijhoff 
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a “Pre-establishment” basis and negotiations with a “Negative List” approach.39 

Accordingly, from 2015, China and the U.S began exchanging proposals on negative 

lists that contains disallowance or restrict of the entry, and exchanged the third 

proposal in September 2016.40 Moreover, this China’s will was confirmed again in 

19th National Congress of the Communist Party of China held in 2017. 

We will adopt policies to promote high-standard liberalization and facilitation of 

trade and investment; we will implement the system of pre-establishment national 

treatment plus a negative list across the board, significantly ease market access, 

further open the service sector, and protect the legitimate rights and interests of 

foreign investors.41 

Currently, China makes the government-issued “the Catalogue of Industries for 

Guiding Foreign Investment”42 as a guideline for the foreign investment. This list has 

                                          
39 Gallagher, Norah. 2014. “China’s BIT’s and Arbitration Practice: Progress and Problems.” In 

China and International Investment Law: Twenty Years of ICSID Membership edited by 
Wenhua Shan et al. 186. Leiden: Brill | Nijhoff 

40 China Trade Extra. August 17, 2016. “U.S.-China BIT Offer Exchanges Expected Before 
G20 As Engagement Ramps Up.” https://chinatradeextra.com/daily-news/us-china-bit-offer-
exchange-expected-g20-engagement-ramps 

41 实行高水平的贸易和投资自由化便利化政策，全面实行准入前国民待遇加负面清单管

理制度，大幅度放宽市场准入，扩大服务业对外开放，保护外商投资合法权益。凡是

在我国境内注册的企业，都要一视同仁、平等对待。 
 Secure a Decisive Victory in Building a Moderately Prosperous Society in All Respects and 
Strive for the Great Success of Socialism with Chinese Characteristics for a New Era, 
Delivered at the 19th National Congress of the Communist Party of China October 18, 2017. 

42 Investment in China. 2017. “Catalogue of Industries for Guiding Foreign Investment (Revision 
2017)” Accessed October 28, 2018. 
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been revised seven times since it was first announced in 1995.43 By 2015, industries 

were classified as "Encouraged Industries", "Restricted Industries", and "Prohibited 

Industries". Finally, in 7th revision version issued in June 28th, 2017, it introduced 

“Negative List for Foreign Investment Access”. That is, classifying foreign investment 

industries as “Encourage industries” and “Negative List”, embraced the previous 

“Restricted Industries” and “Prohibited Industries” into “Negative List”. Thus, foreign 

investors now are able to invest in industries that are not listed on the negative list, just 

after a brief reporting.44 This promulgation is closely related to China's beneficial 

experience of negative list model from 11 Free Trade Zones, such as Shanghai Free 

Trade Zone, and is a nationwide expansion of the negative list model which was 

applied to Free Trade Zones. 

  

                                          
http://www.fdi.gov.cn/1800000121_39_4851_0_7.html 

43 Revised in 1997, 2002, 2004, 2007, 2011, 2015, and 2017. 

44 조고운. 2017. 「중국의 외자금융기업 투자제도변화 및 시사점」 세종: 

대외경제정책연구원(KIEP) pp.9-10. 
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Chapter 3. The Comparison of Investment Dispute 

Settlement Procedure in Korea-China FTA and China’s 

FTAs 

Negotiating investment rules in FTA has become another way for China to update 

BITs. The investment chapters or agreements in China’s FTA arrangements are simply 

“BITs within FTAs,” with only very small adaptations.45 As of October 2018, there are 

a total of 12 FTAs that China is involved in, and 7 of them include the investment 

chapter. The China-Singapore FTA, including investment chapters, provides that it 

follows investment agreements with ASEAN; That of Costa Rica, Iceland and 

Switzerland is ruled by BITs from the concerning party. Therefore, considering this, 

China’s FTAs with Chile, Pakistan, New Zealand, Peru, ASEAN and Australia were 

selected as a comparison for the Korea-China FTA. 

3.1. Substantive Provisions 

3.1.1 The Scope of Covered Dispute 

For not only the investment chapter in FTA, but also all the other investment 

agreements, key factors to define the scope of the covered investment is the definition 

                                          
45 Xiao, Jun. 2010. “The ASEAN-China Investment Agreement: A Regionalization of Chinese 

New BITs.” Frontiers of Law in China 6(2):257 
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of “Investment” and “Investor”, and the scope of obligations. All investment 

agreements with few exceptions has a detailed definition of investment, and 

specifically lists the items that correspond to the investment. 

Investors are defined by the scope of investors entitled to be protected under the 

investment agreement, in a way that defines nationalities requirements of individuals 

and corporations. Generally, the investment in investment agreements or FTAs is 

defined based on assets, and investors are broadly defined based on nationality. 

Accordingly, it tends to be refined through accumulated arbitration cases.46 That is, it 

defines the party’s individuals or legal entities on the basis of the concept of 

investment or possession of investment.47 

The Korea-China FTA defines the scope of investment dispute settlement application 

as below: 

An investment dispute is a dispute between a Party and an investor of the other 

Party that has incurred loss or damage by reason of, or arising out of, an alleged 

breach of any obligation of the former Party under this Chapter with respect to the 

investor or its covered investments in the territory of the former Party.48 

                                          
46 Muchlinski, Peter. 2011. “Scope and Definition: A Sequel.” In UNCTAD Series on Issues in 

International Investment Agreements II. 5. New York and Geneva: United Nations 

47 신희택(Shin, Hi Taek). 2017. 「국제투자협정상 투자자의 정의와 정책적 

고려사항」. 『통상법률』제133호. p.12 

48 Korea-China FTA Article 12.12 1. 
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As the application scope of dispute settlement procedure is defined by the covered 

dispute, first, it is necessary to figure out what the covered investment is and then 

identify similarities and differences. Then, find out how agreements have defined 

investment and investors, and finally discuss the scope of obligations. 

Regarding the scope of covered dispute, the distinguishing factor found in the FTAs 

signed by China is the time definition. That is, as of the date of entry into force of the 

agreement, whether to apply for the prior investment is different. The one is, 

investments before and after the agreement are included in covered investments.49  

Specifically, it defines investment as one that already exist on the date of entry into 

force and established, acquired or expanded after the date of entry, by the investors of 

other party. The Korea-China FTA includes all investments including previous 

investments, which broadens the scope of protected investment. 

Covered investment means, with respect to a Party, an investment in its territory of 

an investor of the other Party that is in existence as of the date of entry into force of 

this Agreement or established, acquired, or expanded thereafter.50 

The other is, without the mention for the agreement established before the 

agreement, it is required to exclude any investments prior to the enforcement of the 

                                          
49 Korea-China FTA Article 12.1; China-Australia FTA Article 9.1; China-New Zealand FTA 

Article 137.6; China-Peru FTA Article 127.7 

50 Korea-China FTA Article12.1 
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agreement.51 For example, the Korea-China BIT (2007) explicitly stipulate that no 

retrospective application should be applied to disputes that occurred before the 

agreement, clarifying the limits of retrospective application. 

This Agreement shall apply to investment made prior to or after its entry into force 

by investors of one Contracting Party in the territory of the other Contracting Party in 

accordance with the laws and regulations of the Contracting Party concerned, but not 

apply to the dispute arose before its entry into force.52 

As a result, the investment chapter of the Korea-China FTA led to the expansion of 

the investment to be covered by the investment dispute settlement procedure, which 

would have a wider scope of investment to be protected. 

3.1.2 The Definition of Investment and Investor 

Regarding the definition of investment, FTAs signed by China selects the 

enumeration method. Specifically, the Korea-China FTA listed 8 categories and 

established a wide range of investments. In addition, the Korea-China FTA further 

specifies intellectual property rights by enumerating as the following list. 

Intellectual property rights, including copyrights and related rights, patent rights 

and rights relating to utility models, trademarks, industrial designs, layout-designs of 

                                          
51 China-Chile FTA Article 12.1 (b) 

52 Korea-China BIT Article 12 
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integrated circuits, new varieties of plants, trade names, indications of source or 

geographical indications and undisclosed information.53 

However, defining an investment through an enumeration has the advantage of 

bringing ease of interpretation and eliminating a certain misunderstanding, but its 

demerit lies in the narrowed scope, compared to simply specifying intellectual property 

rights. 

The definition of an investor in an investment agreement is an important concept 

that determines the personal jurisdiction concerning ISD mechanism. By the end of 

June 2016, approximately 26% of cases, raised under the ICSID Convention and the 

Additional Facility Rules, were dismissed due to their lack of jurisdiction.54 Also, by 

the end of 2016, 495 cases were concluded, of which about half of the cases which 

state won were concluded due to the lack of jurisdiction.55 Hence, insisting 

preliminary objection with the lack of jurisdiction requirement is the most important 

defense measure for the respondent state. Accordingly, in order for foreign investors to 

take advantage of the dispute settlement procedure under the investment agreement, 

investors must meet the definition specified in the investment agreement.56 However, 

                                          
53 Korea-China FTA Article 12.1 (vi) 

54 ICSID. 2018. “The ICSID Caseload-Statistics (Issue 2018-1)” ICSID 

55 UNCTAD. 2017. “World Investment Report 2017.” 117. United Nations Publications 

56 이기평(Lee, Ki Pyeong). 2011. 「중국투자협정연구－Tza Yap Shum v. The Republic of 

Peru Case사건의 중재관할권 결정에 대한 분석－」 『중국법연구』 제15집. p.151. 
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the Korea-China FTA does not define a concrete definition of the investor's nationality, 

only mentioning: 

Investor of a Party means a natural person or an enterprise of a Party that makes 

investments in the territory of the other Party.57 

In this regard, an investment agreement with China needs to specify the investors in 

detail. Because there is a possibility of personal jurisdiction issues due to the 

nationality of the investor, compared to other countries. It has been shown as a 

representative case in the arbitration between Tza Yap Shum and Peru58. Chinese 

national Tza Yap Shum, who resides in Hong Kong has filed an international 

arbitration to ICSID. He insisted that the Peruvian government breached the obligation 

under the China-Peru BIT, concerning the investment of Peruvian company TSG de 

Perú S.A.C. 

China-Peru BIT defines Chinese investors as natural persons who have nationality of 

the People's Republic of China in accordance with its laws; economic entities 

established in accordance with the laws of the People's Republic of China and 

domiciled in the territory of the people's Republic of China.59 Regarding this, the 

Peruvian government insisted preliminary objection of ICSID lacking the personal 

                                          
57 Korea-China FTA Article 12.1 

58 Tza Yap Shum vs. The Republic of Peru case (ICSID Case No. ARB/07/6) 

59 China-Peru BIT Article 1. 
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jurisdiction of claimant.60 In conclusion, the arbitration tribunal has accepted personal 

jurisdiction and its rationale as follows: 

First, the Chinese Nationality Act grants Chinese citizenship to natural people born 

in Chinese territory.61 As the Chinese Nationality Act applies equally to Hong Kong, 

the claimant's residence does not change the fact that Hong Kong resident born within 

Chinese territory including Hong Kong is Chinese.62 Second, no provision was found 

that Hong Kong residents with Chinese nationality were excluded from the scope of 

China-Peru BIT.63 Therefore, arbitration panel concluded that all Chinese citizens, 

including Hong Kong residents, were considered to be within the scope of “National of 

another Contracting State” in ICSID Convention Article 25.64  

In response to this decision, Lee(2011) argued that arbitration tribunal is expanding 

the scope of personal jurisdiction by interpreting that Hong Kong residents can take 

                                          
60 Tza Yap Shum v. Peru (Case No. ARB/07/6) Decision on Jurisdiction and Competence, Date 

of notice 19 June 2009 Decision, para.44. 

61 Nationality Law of PRC(established on September 10th, 1980) Article 4 “If one or both of 
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advantage of China’s BIT. This could be used as a precedent case of Hong Kong 

residents with Chinese nationality believing that they could use not only BITs signed 

by Hong Kong but also BITs signed by the central Chinese government.65 

Furthermore, the interpretation of the arbitration tribunal suggests that regardless of 

what China intended when signing BIT, there is a possibility that Macau investors, or 

even Taiwanese investors will use BITs signed by China.66 

However, there are opinions that point out that the decision on this case is wrong. 

Since China is implementing “one country, two system” (一国两制) under the Chinese 

Constitution Article 31 and Basic law of Hong Kong Special Administrative Region of 

the People's Republic of China (中华人民共和国香港特别行政区基本法), 

accordingly, Hong Kong enjoys a high degree of autonomy, and has its own right to 

sign the treaty.67 If Hong Kong residents are able to directly use BITs signed by the 

Chinese central government, it does not need to allow Hong Kong to enjoy a high 

degree of autonomy and powers of signing BIT.68 
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Presumably, according to the definition of an investor in the Korea-China FTA as 

well as an FTA signed by China that does not have detailed regulations on nationality, 

it is likely to include Hong Kong and Macau residents. Thus, in order to clarify the 

intention of a contracting State and to prevent tribunal from arbitrary interpretation of 

the intention of contracting State, in advance, the contracting parties should specify in 

detail the relevant provisions when negotiating an investment agreement.69 

3.1.3 The Scope of Obligations 

As mentioned in Chapter I, the two key issues of China's new investment agreement 

are “Pre-establishment National Treatment” and “Negative List”. In conclusion, in the 

Korea-China FTA, no advanced rules on these two issues can be found. However, there 

are concerning provisions in the China-Australia FTA, which is signed on the date 

similar to Korea's. 

First, the scope of obligations applied by the investment dispute settlement 

procedures under the Korea-China FTA is specified in Article 12.18, and through 

footnote 14. 

Korea-China FTA footnote 14 notes, “For greater certainty, Article 12.12 applies to 

investment disputes, in relation to such covered investments, between a Party and an 

                                          
济法学刊』 17(3): 93 

69 高成栋. 2010. 「中外BITs对香港特区的适用争议及其解决——以谢业深诉秘鲁政府案

为例」 『国际经济法学刊』 17(1): 72 
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investor of the other Party concerning an alleged breach of an obligation solely under 

the Articles referred to in this Article.” Regarding this, the provisions enumerated in 

Article 12.18, it contains “Articles 12.5 (Minimum Standard of Treatment), 12.9 

(Expropriation and Compensation), 12.10 (Transfers), 12.11 (Subrogation), 12.12 

(Settlement of Investment Disputes between a Party and an Investor of the other Party) 

and Annexes 12-A (Customary International Law), 12-B (Expropriation) and 12-C 

(Transfers).” The provisions mentioned above include neither “Negative List” nor the 

National Treatment(Article 12.4) itself. 

What is noteworthy, however, is that the China-Australia FTA, which was signed on 

the same period as Korea, contains both of these two key issues. First of all, the China-

Australia FTA apply the breach of National Treatment as a target of investment 

disputes. That is, the claimant may submit to arbitration due to breached obligation in 

Article 9.3 (National Treatment).70 Thus, the key of obligations under the China-

Australia FTA is National Treatment and the prevention of loss or damage incurred by 

the investors.   

Regarding Pre-establishment National Treatment, China-Australia FTA footnote 5 

mentions, “the State to State Dispute Settlement mechanism in Chapter 15 (Dispute 

Settlement) of this Agreement applies to this Chapter including pre-establishment 

obligations under Article 9.3(National Treatment)”, applying the pre-establishment 

                                          
70 China-Australia FTA Chapter 9 Article 9.12 1. 
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obligation to investment dispute settlement. However, in detail, China's obligation and 

Australia's obligation are not defined equally. 

The National Treatment that China’s investors granted from Australia is the 

investment with respect to the “establishment, acquisition, expansion, management, 

conduct, operation and sale or other disposition of investments in its territory”. 

Meanwhile, the National Treatment that Australia’s investors granted from China is the 

investment with respect to “expansion, management, conduct, operation and sale or 

other disposition of investments in its territory.” This means, Australia’s investors and 

entities are not able to demand the Chinese government the less favorable treatment as 

Chinese domestic investors and entities for “establishment” and “acquisition”. Thus, 

China still seems to be holding off full consent to the Pre-establishment National 

Treatment. 

With regard to the negative list, it generally regulates China’s obligation in the 

investment chapter. According to China-Australia FTA footnote 4, it mentions: China's 

commitments under Article 9.4 shall apply subject to any non-conforming measures 

scheduled by China against the MFN obligation in any negative list investment 

agreement with a non-party, mutatis mutandis.71 This reflects the intention of Chinese 

government to introduce negative list. 

                                          
71 China-Australia FTA Footnote 4. 
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3.2. Procedural Provisions 

3.2.1. Consultation and Submission of Arbitration 

First, all FTAs signed by China provide that disputes should be settled amicably 

through consultations. Also, they mention that consultation is initiated by the 

submission of a written request from investor to the host country. (e.g. Korea-China 

FTA Article 12.12 2.) 

However, there is a difference in the time limit requirements relating to the 

consultation request. Most FTAs involving Korea-China FTA do not stipulate a time 

limit related to the consultation request. Meanwhile, China-Australia FTA have one 

feature, that a written request should be submitted after two months since the 

occurrence of the dispute.72 This is considered as a kind of buffer to allow investors 

and the state to reach a settlement prior to the initiation of a dispute settlement 

procedure.  

In addition, the China-Australia FTA has the following additional provisions: 

The respondent may within 30 days of the date on which it receives a request for 

consultation, state that it considers that a measure alleged to be in breach of an 

obligation under Section A is of the kind described in paragraph 4(the legitimate 

public welfare objectives), by delivering to the claimant and to the non-disputing Party 

                                          
72 China-Australia FTA Chapter 9 Section B Article 9.11 1. 
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a notice specifying the basis for its position(a ‘public welfare notice’)7374 

Such measures for public welfare are also stipulated in the Korea-China FTA. 

However, It is only found in the China-Australia FTA that gives the country the 

opportunity to declare that its actions are in the public interest, when the request of 

consultation is submitted. It can be expected that this provision is promoting 

transparent measures of the host country by notifying to not only concerning parties, 

but also non-disputing party. 

Regarding submission of arbitration, FTAs signed by China generally stipulates that 

investors can submit request to international arbitration in the case of the consultation 

is not completely settled successfully. However, differences can be found in two points. 

First, there is a difference in the choice of arbitration institution and applicable law 

concerning the request of arbitration. Second, the time needed from consultation to 

arbitration is defined differently. 

Regarding applicable laws and arbitration institution, Korea-China FTA stipulates 

that disputes can be submitted to arbitration in accordance with ICSID convention; 

arbitration under the ICSID Additional Facility Rules; and a competent “Court of the 

disputing Party”.75 Moreover, stipulates that once a dispute submitted to arbitration or 

                                          
73 China-Australia FTA Chapter 9 Section B Article 9.11 5. 

74 China-Australia FTA Chapter 9 Section B Article 9.11 6. 

75 Korea-China FTA Article 12.12 3. 
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domestic court, the choice is final and the same disputes may not be submitted 

thereafter to other arbitrations.76 In sum, Korea-China FTA allows investors to choose 

both investor-state arbitration including ICSID, and also domestic courts. 

However, some of China’s FTAs exclude domestic courts as an arbitration 

institution. For example, China-Australia FTA allows investors to select only 

international arbitrations (ISD) under the rules of ICSID Convention or the 

UNCITRAL Arbitration Rules.77 Unlike other FTAs signed by China, excluded the 

domestic court as a choice of arbitration institute to submit a dispute settlement 

request. It seems to be trying to eliminate the burden of investors in advance, as 

mentioned in II.2.2. That is, Australia appears to be more confident of international 

procedures than domestic procedures, and it seems as an expression of the Australian 

government's willingness to settle investment disputes based solely on international 

procedures by neutral arbitration institutes. 

Asking domestic courts to settle the dispute is more accessible than international 

arbitration, and has the advantage of being able to settle the dispute without expanding 

it into international conflicts. However, if an investor fails to obtain satisfactory results 

from a domestic court, investor loses the opportunity to request international 

arbitration, with time waste and financial losses. 

                                          
76 Korea-China FTA Article 12.12 5. 

77 China-Australia FTA Chapter 9 Section B Article 9.11 6. 
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In addition, Korea-China FTA requires investors to abandon domestic procedures if 

they request an international arbitration.  

No claim may be submitted to the arbitration set out in paragraph 3 unless the 

disputing investor gives the disputing Party written waiver of any right to initiate 

before any competent court of the disputing Party with respect to any measure of the 

disputing Party alleged to constitute a breach.78 

This is necessary in order to prevent confusion of investors submitting the same 

investment dispute to other dispute settlement procedure procedures. Regarding this, 

there are two kinds of approaches—fork-in-the-road approach and waiver approach.  

The Fork-in-the-road approach refers to having the claimant choose either domestic 

or international arbitration consider it as final when if the procedure starts. The waiver 

approach is a way to claimants explicitly give up the procedure and submit the 

arbitration again before a final decision, even though the case is still pending.79 Since 

the Korea-China FTA requires additional procedural requirements of explicit 

abandonment of domestic procedures, substantially it can be considered as a form of 

fork-in-the-road approach. 

Next, regarding the needed time from the consultation to the submission of 

                                          
78 Korea-China FTA Article 12.12 6. 

79 정응기(Eung-Ki Jung). 2012. 「중국진출기업의 투자 보호와 투자분쟁해결」. 

『인권과 정의』 제428권 p.13. 
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arbitration, each FTA differently stipulates the delay. Korea China FTA provides that 

the arbitration claims should be submitted after four months.80 It is 120 days for 

China-Australia FTA, 6 months for China-New Zealand FTA and China-Pakistan FTA. 

Stipulating the delay in dispute settlement procedures is for a faster, less consumptive 

of time. This is to prevent unnecessary and additional losses of investors due to the 

time spent in the investment dispute procedure. 

In addition, Korea-China FTA provides the exclusion period of three years, only in 

which investors can submit the request of arbitration. 

If more than three years have elapsed from the date on which the disputing investor 

first acquired, or should have first acquired, whichever is the earlier, the knowledge 

that the disputing investor had incurred the loss or damage referred to in paragraph 

1.81 

Similarly, the China-Australia FTA also stipulates as three years.82 Compared to the 

China-Australia FTA simply providing 3 years, Korea-China FTA specifies as first 

“acquired” or “should have acquired”. This is intended to dispel misinterpretation and 

can be considered as a favorable for the host country rather than investor. 

Lastly, FTAs that China has signed to not apply procedural Most Favorable 

                                          
80 Korea-China FTA Article 12.12 3. (e) (ⅰ) 

81 Korea-China FTA Article 12.12 11. 

82 China-Australia FTA Chapter 9 Article 9.14 1. 
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Treatment.83 Exclusion of procedural MFN obligation means that she does not have to 

apply the procedural provisions from the investment dispute settlement provisions 

given to non-party investment agreements. Judging from the arbitration tribunal by 

now, it has made mixed decisions on whether the MFN could be applied to the 

investment dispute settlement procedure.84 Thus, in a situation when the arbitration’s 

decision is not consistent, the parties appear to be specifying the rule more clearly that 

MFN does not apply the investment dispute settlement process. 

3.2.2. Judgement and Enforcement 

In regards to the arbitration procedure concerning choice of arbitration institute, 

Since arbitration institutions, such as ICSID, have their own arbitration rules, they will 

be applied to the arbitration procedures. Of course the parties may, by consent, exclude 

or modify the rules. Arbitration tribunal can make decisions such as withdrawal of non-

conforming measures and remedy of monetary damages and applicable interest. This 

award rendered by an arbitration tribunal is final and binding upon both parties in the 

investment dispute. This award shall be executed in accordance with the applicable 

laws and regulations concerning the execution of award in force, in the country whose 

                                          
83 Korea-China FTA Article12.4 3.; China-AustraliaFTA Chapter9 Article 9.4 2. 

84 From “Maffezini-Spain” Case (ICSID Case No. ARB/97/7) of 2000, the arbitration tribunal 
appears to have recognized the MFN in procedural clauses. However, in “Plama Consortium 
Limited-Bulgaria” Case (ICSID Case No ARB/03/24）of 2005, the arbitration tribunal did 
not applied MFN in procedural clauses. (Zhu. 2015. p.171) 
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territory such execution is sought.85 

However, the China-Australia FTA requires a certain period to be passed from 

judgment to execution, which differs from the applicable laws. In other words, the 

disputing investors cannot demand execution to the host country until a specified time 

has passed after the decision. For example, an arbitration award under the ICSID 

Convention, a 120 day period have to elapse;86 an arbitration award under the the 

UNCITRAL Arbitration Rules, a 120 day period have to elapse.87 

3.2.3. Domestic Administrative Review Procedure 

First of all, the Domestic Administrative Review Procedure should be divided into 

whether this provision is stipulated or not in the FTAs signed by China. Since the 

signing of the BITs, China has traditionally inserted a provision concerning the 

domestic administrative review procedure. However, the China-Australia FTA is the 

only agreement that excluded it. 

In the case of stipulating the domestic administrative review procedure, there are 

differences in the entity that can require the procedure and the completion date 

condition of the procedure. First, regarding the entities, the China-Chile FTA88, the first 

                                          
85 Korea-China FTA Article 12.12 10. 

86 China-Australia FTA Chapter 9 Article 9.22 7. (a). 

87 China-Australia FTA Chapter 9 Article 9.22. 7. (b). 

88 China-Chile FTA THE SUPPLEMENTARY AGREEMENT ON INVESTMENTS Article14 
3. Footnote 14. 
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FTA signed by FTA, and China-Peru FTA89, signed in April, 2008 provides “China 

requires”, stipulating that only China could become the entity that can demand 

procedure. In other words, these FTAs show that the demand for domestic 

administrative review procedures is not an equal right. Other comparison FTAs 

(Pakistan, New Zealand, ASEAN)90, except for the China-Australia FTA, provide the 

subject as “The disputing party”, so that both parties may be subject to demand. In all 

of these cases, they are commonly describing “may require”, leaving it as a discretion 

for parties to request the domestic administration review procedure before submitting 

an international arbitration. 

The Korea-China FTA91 similarly stipulates that both parties can request the 

domestic administrative review procedures at their discretion. In the last sentence of 

this provision, providing “The investor may file an application for the review unless 

the four months consultation period”92, grantis investors the right to request the 

domestic administrative review procedures. Among the FTAs signed by China, only 

the Korea-China FTA explicitly stipulates investors’ right, concerning rules of the 

domestic administrative review. In addition, the China-Korea BIT Article 9.3 also 

stipulates that the investor may file an application for the review. The Korea-China 

                                          
89 China-Peru FTA Article 139 2. and Footnote 18. 

90 China-Pakistan FTA Article 54 2.; China-New Zealand FTA Artice 153 2.; China-ASEAN 
AGREEMENT ON INVESTMENT Article 14 6(b) 

91 Korea-China FTA Article 12.12 7. 

92 Korea-China FTA Article 12.12 7. 
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FTA seems to have inherited it. 

Next, regarding the completion time of the domestic review procedure, no 

concerning provisions can be found in China-Pakistan FTA, China-Peru FTA and 

China-ASEAN FTA. China-Chile FTA and China-New Zealand FTA stipulate it as 

three month. That is, the domestic review procedure shall not exceed three months. 

Moreover, China-Chile FTA additionally stipulates, “This procedure shall not exceed 3 

months, which may be prolonged accordingly to the amendment of the ‘Administrative 

Review Law’, in due process,”93 implying the completion time can be extended.  

However, according to the Administrative Review Law of PRC94, revised on 1st, 

September 2017, the administrative review authority shall make an administrative 

decision within 60 days from the date of accepting the application. If a decision cannot 

be made within the due date because of the complexity of the issue, it may be extended 

with the approval of the director of the administrative authority, but still the extension 

period shall not exceed 30 days.95 That is, under Chinese domestic law, the 

administrative review procedure cannot exceed 90 days.  

The Korea-China FTA stipulates that the domestic administrative review procedure 

                                          
93 China-Chile FTA Article 14 3.; The second sentence of footnote 14. 

94 Administrative Review Law legislated on April 29, 1999; the first revision at 10th meeting of 
the 11th National People's Congress on August 27, 2009; the second revision at the 12th 
National People's Congress Standing Committee on September 1, 2017.  

95 Administrative Review Law of the People's Republic of China (中华人民共和国行政复议

法) Article 31. 



50 

cannot exceed four months from the date when the application is submitted, and that 

the procedure is considered complete after four months, and after four months 

investors may refer to international arbitration regardless of the result of the review. 

The provision contains the same regulation as Korea-China BIT signed in 2007. 

When the disputing investor submits a written request for consultation to the 

disputing Party under paragraph 2 the disputing Party may require, without delay, the 

investor concerned to go through the domestic administrative review procedure 

specified by the laws and regulations of that Party before the submission to the 

arbitration set out in paragraph 3.96 

The domestic administrative review procedure shall not exceed four months from the 

date on which an application for the review is filed. If the procedure is not completed 

by the end of the four months, it shall be deemed to be completed and the disputing 

investor may submit the investment dispute to the arbitration set out in paragraph 3. 

The investor may file an application for the review unless the four months consultation 

period as provided in paragraph 3 has elapsed.97 

It is understood that any decision made under the domestic administrative review 

procedure shall not prevent the disputing investor from submitting the investment 

                                          
96 Korea-China FTA Article 12.12 7. 

97 Korea-China FTA Article 12.12 7. 
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dispute to the arbitration set out in paragraph 3.98 

Table 1. Differences in Domestic Administrative Review Procedures by FTAs 

Investment Treaty Signed date 
Entity of 
Demand 

Completion time 

China-Chile FTA November, 2005 China 3 Months 

China-Pakistan FTA November, 2006 Both Parties None 

Korea-China BIT September, 2007 
Both Parties 
and investors 

4 Months 

China-New Zealand FTA April, 2008 Both Parties 3 Months 

China-Peru FTA April, 2008 China None 

China-ASEAN FTA October, 2008 Both Parties None 

Korea-China FTA June, 2015 
Both Parties 
and investors 

4 Months 

China-Australia FTA June, 2015 None None 

 

  

                                          
98 Korea-China FTA Footnote 12. 
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Chapter 4. The Way to Improve Korea-China FTA 

4.1. Pre-establishment National Treatment 

The most remarkable difference of substantive provisions among China's investment 

dispute settlement procedures in the FTA investment chapter is the question of 

including pre-establishment obligations. This is a key in China's new generation 

investment agreement conforming to international standards. Therefore, the fact that 

China is performing different ways to include a key issues in the FTA agreement is a 

prime example that China is in a transitional period of investment agreement model. 

Specifically regarding a provision concerning the Pre-establishment National 

Treatment, the China-Australia FTA clearly stipulates the Pre-establishment National 

Treatment as a scope of investment settlement procedure. However, in the China-

Australia FTA, the provision is unequally stipulated. In other words, it only provides 

that Australia should obey the Pre-establishment National Treatment, however, it is 

excluded from China's obligation. Article 3 divides the China’s obligation and that of 

Australia, by differently clarifying each covered investment. In particular, through 

footnote 1, it limits the scope to the expansion of investment of existing investments 

and does not include the establishment of new foundations. 

Although the China-Australia FTA did not define the Pre-establishment National 

Treatment as a direct obligation of China, it is still the only China’s FTA that contains 

this new concept. Meanwhile, the Korea-China FTA clearly mentioned that the Pre-
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establishment National Treatment should be discussed in subsequent negotiations. It is 

different from other FTAs signed by Korea, in that most of them specify the Pre-

establishment National Treatment by stipulating establishment of investment as a 

covered investment.  

In the initial negotiation of the Korea-China FTA, they did not include such issues 

for a quick reach of the agreement. The both parties also agreed to initiate subsequent 

negotiations as soon as possible within two years after the entry into force.99 As of 

2018, the second negotiation has already begun. The two parties are required that the 

subsequent negotiations to be conducted based on the Negative List concerning the 

Pre-establishment investment and the Service Trade Mode 3. Therefore, the 

negotiations will better reflect Korea's requirements and the post-Korea-China FTA 

seems to cover a wider scope of obligations. 

4.2. Chinese Domestic Procedures 

The most remarkable difference of procedural provisions among China's investment 

dispute settlement procedures in the FTA investment chapter is whether or not to 

include domestic procedures. The inclusion of domestic procedures hereafter is 

whether to include the domestic court as an arbitration institute or not; whether to 

include the domestic administrative review procedure or not. 

                                          
99 Korea-China FTA ANNEX 22-A Guideline for Subsequent Negotiation B. 
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First, FTAs signed by China, including Korea-China FTA, specifies a domestic court 

as an arbitration institution. Next, China has given up its traditional domestic 

administrative review procedure in the China-Australia FTA. This is the first one in an 

FTA signed by China. For Korea, all investment agreements, the Korea-China BIT, 

Korea-China-Japan TIT and the Korea-China FTA include the domestic administrative 

review procedure. 

In sum, in terms of investor protection, China-Australia follows a higher level of the 

procedures for the investment dispute settlement conforming international standards 

than the Korea-China FTA. In other words, investors can settle disputes with ease 

through international arbitration, and the host country have a greater obligation to 

protect investors under the China-Australia FTA. 

Therefore, this could be the reason Korea can demand a higher level investment 

dispute settlement procedure in the subsequent negotiation. In terms of higher investor 

protection and considering China's unique political system, it is desirable to require the 

exclusion of domestic court as arbitration institute and the provision of domestic 

administrative review procedures. 
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Chapter 5. Conclusion 

A country's foreign investment policy depends on the perception of the host country 

of foreign investment. Generally, if the host country expects FDI to have positive 

effects by domestic activities, it will pursue favorable laws and policies for FDI. On the 

contrary, if it is concerning about negative effects of FDI, such as devastating its 

domestic industry and leaking the national wealth, FDI will be banned or restricted and 

passive investment policies will be adopted with regards to the protection and 

treatment for foreign investors. Although it may not withstand the flow of Investor-

State Dispute Settlement (ISDS) as a new global order-changing from a shield 

protecting investors to a weapon that threats host country, we need to make self-help 

effort to secure sufficient autonomy in national policy, before getting into trouble. 

China’s role as a capital importer is increasing and is actively signing investment 

agreements to protect its own interests. Of course, the development of the Chinese 

investment agreement seems to reflect China's active intention to comply with the 

current international standard of international investment agreements. However, 

China's investment dispute settlement procedure still has disadvantages to investors. 

Notification of limited consent to ICSID jurisdiction and the request of domestic 

administrative review procedure hinder investors' predictability and increase the 

burden of investors caused by risks. This China’s unique measure does not comply 

with the international standards. 
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As China has a unique system, adopting capitalist market economy principles under 

the socialist system, there is a lack of confidence whether the domestic remedy 

procedure will operate independently and fairly. Therefore, Chinese domestic remedy 

procedure is an obstacle to foreign investors, in the respect of unpredictable risk. In 

Korea-China FTA, it allows the parties to select a domestic court as an arbitrator and 

allows China to request a domestic administrative review procedure. However, 

compared to Korea-China FTA, the exclusion of domestic administrative review 

procedures can be found in the China-Australia FTA, which was signed at the same 

period. Therefore, from the Korean perspective, the Korea-China FTA needs to be 

revised in the aspect of investment dispute settlement procedures in Korea. 

In conclusion, given China's current attitude toward investment agreements, there 

remains a room for improvement in the investment dispute settlement procedure for the 

Korea-China FTA, but the negotiation will unlikely be easy. Comparing the investment 

dispute settlement procedure of the Korea-China FTA and Korea-China BIT which was 

signed 8 years ago, there are still some unfavorable measures for investors, and the 

improvement and development is not remarkable. Now 2018, the subsequent 

negotiation has already began. It seems to be an opportunity to upgrade the agreement 

in order to effectively protect the interests of Korean investors. In particular, including 

the insertion of pre-establishment and negative list clause, the elimination of domestic 

procedures in terms of procedural provisions should be the focus of negotiation. 

Therefore, Korea should prepare a strategical negotiation. 
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As described in this thesis, the FTAs signed by China contain slightly different 

provisions for different countries. Of course, it will be difficult to change China's 

national strategy, but this will prevent China from following international standards. 

By using Korea's abundant experience in FTA negotiations and producing the details of 

China's ongoing changes in investment dispute settlement, Korea needs to provide 

negotiation conditions acceptable to both countries. Then, the subsequent FTA 

negotiations will bring a satisfactory result. 
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Abstract (Korean) 

국문 초록 

중국은 개혁 개방 정책 시행 이후 활발한 해외 투자를 유치하고 있다. 개

혁 개방 직후에는 투자분쟁해결절차로 인한 주권 침해를 염려한 당시 중국 

정부의 태도로 인하여 중국이 체결한 투자 협정에서의 투자자 보호는 미흡

했다. 중국은 1990년 워싱턴 협약에 가입한 이후에야 외국인 투자자와 투자 

유치국 정부 간의 분쟁을 국제 중재라는 수단을 통해 해결하는 방식을 채택

한다. 그 후 중국은 대외 투자 증가와 국제 중재에 대한 신뢰도 제고에 따

라, 국제적 기준에 부합하는 투자분쟁해결절차를 도입한 투자 협정을 체결

하기 시작했다. 

현재 중국은 세계에서 두번째로 많은 투자 협정을 체결한 국가로서, 투자 

협정 체결에 적극적인 정책을 펴고 있다. 동시에 투자자 보호의 정도가 높

은 투자분쟁해결절차를 채택하여 투자자 보호 측면에서 국제 규범을 준수하

려는 노력도 하고 있다. 그러나 아직도 중국의 투자분쟁해결절차는 투자자

에게 불리한 측면이 있다. ICSID 관할권 제약 통보와 국내행정검토절차 요

구는 투자자들이 예측 불가능성이라는 위험을 부담해야 하는 걸림돌이다. 

한편, 이런 요소들은 중국 정부에게는 준비 시간 확보와 함께 국제 중재를 

피할 수 있는 보호막 역할을 하고 있다.  
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한·중 FTA는 한·중 BIT가 체결 된 지 8년이 지난 후 체결 되었음에도 불

구하고 투자분쟁해결절차 측면에서의 뚜렷한 발전 사항은 발견되지 않는다. 

특히, 같은 시기 발효된 중국·호주 FTA에서는 중국이 전통적으로 유지해왔

던 국내행정검토절차가 배제 되었다는 점, 중재 청구에서 국내 법원이 배제

되었다는 점 등 새로운 변화가 발견된다. 따라서 한국 입장에서는 투자자 

보호를 위해 투자분쟁해결절차를 개선할 부분이 존재한다. 그리고 중국은 

사회주의 체제 하에 있으면서 자본주의적 시장 경제 원리를 도입한 독특한 

국가체제라는 점에서 투자자들의 위험 인식을 불식시키고 예측 가능성을 제

고 해야할 필요성이 있다. 본 논문은 중국이 체결한 투자 협정 내의 투자분

쟁해결절차 발전 흐름 속에서 중국이 체결한 FTA들과 한·중 FTA의 유사점

과 차이점을 비교하여 시사하는 바를 발견한다.  

주제어: 한중FTA; 중국FTA; 투자분쟁해결절차; 투자협정;  

투자자-국가간 분쟁해결제도 

학번: 2016-25032 
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