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Abstract 
 
 
Analysis on U.S. Countervailing Duty Measures against Chinese 

Subsidy Policy under the Trump Administration  
 

 Yoon Jung, Jung International Commerce Major, International Studies Graduate School of International Studies Seoul National University 

 

China's subsidy policy is a key issue in the escalating U.S. - China trade dispute. 
China has been actively implementing a wide range of subsidy policies in 
connection with its industrial policies based on its state-led economy. These 
includes from grants, export subsidies and tax incentives, to research and 
development fund, technical assistance, financial support through SOEs and 
preferential loan through SOCBs. In particular, 'Made in China 2025' contains a 
number of subsidy policies which are contrary to its international legal obligation 
at the WTO, making it a major source of trade friction with other countries. In 
response, the U.S. is actively using CVD measures based on domestic law as well 
as taking actions at a multilateral level through WTO dispute settlement system  

The first part of this paper introduces the history of the development of the WTO 
rules governing subsidies and CVD measures, investigating the major subsidy 
disputes between the U.S and China. It also looks at the background of the 
ongoing U.S. CVDs against China and its legislation history. It continues to 
discuss the role of SOEs in China’s industrial policies, subsidy under the 'Made 
in China 2025', and analyzes the consistency with the WTO SCM Agreements. 
Then it compares CVDs imposed during the second Obama and after the Trump 
administrations. The conclusion discusses the need to enhance transparency in 
the CVD investigation, articles to regulate SOEs introduced in the recently 
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concluded regional trade agreements, and implications for South Korea's CVD 
utilization. 

Based on the Trade Preferences Extension Act of 2015, which was revised during 
President Obama’s second term, Trump administration is imposing higher CVDs 
on subsidies with the aim of eradicating China’s unfair trade. After President 
Trump took office, the number of CVD measures and tariff rates have soared 
compared to those of the Obama administration, and it has also been found that 
the targets are more concentrated in the steel industry. In addition, Adverse Fact 
Available (AFA) was actively used in the investigation process, and higher CVD 
rates were imposed on non-cooperative companies by more than 450%, for 
instance. The subsidy dispute between the U.S. and China is expected to continue 
as the Chinese government will keep fostering its industrial policies to succeed 
'Made in China 2025'.  

In addition, regarding the WTO dispute over subsidies, the U.S. was discontented 
with the interpretation of the scope of ‘public body’ in the Article 1.1 of the WTO 
SCM Agreement. It led to introducing articles related to regulating SOEs in 
recently concluded CPTPP and USMCA to complement the limitations of the 
WTO governance on subsidies in NMEs. Accordingly, given the size and 
influence of the Chinese economy, not only bilateral CVD imposition dealing 
with the Chinese subsidy, but countermeasures in multilateral dimensions will 
also have to be discussed in the future studies. 

 
 
Keywords: Agreement on Subsidies and Countervailing Measures (SCM Agreement), Countervailing Duty(CVD), the United States, the Trump Administration, China’s Subsidy 
Student Number: 2018-20578  
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Abbreviation 
 

AD           Anti-Dumping 

AFA Adverse Facts Available 

CPTPP Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership 

CVD Countervailing Duty 

GATT General Agreement on Tariffs and Trade 

HS Code The Harmonized Commodity Description 
and Coding System 

IP Intellectual Property 

NME Non-Market Economy 

SCM Agreement Agreement on Subsidies and 
Countervailing Measures 

SOCB State-owned Commercial Bank 

SOE State-owned Enterprises 

U.S. The United States 

USDOC United States Department of Commerce 

USITC United States International Trade 
Commission  

USMCA United States – Mexico – Canada 
Agreement 

USTR United States Trade Representative 

WTO World Trade Organization 
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1. Introduction  

1.1. Background and Significance of the Study 

Disputes over subsidies under the World Trade Organization (WTO) system have 

continuously increased in number as a result of the strengthened WTO discipline on 

government’s subsidization policies. However, questions toward the effectiveness of the 

WTO anti-subsidy regime dealing with Chinese subsidy policy have been raised among 

major trade partners. The Chinese government has continued to support State-Owned 

Enterprises (SOEs) and to use them to allocate resources in recent years. As the Chinese 

government provides numerous subsidies under its industrial policy so called Made in 

China 2025 to boost export competitiveness, the United States, Canada and EU are 

actively enforcing countervailing measures in order to cope with an increasing amount 

of Chinese export. The U.S. also has levied an unprecedented level of Countervailing 

Duties (CVDs) on Chinese products complaining about WTO anti-subsidy regime are 

not sufficient to regulate current issues such as SOEs. 

It is also noticeable that even some emerging developing countries such as Egypt, 

India, Brazil, and Chinese Taipei initiated several investigations of CVD since 2014. 

Recognizing that the United States started its CVD imposition on products from Non-

market economies (NMEs) since 2007 and its recent increase after Trump’s 

administration, further studies are needed to forecast the trade dispute between the US 

and China.  
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1.2. Purpose of the Study 

The first part of the paper discusses the development of the anti-subsidy regime under 

the WTO system and shows the active participation of both the U.S. and China in the 

WTO dispute case related to the SCM Agreement through figures and tables. The second 

part of the paper provides a close examination of Chinese subsidy policy in ‘Made in 

China 2025’ and sheds light on the question of whether it is subjected to countervailing 

measures under the WTO. It is important to analyze current subsidy policies since it has 

been a controversy determining whether Chinese SOEs constitute a ‘public body’ such 

that CVDs can be imposed under the SCM Agreement. The next part of the paper focuses 

on the political and economic background of the past and recent legislations for U.S. 

trade remedies especially on CVDs, followed by an analysis of the institutional and 

implemental changes in CVD law carried out after the Trump administration. Results 

found that CVDs imposed on Chinese import was mostly on manufacturing industries 

followed by the chemical and machinery industries. Also, it is found that the series of 

amendments to U.S. trade remedy laws aim to confer the two investigation authorities, 

larger discretion in making their decisions and in calculating the benefits provided to 

foreign exporters. 

The purpose of this research is to point out the major legal issues regarding subsidy 

policy in NME like China and review its consistency with WTO law. After comparing 

CVD measures between the second Obama and the Trump administration, it aims to 

discuss the necessity of enhancing transparency during the CVD investigation process. 
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Also, it examines multilateral or regional countermeasures to put pressure on China to 

notify its subsidies to the WTO in accordance with its obligations. Lastly, it brings policy 

implications for Korea's potential utilization of CVD measures against China. 
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2. The Establishment and Development of the WTO 
Law on Subsidies and Countervailing Measures 

2.1. History of the Law on Subsidies and Subsidized Trade 

Subsidies are frequently used by governments to pursue and promote important and 

legitimate objectives of its economic and social policy. However, subsidies may have 

detrimental effects on the interests of trading partners whose domestic industry may 

suffer from unfair competition with subsidized products. Disputes over subsidies, and 

subsidies comprised in a country’s industrial policy, in particular, have been a 

controversy among the GATT/WTO agenda. The WTO rules on subsidies and subsidized 

trade are introduced in Article VI, Article XVI of the GATT 1994 and, most of all, in the 

WTO Agreement on Subsidies and Countervailing Measures, commonly referred to as 

the SCM Agreement. 

2.1.1. The General Agreement on Tariffs and Trade (GATT): Article VI, 
Article XVI 

Rules on subsidies are set out in Article VI, Article XVI of GATT 1947 and especially, 

Article VI:3 provides understanding of the term "countervailing duty", as a special duty 

levied for the purpose of offsetting any bounty or subsidy conferred, directly, or 

indirectly, upon the production or export of any merchandise. However, it was not 

comprehensive and explicit by then, because those GATT rules did not provide a clear 

definition of ‘subsidy’. Even in terms of export subsidies, it says that contracting parties 

should seek to avoid the use of subsidies on the export of primary products. In order to 

develop the GATT rules on subsidies and CVDs and to enhance consistency and certainty 
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in their implementation, the GATT contracting parties negotiated and concluded the 

Agreement on Interpretation and Application of Articles VI, XVI and XXIII of General 

Agreement, commonly referred to as the Tokyo Round Subsidies Code. Since the Tokyo 

Round Subsidy Code has a legal binding force against countries who signed this 

plurilateral agreement, it could not provide a workable multilateral discipline over 

subsidies in case of trade disputes. (van den Bossche and Zdouc, 2017) 

Acknowledging the limitation, Agreement on Subsidies and Countervailing Measures 

(SCM Agreement) was negotiated during the Uruguay Round negotiation, which is now 

one of the agreements of Annex 1 of the WTO Agreement. It provides for the first time, 

a definition of ‘subsidy’, list of prohibited subsidies, and sets out detailed standards for 

the conduct of CVD investigations. Also, the GATT 1947 Agreement was brought into 

the WTO Agreements by GATT 1994. 

2.1.2. WTO SCM Agreement: Legal Basis of Countervailing Measures 

The WTO SCM Agreement, which considerably developed based on obligations in 

GATT Articles VI and XVI, which introduce obligations, rights, and remedies regarding 

the government subsidies and CVDs on subsidized imports. Under the agreement, a 

country can use the WTO’s dispute-settlement procedure to urge the withdrawal of the 

subsidy or the removal of its adverse effects. 1  Or a country can launch its own 

investigation and ultimately charge extra duty, which is known as CVD, on subsidized 

 
1 Article 7.9 of the SCM Agreement 
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imports that are found to be hurting domestic producers. Unlike the Subsidy Code in the 

Tokyo Round, this agreement obligates all WTO members to administer their 

government support programs consistent with WTO rules and permits members to 

impose CVDs to offset the benefits received by producers through subsidies in the 

exporting country.2 The object and purpose of the SCM Agreement is ‘to increase and 

improve GATT disciplines relating to the use of both subsidies and countervailing 

measures’ as mentioned in the Appellate Body report of US – Anti-Dumping and 

Countervailing Duties (China) (2011)3.  

For a measure to constitute a subsidy and thus be subject to the regulation of the 

WTO’s anti-subsidy regime, three elements must be satisfied. First element is a financial 

contribution or an income or price support made by a government, public body, or private 

body entrusted with responsibility or directed by the government or a public body. 

Second, a benefit is thereby conferred.4 Third, ‘specificity’ of the subsidy should be 

substantiated. The Article 1.1 of the SCM Agreement provides definition of a subsidy, 

which is a financial contribution by a government or any public body and a conferred 

benefit. The Article 1.2 of the SCM Agreement provides that the WTO rules on subsidies 

and subsidized trade only apply to ‘specific’ subsidies, that is, subsidies granted to an 

enterprise or industry, or a group of enterprise or industries. 

 
2 Article 10 of the SCM Agreement 
3 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China) (2011), 
WT/DS379/AB/R, para. 301  
4 Article. 1.1 of the WTO SCM Agreement 
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The SCM Agreement distinguishes between prohibited subsidies and actionable 

subsidies. The prohibited subsidies which are listed in the Annex 1, are export subsidies 

and subsidies that are contingent on the use of domestic over imported products. While 

the Agreement does not prohibit domestic subsidies, it requires that such a subsidy be 

shown to be specific to an industry and to cause adverse effects to be remediable. These 

are referred to as “actionable” subsidies. WTO Members may respond in two ways to 

subsidies that fall under the Agreement’s definition as mentioned before. First, a member 

country may bring a direct challenge of the subsidy in a WTO dispute settlement 

proceeding. Second, a Member may impose, through a domestic trade remedy 

proceeding, countervailing duties on subsidized goods. 

Based on Article XV of the Agreement, CVDs may only be imposed when the 

concerned investigating authority properly establish that: (i) there are subsidized imports; 

(ii) there is material injury to a domestic industry (or threat thereof); and (iii) there is a 

casual link between the subsidized imports and the injury. As with the conduct of AD 

investigations, the conduct of CVD investigations is subject to detailed substantive and 

procedural requirements as indicated in the Part V of the SCM Agreement. Moreover, 

subsidies on agriculture products are subject to specific rules set out in the Agreement 

on Agriculture. 

It was first time for the WTO member countries to establish the definitions of subsidies 

regulated by multilateral norms. In addition, specificity clauses were prepared as an 

important requirement for subsidies subject to such regulations. While the GATT subsidy 
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agreement basically proposes a ban on export subsidies related to industrial goods, the 

WTO subsidy agreement divides subsidies into three forms under the so-called Traffic 

Light System. Furthermore, the prohibition subsidy provision was applied also to 

developing countries after the suspension period except for the least developed countries 

and those specified in Annex VII. 

2.1.3. WTO-Consistency of Imposing CVD on Goods from Non-Market 
Economy (NME) 

The SCM Agreement does not explicitly address the imposition of CVDs on the goods 

of Non-Market Economy (NME) countries. However, it does provide an exception for 

using out-of-country benchmarks when it comes to measuring the benefit from a 

governmental financial contribution in CVD investigation against these countries. 

Principally, in measuring such a benefit, WTO Members generally refer to market-based 

rates and prices in the subsidizing country. However, a market-based benchmark may 

not be available in an NME country where state controls domestic economy, and thus, 

in such cases, the adequacy of remuneration shall be determined in relation to prevailing 

market condition which includes price, marketability and other conditions of purchase 

or sale as stated in Article 14(b) of the SCM Agreement. Therefore, there is a chance that 

a country can reject in-country price of subsidizing country. For example, the United 

States has used benchmarks based on rates or prices from one or more foreign market 

economy countries to make its benefit determinations.5  

 
5 See, e.g., Coated Free Sheet Paper from the People’s Republic of China: Amended 
Preliminary Affirmative Countervailing Duty Determination, 72 Federal Register at 17487-89 
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WTO rules on imposing CVDs on Goods from NMEs is also stated in the Article 15 

of the China’s WTO Accession Protocol.6  The WTO Accession Protocols of NME 

countries, such as China and Vietnam, contain provisions governing price comparisons 

and benefit calculation by other WTO Members in AD and CVD investigations that 

support the use of surrogate countries, factors of production, or other “substitute 

benchmarks” in proceedings involving the goods of these countries. While the language 

of Article 14 of the SCM Agreement is relevant to any discussion of the application of 

trade remedy laws to NMEs, the Accession Protocols provide further guidance as to use 

of alternative methodologies with respect to particular WTO Member countries. (CRS, 

2018: 19) 

Article 15 of the WTO Accession Protocol of China states as follows: 

 5. Price Comparability in Determining Subsidies and Dumping 

 (b) In proceedings under Parts II, III and V of the SCM Agreement [i.e., WTO subsidy 

disputes and domestic CVD proceedings], when addressing subsidies described in Articles 

14(a), 14(b), 14(c), and 14(d), relevant provisions of the SCM Agreement shall apply; 

however, if there are special difficulties in that application, the importing WTO Member may 

then use methodologies for identifying and measuring the subsidy benefit which take into 

account the possibility that prevailing terms and conditions in China may not always be 

available as appropriate benchmarks. In applying such methodologies, where practicable, the 

importing WTO Member should adjust such prevailing terms and conditions before 

considering the use of terms and conditions prevailing outside China. 

… 

(d) Once China has established, under the national law of the importing WTO Member, that 

it is a market economy, the provisions of subparagraph (a) shall be terminated provided that 

the importing Member’s national law contains market economy criteria as of the date of 

 
6 WT/L/432 



10 

accession. In any event, the provisions of subparagraph (a)(ii) shall expire 15 years after the 

date of accession [i.e., December 11, 2016]. In addition, should China establish, pursuant to 

the national law of the importing WTO Member, that market economy conditions prevail in 

a particular industry or sector, the non-market economy provisions of subparagraph (a) shall 

no longer apply to that industry or sector 

This protocol recognizes the fundamental difficulties in calculating a dumping or 

subsidy margin using values obtained from NMEs. In respect to CVD proceedings, the 

language indicates that it can be adjusted if meeting the prevailing economic terms and 

conditions, the use of such benchmarks is both acceptable. However, concrete 

determination of NME status and regulation of SOEs in China seem difficult to achieve 

through the Accession Protocol referring to current disputes.  
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2.2. WTO Dispute Cases related to the SCM Agreement: Focusing 
on the U.S. and China 

2.2.1. WTO Disputes over the SCM Agreement 

Up to December 2019, among 593 dispute cases referred to WTO DSB, 129 cases cite 

SCM Agreement at the stage of the request for consultations. It is second frequent 

agreement cited by member countries which shows its significant role as a discipline on 

both the subsidizing government and on the countermeasures taken by the government 

of importing country. It also shows that subsidy and CVDs has been used as ‘trade 

weapons’ in each country’s economic policy. 

 

(Source: WTO) 
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From 1995 to November 2019, many WTO member countries were challenged by 

violating the Articles in the SCM agreement. On top of that, U.S. was the most frequent 

respondent of disputes with 43 case and China took second place with 16 cases. 

Considering the fact that China was accessed to WTO in 2001, number of cases as 

respondent has considerable implication regarding its level of compliance.  

(Source: WTO, i-tips.wto.org) 

Figure 3 WTO Dispute Case cites SCM Agreement and number of  
CVD initiation (1995 - 2018) 
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Figure 3 shows the number of WTO dispute cases related to SCM agreement by year 

and number of CVD initiation from 1996 to 2018. It is visually identifiable that countries 

are using more CVD measures compared to WTO dispute settlement mechanism when 

dealing with subsidy issues. Since it takes several year for a WTO dispute case to be 

concluded and there is still a possibility that the subsidies at issues cannot be terminated 

before the trial, countries tend to use CVD measures despite the financial costs for 

investigation and diplomatic pressure. It will be later mentioned that most of countries 

using CVDs are developed countries like the U.S. and the European Union, since it takes 

lot of financial costs and systemic support, however, recently there were several CVD 

initiations by some developing countries. 

2.2.2. The U.S. and China Trade Disputes over the SCM Agreement 

As listed in Table 1 below, among 23 WTO dispute cases against China related to SCM 

agreement (i.e. subsidy and CVD), 10 of their complainants were the United States. 

Majority of the cases was related to subsidies including grants, provision and loans in 

manufacturing industries.  

Table 1. WTO Dispute Case related to SCM Agreement against China, 
 brought by U.S. (1995 – 2019. 11) 

Dispute Name DS Number Complainant Request Date Agreements 

China - Subsidies to Producers of 

Primary Aluminum 

519 United States 12-Jan-17 GATT, SCM 

China - Measures Related to 

Demonstration Bases and Common 

Service Platforms Programmes 

489 United States 11-Feb-15 SCM 
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China - Certain Measures Affecting 

the Automobile and Automobile 

Parts Industries 

450 United States 17-Sep-12 

GATT, 

SCM, 

Protocol 

China - Anti-Dumping and 

Countervailing Duties on Certain 

Automobiles from the United States 

440 United States 05-Jul-12 
AD, GATT, 

SCM 

China - Anti-Dumping and 

Countervailing Duty Measures on 

Broiler Products from the United 

States 

427 United States 20-Sep-11 
AD, GATT, 

SCM 

China - Measures Concerning Wind 

Power Equipment 

419 United States 22-Dec-10 

GATT, 

SCM, 

Protocol of 

Accession 

China - Countervailing and Anti-

Dumping Duties on Grain Oriented 

Flat-Rolled Electrical Steel from the 

United States 

414 United States 15-Sep-10 
AD, GATT, 

SCM 

China - Grants, Loans, and Other 

Incentives 

387 United States 19-Dec-08 

Agriculture, 

GATT, 

Protocol of 

Accession, 

SCM 

China - Certain Measures Granting 

Refunds, Reductions or Exemptions 

from Taxes and Other Payments 

358 United States 02-Feb-07 

GATT, 

Protocol of 

Accession, 

SCM, 

TRIMs 

China - Measures Affecting Imports 

of Automobile Parts 

340 United States 30-Mar-06 

GATT, 

Protocol of 

Accession, 

SCM, 

TRIMs, 

WTO 

(Source: World Trade Law.net) 



15 

On the other hand, among 16 WTO dispute cases against the United States related to 

SCM agreement, 5 of their complainants were China. The dispute cases were mostly 

related to the U.S. CVD investigation and the imposition process against China. For 

example, in case DS437, China claimed that ‘out-of-country benchmark’ used by the 

U.S. during the calculation of benefit was inconsistent with Article 14(d) and 1.1(b), 

because USDOC determined market distortion only based ownership or control basis, 

rather than impacts of SOE owned market share. Since WTO rules only prohibit subsidy 

provided by a public body and directed or entrusted government entities, defining ‘public 

body’ is crucial during the dispute, which will be discussed later in Chapter 4. 

Table 2. WTO Dispute Case related to SCM Agreement against China,  
brought by U.S. (1995 – 2019.11) 

Dispute Name DS 
Number Complainant Request 

Date Agreements 

United States - Certain Measures 

Related to Renewable Energy 

563 China 14-Aug-18 
GATT, SCM, 

TRIMs 

United States - Countervailing and 

Anti-Dumping Measures on Certain 

Products from China 

449 China 17-Sep-12 
AD, GATT, 

SCM 

United States - Countervailing Duty 

Measures on Certain Products from 

China 

437 China 25-May-12 

GATT, 

Protocol, 

SCM 

United States - Definitive Anti-

Dumping and Countervailing Duties 

on Certain Products from China 

379 China 19-Sep-08 
AD, GATT, 

SCM 

United States - Preliminary Anti-

Dumping and Countervailing Duty 

Determinations on Coated Free Sheet 

Paper from China 

368 China 14-Sep-07 
AD, GATT, 

SCM 

(Source: World Trade Law.net) 
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3. Background of Subsidy Disputes between the U.S. and 
China 

3.1. The U.S. – China Trade and issues on the Subsidy 
3.1.1. The Overview on the U.S. – China Trade 

According to 2019 National Trade Estimate Report on Foreign Trade Barriers released 

by USTR, the U.S. goods trade deficit with China was $419.2 billion in 2018, an 11.6 

percent increase ($43.6 billion) over 2017. U.S. goods exports to China were $120.3 

billion, down 7.4 percent ($9.6 billion) from the previous year. Corresponding U.S. 

imports from China were $539.5 billion, up 6.7 percent. China was the United States’ 

third largest goods export market in 2018.U.S. exports of services to China were an 

estimated $57.6 billion in 2017 (latest data available) and U.S. imports were $17.4 billion. 

(USTR, 2019c) 

(Source: USITC) 

 

Figure 4, U.S. merchandise trade with China (2014-2018) 
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Leading U.S. imports from China were cellphones; portable computers and tablets; 

telecommunications equipment; and computer parts and accessories. Imports in all of 

these top four categories rose from 2017 to 2018, with the exception of cellphone imports, 

which declined 3.1 percent. U.S.-China merchandise trade data are shown in the figure 

below. (USITC, 2019: 174) 

It seems that ‘Made China 2025’ is not welcomed in the aspect of the United States. 

The USTR has expressed that even if China fails to achieve fully the industrial policy 

goals set forth in ‘Made in China 2025’, it is still likely to create or exacerbate market 

distortions and create severe excess capacity in many of the targeted sectors as well as 

do long-lasting damage to U.S. interests, as Chinese government-supported companies 

increase their market share at the expense of U.S. companies operating in these sectors. 

Together with other NME-behavior, these subsidies might contribute to the serious 

excess capacity problems in the key industries like steel, aluminum, solar panels. 

Industrial plans such as ‘Made in China 2025’, which reportedly targets 10 advanced 

manufacturing sectors in China with hundreds of billions of dollars in subsidies, 

inevitably will create a new wave of industries with severe excess capacity, to the 

detriment of China’s trading partners. (USTR, 2019a: 9) Also, USTR’s Section 301 

investigation and resulting tariff and other actions seek to address China’s forced 

technology transfer regime. This regime is one of the instruments through which China 

intends to meet its Made in China 2025 targets. 
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Figure 5. U.S. Goods trade deficit with China, Quarterly (2017- Q2 2019) 

 
                       (Source: U.S. Census Bureau, Trade n Goods with China) 

On the other hand, regarding the U.S. deficit with China, China claimed that the deficit 

in goods trade should not be the only criteria to measure the gains of Sino-American 

economic and trade exchanges. That is, service trade and the difference between the 

operating profits margin of two countries should be considered comprehensively. 

Chinese government declared that the trade deficit between the U.S. and China is a 

natural result of the comparative advantage and international division of industries 

between the two countries. That is, the U.S. trade deficit is partly due to Washington's 

voluntary export control policy. Accordingly, it appears that the trade conflict between 

the U.S. and China will not be reconcile for the moment. 

3.1.2. The U.S. Stance on Chinese Subsidy Policy 

On May 29, 2018, President Trump stated that USTR shall announce by June 15 the 
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imposition of an additional duty of 25 percent on approximately $50 billion worth of 

Chinese imports containing industrially significant technologies, including those related 

to China’s ‘Made in China 2025’ industrial policy.  This action comes after an 

exhaustive Section 301 investigation in which USTR found that China’s acts, policies 

and practices related to technology transfer, intellectual property, and innovation are 

unreasonable and discriminatory. The list of products generally focuses on products from 

industrial sectors that contribute to or benefit from the ‘Made in China 2025’ industrial 

policy, which include industries such as aerospace, information and communications 

technology, robotics, industrial machinery, new materials, and automobiles.  The list 

does not include goods commonly purchased by American consumers such as cellular 

telephones or televisions.7 As mentioned in the 2019 U.S. Trade Policy Agenda, U.S. 

took a firm stand that the multilateral trading system has offered no practical solution for 

the U.S. (USTR, 2019b). It seems that even though U.S. is spending considerable amount 

of time and resources monitoring, analyzing and interpreting China’s subsidy measures 

and policies in the ‘Made in China 2025’, the results seems not satisfactory. 

China’s state-led approach catapulted China to global dominance in strategic industries 

such as solar, wind, aluminum, and steel in less than a decade. But this strategy came at 

the cost of distorted global and domestic market conditions, inefficient allocation of 

resources, rampant overproduction and overcapacity, and weak innovation incentives. 

 
7 Section 301 Product List Fact Sheet. https://ustr.gov/about-us/policy-offices/press-
office/press-releases/2018/june/ustr-issues-tariffs-chinese-products(Accessed on 25 November 
2019) 
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(USCC, 2017: 510) 

3.2. Development of the U.S. CVD Measures against NME 

3.2.1. The Jurisdiction of the U.S. CVD measures 

The United States relies on the principles and disciplines provided under the WTO 

SCM Agreement and U.S. domestic countervailing duty (CVD) law to challenge and to 

remedy the injury caused to U.S. industries, workers and exporters by trade-distorting 

foreign government subsidies. The U.S. CVD law has its legal basis in Title VII of the 

Tariff Act of 1930, as amended. It provides a legal basis for the imposition of additional 

duties to offset (“countervail”) foreign subsidies on products imported into the United 

States. (USITC, 2019: 70) The 1974 and 1979 Trade Acts added an injury requirement 

to make U.S. law consistent with the GATT codes. The 1979 law also specifies, for the 

first time, procedure and guidelines for the new overseeing agency, the U.S. Department 

of Commerce (USDOC). (Goldstein, 1988) In general, procedures for such 

investigations and injury determinations are similar to those under the antidumping law. 

First, petitions from each interested party are filed with USDOC and with the United 

States International Trade Commission (USITC). Before a countervailing duty issued, 

USDOC must find whether a countervailable subsidy exists or not and subsequently, 

USITC must make an affirmative determination that a U.S. industry has been materially 

injured or threatened with material injury, or that the establishment of an industry is 

materially retarded, because of the subsidized imports. Related articles in the WTO SCM 

Agreement are as below;  
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Article 11 

Initiation and Subsequent Investigation 

11.1 Except as provided in paragraph 6, an investigation to determine the existence, 

degree and effect of any alleged subsidy shall be initiated upon a written application 

by or on behalf of the domestic industry. 

11.2 An application under paragraph 1 shall include sufficient evidence of the 

existence of (a) a subsidy and, if possible, its amount, (b) injury within the meaning 

of Article VI of GATT 1994 as interpreted by this Agreement, and (c) a causal link 

between the subsidized imports and the alleged injury. Simple assertion, 

unsubstantiated by relevant evidence, cannot be considered sufficient to 

meet the requirements of this paragraph.  

 
Article 15 

Determination of Injury 

15.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based 
on positive evidence and involve an objective examination of both (a) the volume of 
the subsidized imports and the effect of the subsidized imports on prices in the 
domestic market for like products and (b) the consequent impact of these imports on 
the domestic producers of such products. 

 

3.2.2. Applicability of the U.S. CVD Law to NME 

Unlike the AD laws, U.S. CVD laws had not been traditionally applied to NMEs. In 

the past, NMEs were entirely exempted from the coverage of the CVD law based on the 

theory that pervasive state control in these economies made it impossible to establish an 

effective benchmark against which the USDOC was able to determine whether a 

particular government action falls under subsidy subjected to CVD action. (Ahn and Lee 

2011; 331) This is largely as a result of a 1984 determination by USDOC that there was 

no adequate way to measure market distortions caused by subsidized import in an 
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economy that is not based on market principles. However, on 27 November 2006, the 

USDOC announced its initiation of CVD investigation on imports of coated free sheet 

(CFS) paper from China. It was due to China’s subsidies which led the U.S. paper 

industry to file a petition with the Commerce Department in October 2006 requesting 

the initiation of a CVD investigation based on allegations of subsidized imports of CFS 

paper from China causing injury in the U.S. market. (USTR, 2019a: 79) This was the 

first CVD investigation involving China since 1991. USDOC has made a final 

determination that countervailable subsidies are being provided to producers and 

exporters of CFS paper from China and this measure became effective on October 25, 

2007.8 

In this connection, in 2007, Artur Davis (D-AL) and Phil English (R-PA) introduced 

new legislation ‘Nonmarket Economy Trade Remedy Act of 2007(H.R.1229)’ that 

authorizes the use of alternative methodologies in determining whether a subsidy is 

countervailable.9 The main purpose of this bill was to amend the Tariff Act of 1930 to 

apply countervailing duties to NMEs and require congressional approval for revocation 

of NME country determinations made by the administering authority. It also requires a 

USITC study on how China uses government intervention to promote investment, 

 
8 U.S. Federal Register. “Coated Free Sheet Paper from the People's Republic of China: Final 
Affirmative Countervailing Duty Determination” C-570-907. 
https://www.federalregister.gov/documents/2007/10/25/E7-21046/coated-free-sheet-paper-
from-the-peoples-republic-of-china-final-affirmative-countervailing-duty (Accessed 29 
December 2019) 
9 https://www.congress.gov/bill/110th-congress/house-bill/1229 (Accessed on 2019-11-25) 
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employment, and exports. A few years later, Section 1 of US Public Law (PL) 112-992 

was enacted on 13 March 2012 which sets out legal basis for the application of the CVD 

provisions of the US Tariff Act of 1930 to NME countries and to all CVD initiated by 

the U.S. on or after 20 November 2006 as well as to all pending court proceedings 

relating to such countervailing duty proceedings. 

3.2.3. WTO Interpretation of Chinese ‘public body’ from DS 379 and DS 
437 Cases 

One of the major issues related to the countervailing measures against China is whether 

SOEs fall under the definition of ‘public body’ in SCM Agreement. Today’s Appellate 

Body report recognizes that the United States has proved that China uses State-Owned 

Enterprises (SOEs) to subsidize and distort its economy. Nonetheless, the majority in the 

report says that the United States was inconsistent with WTO SCM Agreement when it 

comes to estimating subsidies and calculating benefits, especially while defining SOE 

as a ‘public body’. This part of the paper will briefly cover major trade disputes between 

the U.S. and China in respect to interpreting ‘public body’.  

USDOC’s determination whether SOEs are public body capable of providing subsidies 

within the meaning of the SCM Agreement was the key issue in United States — 

Definitive Anti-Dumping and Countervailing Duties on Certain Products from China 

(DS379) and United States – Countervailing Duty Measures on Certain Product form 

China (DS437).  

In DS 379 case, regarding the four CVD investigations at issue, the DOC determined 
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that the SOEs in China were "public bodies" that provided financial contributions in the 

form of certain goods – hot-rolled steel, rubber, and petrochemicals – to investigated 

producers; and that the SOCBs were "public bodies" providing financial contributions 

in the form of loan.10 U.S. then imposed higher countervailing duty against Chinese 

exporters that had received preferential loans or deals from the SOEs and banks. The 

Panel sided with the United States, but U.S. lost on this issue because the Appellate Body 

later reversed the Panel’s finding. USDOC’s determination during the CVD investigation 

was based on a "rule of majority ownership" in that the determinations were "'principally' 

based on the fact that the SOEs are majority government owned." The panel of this case 

concluded that a "public body" under Article 1.1(a)(1) is "any entity controlled by a 

government."11  However, the Appellate Body reversed Panel's interpretation that the 

term "public body" and found that DOC acted inconsistently with Article 1.1(a)(1) by 

determining, in the four investigations at issue, that SOE input suppliers constituted 

public bodies. Instead, the Appellate Body found that China did not establish that DOC 

acted inconsistently with Article 1.1(a)(1) by determining in the OTR investigation that 

SOCBs constituted public bodies. It concluded that "the Panel's interpretation of 'public 

body' lacks a proper legal basis," and it therefore found that the DOC's public body 

determinations in respect of SOEs in the four investigations at issue are inconsistent with 

Article 1.1(a)(1).12 A public body, the Appellate Body declared, “must be an entity that 

 
10 WT/DS437/R. paras. 8.95-98. 
11 Ibid. para. 8.94. 
12 WTO/DS379/AB/R. para 322. 
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possesses, exercises or is vested with government authority”.13 

In DS 437 case which concerns "as applied" claims in respect of 17 CVD investigations 

initiated by the USDOC on imported goods from China from 2007 to 2012, China 

claimed that the U.S. acted inconsistently with SCM Agreement 1.1(a)(1) because the 

USDOC again determined that SOEs at issue were public bodies. In this case, the U.S. 

defined the ‘public body’ from a control-based approach. The Panel of this case found 

that in the 12 CVD investigations challenged by China, the U.S. acted inconsistently 

with SCM Agreement Article 1.1(a)(1) when the USDOC found that SOEs were public 

bodies based solely on the grounds that these enterprises were (majority) owned, or 

otherwise controlled, by the Government of China.14 Furthermore, the Appellate Body 

of DS 437 later found that the U.S. also violated Art 14(d) and 1.1(b) relying on the fact 

that DOC determined market distortion only based on ownership or control basis "by 

rejecting in-country prices in China as benefit benchmarks in the context of the OCTG, 

Solar Panels, Pressure Pipe, and Line Pipe countervailing duty investigations."15 

The U.S. petitioners criticized the Appellate Body ruling in D437, saying that it would 

make it harder to prove the existence of subsidies and their effects. “It’s troubling that 

that WTO, which opposes subsidies, is making it so much harder to prove subsidies and 

to prove their harmful effects,” said Timothy Brightbill, at Wiley Rein who represented 

 
13 WTO/DS379/AB/R. para 317. 
14 WT/DS437/R. para 7.75  
15 WT/DS437/AB/R paras. 4. 37, 4.81-82. 
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the U.S petitioner in CVD case comprising Chinese solar products.16  

In fact, as stated in the USCC report 17 , U.S. claimed that the Appellate Body 

undermines WTO rules, making them less effective to counteract Chinese SOE subsidies 

that are harming the U.S. workers and businesses and distorting markets worldwide. The 

United States is determined to take all necessary steps to ensure a level playing field so 

that China and its SOEs stop injuring U.S. workers and businesses. These disputes led 

to greater conflict between the U.S. and China.  

 
16 “Appellate Body Ruling in China CVD Case Slams U.S. on Benchmark Pricing” 
2015.Inside US Trade 33 (5) (Feb 06). 
http://lps3.search.proquest.com.libproxy.snu.ac.kr/docview/1651726601?accountid=68
02. 
17 USCC. 2018. Section 2: Tools to Address U.S. – China Economic Challenges 
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4. Analysis on the Chinese Subsidy Policy and its 
Consistency with the WTO 

4.1. Chinese Subsidy Policy 

Industrial policy is a selective or targeted government intervention designed to shift the 

sectoral allocation of output toward sectors that are believed to yield a higher growth 

than would have occurred under market equilibrium. It has played a key role especially 

in East Asia’s economic growth including China. Chinese classic top-down structure 

represented by high-level leadership, ministerial involvement, specialized government 

research bodies and commissions to coordinate, alliances with private firms had been a 

leading engine of its dramatic growth.  

4.1.1. Past Industrial Policy and its Economic Development 

The Chinese government has been announcing consecutive “Five-Year Plan” declaring 

its strategic industry sectors followed by the promotion plans. For instance, under “the 

Ninth Five-Year Plan and 2010 Long-Term Program for National Economic and Social 

Development,” China designed guidance for industrial development from 1996 to 2000. 

While China has taken prudent steps since the late 1970s to reform China’s economy, 

such as allowing certain foreign investment and approving SOEs a small degree of 

autonomy, a fundamental element in China’s effort to become a top international 

economic power has been the Chinese government’s extensive industrial policies. China 

has managed the country’s economic and industrial development by defining which 

industry sectors, companies, and products should be targeted for advantageous support 
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and directed by the government. 

Even after 2000, the Chinese government’s industrial policies have encouraged and 

directed certain “key” or “pillar” industries considered by the government to be essential 

to China’s national economy and security.18 The general program of the "Tenth Five-

year Plans" includes fourteen industries published as follows: machinery, automobile, 

metallurgy, nonferrous metal industry, petroleum, petrochemical, chemical industry, 

medicine, coal mining, building materials, light industry textiles, electric power and gold. 

These favored industries include many of the specialty steel sector’s primary 

downstream industries. 

Indeed, the Chinese government has been utilizing all of the basic policy tools at its 

disposal in implementing its industrial policies. Studies of the Chinese government’s 

economic and industrial policies have confirmed that the government’s policy tools fall 

into the following basic categories: (1) central governmental financing and planning; (2) 

empowering key industries with direct financing; (3) preferential interest and tax rates 

and favorable financing for target industries; (4) infant industry (trade) protection; (5) 

pricing policies; (6) administrative means; and (7) channeling of foreign direct 

investment into desired industries. (Lu, 2000) 

 
18 See Tenth 5-Year Plan of Industrial Structure Adjustment Published, People’s Daily Online 
(Nov. 19, 2001), available at 
http://english.people.com.cn/200111/19/print20011119_84877.html (Accessed on 20 December 
2019) 
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4.1.2. Role of SOEs in Chinese Industrial Policy 

It is found that SOEs were frequently utilized as a mechanism for implementing policy, 

providing socioeconomic stability and building infrastructure. In light of the changing 

global landscape and the Fourth Industrial Revolution, China is transitioning from an 

investment-driven export economy to an innovation-driven economy reliant on domestic 

consumption. Therefore, the role of SOEs has become all the more essential in these 

circumstances, as they have traditionally assisted its government in the reform period.  

To understand the role of SOEs in the Chinese economy, understanding the influence 

of State-Owned Assets Supervision and Administration Commission (SASAC) under the 

State Council of China should be preceded. SASAC involves in major policymaking 

decisions and was mandated to own and manage State assets at the central level, while 

giving guidelines for SASAC bureaus in local governments. Most of SOEs in China are 

controlled by SASAC. As of year-end 2013, 113 enterprises remain under SASAC’s 

ownership. Including firms overseen by provincial- and municipal-level SASACs, the 

total number of SOEs are estimated to exceed 100,000 (Szamosszegi and Kyle, 2011). 

According to OECD (2017), the central government owns 51,000 SOEs, valued at USD 

29.2 trillion and employing approximately 20.2 million people by 2017. 

There are two main ways the Chinese government exerts influence over Chinese 

production activities through SOEs. First, by controlling the major SOEs in the upstream 

industries, the Chinese government can effectively determine the production of raw 

materials and thus influence the key business decisions of non-SOEs in the downstream 
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industries. Second, the Chinese government can promote the development of certain 

industries through its SOCBs, more specifically, the Central Huijin, the large shareholder 

of four state owned banks; Industrial and Commercial Bank of China, Bank of China, 

Agricultural Bank of China, China Construction Bank. In exchange for additional capital, 

these banks provide Central Huijin with their shares. 19  As the government holds 

significant control over its SOCBs, policy banks loans can be easily directed to those 

firms in the targeted industries. (Chiang, 2017) Through Central Huijin which is under 

the State Council of China, the state can order the Big Four to direct funds to serve its 

policy objectives 

4.2. ‘Made in China 2025’ 

Not only the traditional types of subsidies such as grants, export subsidies, and tax 

incentives, but also the Chinese government is using research and development fund, 

technical assistance, financial support by SOEs and SOCBs to carry out its industrial 

plan to encourage its strategic sector  

On May 8, 2015, China's State Council unveiled its first 10-year national plan for 

transforming China's manufacturing, entitled ‘Made in China 2025’. The plan is 

designed to put China on a new path to industrialization, with greater emphasis on 

innovation, expanded use of new technology, intelligent manufacturing, strengthening 

of the industrial base, integration of industrial processes and systems, and a robust 

 
19 Central Huijin Investment Ltd. http://www.huijin-inv.cn/en/ (Accessed on 20 December 
2019) 
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Figure 6. Goals for Domestic Market Share by Sector 

multilayer talent development structure. China anticipates that the measures will 

facilitate China's transformation from a manufacturing giant with a focus on quantity to 

one with a qualitative edge.20 

4.2.1. Purpose and Strategic Industry Sectors 

Made in China 2025 constitutes a broader strategy to use state resources to alter and 

created comparative advantage in these sectors on a global scale. In particular, ‘Made in 

China 2025’ implementation roadmap is notable for: reinforcing government control of 

the commanding heights, intensifying preferential policies and financial support and 

setting global benchmark with its “domestic products”. Below figure shows Chinas 

ambition to localize its production in key industries.21 

 

(Source: Expert Commission for the Construction of a Manufacturing Superpower) 

 
20 http://www.china.org.cn/english/china_key_words/2017-
07/18/content_41238309.htm (Accessed on 20 November 2019) 
21 Ibid. 
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Furthermore, the Chinese government announced ten strategic industries under Made 

in China 2025 plan. Ten Priority sectors identified by the Made in China 2025 are as 

below; 

① New information Technology 

② Numerical control tools and robotics 

③ Energy saving and new energy vehicles 

④ Power equipment 

⑤ Aerospace and aeronautical equipment 

⑥ New materials 

⑦ Ocean engineering equipment and high-tech ships 

⑧ Modern rail transport equipment 

⑨ Biological medicine and medical devices 

⑩ Agricultural machinery 

 These strategic industries cover the most of areas in the Fourth Industrial Revolution, 

which will be a key source for future global market competition. By some estimates and 

announcement by the State Council, the Chinese government is making available more 

than $500 billion of financial support to these sectors, both through ‘Made in China 2025’ 

and related industrial plans. Based on the recent history of the steel and aluminum 

industries, there is a possibility that these newer sectors will likely result in oversupply 

which might be leading to loss of jobs and production in market economies. Also, not 

only encouraging the manufacturing industry, China has invested significant resources 

in exploring the national security and economic value of this area, including its potential 
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for space-based manufacturing, resource extraction, and power generation, although 

experts differ on the feasibility of some of these activities. (USTR, 2018a: 15) 

4.2.2. Subsidy Policy under ‘Made in China 2025’ 

To achieve the above key objectives of Made in China 2025, China is likely to use a 

variety of tools, including providing access to cheap capital and subsidies, tax incentives, 

financial support and awarding preferential treatment to domestic companies. This part 

of the study referred to the eight key industrial policy tools provided by Ahrens (2013). 

Ahrens provided key tools at its disposal for furthering the goals of industrial policy as 

shown in the Table below.  

                                                        Source: Ahrens (2013) 
Among eight key industrial policy tools used by China, fiscal incentives, grants, 

Table 3. China’s Key Industrial Policy Tool 
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financial support have high possibility of being subjected to the disciplines of the WTO’s 

anti-subsidy regime if three conditions (financial contribution by a government or a 

public body, benefit and specificity) are satisfied. This part of the paper analyzes the key 

subsidy policies under Made in China 2025 operated by the Chinese government which 

might be subjected to countervailing measures. 

1) Financial Support 

Financial support provided by the Chinese government, including: direct subsidies, 

grants, loans, below-market loans, loan guarantees and other forms of government 

support. Under the Made in China 2025 plan, China is issuing financial policies to 

provide full-scale support. For example, as analyzed by the U.S. Chamber of Commerce 

(2017), according to the ‘Several Opinions on Finance to Support Industry Stable 

Growth, Restructuring, and Improving Profit’, issued by seven ministries and the 

People’s Bank of China an February 2016, encourages banks to provide financial support 

to develop indigenous brands and increase export credit insurance for indigenous 

Intellectual Property (IP) and emerging industries22 

Also, Article 6 of Chapter 2 in the Measures for the management of funds23 illustrates 

the basic purpose and procedure of subsidy under Made in China 2025.  

Chapter 2(Scope of Use of Financial Support)24 

 
22 U.S. Chamber of Commerce. 2017 Made in China 2025: Global Ambitions Built on Local 
Protections. p. 18 
23 《工业转型升级（中国制造2025）资金管理办法》. Ministry of Finance of the People’s 
Republic of China 
24 The original text reads as follows. 第二章 资金支持范围及使用 
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Article 6: The fund for transformation and upgrading25 shall be supported by grants 

(subsidy), loan with interest, insurance compensation, credit guarantee and equity 

investment and other support methods. In principle, unified financial support should 

be adopted in the key direction of financial arrangements for transformation and 

upgrading. The payment of funds shall be carried out in accordance with the relevant 

provisions of the centralized payment system of the state Treasury. Where government 

procurement is involved, it shall be carried out in accordance with the relevant laws 

and regulations on government procurement 

These types of subsidies mentioned in the article fall under the three conditions indicated 

in the Article 1.1 of the SCM Agreement in terms of government’s financial contribution 

and specificity. 

 

Furthermore, according to the Notification of the fund (department budget) project 

guide26 released by the Ministry of Industry and Information Technology of People’s 

Republic of China, companies in major promotion industry of ‘Made in China 2025’ can 

apply for a bid providing financial support. Key industry listed in the attached table27 

 
第六条 转型升级资金采用无偿资助（含后补助）、贷款贴息、保险补偿、信用担保、股

权投资等支持方式。在转型升级资金安排的重点方向中，原则上采用统一的资金支持方

式。资金支付按照国库集中支付制度的有关规定执行。涉及政府采购的，应按照政府采

购有关法律制度规定执行。 
25 Transformation and upgrading(转型升级) here indicates <Made in China 2025> 
26 资金（部门预算）项目指南的通知. Ministry of Industry and Information Technology of 
People’s Republic of China 
27 List of each key industry and entrusted bidding agency(各重点任务委托招标机构汇总表). 
Ministry of Industry and Information Technology of People’s Republic of China. 
http://www.miit.gov.cn/n1146295/n1146592/n3917132/n4061512/c5766625/content.html 
(Accessed on November 20, 2019) 
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includes manufacturing, communication, AI technology, information security, new 

materials and electronics. 

2) Fiscal Incentives and Taxation 

According to <Made in China 2025> released by State Council of the government of 

China, it plans to implement taxation policies in favor of manufacturing transformation. 

Also, the Chinese government plans to promote added-value tax reform and improve the 

calculation and auditing methods of research costs to reduce manufacturing enterprise 

tax burdens.  

3) Grant and Provision of goods by SOEs 

The most popular type used by the central government is the provision of goods for 

less than adequate remuneration (“LTAR”). Major SOE provisions are low-cost raw 

materials, such as hot-rolled steel, polysilicon and chemicals. In addition, about seventy 

percent of cases include government provision of electricity. (Chiang, 2017: 859) 

4) Policy lending by SOBs 

Since Chinese government has strong control over the banking sector, it can direct 

investment toward the key strategic areas. The preferential loans provided by SOCBs, 

such as the Big Four, and policy banks, such as the Export-Import Bank of China one of 

the most popular types of subsidy. According to Yang (2003), this type of subsidy usually 

has one of two main functions: to encourage the development of strategic industries or 

to assist the buyers and sellers in financing their import and export of Chinese products, 
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technology, and services. Loans having the former function are called policy loans, and 

the latter are known as export buyer’s/seller’s credits.  

According to USTR (2018), Chinese industrial policies and financial support have 

contributed to massive over-capacity in China which resulted in over-production and 

increased exports distorting international markets and made U.S. producers and workers 

suffer in both the U.S. market and third country markets where U.S. exports compete 

with Chinese exports.28 This over-capacity may lead to lowering global prices and over-

supply that undermine the sustainability of even the most competitive manufacturers, 

and ‘Made in China 2025’ will let this pattern of distortion to continue. 

4.2.3. The Question of Consistency under the WTO system 

Not only the United States, but many countries also expressed their concerns toward 

Chinese subsidy policy which may be inconsistent with the WTO rules. As trade policy 

is a key component of any industrial policy, the current policy space under WTO rules 

may need to be fully assessed and taken advantage of, or recovered if needed to 

promote structural change particularly, in developing countries. (UNIDO 2013: 140) In 

fact, the audacious policies operated by the Chinese government have not gone 

unnoticed and some other emerging developing countries have already started adopting 

their own policy initiatives, seeking their own objectives and circumstances, (Garfield, 

 
28 https://ustr.gov/about-us/policy-offices/press-office/fact-sheets/2018/march/2018-fact-sheet-
national-trade-estimate (Accessed on November 12, 2019) 
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2012: 8) which might lead to a negative impact on the international market 

competition. 

As some of the subsidy programs and commitments of China’s industrial policies 

mentioned above appear to be “contingent upon export or the use of domestic over 

imported goods”, they potentially violate Article 3 (Prohibition), Article 2.1 (Specificity) 

of the WTO SCM Agreement. The measures also appear not to comply with obligations 

made by China’s Accession Protocol, including Article 10 of Part I of the Accession 

Protocol, which illustrates that China shall withdraw all subsidy programs falling within 

the scope of Article 3 of the SCM Agreement upon the accession. Also, according to the 

Article 10.2, subsidies provided to SOEs will be viewed as specific if, inter alia, they are 

the predominant recipients of such subsidies or SOEs receive disproportionately large 

amounts of such subsidies.29 Current Chinese subsidy measures are inconsistent with its 

legal obligation under this protocol. 

 Subsidy Policies operated by China also have possibility violating WTO rules in terms 

of transparency. According to Subsidies Enforcement Annual Report to the Congress 

 
29 Accession of the People’s Republic of China.(WT/L/432) 
10. (Subsidies) 1. China shall notify the WTO of any subsidy within the meaning of Article 1 of 
the Agreement on Subsidies and Countervailing Measures ("SCM Agreement"), granted or 
maintained in its territory, organized by specific product, including those subsidies defined in 
Article 3 of the SCM Agreement. The information provided should be as specific as possible, 
following the requirements of the questionnaire on subsidies as noted in Article 25 of the SCM 
Agreement. 2. For purposes of applying Articles 1.2 and 2 of the SCM Agreement, subsidies 
provided to state-owned enterprises will be viewed as specific if, inter alia, state-owned 
enterprises are the predominant recipients of such subsidies or state-owned enterprises receive 
disproportionately large amounts of such subsidies. 3. China shall eliminate all subsidy 
programmes falling within the scope of Article 3 of the SCM Agreement upon accession. 
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released by USTR and USITC on February 2017, United States raised the following 

transparency claims in its consultations request: China had not (1) notified the measures 

in question; (2) published the relevant measures in an official journal dedicated to the 

publication of all trade-related measures; and, (3) made available to Members 

translations of the measures at issue in one of the official WTO languages. Article 25 of 

the Subsidies Agreement obligates every Member to file regular notifications of all 

specific subsidies that it maintains. Despite the obligation to submit regular subsidy 

notifications, and despite the commitment to comply WTO rules as the largest trader 

among WTO Members, China has repeatedly engaged in delaying tactics. (USTR & 

USITC, 2017.) 
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5. The Changes in the U.S. CVD Measures against China 
before and after the Trump Administration 

5.1. The U.S. CVD Measures against China before Trump 
Administration 

While the United States brings cases against China at the WTO dispute settlement body 

and holds negotiations at multilateral level, it also actively uses CVD measures. Though 

WTO members have continuously challenged Chinese subsidies for considerable times, 

the difficulty in identifying subsidy-providing public bodies in China—and the Chinese 

government’s unwillingness to stop funding their priority sectors— have stymied efforts 

to withdraw Chinese subsidies altogether30. 

5.1.1. The Global CVD Measures against China: 2006 to 2018  

China’s trading partners have applied a growing number of CVD measures against 

imported goods from China, as they found that a number of subsidies had been provided 

directly by the Chinese government and indirectly by the government through the SOEs 

to certain producers or industries. Recent trend shows that more and more developing 

countries such as India, Mexico, Brazil, Egypt and Turkey are interested in adopting 

countervailing measures as well. Five initiation by Chinese Taipei in 2018 is also 

noticeable. 

 
30 USCC. 2018. Section 2: Tools to Address U.S. – China Economic Challenges 
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Table 4. Countervailing measures against China by country and year (2004-2018) 

(Source: i-tips.wto.org) 

 As explicitly shown in Table 4, among many other countries, the United States is the 

most country who initiated CVD investigation and imposed final CVD against China. 

As reported by the WTO, the U.S. first initiated its CVD investigation against China in 

2006 and the total number imposed by June 2019 is 87. The CVD initiation against China 

takes almost a half number of all investigation operated by the United States during same 

period, which is 182. Also, the U.S. imposed 62 CVD measures against China during 

2006 to June 2019 while the total imposition against all countries are 103. Figure 7 

clearly shows large share of the U.S. CVD initiation and final imposition against China 

compared to other countries. 
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(Source: WTO Database) 

5.1.2. The CVD Measures and Legislation under the second Obama 
Administration: 2013 to 2016 

Although the global economy has shown a rapid recovery in the wake of the global 

financial crisis, calls for trade protective measures have grown due to a continued drop 

in manufacturing and worsened income inequality at domestic level. Also, active import 

regulations through trade remedy measures have gained further support within the 

country. The Obama administration also implemented various protective measures, 

including the active use of trade remedies and bringing cases to the WTO to proetect 

domestic industries and dealing with unfair trade practices. The aggressive trade remedy 

measures also accompanied major institutional changes. In 2010, ‘the Trade Law 

Enforcement Package’ was announced to strengthen the enforcement of the trade remedy 

system, which introduced a number of new regulations during the 2011-2013. 

Figure 7. U.S. CVD Initiation and measures against China  
and All countries (2006-2019.06) 
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Announcing this initiative, addressing illegal import practices from NMEs was 

highlighted as an objective.31 

At the end of the Obama administration, ‘Trade Preferences Extension Act of 

2015(TPEA)’32 has also significantly strengthened authorities' discretion in determining 

AD and CVD through Title V(Improvements to Anti-dumping and Countervailing Duty 

Law)33, which is referred to as the American Trade Enforcement Effectiveness Act. It 

provides greater discretion to Commerce Department to select “adverse facts available 

(AFA)” for respondents.  

Section 776 of the Tariff Act of 1930 (19 U.S.C. § 1677e), as amended by Section 502 

of the Trade Preferences Extension Act of 2015, provides that if the authorities find that 

an interested party has failed to cooperate by not acting to the best of its ability to comply 

with a request for information, the authorities may use an inference that is adverse to the 

interests of that party in selecting from among the facts otherwise available. 34  In 

particular, it provides that the authorities are not required to determine, or make any 

adjustments to, a countervailable subsidy rate or weighted average dumping margin 

based on any assumptions about information the interested party would have provided if 

the interested party had complied with the request for information. 35  It gives full 

 
31 Federal Register. 2012. Office of the Federal Register. 77(98) 
32 H.R.1295. 19 U.S.C. § 2021. (Public Law 114-27, Jun. 29, 2015) 
33 This title may be cited as the ‘‘American Trade Enforcement Effectiveness Act’’. 19 USC 
1654 note 
34 19 U.S.C. § 1677e(b)(1)(A). 
35 19 U.S.C. § 1677e(b)(1)(B). 
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discretion to the authorities to apply the highest rate or margin available from among the 

available dumping margins or countervailable subsidy rates, without the need to 

corroborate such margins.36 It further clarifies that the authorities are not required to 

estimate what the countervailable subsidy rate or dumping margin would have been if 

the interested party found to have failed to cooperate had cooperated or to demonstrate 

that the countervailable subsidy rate or dumping margin used by the administering 

authority reflects an alleged commercial reality of the interested party.37 Based on this, 

in cases when respondent who exports into domestic market considers unimportant to 

cooperate in trade remedy investigation, facts available rules should be utilized. 

Furthermore, Section 504 of TPEA illustrates the application of ‘Particular Market 

Situation’ during CVD investigation. If a particular market situation exists such that the 

cost of materials and fabrication or other processing of any kind does not accurately 

reflect the cost of production in the ordinary course of trade, the administering authority 

may use another calculation methodology under this subtitle or any other calculation 

methodology.38 

In addition, through 'Trade Facilitation and Trade Enforcement Act of 2015(TFTEA)’39, 

U.S. included articles related to preventing the evasion of AD and CVD and established 

Trade Remedy Law Enforcement Division (TRLED)40 

 
36 19 U.S.C. § 1677e(c)(2), § 1677e(d)(1),(2). 
37 19 U.S.C. § 1677e(d)(3). 
38 19 U.S.C. §771(15). 
39 H.R.644. 19 U.S.C. § 4301. (Public Law 114-125, Feb. 24, 2016) 
40 TITLE IV— Prevention of Evasion of Antidumping and Countervailing Duty Orders 
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Based on the amended legislations mentioned above, the Obama Administration 

actively utilized CVD measures against imported goods from China. This paper listed 

CVD measures took in force during the second Obama administration, 2013 to 2016, 

and classified industries subjected to CVDs by the HS Code.41 Table 5 shows Chinese 

imported goods subjected to CVD measures and the highest subsidy rate applied to 

Chinese company from 2013 to 2016. Also, this paper filed whether investigating 

authority used AFA during the final determination of CVDs as stated in the U.S. Federal 

Register.42 

Table 5. Rates and target industries in US CVDs against China during the Second 
Obama administration (2013 - 2016) 

No. In force Product description HS Chapter Industry 
Highest 
subsidy 
rate(%) 

All 
others
(%) 

Applicati
on  
of  

AFA 
(Y/N) 

1 15-Feb-
13 

Utility scale wind 
towers 
(DS 379) 

Articles of 
iron or steel Metals 34.81 28.34 

 
 

N/A 

2 11-Apr-
13 

Drawn stainless steel 
sinks 
(DS379) 

Articles of 
iron or steel Metals 12.26 8.51 

 
N/A 

3 13-Nov-
14 

Chlorinated 
isocyanurates 

Miscellaneo
us chemical 
products 

Chemicals 
& Allied 
Industries 

20.06 10.81 
 

Y 

4 03-Dec-
14 

Non-Oriented 
Electrical Steel 

Iron and 
steel Metals 158.88 158.88 Y 

 
41 HS Code Classification by chapter used in this paper: 01-05 Animal & Animal Products, 06-
15 Vegetable Products, 16-24 Foods, 25-27 Mineral Products, 28-38 Chemicals and Allied 
Industries, 39-40 Plastics or Rubbers, 41-43 Raw Hides, Skins, Leather and Furs, 44-49 Wood 
and Wood Products, 50-63 Textiles, 64-67 Footwear / Headgear, 68-71 Stone or Glass, 72-83 
Metals, 84-85 Machinery / Electrical, 86-89 Transportation, 90-97 Miscellaneous 
42 https://www.federalregister.gov/ 
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5 30-Jan-
15 Calcium hypochlorite Inorganic 

chemical 

Chemicals 
& Allied 
Industries 

65.85 65.85 
 

Y 

6 18-Feb-
15 

Crystalline silicon 
photovoltaic cells 

Electrical 
machinery 
and 
equipment 
and parts 
thereof 

Machinery 
/ Electrical 49.21 38.43 

 
 

Y 

7 08-Jan-
15 

Carbon and certain 
alloy steel wire rod 

Iron and 
steel Metals 193.31 185.89 Y 

8 10-Aug-
15 

Passenger vehicle and 
light truck tyres 

Rubber and 
articles 
thereof 

Plastics / 
Rubbers 100.77 30.87 

 
Y 

9 21-Oct-
15 

Boltless steel shelving 
units Furniture Miscellane

ous 80.39 13.73 

 
   
  Y 

10 28-Dec-
15 Melamine Organic 

chemicals 

Chemicals 
& Allied 
Industries 

156.90 154.58 
 

Y 

11 03-Mar-
16 Uncoated paper Paper and 

paperboard 

Wood & 
Wood 
Products 

176.75 7.23 

 
 

Y 

12 06-May-
16 PET resin 

Plastics and 
articles 
thereof 

Plastics / 
Rubbers 47.56 27.2 

 
 
 

Y 

13 25-Jul-16 Corrosion resistant 
steel products 

Iron and 
steel Metals 241.07 39.05 

 
 

Y 

14 14-Jul-16 Cold rolled flat steel 
products 

Iron and 
steel Metals 256.44 256.44 

 
Y 

(Source: Federal Register, Complied by author) 

As listed in the table above, 14 CVD measures were imposed on several goods imported 

from China. Among 14 orders, 6 of CVD orders were imposed on goods in the metal 

industry (mostly steel product) and 3 were imposed on goods from Chemicals & Allied 

Industry. The average of the highest subsidy rate was 105% and the average of ‘All others’ 

was 73%. Normally, the all-others rate is applied for companies not individually 
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examined and this rate shall be an amount equal to the weighted average of the estimated 

subsidy rates established for those companies individually examined, excluding any zero 

and de minimis rates and any rates based entirely under section 776 of the Act. 

The United States also has utilized the Article 25.10 counter-notification mechanism of 

the Subsidies Agreement with respect to Chinese subsidy measures four times: in 

October 2011, October 2014, October 2015, and April 2016. As noted, over 400 subsidy 

measures have been counter notified to date. 

5.2. The U.S. CVD Measures against China under the Trump 
administration: 2017 to Nov. 2019 

As shown in the USTR (2017), the Trump administration presented economic growth, 

job creation, and reciprocity with trading partners, strengthening and protecting the 

manufacturing base, and expanding agricultural and service exports as the five basic 

principles of its trade policy, which set 10 detailed goals. Also, Trump emphasized 

‘Reshoring’, which is the opposite concept of ‘Offshoring’, an extension of the Obama 

administration’s policy efforts. Even during the Obama administration, several programs 

supporting U.S. companies to return to the U.S. and reinforce manufacturing industry 

were implemented. This includes policies to further boost domestic economic activities 

and prevent U.S. companies from moving abroad.  
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5.2.1. Chinese Goods subjected to the U.S. CVD Measures 

The USITC instituted 22 new CVD investigations and made 25 preliminary 

determinations and 21 final determinations during 2018. USDOC issued 18 

countervailing duty orders on 13 products from eight countries in 2018 as a result of 

affirmative USDOC and Commission determinations. (USITC, 2019)   

(Source: Compiled by USITC from Federal Register notice) 

While a wide range of products are subject to CVDs, the steel industry is the most 

targeted sector in China, followed by the chemical and machinery industries. In addition 

to initiating CVD investigations pursuant to petitions filed by the U.S. domestic industry, 

U.S. law and WTO rules also permit USDOC to “self-initiate” CVD (and AD) 

investigations where certain criteria are met. In 2017, Commerce intends to actively 

consider this enforcement tool, among others, where the circumstances warrant in order 

Table 6. Countervailing Duty Orders that became effective during 2018 
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to defend U.S. industries and workers from the injurious impact of unfair trade.43 

Table 7. Rates and target industries in US CVDs against China during the Trump 
Administration (2017 – 2019. 11) 

No. In 
force 

Product 
Description HS Chapter Industry 

Highest 
Subsid

y 
Rate(
%) 

All 
Others(

%) 

 
Applicatio
n  

of  
AFA 
(Y/N) 

1 03-
Mar-17 

Biaxial integral 
geogrid products 

Plastics and 
articles 
thereof 

Plastics / 
Rubbers 152.5 35.93  

 
 

Y 

2 17-
Mar-17 

Amorphous silica 
fabric 

Glass and 
glassware Stone / Glass 165.39  64.42 

 
Y 

3 03-
Apr-17 

Stainless steel 
sheet and strip 

Iron and 
steel Metals 190.71 75.6 

 
 

Y 

4 
18-

May-
17 

1hydroxyethylide
ne-1, 
1diphosphonic 
Acid 

Inorganic 
chemical 

Chemicals & 
Allied 
Industries 

54.11. 2.40. 

 
 

Y 

5 20-
Mar-17 

Carbon and alloy 
steel cut-to-length 
plate 

Iron and 
steel Metals 251 251 

 
Y 

6 09-
Mar-17 

Ammonium 
sulfate Fertilisers Agriculture 206.72 206.7 

 
 

Y 

7 04-Jan-
18 

Hardwood 
plywood products 

Wood and 
articles of 
wood 

Wood & 
Wood 
Products 

194.9 22.98 
 

Y 

8 19-
Apr-18 Aluminum Foil 

Aluminium 
and articles 
thereof 

Metals 80.52 18.62 
 

Y 

9 24-Jan-
18 

Tool chests and 
cabinets 

Articles of 
iron or steel Metals 95.96 14.39 

 
Y 

 
43 USTR and USITC. 2017. Subsidies Enforcement Annual Report to the Congress 
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10 01-
Feb-18 

Cold-drawn 
mechanical tubing 
of carbon and 
alloy steel 

Articles of 
iron or steel Metals 21.41 19.84 

 
Y 

11 16-
Mar-18 

Fine denier 
polyester staple 
fiber 

Polymers of 
ethylene Textiles 72.22 68.64 

Y 

12 31-
Aug-18 

Cast iron soil pipe 
fittings 

Articles of 
iron or steel Metals 133.94 23.28  

Y 

13 05-Jun-
18 

Stainless steel 
flanges 

Articles of 
iron or steel Metals 174.73 174.7 

 
Y 

14 26-
Nov-18 

Forged steel 
fittings 

Articles of 
iron or steel Metals 13.41 13.41  

Y 

15 06-
Feb-19 

Common alloy 
aluminum sheet 

Aluminium 
and articles 
thereof 

Metals 116.49 50.75 
 

Y 

16 13-
Nov-18 

Sodium 
gluconate, 
gluconic acid, and 
derivative 
products 

Organic 
chemicals 

Chemicals & 
Allied 
Industries 

194.67 194.7 

 
Y 

17 01-
Feb-19 

Plastic decorative 
ribbon 

Plastics and 
articles 
thereof 

Plastics / 
Rubbers 94.67 16.15 

 
Y 

18 06-
Mar-19 

Large diameter 
welded pipe 

Articles of 
iron or steel Metals 198.49 198.5 

 
Y 

19 
03-

May-
19 

Cast iron soil pipe Articles of 
iron or steel Metals 109.27 14.69 

 
Y 

20 19-
Feb-19 Rubber bands Rubber Rubber 125.77 125.8 

 
Y 

21 28-
Mar-19 Steel wheels 

Vehicles 
other than 
railway or 
tramway 
rolling-stock 

Transportati
on 457.1 457.1 

 
 

Y 

22 21-Jun-
19 Glycine Organic 

chemicals 

Chemicals & 
Allied 
Industries 

144.01 144 
 

Y 

23 11-Jul-
19 

Quartz surface 
products 

Articles of 
stone, 
plaster, 
cement, 
asbestos, 
mica 

Chemicals & 
Allied 
Industries 

190.99 45.32 

 
 

Y 
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24 15-
Aug-19 

Steel propane 
cylinders 

Articles of 
iron or steel Metals 142.37 37.91 

 
Y 

25 24-Jul-
19 Certain steel racks Articles of 

iron or steel Metals 102.23 1.5 

 
 

Y 

26 03-
Sep-19 

Certain steel 
wheels 12 to 16.5 
inches in diameter 

Vehicles 
other than 
railway or 
tramway 
rolling-stock 

Transportati
on 388.31 387.4 

 
 
 

Y 

27 24-
Oct-19 

Refillable 
stainless steel 
kegs 

Articles of 
iron or steel Metals 145.23 16.21 

 
Y 

28 30-
Oct-19 

Aluminum wire 
and cable 

Electrical 
machinery 
and 
equipment 
and parts 
thereof 

Machinery / 
Electrical 165.63 33.44 

 
 

Y 

29 19-
Nov-19 

Polyester textured 
yarn 

Man-made 
filaments Textiles 473.09 32.18 Y 

(Source: Federal Register, Complied by author) 

As listed in the table above, 29 CVD measures were imposed on several goods imported 

from China in 2017 to as of this writing. Among 29 orders, 24 of CVD orders were 

imposed on goods in the metal industry (mostly steel product) and 4 were imposed on 

goods from Chemicals & Allied Industry. The average of the highest subsidy rate was 

117% and the average of ‘All others’ was 98%. In the stage of final CVD determination, 

the maximal highest rate imposed on Chinese subsidized firm was 473.09% with respect 

to polyester textured yarn. The Highest subsidy rate of 457.1% determined to Chinese 

steel wheels is also noteworthy considering that this product is vehicles other than 

railway or tramway rolling-stock as stated in HS classification. Modern rail transport 
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equipment is one of the ten strategic industries under ‘Made in China 2025’. Based on 

the listed CVD impositions, the number and intensity of the measure have been increased 

compared to the second Obama administration. 

5.2.2. Analysis on the U.S. Trade Policy and the Pattern on CVD measures 

On the basis of the amendment by TEPA, administrative authorities' discretion has been 

significantly strengthened and the burden of proof has been much more relieved so that 

a high rate of subsidy rate are set by applying AFA in many subsequent investigations.  

Table 8. The Changes in the U.S. CVD Rate against China between the Second Obama 
and the Trump Administration 

 2nd Obama  
(2013 to 2016) 

Trump  
(2017 to 
2019.11) 

Number of CVD Final Determination 14 29 
Number of Metal Industry subjected to CVD 6 24 
Highest Subsidy Rate Highest 256.4% 473.09% 

Simple Average 107.2% 171.7% 
All Others* Highest 256.4% 457.1% 

Simple Average 73.2% 98.0% 
(Source: Federal Register, Complied by author) 

The Trump administration used these bilateral approaches as protective device to 

protect domestic industries and is getting more aggressive and powerful than any other 

country. The government imposed high-rate CVDs through AFA and PMS in 2018 by 

actively utilizing the related clauses of the ‘Trade Preferences Extension Act of 2015’ as 

amended by the Obama administration. Also, starting from July 2018, Article 301 of the 

‘1974 Trade Act’ was applied to China, triggering a trade war between the two countries. 

In addition, several comprehensive import restrictions were invoked, such as general 

safeguards under Article 201, and security safeguards under Article 232 which mostly 
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target the steel industry. What the Trump administration has put at the top of its agenda 

to strengthen its economy is creating jobs for the middle-class, increasing income and 

enhancing the competitiveness of the domestic industry against foreign countries. The 

United States is focusing on protecting the domestic industry by actively utilizing 

protective measures such as CVD in areas such as steel, automobiles machinery and 

home appliances. The number of trade remedies has been a general trend in the past, 

while the number of trade remedies has been on the rise since the inauguration of the 

Trump administration, despite the economic recovery and the need for economic 

stimulus measures. 

Such a rise in U.S. CVD measures is seen as one of the reasons for the rise in ‘double 

remedy’, where AD and CVD measures are carried out simultaneously. In the case of 

China, in particular, it is being investigated simultaneously for CVD as well as AD tariffs 

in a number of cases. According to the current status of the number of ADs and CVDs 

in the U.S., China, India, Taiwan, Korea and Japan are the first to be imposed. As such, 

China being the most accused country of these measures can be seen as related to the 

continued large increase in the U.S. goods trade deficit with China since China joined 

the WTO in late 2001. 
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6. Implications and Suggestions           

6.1. Enhancement of ‘Transparency’ under the WTO 

The United States put forward several proposals concerning transparency and the need 

for greater diligence on notifications of subsidies. The Article 25 of SCM Agreement 

obligates WTO members to notify all specific subsidies by June of each year to enhance 

transparency. Also, Article 25.9 44  of the SCM Agreement allows a member who 

considers that requested information has not been provided at all or not with sufficient 

amount of detail, to bring the matter before the Committee on Subsidies and 

Countervailing Measure (“the Subsidies Committee”). To date, the United States has 

been able to address some of these subsidies through CVD proceedings mainly 

conducted by the USDOC and through dispute settlement cases at the WTO. The U.S. 

and other WTO members also have continued to press China to notify all of its subsidies 

to the WTO in accordance with its WTO obligations. They also submitted counter 

notifications listing hundreds of subsidy programs that China has failed to notify. Based 

on USTR 2019 Report to Congress on China’s WTO Compliance, since joining the WTO 

eighteen years ago, China has not yet submitted to the WTO a complete notification of 

subsidies maintained by the central government, and it did not notify a single sub-central 

 
44 Article 25.9 of the SCM Agreement. Members so requested shall provide such information 
as quickly as possible and in a comprehensive manner, and shall be ready, upon request, to 
provide additional information to the requesting Member. In particular, they shall provide 
sufficient details to enable the other Member to assess their compliance with the terms of this 
Agreement. Any Member which considers that such information has not been provided may 
bring the matter to the attention of the Committee. 
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government subsidy until July 2016, when it provided information largely only on sub-

central government subsidies that the United States had challenged as prohibited 

subsidies in a WTO case. (USTR, 2019: 33) 

It is therefore important to strengthen transparency of notification process under the 

WTO system, however, when looking at recent trends, the U.S. government is 

demanding excessive information to determine countervailable subsidies not only from 

China but also from other countries. Accordingly, the need to objectify the WTO subsidy 

notification should be discussed at the same time. For instance, regarding the issue of 

applying AFA during CVD determination, China had argued that the U.S. had relied on 

adverse "assumptions" rather than facts. It also said USDOC did not explicitly point to 

each fact on the basis of which it used facts available.45 Since many other countries can 

also be the victims of U.S. abusive CVD measures, multilateral norm that encourages 

countries to conduct CVD investigation and imposition with objective degree.  

  

 
45 “Appellate Body Ruling in China CVD Case Slams U.S. on Benchmark Pricing” 

2015. Inside US Trade 33 (5) (Feb 06). 
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6.2. Recent Development of Subsidy regulation through the 
Regional Trade Agreements 

The main issue related to subsidy disputes between the United States and China is the 

persistent trade between SOEs in China. Acknowledging the limitation of dealing with 

subsidy issues in China through WTO system, U.S. has established new rules regulating 

SOEs in recently signed regional trade agreements. The key idea here is how to define 

‘NME’ and ‘SOE’. 

Even though the WTO Accession Protocols of NME countries contain provisions 

governing price comparisons recognizing the fundamental difficulties in calculating a 

subsidy margin using values obtained from NMEs, concrete determination of NME 

status and regulation of SOEs in China seem hard to achieve through the Accession 

Protocol recalling current subsidy disputes. It led the U.S. to consider introducing new 

norms in regional trade agreements. 

United States-Mexico-Canada Agreement (USMCA), a deal which will replace North 

American Free Trade Agreement (NAFTA) and Comprehensive and Progressive 

Agreement for Trans-Pacific Partnership (CPTPP), a successor of Trans-Pacific 

Strategic Economic Partnership (TPP) both have separate chapter related to SOEs to 

ensure SOEs to act in accordance with commercial considerations. According to Chapter 

17.6 of CPTPP and Article 22.6 of USMCA, parties must not cause adverse effects to 

the interests of another party through the provision of non-commercial assistance to its 

SOEs. In respect to defining an SOE, USMCA is stricter than the CPTPP, because under 
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the CPTPP, an SOE is defined as an enterprise in which the government directly owns 

over 50% of the share capital, while USMCA’s definition of an SOE also includes 

indirect shareholding. Furthermore, according to Article 32.10, USMCA members are 

severely limited in their ability to enter an FTA with a NMEs, which can be interpreted 

as another way to put brakes on China’s recent overproduction and provision of a 

considerable amount of subsidies through its SOEs. Since the SCM Agreement under 

WTO provides a relatively vague definition of SOEs and recent adjudication interpreting 

‘public body’ in favor of China, the U.S. is seeking measures to apply new rule regulating 

subsidies at multilateral level. At this moment, it is whether such movement will create 

a fair trade environment and a reduction of illegal subsidies, however, its future paths 

are noteworthy. 

6.3. Implications for Korea's Potential CVD measures 

Trade protectionism is spreading across the world, with a recent surge in CVD 

investigations even in developing countries such as India and Taiwan that have made 

less use of CVD measures in the past. Korea has not used CVD measures among other 

trade remedies in history for several reasons such as lack of predictability compared to 

AD, the burden of cost and high threshold of initiation of CVD investigation. However, 

China’s consistent illegal subsidy policy and followed overproduction will exacerbate 

global trade distortion and might also hinder domestic markets in Korea. Based on the 

findings above, a reasonable level of CVD enforcement can be under consideration for 

Korea as well. Korea should equip itself with the competitive investigation and 
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enforcement capacity in order to counter if needed, such broad and numerous Chinese 

subsidy measures. Korea Trade Commission (KTC), the main trade remedy authority 

can also consider the necessity of legislative function to initiate CVD measures.  

Furthermore, it is found that the Trump administration is actively using AFA and PMS 

against exporting countries in CVD investigation based on its trade act amended during 

the Obama administration. It is expected that the practice of high-rate AD and CVD rates 

will be continued by the investigative authorities abusing the application discretion of 

the AFA PMS clause. Since Korea is also the major country affected by the measure, the 

comprehensive analysis on the subsidy laws and systems in major trading partners, 

reinforcement of responding organization and close cooperation between the 

government and business sectors will be required.  
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7. Conclusion 
Up to now, China has continuously implemented a wide array of state-led industrial 

policies such as ‘Made in China 2025’ to enhance global competitiveness in its strategic 

sectors. Most of the policies include financial support provided by the Chinese 

government such as direct subsidies, grants, tax incentives, preferential loans and other 

supports by SOEs that may violate the obligations stated in the WTO SCM Agreement. 

The U.S. and other trading partner countries have shown great concern that China’s 

subsidy will likely to result in overproduction, overcapacity and price distortion in the 

global market. Considering its size and rapid growth in world trade, not only in the 

manufacturing industry but also in the advanced technology sector, understanding its key 

policy and seeking countermeasures at both bilateral and multilateral levels is imperative. 

 The United States has imposed the most number of CVDs against China among other 

countries. This paper reviewed major legislative amendments regarding the application 

and investigation process of CVDs and compared CVD imposition in terms of rates and 

subjected industry between the second Obama administration and the Trump 

administration. Based on TPEA of 2015 which provides greater discretion to 

investigating authorities to apply AFA and PMS, the U.S. has imposed even more than 

twice as many CVD orders during the Trump Administration. As classifying affirmative 

CVD order announced at the federal register website, the key finding was that most of 

the CVDs were focused on the metal (steel) industry. Also, all of the CVD measures took 

in force from 2017 to November 2019 applied AFA to non-cooperative Chinese firms 
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with higher subsidy rates.  

Since recent WTO DSB’s rulings on U.S. – China subsidy disputes were not in favor 

of the U.S., it seems clear that U.S. presumes that relying solely on the WTO and its 

mechanisms to address China’s subsidy issues is insufficient and lack of efficiency. 

While still using the WTO where possible, the United States is also taking action at the 

bilateral and regional level to encourage China to reduce its market-distorting subsidy 

measures. Nevertheless, enhancement of ‘transparency’ is imperative to keep the U.S. 

CVD measures from being more restrictive than necessary because it is found through 

this research that U.S. tends to request an excessive amount of information regarding 

exporting countries’ subsidy provision and apply AFA rate for non-cooperation. It is also 

pressing for other U.S. trading partners including South Korea to come up with 

countermeasures, as it can be also subjected to U.S. intensive use of CVD measures. 

Also, monitoring and regulating China’s subsidy and market-distorting practices not 

only through WTO dispute settlement mechanism but through multilateral cooperation 

including working in Committee on Subsidies and Countervailing Measures should be 

continuously discussed.
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국문 초록 

 

중국의 보조금 정책은 격화되고 있는 미∙중 무역분쟁의 핵심 사안이다. 중

국은 자금의 공여, 수출 및 수입 대체 보조금, 세금 혜택 등의 전통적인 방

식의 보조금을 넘어 자국 시장의 특수성을 바탕으로 신흥산업 육성을 위한 

연구개발비 및 기술 지원, 국영기업을 통한 금전적 지원, 국영은행을 통한 

대출 지원 등의 보조금 정책을 적극적으로 활용하고 있다. 특히 2015년 발

표한 <중국제조 2025>에는 WTO 보조금 협정에 불합치할 소지가 있는 

내용이 많이 포함되어 있어, 중국과 주요 선진국 간 통상 마찰의 주요인이 

되고 있다. 이에 대해 미국은 WTO 제소를 통한 다자적인 차원에서의 대응

뿐만 아니라 국내법에 근거한 상계관세조치 또한 활발하게 사용하고 있다.  

본 논문은 우선 보조금과 상계관세조치를 규율하는 WTO규범의 발전 역사

와 미국 및 중국이 참여한 주요 보조금 분쟁을 소개한다. 또한 현재 부과되

고 있는 미국 상계관세의 시행 배경과 관련 분쟁사례도 살펴본다. 이어서 

중국의 산업정책에 나타난 국영기업(SOE)의 역할, <중국제조 2025>하 보

조금 정책과 유형을 검토하고, WTO 보조금 협정과의 합치성을 분석한다. 

그 후 트럼프 행정부 출범 이후 상계관세 부과품목과 상계관세율을 2기 오

바마 행정부 시기와 비교하였다. 결론에서는 상계관세부과 시 조사의 투명

성 제고 필요성과 최근지역무역협정에서 도입된 관련 규정, 그리고 한국의 

상계관세제도에 대한 시사점에 대해 논의한다.  

오바마 2기 때 개정된 무역특혜연장법(Trade Preferences Extension Act 

of 2015, TPEA)을 바탕으로 트럼프 행정부는 중국의 불공정무역 근절을 

위해 보조금에 대한 고율의 상계관세를 부과하고 있다. 트럼프 행정부 출범 

이후, 상계관세 부과의 빈도와 관세율이 오바마 행정부와 비교하여 급증하
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였으며, 또한 그 대상도 철강 산업에 더욱 집중되어 있음을 확인할 수 있었

다. 조사과정에서 국내법에 근거한 ‘불리한 가용 정보(AFA)’ 역시 활발

히 사용하여 비협조적인 기업으로 판단한 경우 대해서는 450%를 넘는 상

계관세율 부과하기도 하였다. 중국이 추후 <중국제조 2025>를 포기하더라

도 이를 대체하는 산업육성정책을 펼칠 것으로 예상되기 때문에 미∙중 간의 

보조금 분쟁은 지속될 것으로 보인다. 더불어, 미∙중 보조금과 관련된 

WTO 분쟁에서 미국은 상소기구의 보조금 협정 제 1.1조의 ‘공공 기관

(public body)’의 범위에 대한 해석에서 불만을 표했던 바 있고 미국은 중

국과 같은 비시장경제 국가와 관련된 WTO의 차원의 한계를 지적하며, 최

근 체결된 CPTPP와 USMCA에 국영기업과 관련된 조항을 도입하였다. 이

에 따라 향후 중국의 보조금 정책에 대한 양자적 형태의 상계관세조치뿐만 

아니라 다자적 차원에 대한 대응책 연구 역시 논의되어야 할 것이다. 

주요어: 보조금 및 상계조치에 관한 협정, 상계관세조치, 미국, 

트럼프행정부, 중국의 보조금 

학번: 2018-20578 
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