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Turpi causa: The Defence of Illegality — Approaches Taken in England
and Wales, Canada and the US”, Business Law International Vol. 18 No.

3(September 2017), p. 260.
3) #FHW %, supra note 1, pp. 176-185.
4) Lincoln Caylor-Martin S. Kenney, supra note 2, p. 260.
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9) dELe t&n ok A8I7x Al “War der Zweck einer Leistung in
der Art bestimmt, dass der Empfanger durch die Annahme gegen ein
gesetzliches Verbot oder gegen die guten Sitten verstoBen hat, so ist der
Empfanger zur Herausgabe verpflichtet.”

A817x A2+ “Die Ruckforderung ist ausgeschlossen, wenn dem
Leistenden gleichfalls ein solcher Verstofl zur Last fallt, es sei denn, dass
die Leistung in der Eingehung einer Verbindlichkeit bestand; das zur
Erfullung einer solchen  Verbindlichkeit  Geleistete kann  nicht

zuruckgefordert werden.”
95) &g, 2015 SA0H™ FE - A - SH (G AL 2015), p. 607.
96) Mot. II, S. 849.; Claus—-Wilhelm Canaris, supra note 70, S. 524 5; H%

7, supra note 5, p. 184.
97) # %7, supra note 5, p. 185.
98) AA+d supra note 5, p. 105.
99) A4, supra note 5, p. 108 o]s} F=.
100) BGHZ 8, 373; A& -4 <49, supra note 25, pp. 559-560.
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FREA FAAY FAAoT FRE B Aol ABITxAA FAH
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| EAolthi0 Bew ge JAS

101) A4+3l, supra note 73, p. 390.
102) Ludwig Enneccerus-Hans Carl Nipperdey, Allgemeiner Teil des

Biirgerlichen Rechts, Bd I 15th edition(Mohr, 1959), §191, S. 1164 Anm.

6.; A3, supra note 73, p. 390.
103) Konstantin Simitis, Gute Sitten und ordre public: ein kritischer Beitrag

zur Anwendung des(Elwert, 1960), S. 197, /4, supra note 73, p. 390.
104) Ernst Wolf, Lehrbuch des Schuldrechts, Bd. II Besonderer Teil

Heymanns, 1978), §19 C III ¢), S. 474; Erman-Westermann, Blirgerliches
Gesetzbuch 11th edition(Miinster, 2004), 8 und 13 zu 8817, S. 3007f;
Christiane Wendelhorst-Heinz Georg Bamberger-Herbert Roth, Kommentar
zum Burgerlichen Gesetzbuch, Bd II(C.HBeck, 2003), 16 zu §817 &; &

2+&l | supra note 73, p. 395.
105) Enneccerus-Lehmann, Recht der Schuldverhaltnisse, 15.Aufl., J.C.B.Mohr,

1958, §226 2 b, S.904f.; RGZ 105, 270; A7+&, supra note 73, p. 395.
106) Karl Larenz-Claus-Wilhelm Canaris, Lehrbuch des Schuldrechts Bd.

1172, Besonderer Teil 13th edition(C.H. Beck, 1994), §68 III 3 ¢, S. 164,
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Josef Esser, Schuldrecht, Bd II, Besonderer Teil 4th edition(Miiller,

1971), §103 IV 1, S. 360; 87, supra note 73, p. 400.
107) RGZ 67, 321; RGZ 161, 52; BGHZ 19, 205; BGHZ 41, 341; BGH NJW

1954, 839; BGH NJW 1994, 291; BGH WPM 1969, 1083 &; 73, supra

note 73, p. 400.
108) Dieter Medicus-Stephan Lorenz, Schuldrecht II, Besonderer Teil, 16th

edition.(C.H.Beck, 2012) Rn. 1153; W74 <, supra note 32, p. 270.
109) RGZ 161, 52; ®7d <4, supra note 32, p. 270.
110) Christiane Wendelhorst-Heinz Georg Bamberger-Herbert Roth, supra

note 104, §817 Rn. 21; Josef Esser-Hans-Leo Weyers, Schuldrecht Bd. II
6th edition(Miiller, 1984), §49 IV 3, S. 460; Fritz Fabricus, “Einschrinkung
der Anwendung des 8817 S.2 BGB durch den Zweck des
Verbotgesetzes?”, JuristenZeitung 18. Jahrg., Nr. 3(1963. 2.), S. 85 &, 4

7Y, supra note 32, p. 267.
111) BGH VersR 2006, 419 &; ¥ <, supra note 32, p. 267. & #Hx9 ©

[e]
2 g 2= BGHZ 50, 90 & & Utk A/d, supra note 73, p. 391.
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Aol EHA] J3t= FAol Aewx &
=ra Adelr)e shadl, o] ‘AHA el 92 (Unmittelbarkeitsprinzip)’
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112) Fritz Fabricus, supra note 110, S. 85; AA+&, supra note 73, p. 391.
113) Karl Larenz, supra note 26, §63, III b., S. 390; AA+&, supra note 73, p.

391.
114) Werner Flume, Allgemeiner Teil des biirgerlichen Rechts, Bd. II 2nd

edition(Springer, 1975), §18 10 h, S. 396f; AA+&, supra note 73, p. 391.
115) D. Reuter-M. Martinek, Ungerechtiertigte Bereicherung(J.C.B. Mohr,

1983), S. 224 5; WA Y supra note 32, p. 272.
116) Otto Hagen, Die condictio ob turpem causam im gemeinen Rechte und

Biirgerlichen Gesetzbuche(Borna-Leipzig: R. Noske, 1913), S. 45; A&,

supra note 73, p. 403.
117) RGZ 23, 566; BGHZ 63, 365, 369; BGH NJW 1992, 310, 311 &; A7d,

supra note 73, p. 404.
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Nemo auditur propriam turpitudinem allegans. (z}41¢] H-T=4Y
A bR AHHA RETHE ALy Lot =
o]Z ZoJA Nemo auditur Holgtal HEZ7)% 3,
Oloﬂ we} ZEas "W AL gAoE ‘BRrgst YQl(cause
e)s THoE =AY ggla BHY

= A

AA AL B A7)

U g O
¥ o re o
ro

Lo rﬁ
DA
il

” fo r ll‘

Tepa 7owM2016W 29 109 AR Ao A, olak 2th) Al
1131x12D0%= “fR(cause)o] S4dolu, 31919 U9, == W3 U<l

718 AF= o gEw gt m TASEA, o]ovi A1133%122)=

FAAA RHE el AT Ao BOSw FAAAG
DS REA A AR} TANA GEAE § P4
7o olgos F FolE Felad wate] 1 i e

o
s RRdn. oM TaS gqel ¢ Mo 4w aua A9

118) 449 <=, supra note 2, p. 328.
119) ©J3}<, supra note 74, p. 135.
120) o3}, supra note 74, p. 132.
121) L’article 1131 du Code civil, “L’obligation sans cause, ou sur une

fausse cause, ou sur une cause illicite, ne peut avoir aucun effet.”o|t}.
122) L’article 1131 du Code civil, “La cause est illicite, quand elle est

prohibe par la loi, quand elle est contraire aux bonnes moeurs ou a
’ordre public.”] t}.

_31_



(cause), & WE ot SAFHAY, A= & = FFEA A W
3t AFdE YA AR W]yt Qi A H 1) oink Y
gl Y <l(cause immorale) & & %047} 3t M, FojAprp 1 FR ]
HEhe Aeh7] SleiA AAle] HrEYde FAYE W 24 B

L

2l “H
"HoZ Hol WMFBAHTE wjHsoF ATk Aol Aol e
B o] 7| & &}u}.125
e ek Ay Alle2x= o+ Wy Allslzer A11383xE 9
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= AFEAAEe] E7](but)E AABFRA=A ook #AZE STk
of wkél= AlkS Fa= Foll oA ZAA
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123) ©f3}&, supra note 74, p. 133 o]s} H=.
124) P. Malaurie'L. Aynés-P. Stoffel-Munck, Droit des obligations, 8th

ed(LGD]J, 2016), n° 727(p. 394); A. Bénabent, Droit des obligations 15th
ed(LGD]J, 2016), n° 241(p. 200); M. Fabre-Magnan, Droit des obligations
I - Contrat et engagement unilatéral 4th ed(puf, 2016), n° 464(p. 519) &;
o]3}l%, supra note 74, p. 13 2 L. Julliot de la Morandiére HH 7§14,
Cours élémentaire de droit civil frangais, 10th edition(d #=#} A. Colin-H.
Capitant)(Librairie Dalloz, 1953), n° 419; J. Schmidt-Szalewski, “Les
consequences de l'annulation d’'un contrat”, Juris-Classeur Périodique
1986, I, 3397, n° 28 &; Barbara Freleteau, “La maxime Nemo auditur
a-t-elle survécu a la réforme du droit des contrats?”, Recueil Dalloz

N°19/2020(2020), p. 1052 ©]3}.
125) Cour de Cassation, Chambre civile 1. N° de pourvoi: 83-11.611; Barbara

Freleteau, supra note 124, p. 1052 ©]3}.

126) &<, N =g Ay W B AT, AR CRFE 2017), p.
64.

127) 45L& “Le contrat ne peut deroger a l'ordre public ni par ses
stipulations, ni par son but, que ce dernier ait ete connu ou non par

toutes les parties.”©] t}.
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AW A162x27F A4S §7]1(but) 24 + Wiyl WU<l(cause)
8ol WEHE Ao, GARtEC] FFAHoR IS EHe FHY F
718 2FshE Jidolvh12s) G wio] Agd Al g olshd, =
Aba o2 ARE 4

S RS stve e @
He Aigtets o AT 299 AEHe FEHG BHAAE
of #3% WAl Nemo auditurd] #3}e] ofFd A4S 74 &1 A=
vh A T #EHY dAAE gre Felgta B 4 glerE F
A ERAQTY HErt auE HEdvta B o] dubAl Adsfel
aL,132) A g o] 7] . dao] W7l ALy FrYs

!
i}
o,
=
=

o] Z(la théorie de la comparaison du

trpitude)’, % Folxe FojAre] B wmste] Byl BEY

128) Y& %=, supra note 126, p. 63

129) Cour de Cassation, Chambre civile 1. N° de pourvoi: 83-11.443, &2 <7,
supra note 126, p. 640 A 7 21-&.

130) ¥ &<, supra note 126, pp. 63-64.

131) ¥ 2 <=, supra note 126, p. 64.

132) Barbara Freleteau, supra note 124, p. 1052 o]3a} FF=.

133) AW Y el CA Colmar, 10 févr. 2020, n° 18/02281 *=.

134) ©]3}4, supra note 74, p. 138; Barbara Freleteau, supra note 124, p. 1052

|3},
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Bkl Y 12 BT, Foljxle] EWlAol AL A= wadyd e 3§
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A= ¥ Huss At 7] et b ATh o= Fud
EHAVIE T vade ideldta Frbe £ v

ZFzo s MFHTE BT AUA wqdFel glo] FHe Az
E A54dez adn. =oste A3 FgATE o5

(enrichissement injuste)& 3} A A 2] (justice distributive)

]
S
o] BHoA Ittt HrlEE 9o Hedel Nemo auditure] 4

Gl REE G Aok slZste] Folzh olFolgnia g Zol

F 2 Ak 71x% woddvkd Nemo auditur W lo] -85 X
)

Nemo auditur H<lo] A-&=HW, Foiz7t Fagl Aekel 7]ste] = o
E PPudtx, Fozte] v A FAET. I ol#e W
g7t AlkRA A AT AL, EAH F9dAe= AeHA fdeErha
B vk weha] Fojxprt Fol5ukste] B wl Fgi-E] Wk
ATE & F Qe Aok, ol AL A 71E ukg A

Aol 7k B X gEThUO

135) A. Benabent, supra note 124, n°241(p201); P. Malaurie-L. Aynes-P.
Stoffel-Munck, supra note 124, n°727(p.395); M. Fabre-Magnan, supra

note 124, n°464(p.519) &, ¢ 3k&, supra note 74, p. 136.
136) Marius Tchendjou, “La sanction des dessous—de-table par la Cour de

cassation”, Recueil Dalloz(2005), p. 2205; ©]3}$, supra note 74, p. 136.
137) o1&}, supra note 74, p. 136.
138) o1&}, supra note 74, p. 137.
139) o3&}, supra note 74, p. 128.
140) *33}4-, supra note 74, p. 123.
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Everet v Williams ¥HZ2143)0] A
#| 3} t}(scandalous and impertment) =
Aol BEHA et e gAgta k1)

Holman v Johnson ¥Z214504 mwix~Zd= Z(Lord Chief Justice)2

o
Jo
fr
>
ol
Ay
o
L
o]
ol
ol
ol
8
rlr
=
o,

B gWS A= ZAE T3 A (public policy)ol A 2k
U} 146)

Law Commission H.1A+ EWHAS StHS 1A= AAMA LAV
g 5 de A= (D) Hle] fukst SA e 54 w4, (2) {9
A4 4, 3) A7elo] Ao B AAE B ol A AL
WAL (4) AL, ) HAAL dAd FAHAAZ ERgh =

141) Lincoln Caylor-Martin S. Kenney, supra note 2, p. 260.

142) Lincoln Caylor-Martin S. Kenney, supra note 2, p. 260.

143) (1725) 9 LQ Rev 197.

144) Lincoln Caylor-Martin S. Kenney, supra note 2, p. 260.

145) (1775) 1 Cowp 341, 98 ER 1120.

146) “It is not for his sake, however, that the objection is ever allowed; but

is founded on general principles of policy.”
Holman v Johnson (1775) at 343(Cowp.).
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Hog F&¥eE AL WA, 6) $AHLS SATMD o] F W AdAA

8 x = F Q3% (overriding) AAA AR HFE 5 Y 1B A5 A
W2 AR FHFEAAAE ctEthE Ao th149)

Patel v Mirza #7A150)0] A of = o Y15De B o] a3}

F A AAAH ZAE AASAT WA, BEHAde] S Elo] &

F 395 3 A7) olgfdt Y= Qo] o]dS A= AS WA

Hol) o2 7FA3 A

X,

t}. Patel v Mirza 34 olA #Ad7|&
(1) &4
(7}) 2] & o] Z(reliance theory)

B 3ol A3 HolZ2o =z AHE AL 17759 Holman v

Johnson #Z1B)e| Aolt) o] FHyl= &5 2000 oA EwAle]l dhwo

147) “(1) furthering the purpose of the rule which the claimant’'s illegal
behaviour has infringed; (2) consistency; (3) the need to prevent the
claimant profiting from his or her own wrong: (4) deterrence; (5)
maintaining the integrity of the legal system; and (6) punishment.”

Law Commission, “The illegality defence: A Consultative Report”, Law

Commission Consultation Paper No. 189(2009), p. 8 - =.

148) Law Commission, supra note 147, pp. 11-12.

149) Law Commission, supra note 147, pp. 15-16.

150) [2016] UKSC 42.

151) 9= ¥ A (Supreme Court)E 2009d 8o AHEAUL, i F= 12
Adojth, iy A9 Ao Yo sl s](Appellate Committee of the
House of Lords)7} H3aAF¢ WHdolAd=d, Alde g do]l Ao A
A 7S SASA

152) Patel v Mirza [2016] UKSC 42, para 99.

153) (1775) 1 Cowp 341, 98 ER 1120.
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(U) ¢J& 9] E(reliance theory)9] 34
ojFEol29] #gdel= PAFAR By FEd o] ofuist Ho] ©
U FrysiAY BEHAgel v d9e @] v&E ARl gy AL
PSR e ukol A e “4401] sfFste B7HA L EHA Y
Tt v, = A o= ol EMAS ZEFook ex turpi causa
o] A8 =Aol T3}t %E%O] BOTHI® mgl B A g9

Aex +AEAY. JM Allan (Merchandising) Ltd v. Cloke

Ot

¢

ol o ox

ol

=

154) Les Laboratoires Servier v Apotex Inc & ors [2014] UKSC 55 para 16
.

155) “If, from the plaintiff’'s own stating or otherwise, the cause of action
appears to arise ex turpi causd, or the transgression of a positive law of
this country, there the court says that he has no right to be assisted.”,

Holman v Johnson (1775) at 343(Cowp.), 1121(ER) #Z.
156) Emer Murphy, “The ex turpi causa defence in claims against

professionals”, Journal of Professional Negligence Vol. 32 No. 4(2016), p.

246.
157) Patel v Mirza [2016] UKSC 42, paras 83-84.
158) Emer Murphy, supra note 156, p. 243.
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A9 A Denning 74 “#=%<1 7}
el ofE ZNte g 1¥A G
“HAol 7lDe] ol AR 7S wali AR wWEe 7)Z2S A
A &}=] B3}l T}.160)

Aleke] Hxo] ERA ol AL Aok o]dfo] ofjrl o &

=]
|
L3l Qo) o B Aol Aleke] aAlo] old uw] o] HQ Y

A 9Ho] AgH AL Bt oEol2e AE&H A I
wh wAbH o g A Hi o 5% durt /hgd B9le] By

o] & | s}
= ]

of F=8A AX A7 He Ao ol ofdhe vk 38l

(2) B4 Fwo HfjA

(7F) BEW Aol dg 2 (mistake of fact or law)

o] %3S Q2 (mistake)o] T3+ AHolth, AwHA 29 (mistake) =

9 &l (misunderstanding) ¢} -] (ignorance)& =% x&sl= 7l o]t} 6.
3lo| Al #4353} w2 Restatement (Second) of Contracts (1981) #1198
Z% (a)¥ “ignorance of facts or legislation”’2 Z-&wjA f3o =z Ao}
T 9t} HW]E u|= Restatement’} 9 (mistake) Bt} & Ad HA
(ignorance)g}= /Md-& A& A9 o] dloA] A3l mistake of fact

or law 87 AMAY TS FHFORE ol T & ATt

Oom v Bruce Al71& a5 o] Qﬁl/\}o] sl arol Al A ofo A

[e]
(insurance premiums)& A| &3k

HI
(]
!
é{v
ox
Mo
oby
)
ok
o
29,
e
rot
27
o
tm

159) [1963] 2 QB 340.
160) Patel v Mirza [2016] UKSC 42, para 4.
161) Emer Murphy, supra note 156, p. 242.
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@ 1Mo F 2 (mistake of law)
@ Bilbie v Lumley %72
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HAS “RE AN HE g3 JdE Aom I FHook 3tk o]F

B grow Weo] F-A(ignorance)E olf= ¢ Wo] F3A = W
o

12 o 4 gl7] wWiEolth. et A v lid],164) S}

162) (1810) 12 East 225, 104 ER 87.
163) Law Commission, supra note 147, p. 69 para 4.12.
164) (1802) 2 East 469; “Every man must be taken to be cognizant of the

law, otherwise there is no saying to what extent the excuse of ignorance

may not be Law carried.”

Bilbie v Lumley (1802) 2 East 469 at 471.
165) Niamh Cleary, “Restitution for Restitution from public authorities in

Ireland”, Irish Jurist Vol. 55(2016), p. 29; Aedit Abdullah, “The
Abrogation of the Rule against Recovery in Mistake of Law: Kleinwort
Benson Ltd v Lincoln City Council”, Singapore Journal of Legal Studies
December 1998(1998), p. 469.
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Kiriri Cotton Co Ltd v Dewani A}71
et A A IRl Faro Al AE 3
Abetel gah ROTLI) o] Abglel A
Adilell Al ANE slgs] F+= d dgk tirtE A astes A
(ordinance)2 = A HATF. AdizA7F TEE o] F AARIQL AL
A FuE AUE AAE olfF=E Awek ti7te] w3ks -8}
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(o,
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)
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)
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ot 2

oo ot f o M £ &, O ok

2

(primary responsibility)e] Qlths= Zo] 1 o] f % t}.168)

oj o} Whth = whef 9wty qflo] dW GAAE R 53]
oz AAE Aol ofydtd, dARAHo 2 o o= BHA
S WHEE AFS7F 2 5 gl ol ##Ele] Harse v Pearl Life
Assurance Co AtAS Ayu7|E2 0169 s AAla 57 8hH A
TMME BERE oMU E IREARE o oAmyrt AlgEtE A 1A
o] sFets REgae AFgde g AYRgAers AZdsdh
FA] A B (Life Insurance Act)ol]l &3, B3 A okzte}l 3 ®E =}
Abololl B3 o] o]<l(insurance interest)o] Qlojof H & A ko] & 5}}.
ad HES BRAAEA ik oy AHulE AFE oFe
gL, omuyrzt ARl diE fgte] /MAHE BE FE floke ol
2 9 BEAE By o]do] glof Faety Adsdn. 1ela 2
B A ke 7|3t G- B s o] WIS el Y] Aol uist
FQlol Aol Al oAwuE 93 AHEIA RS FaEsttt
U Aoz A g ez Ax daeh R 3|AKRI I

L
e

oot
E

l‘l’.] ol 4o

=

166) [1960] AC 192.
167) Law Commission, supra note 147, p. 69 para 4.13.
168) Ronald D. Collins, “Restitution from Government Officials”, McGill Law

Journal Vol. 29(1984), p. 415.
169) [1904] 1 KB 558.
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© §%5 3% #2(equally blameworthy)7} thar SAlstAA A5 72t

i

© Kleinwort Benson Ltd v Lincoln City County %72

o] Ab12 i &do] AWAA A S} o]A& ¢ f(interest
rate swap agreements)S AR, 1 F AWAA @A 7F 9o
& 2gAGS AAT Aste] flvhe HAAY HuHY Ao v

AN 93 edol 9] gl 2A%e] AYAAEAE FUR 9 2%

Acko dlahe] AFd FAO WIS Fo 2% AV Abete] #at
AOIThI) WA PPolSMARYTH BAste] T HOE 5ol
AFd FAe MBS FAFE A4 d o4 448 F gty BA
S Fde welE WA due] s AssArh 1 LAE,
el o el Fog 9 AFT olfvt 9, e Fow
AdE FAL 7 9909 Acke] AT fA kel il uHn
s oolfrm RE BAHE A9E BE 1 FAAU GARI dol
Ao HHe JTE F Ak Aok

Ul ol AbA el oot WHES FHQE FistA 2+ Kleinwort

Benson Ltd v Lincoln City County %2 9] W7} Harse v Pearl Life
Assurance Co &40 AL AT, dao BIdg WAy = AL
9] S 7 o] T}.174)

M=

170) Law Commission, supra note 147, p. 70 para 4.14.

171) Hazell v Hammersmith and Fulham L.B.C. [1992] 2 A.C. 1 HL.

172) [1999] 2 AC 349.

173) Rupert Allen, “Restitution of Payments Made under a Mistake of Law

and the Security of Completed Transactions”, Cambridge Law Journal

Vol. 63 No. 1(Mar., 2004), p. 28.
174) Law Commission, supra note 147, p. 70 para 4.15.
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b AL AFH H”‘Gmr Ba o] g FAIAE T HEE
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s|akel S 3 2ol ﬂ X“’JJ P = 3t ‘SH% uia}ﬂ °] 5} o]
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el = 9 A S sty §lste]
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o o
rlo
=
Bl
)
12
rlo
(s
iRt
ol
N
rlj
N
(o,

= 1o
2
-1
[40 il

(T FIx7F Sukd WA o] n ol 7 -9(statutory class protection)
H 5 U el AA N 1 W o] RuskE tide] ARl A
Foll= FAAE Alo] o 3l 79 7} {1 P & (the parties are not in
pari delicto) &% Aol 3t A9 %] eFi=T)178)
O~ =
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-

2

nsh = offt
o M flo
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=
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Browning v Morris
AdBAE FAG FHol Ay PARGE Y FARRLE RIS

=
g, A YA 4P T 2A0R Q] By FAARYH

o 1o

175) (1878) 8 Ch D 469.

176) o9} <& 9= “compounding a felony gtz 2w 1 A= AHFH
of &3}t Gerald N. Hill-Kathleen T. Hill, "Compounding a Felony”.
The People’s Law Dictionary(2005).

177) Law Commission, supra note 147, p. 70 para 4.16.

178) Law Commission, supra note 147, p. 70 para 4.19.
179) (1788) 2 Cowp 790.
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(2}) ¥ $ A (locus poenitentiae)

ERE Aofol] #AsAoY EHI Aol EA
(voluntary) .= ©E g o= Fols 3
Hol AL Zevke 99 HErt Aok olwf XA gk R (genuine
repentance)& Q7o) ofYthI83) eju} Al gabxte] Eolg T ot
2 oAb E A% X7|= of7]o dlFEtA FeThisd

Taylor v Bowers #7242 Ao ZFAHAS WEstry] 9lste] A
278 27kl Al AFale] SA4bE F9 2 R,
Abol o]l gAkol TRV Mol It AFAL Fo glo] AAA F g

ol Al A Ape] AAzpel] gk A& FRE] fdte] I S F=

180) “Where contracts or transactions are prohibited by positive statutes, for
the sake of protecting one set of men from another set of men; the one,
from their situation and condition, being liable to be oppressed or imposed
upon by the other; there, the parties are not in pari delicto; and in
furtherance of these statutes, the person injured, after the transaction is
finished and completed, may bring his action and defeat the contract.”

Browning v Morris (1788) 2 Cowp 790, 792.
181) Law Commission, supra note 147, p. 70 para 4.20.
182) Green v Portsmouth Stadium [1953] 2 QB 190, Law Commission, supra

note 147, p. 70 para 4.200] A A <1-&.

183) Tribe v Tribe [1996] 107 at 135.

184) Sir William Reynell Anson-]J. Beatson-Andrew Burrows-John Cartwright,
Anson’s Law of Contract 29th edition(Oxford University Press, 2010), pp.
423-425.
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sto] AANATL 0B ARFAA B Arel DI RIS AFAE 2
ADAE FE Aok B wRe TR,
]_

= aigtti 6‘]3% uwm:,le 1%

BB HAB 4 A Aol 2 ol folchim

HN

2. Patel v Mirza 92 o|% Ht7|
(1) 2] 84 (range of factors) H+He A9

oda YL 201613 Patel v Mirza A1) 4] o] Fo] &9 A

e AAE Fd S HAS] “dHo] 94" FHW(range of factors

approach)S A€t & WA TS AAT AAAE=E “HATE A&
stogxd EWy #FE" FAHe AAZRZHO HEFHEA o

H”(whether the policy underlying the rule which rendered the
contract illegal would be ‘stultified’ if the claim were allowed)ol u}z}
AR ojof gtryar A A

A H YT Aof| HiEl=A AR E 2
o, @) HaE FArHe A4 A=
HjEsto g uFE F A=A, b) FATE v FHel= Aol #E ¥

A (public policy)dl 1] x] &= Oé‘f%‘}, () ATE HH"q O} Aol EHA
gk BlEldo] A= &<l % A

4% Fad FREAE E%‘% T 913, (b)% E‘Jd]‘%}*éﬂ]/ﬂla

I N
it

o,

rot

185) (1876) 1 QBD 291, [1874-80] All ER Rep 405.

186) Law Commission, supra note 147, p. 79 para 4.47.

187) Taylor v Bowers (1876) 1 QBD 291, [1874-80] All ER Rep 405 at 407.
188) [2016] UKSC 42.

189) “(a) the policy behind the illegality, (b) any other public policy issues,

and (c) the need for proportionality”
Patel v Mirza [2016] UKSC 42, para 174.
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Patel v Mirza 22 &9 7do] #3ste] “A<F x}xﬂy} A W o
(o)

AEd FE 9T, P A i o] B
@ (mmoral) BAE 9t A AAT FE Yovl, Aoke] =
At Aok 2 A

Ao & oo EHE AAEE Zlo] E3HH =
oF& oldlst= HAoA ARMAHAE AAE

Patel v Mirza %75% Holman v Johnson ¥4 <% Mansfield 7 2]
W2 (dictum)o A G Bl dWS #H7e Ao] ofyth ¢ A4
o] H7|3 AL Tmsley v Milligan ¥+Z2 3 Bowmakers Ltd v Barnet
Instruments Ltd #4 W& F 9oTo]& FEolth T
Mansfield 7 ¢] W&E(dictum)o] ZAE T AT “dsEe] Q4" H
WS #3 Patel v Mirza 24 9] Holman v Johnson #74& <183}

H
I

At W7t Ak o Eelwd] }E A9 Ao BPAL olfm *
ol SMHY T ARE PR At 1 HTIh Qo] el wh
49 4 Qs Stk Aoltho) =g ga 54 wagel 43
Mol WAls: FFAMel Bate] Awra wAol 91g 4 9, ofo]
e weaiol 3718 Holehe ni Ashst Bk

190) “A contract may be prohibited by a statute; or it may be entered into
for an illegal or immoral purpose, which may be that of one or both
parties; or performance according to 1its terms may involve the
commission of an offence; or an unlawful act may be committed in the

course of its performance.”

Patel v Mirza [2016] UKSC 42, para 3.
191) James Goudkamp, “The end of an era? Illegality in private law in the

Supreme Court”, Law Quarterly Review Vol. 133(2017), p. 16.
192) Anthony Grabiner, “Illegality and restitution explained by the Supreme

Court”, Cambridge Law Journal Vol. 76 Issue 1(2017), p. 21.
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(2) A BHAF I A 3 @
Patel v Mirza 219 o] o] By W w4 &S 9 44
o] Y49 7] Ao 2Fo]E(reliance theory)s& A A3 ZHEo|t}h Patel v
Mirza Z+4o] &3 A 24 HWH(range of factors approach)-
Aol 22 ALuA ARFENAE dde] 24 FAG AN HAES

T} 194)

ot

e

A3 EHAdel ol wAlE AdA = PEsHA] Fu, ek 9ol A&
A 73 F OH WA () 32 A7 Aoy 7t iAY
7P Aol dgetrs dye a4 Hgd mEYeis o Hol &
HAde] WS AT = F23 Q47 B Aolgt: Ayt Urh1%)
ol¢} e ¥ $H(ocus poenitentiae) & ©] oA EMAS 93}l
Qa7 H7] o]HT}19%) Patel v Mirza 29 AFCto Al th4=9] o] o]
E FA4s7] WEelvh 19D grk dye] 84 F WMIAAFE v FHI =
Aol EWHA gt nlEAde] e A AFE FATTHe QlofA]
EHA Jde g9 digte] RS stdA g A9 E 18 5 ds A

1A 3
gt A Jrh1s

o

o, %3
do L RgolSHARTE BE BUANE A EANIRT
afdel 1% AT 5 BE FR WAagl Qold Bugel gug

193) [2016] UKSC 42.

194) Zhong Xing Tan, “Illegality and the promise of universality”, Sweet and
Maxwell: Journal of Business law Issue 6(2020), p. 434.

195) Zhong Xing Tan, supra note 194, p. 434.

196) Zhong Xing Tan, supra note 194, p. 435.

197) Patel v Mirza [2016] UKSC 42, para 116.

198) Sarah Green-Alan Bogg ¥, Illegality afier Patel v Mirza (Hart

Publishing, 2018), p. 229(Graham Virgo 3% H&).
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g ATh19) o] Fgwo] o] f JoW o] Hvb wiH HE T

o] FEo] & (reliance theory) ol Y1 A7 dx A2le] =
A Al Txee A W =S
dlof st B AWM AFEAGe] FW e 2k g9
Z 3kt 200

Tinsley v Milligan 22 oFo]#S A& dA % Holman v
Johnson #ZAo|A bzl K AT}H20D Tinsley v Milligan #72-&
APl A RS At EHA Aok oldlle Hste Ao oy

o]y gt A kS Eslo] HE3F AFA(EA Tl 7|2l H st U
]

v Milligan 72 & Holman v Johnson Z+Zo|| H]&dle] EHAo HOQE

I ATh203) A Akl 7] x2e HFelA] £

k= S Foto] A5t A BHA WY AV 2 5

t}= Zo]t}. Holman v Johnson A}z 4] Mansfield 7 2] Ao =

o} Z& Algto] {Utt.

irza WAV A Fo UYL oJEo] &S Hr|sta LA™
o o

=2

.—U
o
=1
&
<
=

o] 247 HW(range of factors approach)& =i &3},

199) Andrew Burrows, “Illegality after Patel v Mirza”, Current Legal

Problems Vol. 70 Issue 1(2017), p. 66.
200) “The effect of illegality is not substantive but procedural.”

Tinsley v Milligan [1994] 1 AC 340 at 374.
201) [1994] 1 AC 340.
202) “In a case where the plaintiff is not seeking to enforce an unlawful

contract but founds his case on -collateral rights acquired under the
contract (such as a right of property) the court is neither bound nor
entitled to reject the claim unless the illegality of necessity forms pan of

the plaintiffs case.”
203) Nicholas Strauss Q.C., “Ex turpi causa oritur actio?”, Law Quarterly

Review Vol. 132(2016), p. 239.
204) [2016] UKSC 42.
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of B4 Fue APAA FWow wy Ao ¥ 5 Yk ¢
Bel7} A “Adee] et BT duolol BRE & AL
Zol7] o]k,
u] =
b RAYe 5 TE

"=l Y-S Ex turpl causa non oritur actio el =+ In pari delicto
potior est condicio defendentis ¥ 1S %83} AHLE 200 “g@gH oz Eof
Q= ArHS )2t E <E(clean hands)S 7FA 3 9o dth(He who
comes into equity must come with clean hands).”= W& 2838}
WS Aok 7]e FH-o WY tE wjH gt o] FolA % in pari
delicto ¥ 9137} clean hands ¥H# & @o] AF-&3it},

774 clean hands ¥ 2]+ Ex turpi causa non oritur actio ¢l =+
In pari delicto potior est condicio defendentis {3 g “@‘éﬁé‘?ﬁ.%d]
g AEHAAL, AFE AR vaHAS o] HEE fFA8te] FH AL
el dsiA e Hgetar UAARE200 o] ww -E clean hands
HelE e Aol Algste] A8akA #=thAD ex turpi causa
Aol in pari delicto WA= FFHAE] Ao REyde] F4E
e @n AERCA8 A2 20470 ol2e HEW FWW, BE

205) Lincoln Caylor-Martin S. Kenney, supra note 2, p. 260.
206) & E9] PacifiCorp v. Nw. Pipeline GP, 879 F. Supp. 2d 1171, 1210

(D. Or. 2012); Monetary Funding Grp., 867 A.2d at 846-47; ); Epstein v.
Epstein, 915 So. 2d 1272 at 175-76; Yarn v. Hamburger Law Firm, LLC,

No. RDB-12-3096, 2013 WL 5375462 at *10.
207) Brian A. Blum, "Equity’s Leaded Feet in a Contest of Scoundrels: The

Assertion of the in Pari Delicto Defense Against a Lawbreaking Plaintiff
and Innocent Successors”, Hofstra Law Review Vol. 44 No. 3(2016), p.

800.
208) Pinter v. Dahl, 486 U.S. 622, 632 (1988); Nisselson v. Lernout, 469 F.3d
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Helv gumlol ERHn WA ol HulaAuA FHHAe)
A7 AEAAY Al el 9Few Ae l HAThAY E@
o) o

=W 9 S in pari delicto A7 clean hands H# & FAFS}H
Al

B 2yA gue Aug A%

B4 PUS AgeE ARH AXE S Wik gEslE 5
g WA, (D dwE el £, (2) Qukeld, ) WAAL 2D
2row deEi Ao WA, () WE Aol gie Awelel Az f
A, @) $4, 6) Wedel E9 BE, (6) U AYE @ A7t 2 B
2 55 olog An A WA, () AEAL] AAg BHl(d 7H 9
= Ablel ApgAgle] BgHojop Bk H) Solthal ol 34

Batel o] FASE BAE AWAD o] F RAsE BeE Jrkad

143, 151 (1st Cir. 2006); Glenbrook Capital Ltd. P’ship v. Dodds(In re
Amerco Derivative Litig.), 252 P.3d 681, 694 (Nev. 2011); Symbol Techs.,
Inc. v. Deloitte & Touche, LLP, 8388 N.Y.S.2d 538, (2009); Geis v. Colina

Del Rio LP, 362 S.W.3d 100, 107 (Tex. App. 2011).
209) T. Leigh Anenson, “Announcing the ‘Clean Hands' Doctrine“, U.C.

Davis Law Review Vol. 51 Issue 5 (June, 2018), pp. 1856-1857.
210) Bailey v. Titlemax of Ga., Inc.,, 776 F.3d 797, 801 (11th Cir. 2015);

Greene v. Gen. Foods Corp., 517 F.2d 635, 646-647 (5th Cir. 1975); Pinter
v. Dahl, 486 U.S. 622, 632 (1988); Schlueter v. Latek, 683 F.3d 350, 355
(7th  Cir. 2012); C&S Wholesale Grocers, Inc. v. Delano, No.
11-37711-B-7, 2014 Bankr. LEXIS 4258, at =13 (E.D. Cal. Sept. 29, 2014);
Joint Equity Comm. v. Genovese, No. G048238, 2014 WL 4162318, at *3-4;

Cole v. Mitchell, 73 So. 3d 452, 457 (La. Ct. App. 2011) &
211) (1) WA (4)¥= Brian A. Blum, supra note 207, pp. 787-788; (5) WA (7)

S John W. Wade, “Restitution of Benefits Acquired through Illegal

Transactions”, University of Pennsylvania Law Review Vol. 95, No.

3(Feb., 1947), pp. 42-48.
212) Inhabitants of Worcester v. Eaton, 11 Mass. 368, 377 (1814); Meador v.
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A At v e W
AR 9] gt e]l Y] #Eo| Falr] wimolth e AWtivd
& 71EF5 g (writ of certiorari)e] ¢]&to] stFA WA A7 ES
Shrol AlElE s, wid VEERYE A QA&HE A5 B
T THY ARE FE0] 1007 Wejel Edsia ey A ¥
of #a AWAdAHY, ARALHEA, AR dHELS AIGF &

2
r 1
=

Maint. Mach. Co. /‘VLOﬂ/\ ojTh215) o] Ao A A o] A AS
= 29" 9 (bad faith)o.® 2
Tyslx wHE )= XEJ! ® 2] 8]

gl Fr=y
147} Hao] gAY A4 fvrd dee glal, Fdld v
HoarejAel 97 FFHAA A9HE AeteA o F-E AT
= A, ® Z97F gt Ate BFol #EEHE wele s Fads
aEste], “FAA Ao g olfF=(for want of equity)” ¥ & 78
F AveE A, @ TR wgt A5 Zepd u, vae] Pejr o
L] gg9je] miste] vjdrbsde]l A ¥ A ofF = ayeEtA v
= A O WHde v A slojA FHee Adds THvs

Hotel Grover, 9 So. 2d 782, 786 (Miss. 1942).
213) Bateman Eichler v. Berner, 472 U.S. 299 (1985); Small v. Parker

Healthcare Mgmt. Org., Inc.,, No. 05-11-01471-CV, 2013 WL 5827822, at

*3 (Tex. App. Oct. 28, 2013).
214) Brian A. Blum, supra note 207, p. 789.
215) Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806

(1945).
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216) Orthodontic Centers of Texas, Inc. v. Wetzel, 410 Fed.Appx. 795 (2011).
217) Northbay Wellness Group, Inc. v. Beyries, 789 F.3d 956 (2015).
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(1) Restatement
(7h) #x=3 urerel 7 $-(disproportionate forfeiture)
AR FE Aol disle] FaQl Frojo] uwhEh g3k R He v
Tl #ale] WA FE T 5 gloy, 1 AU FERE

s
o Al 3 Hrer(disproportionate forfeiture)o] &= 7 Qo= Hk3H

218) 789 F.3d 956, 960 (2015).
219) 789 F.3d 956, 961 (2015).
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(U) AR 9] == Wit R X](ignorance of facts or legislation)
of Whale] Fg <l 3hejeo] wEl gk FH EE

HFHE g3 Aox o= FagE wWE(n the absence

o

)—h

<

=N

@)

S

the promise would be enforceable) A2 AR (facts) T AH-Z 9l
W It (legislation of a minor character)& <Fx] %351 ar, olo] thsle] A
33t o] g7t 9l ol =(excusably ignorant) WA o] dwo] wiA|H
T} 221)

oo} & FA ¢ olo] thg FFHE Ak e FOANE VIEoR
dergty 22 gedel o) frt A oie O B AR dFEo=
At e @ (Mt FAA A-5) AGH WAzt DAL, 7=
olAY 5% U&S WEC] Asta AL, e FAAIE - HAarE
A3 ARE NAA, @ AR AHG A9 e FAHTORE 4 X
st Algte] A T8 THALE 1ty g2

() e FAAe 3271 ¥ 2 4 $(not in pari delicto)

FARbE, B3R A wetel FHQ Folo] we 7Y mi BT

220) “Except as stated in §§ 198 and 199, a party has no claim in restitution
for performance that he has rendered under or in return for a promise
that is unenforceable on grounds of public policy unless denial of
restitution would cause disproportionate forfeiture.”

Restatement (Second) of Contracts #1973,
221) “A party has a claim in restitution for performance that he has

rendered under or in return for a promise that is unenforceable on
grounds of public policy if

(a) he was excusably ignorant of the facts or of legislation of a minor
character, in the absence of which the promise would be enforceable®

Restatement (Second) of Contracts #]198% (a).
222) Restatement (Second) of Contracts #|198% (a) 4.
223) Restatement (Second) of Contracts #180% 4.
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HE g Aol 2 #e9 AL e DAk BlEte] vre A
(not equally in the wrong with the promisor)o] &+ 1 FH &9 4ish
AT & duk22d) o) e A4S “not in pari delicto” 2}

Restatement F41& ) oS HFaE 3t A7 © F&AA9
E-o] Aeke] AW PAAE HIEE d v AF © I FAR
7 BbY dAbAbe] Aso® Qlete] A H= AEPGH O] mAUdAd 7
£ “not in pari delicto”¢] o= =11 Ut}

o]9} #}#3}lo] Nizamuddowlah v. Bengal Cabaret Inc. 328 A5

o

Al <219l ¥ a1 Shamsher Wadud: WagtdAlolA s vk
8ol e A Agd Egdow At goled FaE ey &
A, MSALE Fate] AFH| AHgreen card)E wWrol FZTRAL &3
ole] iy He] FHoFE WEHAE wol ¢fuste] Fae] FHY
o= dF=d, FEvAR Fuet o=ele]l AV AFIHAY AAS
S A v owiye] fiukdETh ¥ ¥ AdFES AFIA XU
3, AFNA HEE FReA SRk dus vl e wmPow
AFR2E A5 vy 9 g Ade] afAel FAE A2 HA
AdFHol 9 dueo AFS FeE 25 AV HH2D

o] Ablol A A4l WAL Part WFuARkE i FHYGste] olvl
He gubglomg yelo] “43g £70 7 Soj Ayt oleha &
A%, @ ¥ 3 Shamsher Wadud o] ¥ & otgala &S 3 Fwo
2, ARG FHow duE Ho] A Ao dS EE =5
I RFE AFelA e A, @ 2HdE Pedo] ol F9E A5t
7] 93 25 FHeA o dow FF Aol WkEE Aolg=

224) “A party has a claim in restitution for performance that he has
rendered under or in return for a promise that is unenforceable on
grounds of public policy if
(b) he was not equally in the wrong with the promisor.”

Restatement (Second) of Contracts #]198% (b).
225) Nizamuddowlah v. Bengal Cabaret, Inc. 92 Misc.2d 220 (1977).
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& (void)ol i o} FHo] ¢lth(no effect)= Aol AdJo, 71 %
37} oW S A o] FAL AAGAE, ol UdF AAE
FA S Ao TRAGS AR s AR o vHaye A
olgh= A&S R Wiolgte A, @ BEHAFAAA Jd5S A=
A %= AE &3t Aol vy FEAE FEe FAYSERE HES
T 3% e A §% TSl o] JwkA 9o d BAe]
3o EHAS teghtia A S A3 SARAS Aalskelth26
Aol Fae] EHAS vluste A, A2 A4d Adagde A A
%3ty EWAv Ry d9dE3dth.  Nizamuddowlah v. Bengal

Cabaret Inc. #24& EHA ] FEgE =3ty Adtole] &4} :LX]ﬁL
Hel AA 9 HAY] oabE AFHo R auEEl=d, ofg e H

= =
Sebel ool B8 Ak @ A

g g wate] FEel ool wel wF EE ubdH
5 g3 Aol Fuish futal o] 7pEsbA] ki, B HA o
dA =7 Aol Aol EE A THH (withdraws from the transaction)
THEY VeSS A7 & AT2D of7)e] Estr] fEiA e AR
7F Aol FAAstAY 12 QIg o]oS dE AS ALToEZN HAAR

Agol A @edor drh e FelAfTt lolA ErE Ao B
o

Sgeld @t duEst AdsE Ade AE AR

226) 92 Misc.2d 220, 222 (1977).
227) “A party has a claim in restitution for performance that he has

rendered under or in return for a promise that is unenforceable on
grounds of public policy if he did not engage in serious misconduct and
(a) he withdraws from the transaction before the improper purpose has
been achieved”

Restatement (Second) of Contracts #199% (a).
228) Restatement (Second) of Contracts #199% (a) 4.
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1

ol¢} #F&Eate] TexasF HYY Lewis v. Davis A7 34 B9
deol Ao gk oeE AAS FHAZA A Jpx 7 S8E22 o 9
E AHg37] 93 870, () vt g BHAol e 9ol Hst
2] ¢re v (hot in pari delicto), (b) FAIR} B5F EHA 9= 9 3
of gt wWol=, BEHA v Al DAL ddy GARARe] v o=
B3 A ol5S A= AL EFFgozA A & 2(public interest)o]
EWe P98 o AdA EfE ARToZN de FIL T4 wol

&
o o F3AAe] Balo] W@
Aol Apele melsidE o BT 9 weld oehw WA wE

229) Restatement (Second) of Contracts #|199% (a) 4.
230) Restatement (Second) of Contracts #|199% (a) 4.
231) “A party has a claim in restitution for performance that he has

rendered under or in return for a promise that is unenforceable on
grounds of public policy if he did not engage in serious misconduct and
(b) allowance of the claim would put an end to a continuing situation
that is contrary to the public interest.”

Restatement (Second) of Contracts #1199% (b).
232) Lewis v. Davis, 145 Tex. 468, 477, 199 S.W.2d 146 (1947).
233) Lewis v. Davis, 145 Tex. 468, 477, 199 S.W.2d 146, 151 (1947).
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= ASdE By 29 Felol 7
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234) “A person who renders performance under an agreement that is illegal
or otherwise unenforceable for reasons of public policy may obtain
restitution from the recipient in accordance with the following rules:

(1) Restitution will be allowed, whether or not necessary to prevent
unjust enrichment, if restitution i1s required by the policy of the
underlying prohibition.

(2) Restitution will also be allowed, as necessary to prevent unjust
enrichment, if the allowance of restitution will not defeat or frustrate the
policy of the underlying prohibition. There is no unjust enrichment if the
claimant receives the counterperformance specified by the parties’
unenforceable agreement.

(3) Restitution will be denied, notwithstanding the enrichment of the
defendant at the claimant’s expense, if a claim under subsection (2) is
foreclosed by the claimant’s inequitable conduct (§ 63).”

Restatement (Third) of Restitution and Unjust Enrichment #|322
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237) Brian A. Blum, supra note 207, p. 799.

236) Brian A. Blum, supra note 207, p. 799.
238) Yt supra note 6, p. 79 2 p. 90.

235) Brian A. Blum, supra note 207, p. 794.
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239) &%, supra note 24, p. 364, @AW HE, supra note 73, p. 205 UAHH,
supra note 34, pp. 300-301; A ¥ ¥, supra note 24, p. 1640; &3k “w Al
g ey Eddae]”, MER T #1137 (2003), p. 357.

240) oY 1981. 7. 28. A 81vH145 ¥4, thH Y 2001. 5. 29. A1 2001t}
1782 ¥+4; iy 2010. 12. 9. A1 2010t457626,57633 #+4 5.

241) ¥ o], supra note 6, p. 96; A, “Wo| ek o] g AlE A AL
dhslo] o )3k He APE”, a2 s A194 15(2007), p. 170.

242) iR 2017. 3. 15. A3 20135}79887(=4~), 20130F79894(HE4) 4.
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254) ¥ o, supra note 6, p. 97; M7 YU supra note 32, p. 268.

255) ¥ o, supra note 6, p. 97.
257) # %74, supra note 5, pp. 203-204.

256) W74 supra note 32, p. 266.
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Abstract

A Study on Requirements and

Effects of Illegality Defence

Ho-Yeol Yoon
Department of Law
The Graduate School

Seoul National University

Article 746 of the Civil Act stipulates that, if a person transferred
property or rendered service for an illegal cause, he/she may demand
restitution only when the illegal cause existed only on the part of the
recipient. On the other hand, when an illegal agreement is made and
preformed, in general both the parties are more or less responsible
for the illegal transaction. Therefore, should courts interpret the
provision narrowly according to its wording “only”, the restitutionary
remedies are likely to be rejected with almost no exception. This
study addresses the issues concerning a defence of illegality, paying a
keen attention to vagueness and abstractness of the ‘illegal cause’
prescribed by this stipulation and the harsh results for the transferor
when this article is applied.

A defence of illegality originates in Roman law. The Roman
maxims, Ex Turpi Causa non oritur actio and In Pari Dicto est

conditio defendtis, are the two pillars of the defence and frequently
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referred to in recent court opinions in common law countries. In this
context, the maxims have maintained a sort of binding force until
now 1in such jurisdictions. In civil law countries like Germany, they
have stipulations regarding the defence in the chapter of unjust
enrichment of the civil code. So, in the nations including Japan and
Korea whose civil codes are modeled on German one, discussions are
mainly focused on literal interpretation of the codified provisions, as if
they are totally separated from the maxims. However, the goal or
purpose to be realized by applying the maxims and that purported in
the statutory clauses concerning the defence of illegality are not
different just as they have a common origin. In this context, I
introduced 1mportant court decisions delivered in Great Britain and
the United States and analyzed them. That is because I thought the
interpretation of illegality and the determination on whether
restitutionary claims should be granted in common law courts could
offer an critical implication in applying Article 746 of Civil Act.

For Article 746 to be applied, a case has to meet the requirements
of ‘illegal cause’ and ‘transfer’ of economic benefits. If a case lacks
either of them, a defence of illegality is precluded. This thesis
introduces court precedents and scholaric opinions on the definition of
illegality and the threshold therefor, and then discusses the relevant
1ssues. Furthermore, it suggests that a court should review the two
requirements as a whole one, not separated from each other. This
approach may lead to a desirable and reasonable conclusion of law
when the time frame between an illegal cause and the subsequent
transfer of property is long enough during which social norms
regulating the transaction has altered. Also, this is the case when a
contract 1s legitimate and valid but the parties thereto commit

irregularities in performing the contract. In addition, I suggested that
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the public policy underlying the related laws should be considered in
deciding whether a transaction was illegal or not.

It is generally accepted that ‘transfer of property’ means an act by
which a person conveys an economic benefit at his/her expense. In
such type of contracts as lease, loan and safekeeping (deposit), the
party who makes use of a specific property or consumes a certain
amount of fungibles is supposed to return the thing or the same
amount to the other party when the contract comes to an end. In
light of the nature of this type of transactions, a question may be
raised whether Article 746 1s applied to the object itself of such a
contract when it is illegal and void. In such tractions as lease, rent,
loan for use and safekeeping, the recipient has the right to possess
and make use of it, but not the title. Consequently, this work
concludes, the object of such a contract is not transferred and so
Article 746 is not applicable. On the other hand, in a case of loan for
consumption, the borrower obtains the ownership of cash or fungibles.
The original sum of money is transferred to the borrower and the
defence of illegality can be raised when the lender asks the borrower
to repay the principal.

Finally, this writing touches on the criteria by which the
restitutionary claims based on unjust enrichment are granted or
rejected. It analyzes a legal theory where contribution of each party
to the illegal and void transaction should be relatively compared and
the result be reflected in conclusion of law. When the transferor of
property 1s more culpable, the restitutionary claims are dismissed.
The Supreme Court of Korea deviated from the wording of ‘only on
the part of the recipient’ and opined that should the enriched party be
‘conspicuously’ responsible, he/she was liable to return the property or

benefit. The Supreme Court opinion has lowered the threshold of
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restitutionary claims being granted. It 1s in line with the
comparative—culpability approach. A Japanese trial court recently
adopted this theory and rendered a judgment that the enriched party
should return the property or benefit in proportion to his/her
responsibility compared with the other party’s. In addition, this thesis
reasons that the public policies sought by the related statutes and the
public interest in general are the critical factors to be considered in

deciding whether to uphold a defence of illegality.

Keywords : illegality defence, ex turpi causa, in pari delicto, clean
hands, reliance theory, range of factors test, public
policy, unjust enrichment, restitutionary remedy,
requirement, lease, loan, tort, comparative—culpability

approach, Patel v Mirza.
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