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[Abstract]

A study on the introduction of confidentiality protective order under
the Intellectual Property Act into the Civil Procedure Act

Yun, Nari
School of law, Intellectual Property Law Major

The Graduate School
Seoul National University

In principle, the recognition of facts in civil litigation shall be based on

evidence.

Accordingly, each party shall explore and collect evidence in its own
favor about the disputed facts and present them in the defense. The
court will investigate such evidence and obtain verification and confirm
the facts accordingly. But evidence in one’s favor is not always readily
available. It is common for a third party that has no interest or other

party to have conclusive evidence.

In particular, modern lawsuits, such as environmental lawsuits,
manufacturing liability lawsuits, medical malpractice suits, and
intellectual property rights lawsuits, have many structural compilation of
evidence and information biased against parties who do not bear
burden of proof. For its correction, one-sided estimation, indirect
rebuttal, conversion of proof responsibilities, exploratory proofs, and the
party’s obligation to explain the issue without burden of proof have
been discussed, but these are only a roundabout means to resolve the

structural arrangement of evidence. A more fundamental solution is to
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seek direct measures to enable the evidence to emerge in the defense.

The goal of the fact-finding process is to prepare for practical
dialogue and discussion by allowing as much information as possible to
be presented to the mind as a communication litigation theory that
views trials as a process of correction and common perception. In order
to generate a common understanding between the parties and the
courts, information must be abundant. This is also necessary for the

parties to proceed with meaningful debate in earnest.

In this respect, information and evidence should be sufficiently

disclosed in civil litigation.

However, the value of civil litigation - the fairness of litigation and
the discovery of substantive truth - does not overwhelm all other

values.

There are also many values to be kept secret and protected, such as
protecting national interests, maintaining good customs, protecting
inviolable privacy, and protecting other people’s important skills or

management secrets.

In particular, these secrets should be carefully protected in advance,
as once the secrecy is extinguished, it can have irreversible

consequences.

Therefore, it is necessary to find ways to protect secrets worth
protecting while ensuring sufficient information and evidence emerge in

the course of litigation.

To this end, it is necessary to review each country’s systems first to
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find out the effects and limitations of these systems in the actual
litigation process. And a review of whether these systems can be

applied to our reality is necessary.

The United States is the country that precedes the collection of

information and evidence, and the protection of secrecy in the process.

The US. has a protective order system that actively recognizes the
right to collect evidence but recognizes the judge’s broad discretion
through the discovery and protective order system, so it can issue
various protective orders depending on specific matters. Among the
protective orders that the judge can issue is to disclose the evidence to
the applicant but impose a confidentiality obligation on him. However,
the U.S. protective order system is not a process for secrecy in
principle, but a system to compensate for the shortcomings of the
discovery system, and we are not introducing the system. In addition,
the protective order system is not a system in which the specific
details of the order are not set, but a system that allows judges to
devise and use orders that they think are appropriate and necessary on

a case-by-case basis, which is not a familiar form for Korean judges.

Germany is implementing the Diisseldorf model after combining the
existing independent evidence investigation procedures and the
disposition system for the right to claim documents. According to the
model, judges can only see the court-selected appraisal report on the
information, rather than the information themselves, and the parties
can only see the appraisal report on the information, not the

information itself, on the premise that the judge’s permission is
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compromised. Eventually, the Diisseldorf model provides complete
protection for the information itself, but the parties or judges must be
content to obtain only indirect information that can infer the
information without seeing the information itself. Therefore, there is a
limitation that the content of the information itself cannot be used on

essential issues.

Switzerland’s in-camera system allows evidence to emerge in the
defense process, but protects the secret of the evidence completely.
The in-camera system refers to a system in which only judges can see
the evidence directly, and Switzerland allows the defense process of
civil lawsuits itself to proceed with in-camera procedures. However, this
clearly violates the parties’ right to participate in the investigation. It is
the basic principle of civil litigation that evidence used in litigation
should be limited to the savourings and opportunities of impeachment,
and the right of the party to participate in these procedures is a

fundamental right guaranteed in civil litigation.

Currently, the secret protection system applied to civil litigation
procedures in Korea includes the in-camera system at the submission
order stage, the in-camera system under the Information Disclosure
Claim Act, and the confidentiality protective order system applied in

intellectual property infringement lawsuits.

However, the in-camera procedure in the document submission
command stage results in the judge depriving the document of its
opportunity to present itself as evidence if it is considered an exception

to the document submission obligation when the document is examined
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according to the in-camera procedure. Therefore, the parties’ right to
collect and certify evidence against the document is seriously infringed.
The damage is not just a violation of the party’s procedural authority,
but also a shaking of the basic value of civil litigation as a fair trial
and the ideology of the rule of law that a fair judicial system seeks to

achieve.

Under the Information Disclosure Claims Act, the in-camera system is
applied only to limited cases of information disclosure claims. Using the
above system, only judges can see the evidence in their defense. As a
result, the party’s participation is excluded, which not only violates the
procedural right of the party to participate in the investigation of
evidence, but also prevents the judge’s self-esteem because there is no

basis for what the judge made the judgment.

On the other hand, the confidentiality protective order system applied
to intellectual property infringement suits cannot completely rule out
the possibility of confidentiality, but it allows the information to be

disclosed to the defense and judges as well.

However, under the current law, this system can only be used in civil
lawsuits, claims for damages, and disposals due to intellectual property
infringement, and there is a limit that even though the obligation to
maintain confidentiality is secured by criminal punishment, there is a

limit.

For now, however, the confidentiality protective orderr system applied
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to intellectual property infringement suits is the only system that
protects secrets, if not completely, but allows necessary information or

evidence to be submitted and used smoothly in the defense process.

The risk of trade secrets and privacy infringement and the resulting
difficulty in finding substantial truth are the same in general civil

litigation as well as in lawsuits subject to the Intellectual Property Act.

Therefore, the process of expanding the confidentiality order system
under the Intellectual Property Act to the general system under the

Civil Procedure Act is essential.

keywords : discovery, protective order, Dusseldorf model, in camera
proceeding, the order of submit document,

confidentiality protective order, access to evident

student number : 2009-21355
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