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Abstract

Critique on Criminal Law Responses

to Human Casualty of Social Disasters

Kim, Kwang su
Law, Criminal Law
The Graduate School

Seoul National University

1. Social disasters that are repeated every year have brought about
many changes in our society. First, a special law was enacted and
amended to strengthen punishment on the grounds that it was
necessary to prevent the recurrence of disasters. Next, the court
punished the crimes by using the theories of negligent co-perpetration
and impure omission. Lastly, the [Act on the Punishment of Serious
Industrial and Social Disaster] was enacted to punish managers and
corporations

However, unlike these criminal law responses, the studies of them
are not sufficient. Therefore, this critique was conducted by selecting
“Human Casualty of Social Disasters” to examine whether this
phenomenon is theoretically justified and effective in preventing
recidivism, and to suggest a desirable solution.
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2. The criminal law responses are as follows. (D Special laws were
enacted and amended to introduce new penalties and strengthen the
sentence. @ The court also expands the target of punishment by using
the theory of negligent co-perpetration and then attempts to punish
intentional offenders as well. @ In the past, individual methods such as
negligence and joint penal provisions were used for business owners,
managers, and corporations, but the [Act on the Punishment of
Serious Industrial and Social Disaster] was enacted to punish them
collectively. As a result, people receive overlapping protection under
special laws and the [Act on the Punishment of Serious Industrial and
Social Disaster |

3. These responses have several problems. First, the special law was
not only complicated, but also excessively sentenced, as separate
departments manage them individually.

Second, the court emphasized responsibility for the consequences,
suggesting the possibility of being punished as an intentional offender if
the results are not fulfilled. Even if they are not punished as
intentional offenders, there remains a problem in that the subject of
punishment can be expanded because they can be punished with the
theory of negligent co-perpetration.

Lastly, the T[Act on the Punishment of Serious Industrial and Social
Disaster] not only expands the target of punishment, but also evades
the responsibility of the state by imposing responsibility for
consequences on business owners or managers. Also, negligent
offenders can be punished in the same way as intentional offenders. A
statutory sentence with only a lower limit without an upper limit has
become meaningless as a statutory sentence. Not only that, it seems
that it is ignoring the possibility of excessive or double punishment.

These problems also raise the problem of accessibility to law and the
possibility of external intervention in sentencing.
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4. In order to solve these problems, the [Act on the Punishment of
Human Casualty of Social Disasters| can be enacted or the related
laws can be incorporated into the criminal code for unified
management. If unification is achieved, it will be possible to provide
the people with high accessibility to the law by composing only
essential articles with uniformity.

At the same time, it will be possible to incorporate the already
widely used joint penal provisions, and to reorganize the ‘mistake of

’

law’ article that can protect the people from the harmful effects of
the complex legal system.

In addition, in order to improve the situation of punishing omission
offenders in the same way as offenders, it is possible to re-introduce a
new provision for voluntary reduction of omission offenders proposed in
the 2011 Criminal Law Amendment. And the French Criminal Code can
be referred to as a method of limiting punishment for negligent
offenders.

Finally, a cautious approach at the criminal legislative stage will be
needed to prepare laws for the people, such as securing a way to

accept the opinions of experts.

keywords : Social Disaster, Human Casualty, Special Criminal Law,
Punitiveness, Act on the Punishment of Serious Industrial and Social
Disaster

Student Number : 2016-30321
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