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= HE 93l RS
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135) Protocol 6 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms concerning the Abolition of Death Penalty (28 April
1983) ETS 114.

136) Protocol 13 to the European Convention on Human Rights and Fundamental
Freedoms on the Abolition of the Death Penalty in All Circumstances (3 May
2002) ETS 187.

137) #Ele] AFol| #sA=, Rainey and others (n 15) 151-52.

138) Bader and Kanbor v Sweden ECHR 2005-XI 75, paras 41-42.

139) Al-Saadoon and Mufdhi v UK ECHR 2010-11 61, para 62.

140) 4L, (XW) v Russia App no 55597/09 (ECtHR, 29 October 2015) para 64.
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141)  o]AFe]  ARFS UNHRC, Kindler v Canada (30 July 1993) UN Doc
CCPR/C/48/D/470/1991, paras 14.3-14.4.

142) o5 E9], UNHRC, Chitat Ng v Canada (5 November 1993) UN Doc
CCPR/C/49/D/469/1991, para 15.3; UNHRC, Cox v Canada (31 October 1994)
UN Doc CCPR/C/52/D/539/1993, para 16.2.
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143) Judge (n 15) para 10.3.

144) o)do] WMl ibid paras 10.4ff.

145) FrglAdyeF A3 H Lo A IukAd o] A2xd = HEHAThE Mol Ha,
LM and others v Russia App nos 40081/14, 40088/14 and 40127/14 (ECtHR, 15
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| ARA Asel Bete] ZASRIAE

Warsame v Canada AFAONA Z1AQ1L 19841 Alg-rjolehd]ofo| A Ejo]

146) ibid paras 90-91.

147) ibid paras 119-126. JHH, ZASSSA o5 S op7|st= e s
el o1, U, 2APEA Q1 AAAE, A, BE, A9, 3
=, e, wel, HEAMAT W AW, 1T - AEAAE ASH
70 o% Aol 9ol mF I FYPAAATAE WA Weln
O %, FG (n 5) Joint Separate Opinion of Judges Ziemele, De Gaetano, Pinto
De Albuquerque and Wojtyczek, para 7 (71522 7HE3 o]gklo] Aol A3
2 917l thRolal ARgh,

148) UNHRC, ‘General Comment No. 31’ (n 85) para 12; UNHRC, ‘General
comment No. 36 (n 4) para 30.
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AT Aozl W BAFHIFA 77t Ivke] FAY FPouA AF

1499) o] o] F=& W82, UNHRC, Jama Warsame v Canada (21 July 2011) UN
Doc CCPR/C/102/D/1959/2010, paras 2.1-2.7.

150) ibid paras 3.1-3.4.

I51) ibid para 3.5.

152) ibid.

153) ibid para 8.3.

- 83 - "':l"'\-_i _'\,,:_._ T



o

o Fatslo] WA AL oS HoZTh

AN

<

~
o

A% ARE wE A2 AN L A 23

FHAAHF AA A AASSSA ofFol AR =o7F Fof Al2zxs
A3zol| AF== Aol AN ol HFE| A= BT Soering Al A
T ASEs BERIE A waEHA S-S Aol FAHIAY FlE
Agol = e dYgFdoz Aozl 7AH AT AES TS A9
Al A TG 7 ASS ABSIATEIY AW THe] W
’(flagrant denial of justice)®] &m|7} W&d] HA =L JA= LA
Qroll gk AAT 7hsAdol fle AW WolAS As] FAIRE oF

|
2
QAT AT AP ANE BA ¥ T

Z
ret

O

2~
fl

A1 EHAH - FY

154) Soering (n 40) para 113. TFRE AMAAAG o] A4 Aoz fARHko] A=A
= FUTk

155) Einhorn v France ECHR 2001-XI 245, para 33. "= Slaujojyolol A dA )
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Awojyol HEY dAA Tl thete] MREo] ATS WS Tl Ao, 1
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7137} BAEO] A FUE Aol AHHUTE o] AL F& ARdOA Alex
ke Arshs Mo A AEHTh Harkins v UK [GC] App no 71537/14
(ECtHR, 15 June 2017) para 63.

157) Al-Moayad v Germany App no 35865/03 (ECtHR, 20 February 2007) para 101.
Hl=o] @l =] el thete] Ltellthd siukx 5 FAEIE A A}
=, 771, AN & AFsiite PR Fdo HHRIRIEE AT,
AR QIE7}F o] R ARRlelt). AdAhE AWM 4AANE B4 Xste ol
dojuAL ej=le] FEEHo 19F - AAF o r HMERIHFAL AKI} o] F
ofd 9ol e A FF Aexol wet FEHFA LTI THE s i
AR BOoWHAE, Zdo] Wm0 2RE dojul B W8 Soll HFo] i
Fo] W3] off firkar At

158) ibid.

159) Othman (Abu Qatada) v UK ECHR 2012-1 159 (extracts), para 85; El Haski v
Belgium App no 649/08 (ECtHR, 25 September 2012) para 85 (EHl2] & ¥
of #sto] Wrjo] Welo] REIA Hef A3zl whete FHSEHIS HAAH
Aol = S5 AAT Aol FeF Aex fntolgta FATkek ARh).

160) Othman (Abu Qatada) (n 159) para 260; Harkins (n 156) para 64 (V= ZZz
b dE® F9 /MY e BP0 Hud AP TSP, Yt
4T AT AR AAE BFA KoL, Y o8 JIAY B3 AV flol 4
shEZ 3 ARRD).

161) Othman (Abu Qatada) (n 159) para 261; Harkins (n 156) para 65.
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162) Othman (Abu Qatada) (n 159) paras 268-85. THH, F=2 7ol °o]=2A] &2
HIRIEZ e 283 A9 wet 853 549 Agol Aex 9vs 433t
A gl FAsIE oW, AuEe HAAR] At YA FoenAR, IE
of o]2x] &+ 715 A= Aex Hvte] TS MAE = gtk
3 3FRT. Othman (Abu Qatada) (n 159) paras 241, 267.

163) 71 &2, Tomic v UK App no 17837/03 (ECtHR, 14 October 2003).

164) o) FHEAAF} A5z B3 HA=, Othman (Abu Qatada) (n 159) paras
231-33.
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165) O] AAE2 ElEeke] HA mEo A wzoll A AlfE 49 a7k FEA A
%)’(High-Value Detainees Programme, HVD Programme)®} ‘73td 21&E4%
*’(Enhanced Interrogation Techniques, EITs)2] 7§87} YEQASA A= o]
AANA FHATEA 7w vl=o Aol WEW AEE AEHE 1EUAY
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S = 3l &S T E=o TAHAA HEE Y
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< Hhxo) A deth), E08 WE AREESE A YA A

s Y 4 A Sh7l(wall standing), S-H¥ e (sleep deprivation), W= &
= AR FeleF AN Y ZE o= UM o FAAGS WA &
S %7)(waterboard technique), 7147 2H&A|7]7|(diapering) S°l UTE Al
Nashiri v Poland App no 28761/11 (ECtHR, 24 July 2014) paras 47-71; Husayn
(Abu Zubaydah) v Poland App no 7511/13 (ECtHR, 24 July 2014) paras 45-69.

166) o]39] AMABA=, Al Nashiri (n 165) para 417; Husayn (Abu Zubaydah) (n
165) para 419.
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167) Al Nashiri (n 165) paras 511-19; Husayn (Abu Zubaydah) (n 165) paras 504-14.
168) 4] Nashiri (n 165) paras 530-32, 565-69; Husayn (Abu Zubaydah) (n 165) paras
524-26, 555-61.
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169) UNCRC, ‘General Comment No. 6, Treatment of Unaccompanied and Separated
Children Outside Their Country of Origin® (1 September 2005) UN Doc
CRC/GC/2005/6, para 26.
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A - ARRA - 23 230 tiY 454 1dE 23 2eAde A5 T

3Tk AN A2 AYOE U3t} THE FAIURG
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170) ibid para 27.

171)  Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict (adopted 25 May 2000, entered into
force 12 February 2002) 2173 UNTS 222.

172) UNCRC (n 169) para 28.

173) Pobjoy (n 77) 192.
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H5 e ofn] AgATtefe] Hare] Wl Stk

A gtefel mls] FHFHIE o] Fofl FE2 A37E(a) A2Eoltt. ]

174) Report of the Working Group on a Draft Convention on the Rights of the
Child (6 April 1988) UN Doc E/CN.4/1988/28, paras 21-22.

175) ibid para 24 (HldlSdet = 2 7).

176) Manfred Nowak, Article 6: the Right to Life, Survival and Development
(Martinus Nijhoff 2005) 37.

177 UNCRC (n 169) para 27.

178) o] Ao] II. 2. 3) Fal.
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Y Ax -5 - AGS FEC we} dofof s, 2 HFo FHoEA
=Y A3 34%711} SeNE ARgEolof frhal st UTHARE). ©l
A A3TROb)E AHETE A9t FARE W8S AetHA, HF5ax
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Bill Frelick, ‘What’s Wrong with Temporary Protected Status and How to Fix
It: Exploring a Complementary Protection Regime’ (2020) 8 Journal of
Migration and Human Security 42, 48.

181) Pobjoy (n 77) 195.

182) ibid 195-96.
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S A0h186) =& 31 (consideration) =

183) Margrite Kalverboer and others, ‘The Best Interests of the Child in Cases of
Migration: Assessing and Determining the Best Interests of the Child in
Migration Procedures’ (2017) 25 International Journal of Children’s Rights 114,
117.

184) UNCRC (n 169) para 84.

185) Pobjoy (n 77) 199-200. I 2 FZFol= ofzHE @ AA7} ofsel distd
ZF¥ R33(principal protection)?] <7} E 4 lovw olmdzgere wWet
A REH HEEs fol= RAdattm AHFT old] B, Pobjoy (n
77) 187 (fn 4). 1o RHis) olzAHEF LS BT HE &4 F SIUE BHe
EHOZ McAdam (n 32) ch 5 =

186) FETEolA A JEAGS TR EAS H(“a primary consideration”) =
E71% ettt



Tk oo AF3 AART= on|E TR o= AA|F 07K @iP‘*
A Feloll 7HATHIS) ofFe] HA] oloe Ao I PYFol=

skl AAlEEe] ool AdE = e Aotk oAH & °¥%ﬂﬂ§§
of A3z AT mE HE= o] 29 ERdME oo BEF HoHhg
Fole) HEd Hoo 7t & o UThiss) T, oju) WitiE = 7ol
oj¢jo] 1 AATORE ofFe] HAe o]

4
(o]
H
>
e
rEi _1
E
HHN'
_I-E
=)
A
lo

BAEE o]Fol dold AL mgo] dolr] wiEe] el A3 HI}
= Aoz A oFe Aotk olstillA= Ao B Ad= &
g A3 A4, 9 7E 184, FAT|EAR #F =9 E JNEA
g Fon Avnws At mEdAHel fUARTL ARATE =
T e Aol Jd& Aolghe Wgol Wid At A (substantial

grounds)7h 91L& Z1g @3k QA ANAGel e FgHelw A

(ol

TE7 Basithe 94 9ol Aee & 5 ATk 2T BREEAHE 7
o=, A% ok HA g AF

187) o]¢} 2 AZte]l IR A o= 2FE & F Aok A3 Al2d 1L 1. FaL

188) ool HeAd Hool Folof HFA HTol e, A A3E 1 FaL of
s LS oA AASSI Bt AAG A7 AAAE A3xE T
2 2% A dAdEEsE dE g9A¥ F Atk UNCRC, DD v Spain (1
February 2019) UN Doc CRC/C/80/D/4/2016, paras 14.1-14.9.

189) UNCRC (n 169) para 86.
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gle] wgo] ohiel, AAR AekRA A3zH BAHE W97}
Zaste ARMIA fEdAMTaE weH oo W)

A’ (beyond reasonable doubt) 7S AEHSIIL JTH194) o= Al UAAJA
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oo X
tlo  ofy

%0
32

190) UNCAT, ‘General Comment No. 4 (2017) on the implementation of article 3 of
the Convention in the context of article 22 (4 September 2018) UN Doc
CAT/C/GC/4, para 38.

191) UNCAT, ‘General Comment No. 1: Implementation of Article 3 of the
Convention in the Context of Article 22 (Refoulement and Communications)’ (21
November 1997) UN Doc A/53/44, annex IV, para 6.

192) UNCAT, ‘General Comment No. 4’ (n 190).

193) Ak= 12| HEE WE o F, UNCAT, Seid Mortesa Aemei (n 3) para 9.5;
UNCAT, SPA v Canada (7 November 2006) UN Doc CAT/C/37/D/282/2005,
para 7.7; UNCAT, Subakaran R Thirugnanasampanthar v Australia (9 August
2017) UN Doc CAT/C/61/D/614/2014, para 8.4. 3, Lul=d 40X 4<)
o] g9 A& st ‘T s Ad’(arguable case)S A AlS|oF g
. Awsl=d, 2o 18% ZA<Q UNCAT, TZ v Switzerland (22 November
2017) UN Doc CAT/C/62/D/688/2015, para 8.4 SA] Uuk=% 19 HIE A
3tal Atk

194) Greek (n 105) 196; Ireland (n 90) para 161; Enea (n 91) para 55.
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IE B 7Y S8l A7 Atk ol th'k o] HH Aok
H

Agof tigh Addgt T4 (substantial grounds)7} A=A o F-o]T}.195)

FHAAARLE B AP MEAC] WA AP APEAS ou]st
T ¥TUe WEFeE yolrta Q. Yo HLR v France AHAAA &
ZEHloke] bzl FHAZo] 11 A= FF A FHAAHS A3xE S

or=ri ,4.1:]-0]_%1\1:}196) o}x]UJ NA /‘}21011/‘1’5

das fiopa BASATHIN ol2q AL Sufi and Elmi AHAIME ]

AFTh & aTeol ®ylge] 1HEdge] AUAA Fetate] A Aot

AsHAl Q2" Al S Astals Z57F fFRddEd A3z

ol =Ed 9ol Atk AASHAY Zlolthid) i =it
3

o
T ol2e] AY Fells T Al ol2A ¥ AYe] e =

ol

195) Saadi v Italy [GC] ECHR 2008-11 145, paras 124-25; FG (n 5) para 111.

196) HLR v France App no 24573/94 (ECtHR, 29 April 1997) para 41.

197 NA v UK App no 25904/07 (ECtHR, 17 July 2008) paras 115-16. TF5k ©] A}
AolMs 28@7t SEE A9 A@Zl HFo B o seS A5}
Hof A3zxol whel= A5 B AP AL vl Brle o e, F571
sl dAd R HIPE o] Fold ARbelzta ATy Adi = 9
HA epd A= ) EFo]’(Liberation Tiger of Tamil Eelam LTTE) &
24 2Pt ol ) SR FEES FF AL YA FEAEEE 9
YT, o) BAL AT AKATIAUAS YW= 36olHE <1659
UNHRC, ‘General comment No. 36’ (n 4) para 30 (fn 136).

198) Sufi and Elmi (n 5) paras 241-50.
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3) ARATFE

AFATFENLS = AFATF Aoz Te ATR] Wel= AW
et AAA A (real risk)ol Y= Aol B3I A (substantial
grounds) A= W0l & A5 AAESo] SAHTL §}200 TE]al o]
o YE-& /R olojof dtha Argrh2o) g, HA AEoRe] 3]
7F AREERE cBAAolal o A7seE A I (necessary and  foreseeable
consequence) et &7t FAEHE tido] FolQlA] EEHstE A7 Q)
Ak BAESTA AF ol B3 AAL 2710l ALHID 7|Ee dAF ol
A7 Az Fe=oA Aol BEHAY IE E= VY E |
42| R[S S AR ZAAZE BAZ | A A7 ARE FHE o

o

of
el

of ko] JAAE = Aot A-rA T Y S = Kindler v Canada A0
A Aekgo]l aFo] o]Fofd Aolgta dAFHE UE IVIE AFEES o)F

| |
= 7% TreF finbo]l A AT I 202 GT v Australia A0
o] & AHoln AH7sE A=
Ao A AE JAASA o oF 9ukg A TH203) o
23k AT wEY AAZ A BAH|AL AT AHEA A
Y 7

6% =5 A7Zx "ksle= QU

Ae

“o| ALbHe] A

199) ibid paras 251-312.

2000 UNHRC, HA v Denmark (9 July 2018) UN Doc CCPR/C/123/D/2328/2014,
para 9.2.

201) ibid.

202) Kindler (n 141) para 6.2.

203) UNHRC, GT v Australia (4 November 1997) UN Doc CCPR/C/61/D/706/1996,
paras 8.4, 8.6.
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A2 [RAR]]s o#e® FeRS W, 3F7F 15 e del FHae
AAA AP(E, EdF ol dA7Fstr Aol mEHA s=A ARl 3

A “[ATZA AR Aol A el AAA, & dAZola oA
7Fe’t Adtojof ol F@EIATE204) SEAIRE o]’k HIPERH L Add D]
SostA el AMsteAE Hrbehe LAY
3] = FEAdAARLY HVPEHE Apolrt Atk

1ol wheted wlwA FHZo ARH = S8 Aol AT A
7F AE 2 AAC sigdte AXE AASa Ao A 2009
Munaf v Romania AF1AA 9143l = ef 9uks A7) fslixe “H 9
2l fre] o] "R olal AT Aol sgsteiol dobral B3l
T}.205) T3 2010\ HAMIDA v Canada AFAANAE B3 HARZE FAISHS
o ol #Jx AREE A AT ARJ v Australia S Q1-83HAA o]
TAIE A dAstal A=A = BEEHA] edrh206) o] FAVF o A
2o g gFoAR 20113 Pillai et al v Canada 272l ENJAHL, 7A| 5%
A B Ao ARS BAZR 0| AVFed AAE AAZF APl Ast
Aol ATkar F2skTh07) o] =H o Bl oo AHoer o
F AHle A gR1EA AN dukA]l A dstd HIHES ot
I e Aem Btk gAY rIsuE JRE3 AHRS ot aeo R
Fst= A9 ARt AFEE OE MM v Denmark AFAONA, €3] =
MEY ARG = 283 NFer st FAl=olA 7¢F Aex =

_1Tr

204) UNHRC, ARJ v Australia (28 July 1997) UN Doc CCPR/C/60/D/692/1996,

paras 6.8, 6.14.
205 UNHRC, Munaf v Romania (30 July 2009) UN Doc CCPR/C/96/D/1539/2006,

para 14.2.
206) UNHRC, HAMIDA v Canada (18 March 2010) UN Doc CCPR/C/98/D/1544/2007,

para 8.7.
207) UNHRC, Pillai et al v Canada (25 March 2011) UN Doc CCPR/C/101/D/1763/2008,

Individual opinion by Committee members Ms. Helen Keller, Ms. Iulia
Antoanella Motoc, Mr. Gerald L. Neuman, Mr. Michael O’Flaherty and Sir
Nigel Rodley (concurring).
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A7zl A W7k9A I dalE de & s AAA Aol W=
AS7E JeA AR7E Aok ShSith08) o3t ehshE He] B
sitt. AAISRTA A3 SNt ool tigh ke F242 =7 A4 A
= ZFEASE sk A9E vidsly] fge] ohdzh9 JiRle AbdE L

Z B33l Yol 9] wFEo|h

o] Pl AAHW wRIAHF A3z FASHATA o= A
A Aol "k & £8 A F7E 5 e Y AoldllA Hu g Pl
el HA et o] HollA AASHTATE 7kl e AEd &
A= W, A8 IS dAsHA steiof k= At dEHe A
7F $ER210) E))=e] AAlL] o= ThsAdel tigh ¢-H = Qlste] 919l
g drES A A ARR B 5 Atk ol Wl AA
Al ko] el AR AAF T1EE FASHl st =7he] SRlEIR) I
e ot spARt AAFEEA ] Aude 1Eo] AuHeR dojut
Ae gF He dolghe wdsteld AHE AR, A9E dFsH He A
2 oo HAo] R etk AR BASHIA FAHL
o] dolwd o] FAE A Zo] okl vzt dsjE Agdh=
gl vk de uHe Fart o2

208) UNHRC, MM v Denmark (14 March 2019) UN Doc CCPR/C/125/D/2345/2014,
para 8.6.

20 wef olefd BAE FH BHoz ols|shy, It uetE A BAHo
2 nRol} ZAEASL AT A9WEe Wb AY n¥ == AEANE
S 3 B R Bkste] ek ke AR Tl BE FE e

Zo|th.
210) & 2 S0, BS (n 76) para 4.3 (Ui 4 RE Fan).
211) UNCAT, Ismail Alan v Switzerland (8 May 1996) UN Doc CAT/C/16/D/21/1995,

B e )
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Q714 9EAA J1Ee dAGE onE BdHoRE T 1A A9
om THHEY it AF A B SEowA DEL WS sHsAo]
2, OE s 2@ slsAel tie Sl whelslsAel tia 994
Brro] Al B FAolAE F EAE oln HE TEsiel =oj@t)

=]

AApe] FA Batels s wE Aol 10 AT o Ak F
B FRF 24 Qe T} oy ¥ F by wAE v)F oawa;
9 Bo] Aol Sde] NEe FAHCR A HE WA 3

oM, ofe] M ol AWHOR =olHTE2y LEWAHL Ry
oHil Aol BE YA 9 oo TAH W) AEe] BH oF

ksl ARgFEo] ot
Switzerland AHAOA FJE Aol THQ A A GHLS AR

ol HIZoN7HA oA T2 F AAEE A AEe B Aol 3

para 11.5.
212) INS v Cardoza-Fonseca 480 US 421, 440 (1987). ©]24} 10HAIE WHel= 3+
o] AFNME &IN7F Ha Aok FEAf, “TdRe] A9 J&E HoF ¢

>

B 247 e X, ALSista qAEke =R, 2010, 1119, o9, A3%
A2A 11 2. 2) 2)9A AT &= =o] AFA vz A A} oyt &=
Z g Aole] g AE SOHAE 7]Eo] HEHT)

213) o] & E°], James C Hathaway and Michelle Foster, The Law of Refugee Status
(2nd edn, Cambridge University Press 2014) 110-18.

2149 UNCAT, Balabou Mutombo v Switzerland (27 April 1994) UN Doc
CAT/C/12/D/013/1993, para 9. ©]= 4% ‘Mutombo HY2Zlolzt H3|XIth
Nowak and McArthur (n 48) 207.

215 BS (n 76) para 7.3 (°o|& dHFRIti] o FatEle] 75 F 7P HZol A
ARG F 2] ol A4 24 m AgEe] a@skar, AR A=2 AA
= [ed Xe]

A 3ol gMd A & Hs A& AFe JdAHSHA @2 AR
UNCAT, MS v Denmark (10 August 2015) UN Doc CAT/C/55/D/571/2013, para
73 (SUNIOERE WXE FF F 4B TP »ah&w Fahgirhe
e Mol HdaAol e H, I e S
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216) TZ (n 193) para 8.4 (P3| ole] HR7|TA LslAA, AxH /\}F/‘r‘:oﬂ
gk 7S elel] HADE =)o ARG H, s EGA ] dgstdte
OJffE AXE - Fu - TS DT TS ARRketh H"Jﬁl“ zl
Aelo]l = dlIEA T8 o]Fofof IAAME A= A, Z2g 2dA e 7]
AR Sl FA el Y3k Aolgtal Hrle oy A, AEI|H e 9
FHAA dE AT ARkl #3 Aol HE3 H 55 olfE I%%W
deF A3z YIS HASSETH); UNCAT, TM v Sweden (6 December
2019) UN Doc CAT/C/68/D/860/2018, para 12.5 (HA EAol| #A3 Aloto =z
A # 14 oA 7} FAHoR EFE ¢ A AHF do] A o]Fdof

H Ao AAZe] gle A, 2ol HAlotoll Fabd ZAIglol

T3t EJAIO}EH*}J*OH/‘LA oAH= %Xﬂl‘”ol e d 55 Tk

9 %‘ of o]27 EO]-?iljr_T’_ st ARRb. A, VL v Switzerland A

e QlojA ¢Etd Bl =E Hole 011013} Z2178%1e] Fyio] MepFA of

He H]«:ﬂr’c‘?}% HAE Al 7] gt & At AZRERE AES BeRa,
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A At AARAY] F3 259l vt AT VL (n 72)

paras 2.1-2.7, 8.8.
217) UNCAT, ‘General Comment No. 4° (n 190) para 38. SH ] Z3lo] WA
Aoz AHFHE o=, UNCAT, A4S v Sweden (24 November 2000) UN Doc
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Aw e 7FEERel A o] Atk Foll the A’k A7 /1o,

7} Svkekuel 1ol Hrk: ol FUAAPF A3z e Ry

271) UNCAT, Gorki Ernesto Tapia Paez v Sweden (28 April 1997) UN Doc
CAT/C/18/D/39/1996, para 14.5

272) UNCAT, Adel Tebourski v France (1 May 2007) UN Doc CAT/C/38/D/300/2006,
para 8.2.

273) UNCAT, Bachan Singh Sogi v Canada (16 November 2007) UN Doc
CAT/C/39/D/297/2006, para 10.2.

274) o] APe) fause FE B A 49elnt o] AR Fd AL F ()9
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275) Chahal v UK [GC] ECHR 1996-V, paras 80-82.

276) ibid Joint Partly Dissenting Opinion of Judges Golciikli, Matscher, Sir John
Freeland, Baka, Mifsud Bonnici, Gotchev and Levits, para 1.

277) Saadi (n 195) paras 138 (El2] #& P2 FUA wAPHAAA AAAASR
20 AYES B AuE FHAYUR FHEiHAL 3 ARjtoltt. G=o] BTt
oA Aot ol HHA slsle} wAetel o) slelE THake] Fab
o Aol Frkckns FFT & glolok Inkw FARGL ARRE o
WA 2 o 2 w "l Othman (Abu Qatada) (n 159) paras 183-85.
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278) o, AAggel o] AT Felo mE 5ol ¥EE AFe= Aejdrh

279) Elihu Lauterpacht and Daniel Bethlehem, ‘The scope and content of the
principle of non-refoulement. Opinion’ in Erika Feller and others (eds), Refugee
Protection in International Law: UNHCR's Global Consultations on International
Protection (Cambridge University Press 2003) paras 240, 250, 253 (A8Z= &
HAddA L] HHE <8); Cornelis Wolfram Wouters, International Legal
Standards for the Protection from Refoulement (Intersentia 2009) 404; Savitri
Taylor, ‘Refugee Protection in Australia’ (2009) 9 ISIL Year Book of
International Humanitarian and Refugee Law 189, 191; Dana Baldinger, Rigorous
Scrutiny versus Marginal Review: Standards on judicial scrutiny and evidence in

international and European asylum law (Wolf Legal Publishers 2013) 56.
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2. 1214 F=7HsA

olstoll M= AT LSS 2008 Maksudov ZA7o] AH=ZA B
S]] tsll =%t} Maksudov 2L 5742 /IR AAAH e} npRyA =
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280)  UNHRC, Mansour Ahani v Canada (29 March 2004) UN Doc
CCPR/C/80/D/1051/2002, para 10.10.

28 9 Ahani MV A2 AATFFARLE7E AAref ATzl ©E A
=4 oF-E AdiFel ez By npal Aie £ o] A oA
7F 9tk 1 B39 dE, Wouters (n 279) 404; Baldinger (n 279) 56.

282) UNHRC, Maksudov and others v Kyrgyzstan (16 July 2008) UN Doc
CCPR/C/93/D/1461,1462,1476&1477/2006, para 12.4. ©] A2l &A= Paul M
Taylor, A Commentary on the International Covenant on Civil and Political
Rights: The UN Human Rights Committee's Monitoring of ICCPR Rights
(Cambridge University Press 2020) 184 (fa 90)2 53| A24sHA FHASS 83
=

283) HAMIDA (n 206) para 8.5.
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284) o]/Fe] =9]+=, Richard Ekins, ‘Right to Exclude Asylum-Seekers and Refugees’
in David Miller and Christine Strachle (eds), The Political Philosophy of Refuge
(Cambridge University Press 2020) 40-42.

285) o] Fe] =&, ibid 55-56. ©|AH ZAJUAZf o7 AA|FAFTA dH
TZ AA B nTe A 2Rt g3td HITHoRA HiA ARt
BAERTA Y Ao F528 ThsA talA dEste ATe FotR
7l otk delz RIS MiAE fASHeR B4R AT Folle 31
st A AANA Y S HAIHe AEsHAAE, Tes] FRIHAY b
AAHE A8 o)l FHAAH, J’——E—“&Xﬁ—h Aol wE Bert 7t
sotrhar 1heFs) ?iaﬂ O AATY] F5248 ThsA dalAs EuE <
T2 kA &+ Aol ATk Yao Li, Exclusion from a Protection as a Refugee:
An Approach to a Harmonizing Interpretation in International Law (Brill Nijhoff
2017) 85-91.

286) Fjutiel 371 ol9} e RAS wEa ok AFLA Y A3z wE
BAAEDSTA7E A ojfgts Aol #BSfA o]AS Fotry] IFoAE ©lE
S} olsh e =S AT & 3k WAl Azokel AHEY FHEo
AT} ololl FahAE, A3 A2AE 1 2. 1), A3AF A2 [0 1. 1), A3 A4
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287) T8 AASSEA 42 A Ade Hriske WA Asstr] wEl,
S @ BEss g 1ED AgRsle o] dus 2R,
g 7} A AZASE U 1B s Bk dHel B
g A2 w#E et dual s A 9A ol A4S Wit
UNCAT, ‘General Comment No. 4’ (n 190) para 28.
283) Saadi (n 195) paras 137-40.
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289) ZAZ21(F 76), 623,

200)  7hEgelel Hheie] A #IH ==, Elihu Lauterpacht and Daniel
Bethlehem, ‘The scope and content of the principle of non-refoulement: Opinion’
in Erika Feller and others (eds), Refugee Protection in International Law:
UNHCR's  Global Consultations on International  Protection (Cambridge
University Press 2003) 253 (2}afloll si&3tA|5t 715890 o]2x] ¢k 797}
ZAT + S-S AAT AA); McAdam (n 32) 22 (fn 13) (2Fei7F 7153
o ol2x ¢re= AE AU oly¥us ¥Ah); Jane McAdam and Fiona
Chong, ‘Complementary Protection in Australia Two Years On: An Emerging
Human Rights Jurisprudence’ (2014) 42 Federal Law Review 441, 447 (fn 34)
CIES} walo] o2 Eah A7 ALY 5 Arks 9.

291 gk Eoluje] gA AAE AAHsE = FAZE, Wouters (n 279) 564;
Cornelis (Kees) Wouters, ‘International refugee and human rights law: partners
in ensuring international protection and asylum’ in Scott Sheeran and Nigel
Rodley (eds) Routledge Handbook of International Human Rights Law
(Routledge 2013) 238-39.

202) o] #o] A1d 1. FaL

293) Michael Ignatieff, Human Rights as Politics and Idolatry (Amy Gutmann ed,
Princeton University Press 2001) 4-5. 71 9ol YdRlR g9l ool U=} A
Ao st 2AA Fe =2, Al Al 1L FaL
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294) R3tH A W8FH HIALS HASE dFol #s), David McKeever,
‘Evolving Interpretation of Multilateral Treaties: ‘Acts Contrary to the Purposes
and Principles of the United Nations’ in the Refugee Convention’ (2015) 64
International and Comparative Law Quarterly 405 3. o] 5= dWESF Al
ZF(c)oll A ‘mAAge 523 L2 whsl= PAE BT Apoll= Hhejoll
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295) RO A WAA Tl Hall, AR, “FEATY JAdAF
AAIFoke] =4S FAloz», Ang <], <lde A
A A, o]8hAL 2010, 118-119W F=.

296) UN Human Rights Committee, ‘General comment No. 36’ (n 4) para 10.
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FHAY 3d=9] BFH B Haxe AFHY dEEA FEHER
H] S 4| Al(Common European Asylum System; Gemeinsame Europiische
Asylsystem)©ll #gF 7]&22Q1 nzo] MafE|ojof gt} FHPALHA &
HISAAZE 2= sWell diste] st AuiES fakstar 7] wiEolth

FAFTNBAA 4P FPAGNA FH9 olvlr} YR GAb
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2 Sbh B4 Al te 24T MR 95 BEE AT
oujsttt. olM¥H BEE Aoz Hte=rie] A 5 HEAY
ARG % Utk dol W) BRloleks gol REE Tah= A6l 2
gk dolth ol2g Hlmet dRlRTol Jigid ztolo st
Huber/Eichenhofer/Endres de Oliveira, Aufenthaltsrecht, 2017, Rn. 1708 %=,
3) Agreement between the Governments of the States of the Benelux Economic

hus)
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o i JN
N
m[o

Union, the Federal Republic of Germany and the French Republic on the
gradual abolition of checks at their common borders [2000] OJ L 239/13.

4) Convention implementing the Schengen Agreement of 14 June 1985 between the
Governments of the States of the Benelux Economic Union, the Federal
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48) Ingo Kraft, ‘Asylum Qualification Directive 2011/95/EU’ in Hailbronner and
Thym (eds) (n 8) art 12, 1209, para 34.

49) Rome Statute of the International Criminal Court (last amended 2010) (adopted
17 July 1998, entered into force 1 July 2002) 2187 UNTS 90 (°|s} ‘Zupw3°
o2 AT,

50) Kraft (n 48) art 12, 1209, para 35. Zrlg2] APAF | #sl], A A4
AP ATE], SAFAPR S A, AR, APEEAT, 2020, 46-501 F=,

5)  European Asylum Support Office, Exclusion: Articles 12 and 17 of the
Qualification Directive (2011/95/EU) (2016) para 3.2.2; Case C-369/17 Shajin
Ahmed v Bevandorlasi és Menekiiltiigyi Hivatal ECLI:EU:C:2018:713, paras
54-55; VG Miinchen BeckRS 2019, 20279, Rn. 22.

52) BVerwG NVwZ 2010, 974, Rn. 47. AAA 2iA[o}QlIQl A7t 24 g4 &
Alop WAL 28-S Adlet I 18-S FXE Zlo] Fuigh Mo sfgsith
AL AT ARbeltt. ol GRS wiAlArEA ST IR A HE ] &
stof o] o] folZl ARQlo|y, FTHA L7 Bt FF B tisfA
= =7t A8 vk

53) Gesetz iber den Aufenthalt, die Erwerbstitigkeit und die Integration von
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th3k MFo s|FdetE A9e EE50 TAFH, As4x A1) o

%_
2} FUHEH (Ausweisung)302] FOIgE o]Yo] Q= Afolx W FuA

A7 Ayl &3t IR viAA A TAEAR, A2z A28(c)
oA & & gtk YHATY A2z A2 AAJAMA A4z A2
ol 2etsigitta AR EThs) qAAQE B HH4E FASEE HA
A AR Az, A2zt AFEEd, ol A4 Bl ¢kre) A E %2‘4
°F Tu Aok olfF AL HelgEd e sAAEe] A=
Aok TAAA R, ARl 3100 W29 HelgEe] 39, W, AY ‘;l gl
23 elol tEk AaAY, Af, WA GA] FAAEY] F2 3 LH o Rigt
ARG Aol weks FHZ A viAY B, T Aol I7F e Y
339 e Age 713 e itk A IAEE A AR el A

T

AU B A A e S e Bae S48
GAStLA S 2o LStk AgTe s Zulx WAL F4
AL o, A HES} Basho

Auslindern im Bundesgebiet (AufenthG).

54) Fz] B3 o] vjA|ATell slidehs M A E ATk

55) 23 o]}bl-g] @Qﬁéo] _i_]—x-lﬂl: 751_?_ /l(})h:ﬂ /\];‘q] /HZ—];(};’]@X-];E] %SH:S]——E H
H=Z Qlste 1d ol AHFel SAHEHE Ae, HEeE: dAdd &S
23 GAE AYes Af, dedHE st AT ol wAEH ok

56 FHHEe ARSI FRCATHL A5z A A55), =95 SRS
WAz A Fa), d=sAEe ¥ ANz A1E Al a9 24
AN ol AAIZAZA 73AE A (Abschiebung) 9} T E T}

57) VG Miinchen BeckRS 2019, 20279, Rn. 21 (AZ=Z 29SS Ay FHNE 715

A=A, W] Frigel A4E A,

T

58) Kraft (n 48) art 12, 1216-1217, para 59. AJAIRANAAA A4z A2t =)o
Ak o] f7F vIAAA W3 e FAATY] 5F e g3 dHEts s
o = Afe B2 = Zﬂl“%oﬂ 749 HEs Fola FFT A E 9&

& & ivka sk vk

59 HlFHH] wWE AAE a7HA Feve H 9 83 HEZ Fesits
Aol #3ll, Joined Cases C-57/09 and C-101/09 Bundesrepublik Deutschland v
B(C-57/09) and D(C-101/09) ECLL:EU:C:2010:661 [2010] ECR 1-10979, paras
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A7Z AgHd)= 3d= FsAd AEFHo=Z IS 7ishe F5E ol
AAE FASL Aok o] AL drixdel 7hE AEE HS Mds
ARESEAL QU Ik thek AAlSSEA] dF e ooE B3 A3z
A= 2o, 53] Uik HEl #ste] 739 #4do] SHH T =
7hesAlel tiste] AEE AU AR oR AR A &gt wEkA
olZdt WEARS IAR ¢Hols ulg AASH siMst ok vt T

Frd Bao] mgto|a o] Fofx]7] ofHth HES] AP e I
T 7’(reasonable grounds) 271°] WA|Eo] QYA ¥k =& ol U
} @740 gtk Fad mste]A B S sl s dAotu 2R3 S= gle
ojtt. sHAIRE o3| el ojA A ML Bt HolXts =
g e gdeko

TAARZ 2 dRH 428 BoE Bistal vjA|AHl sidste a9
of Fofsh= 9 FAI wiAl ATl ZFAIT A2 A3F, Al172 A23).
ol HiA|AMTE] E7go] ofue}t Z|Eol g eF A1Fel siAd EEHIAA
FEe W3] 3 ZoF olafHrtel) oo A= #3F VFES, ALY
F7F AFAAAY] 5AE 1APAFE AYS dHA dFsiAY Fa3E V)
of - AU =A o] o]tk

TAAAA & AHAPREAIZR Y =93 A ajgskA] gt o=
T2 BH35o Agel vs ZA3d FHE FHET A7z A3l m=
A3 A2 EE FAA7LE SdTo] d=shr] A HAE BT A
7 ) Re =AY A e gE A4a BAde 943
Hool AAo] gle 2oz & ¢ Atk ok, A=A g HFE
O Aol AT ¢ g del Pek, A3F N wE SR Haaﬂ
of W& AAE Hstr A3 ol E FATES wHd oo T

ry

_(

rlo

p

ox I

P

rR e

o}

4 1
g

S,

ftlo
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fil

99, 111; BVerwG NVwZ 2011, 1450, Rn. 26, 35.

60) A=Fe] W7 Bo Hojtes YFO=2, Hemme Battjes, European Asylum
Law and International Law (Martinus Nijhoff Publishers 2006) 266 3.

61) Kraft (n 48) art 12, 1219, para 65.

62) ibid.

- 148 - A =TH



3) 2 R AARARA

ol ZE TAARAA 0] HeH His U3 Lol BF muge
2 olgHo] Urt. AL THEH, AURE FIO) ZHaE Te=Rle] 9
= AF - HlEe] B WA 6D L512-12 olstE B ol FUT F 3
ct.

FHA TAAAR, ARkl 15 =414 Kool dar) ol 1=
e wet Sl GEol AFIE SR B A3 AL 2ol 2
Tl st ohE FEle] HeE wiAlkA = etk Al2Z(h)ed) A4 TAAA
Ao Be o9 Reg AHske A58 dFel Fi AAHUS. olste]

A g N ZARATAE olsh 2 FEA AU B S

03) Y T o] YHZHoZ BEx HEE HHE A2 =Y AL 20134
olty. 1 olAZMAE 120043 AAXZ o= EFsta, 7 TARHELS BAEA
A R AFAA L] HoAR FAEATA EAE AR ol "AEAA,
of tigk kgt o]gfo] ohd o= HriEUTE AR A= THIEH, A4
27} TAAAZ Y olWHEEA, "AAAZ LY HEH Ao FAsA F+FH
B35 o] thgAE WASL Sty webA AR s o] F4d B5 o 7
Holgbe SHeA TAARAH S AA3E Hsigdta & F Aok o9k e
Aol #3l|, Schieber(Fn. 1), S. 187; Heusch/Haderlein/Schénenbroicher(Fn. 33),
Rn. 95; Marx(Fn. 23), § 4 Rn. 1 X

64) Code de lentrée et du séjour des étrangers et du droit d’asile. ©]3} "=
A o2 ofHsim, Zapo| B3 Aol AW glo] 23T AFE A5 ol
HAE Aste Aotk ZEg2HAE A wols A2 =<AHdY] dHnNAg
o] 2021. 5. L.5¥E A=A Hol o Faryl Atk Ordonnance n°
2020-1733 du 16 décembre 2020 portant partie législative du code de I’entrée et
du séjour des étrangers et du droit d’asile.

65) o] &2 =A|& H5 9| 2134 (application for international protection)= A|3=r
=R T oAl o3k U9 = BEFF BT 29| AA oz Aot
HA, HAHo® o] AFel WS vl A= BE FF BRI E AT P
© At FA4sta St
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9lck.60
(1) %

BAEAE EAd ALY - HES A7t §le Afolut o]Fod = 3l
o "AlFHL Aleoxe I 5 WHEY ol &t &sta tk 9™
AAHENA A Fo(Statusgewihrung)e] SHoAA AR ofm|7}
oRdE AL AsF A7 AFR|The) TAHFH, A60x ASY =&
A7% Al g BAGAFTA A THIE AFHY e B9
AHTeE dAEHA] et e oA AuE ukel ZAthed) SRR ol o
A Fole] e B3 o je] Yol £33t = F AT
A5e] A frEJAAF ol whekes AAE AT o bl Fatar 9l
ok mebA FEAAATLY] B oA e HErr A R Hedn
T B 5ok ol TARE, Aleox AsTe] AAAH eadE 74
A FHAAHGF A3z o]Q]o FRA7EA wAA Hrh70) A
2 o] FAY AHE HAXHORZ ERA] IANYFYGS ML AL 8
Ao, I AL FHJAEt A3z vidE A== FHolof g

st 9
o B3 Juk7h o]EH% =& FER st A5de] AU S8EHE= A

=

66) = TAFH, Aoz A58 == A7 AR wE AAFHAZFA
(Abschiebungsverbot)oll tall o]} 2 HI7FE st o=, Doring (n 27) art 4,
1129-30, para 6. THH, o3 Ul 53 fAHEHE EE, ¢ 9 2%
oA fRARE ] e AAERZA 42 WA Aol BAAE o] &
o] A4- 1. 1. 1ol At

67) Huber/Eichenhofer/Endres de Oliveira(Fn. 2), Rn. 1838.

68) o] o] 1. 1. 2) (3) L

) TAFH, Aeox AsF = A7 Al wE BHSE BRFH B
3’(Komplementirer Schutz)® ™WW3= ©|=E, Ricker in Bergmann/Dienelt
(Hrsg.), Ausldnderrecht: Kommentar, 13 Aufl., 2020, AufenthaltG § 25 Rn. 25
ff.

70) Schieber(Fn. 1), S. 187.

1) BVerwG NVwZ 2000, 1302.
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97} RO YA k)

A7) mEA, dFRHoR A - AA| - Aol gk A A AAAI
213 (erhebliche konkrete Gefahr)o] = =72 &=ULS HAANAAME <
HAckA®). ol A7 olfF2 Fe] AT fsiME, A A¥ES
FAG Az Aol da, 12 Aol AR st dAZ ofstE A
o] o/dEolok JhA3E). HAAGTTIY Rl 5IdH} T3¢ FF

Y s uH(A4E).D L 7t AR Aot FET o5 gk B
ol e Afols dAHor FEI o857l EAEGHL EohAsE). 8
A B A =TIA oge] i Ve i de2 d<s 7MY
Al Zoloid = ot Hal, AAGE T NEH Aol HFo & uf dA=
HT 7hestodor 3tk dEEs Jded =7 A4% A2d gl
UE A7 oHlEmpe|zt oz FAEAFTAE AgE Bl Utk 19
H

Fate] A 3K(Suizidalitit) & A&7 - FA|H ol Ao A WEe A =
e A9l A78 AlEe] @l e 7Hedo]l sle AL ofANL
A Aol WAl Agaedd I Ads BAFAFA AT QA

& girka @eh7o

¢

y¥]

-

A
;

Q) ZFx

4 5 oY A AHE ™
Aoz 3 FAHMA EA%tE drd o 2= S5 % (la décision portant
] vk
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72

-

UNHCR, Safe At Last?: Law and Practice in Selected EU Member States with
Respect to Asylum-seekers Fleeing Indiscriminate Violence (July 2011) 80.

HA g54FEY 98T EE $lth. OVG Liineburg BeckRS 2010, 50644.

74) Schieber(Fn. 1), S. 188.

75) VG Ansbach BeckRS 2014, 59327.

76) OVG Miinster BeckRS 2015, 42639 (o}Z7lUxgto g FolypH xpAke Zlolzt
I =3 ARH).

73

=
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a1, =7RREEC TRk el e A Soe Hoh A&E3 JPAAE
2= S (arrété d’expulsion)S E-E-JTHL.631-1F o5 ).
B35 B3l #Aaste] SR dAxbdA FoT g AL FHAAA

of #ek Tej=RIHA, L611-12 A2do|th olo] mEZw 9=l

AT e A7 AES BAY FHJAIESE A3z v Aol =E
2 7lE HAE stAe F Joh a3ARE S A E okl wheke A
AAS Aele #RRR AL ohig BAERI} AR ALAHE
By ok oih g PR By Folle FEAAFEt Az
A3zl Wheh= ZAAEY] HAFS S=HE AAY HARRE ols

EAEAL] s, =
He7F Foh L.631-3% Al
1115§% L.661-3% A9T e} 22 o5d A7l 8% Stk ol¢t &
v Afolle FHHES & v %lﬁ, %ﬂOM«l <84 A
3, BlEgeiete] Aug, #
el 7FsES A E Atk

o rr orr
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2. Akt

Mutre] BHEd B oideld Q] i cHEr Bash A

2 (person in need of protection)©|t}. ©o]= o] =2 /NFA A Fele] BRI

77 CE, 16 janvier 2004, M. X., n° 255554.
78) CAA Paris, 15 décembre 2006, Préfet de police ¢/ Jabnoun, n° 06PA00482, Leb.
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2 B5o &3kt vtk dRIEAY] Fa3 54 T stue g 3Rl
BH357F Q3 Ao sl dRIE S(refugee protectlon)olﬂ'%f FUS HS
7} AgHTE Zloltt ol o3 B35 o] dFo|thT)

Ho7F a3k Algtolghs W/ld S o4 Hadh ofyz}t oy HE
o AHTE ot A KBzl Wold His AARETE dapyoA T
HAD dWHS A HEE AAEA a7t AAEHE thdAE F
A A 184 H7F(Pre-Removal Risk Assessment, PRRA)E AIAHT 4= =

g, o] GANA Al BErE Hagh Abgdl sigditta FEd ¢ 9l

o] Fo| BRA Fojo] nFH _u_@»n 71k,

olstel A Sish e F Ahdel thstel WMoz At BEH w
5 el skl Helshe® @k vhek o) @A Adhel dWAAL
A Fpge] wAS gﬁa—@u}. Aviehia ZAlzeke Fpgel 2u}

1) FAzeke] FuEg A9

Aol zepe FUMe ARE o]FH EHTH F oA el gl
& zoke AT vleld TEE gl FHoRA A A8EA Yk

79 o) Hxtoll #afA= o] Aol A3A 1 2. 1) FaL

80) B7 A @4 B7F dAjel] #dejM= o] Ao A3AE L 2. 2) FaL

81 olgfl 1) (2) FaL

82) o] &l A44 1. 2. 1) FaL

83) Francis v The Queen [1956] SCR 618, 621; Baker v Canada (Minister of
Citizenship and Immigration) [1999] 2 SCR 817, para 69; Suresh v Canada
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Yol e AlE YBF oulol M mofe o3| Tl Uk

P AL Fpgel Hrksy Az e Ay
Qe Aol oINS AT WY Bl Thel YR F
o] Iekss)

HE Athe FHHoE oA TxE HolAW, PHAEY HHO
= FAlzero] S sldel e mAh olo] mEw Fupgel e

A AfoloA WYL ZA|zoF Wsl= S48 T|tejor dlt)se) Thyl o)
A FAE AL FR L 3Fd dYd wet 939 oAyt WHEg
79 Rkgo] 7hssithsn &8 ole

-0

A0 & ukze mAHo T QAT ASE
S Arksy oo} e THHAGL obdl 3elA AME AwA - 24H T
@AM U Adck st AEUe obEA ] FEa
TEHe YA, AU WAL W obEe Pg ol - Bas F

wejslop STk BAS ul YTk ol olRUMel ft XoFE A

o] Pulel FFE WA F Uee HolFTh

(Minister of Citizenship and Immigration) 2002 SCC 1, para 60.

8) ol SAlAEHEE Jiutel A g9 7 EEHel dFE olsdr
o]’} Gib van Ert, ‘Dubious Dualism: The Reception of International Law in
Canada’ (2010) 44 Valparaiso University Law Review 927, 928-31.

85) Jutta Brunnée and Stephen J Toope, ‘A Hesitant Embrace: The Application of
International Law by Canadian Courts’ (2002) 40 Canadian Yearbook of
International Law 3, 22.

86) o2 gk Fejo] HBA L FE5Y ool tigk HEoA Hloju H57 S
Zol7l= wgHol| sEdditt= WUME, Karen Knop, ‘Here and There:
International Law in Domestic Courts’ (2002) 32 NYU Journal of International
Law and Politics 501, 504.

87) Brunnee and Toope (n 85) 24-26; R v Hape [2007] 2 SCR 292, 2007 SCC 26,
53.

88) o] H ARRFS. 2, Cooperative Committee on Japanese Canadians v Attorney
General for Canada [1947] AC 87 (PC) NUthollA QB o7 AAEAZS &=
geloll s, dAGe] Aol 2 st =AY FAs Aol ik FAo] vbF
HOaL 2 AR,

89) Baker (n 83) para 73.
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2) WE7} Wadh A

(1) 2l

Auehdd BErt dadh Al Molnl - dlu gy 90) A97z0 45

of Atk o] 8L Toldl - \dRIH TR o =U A AEEHJAAINE oA
o] HZH B35 AAE &3] A2 =Y AL oflgta AEn FA
= oW1 3](Immigration and Refugee Board, IRB)] 47} QIS
B oHold e AdoA AFAAE e dRIAAA ] e B5H BS

=
oARE BUSIPY Zlolth) FAWY 1 /1% BA A AFH B
FABTE A7) =YL ol Wik oldel 5oF WAl HE

B3 oARE g ol dig HRek A AAEES JidskE HARKAL

E 5tk 4 UleS AR, BEvE Bad AR Aol e A
o2 FH=I(IHl e Aeels AF=Thel cleHE e 54T
Fl A He A duidth(A97E AlY). 1 EAT AR
e} ffge] WAk 92 e flde] Al d "ol 49
g 27 e AHA9TE M) R AIIAUY oldHA A A

of $igol WS AHATE A1E)7E Ak FA Aol vl 7
8% FHH0R FZsok Dok AA, AY FAERE REE WL 5
PAY 1@ AP sk RIS W) UskA olob FTHA9TE A

90) Immigration and Refugee Protection Act, SC 2001 ¢ 27. ©]3} 7yt &3+ A
oA AW glo] =3 AFE A5 Toldl - Gl IH & k= Aotk

oy o]lE ‘AA T JFAIHRP(post-determination refugee claimants in Canada,
PDRCCO)S] tigt HAZ ZEHIT} Jessica Reekie, ‘Complementary Refugee
Protection in Canada: The History and Application of Section 97 of the
Immigration and Refugee Protection Act (IRPA)’ in International Association of
Refugee Law Judges, Forced Migration and the Advancement of International
Protection (7th World Conference 2006) 266. ©]R1GR19435]o] 7]z thall A
= o Ao A3HE 1. 2. 1) FaL

92) B71 A 9194 7l #deA=, o] Aol AB3AE L 2. 2) Fa
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12Hb)(0). =4, sl =7k AHollA 223k Al HsAl 2 Aol i
=7k ARgREC]l YRbF o= A3 9ol ofojof FrhA97E Al1d
(b)(). AR, dHoRE FAH A 7|Fol Fedehes AT Aol WA
g o] ofojof FThA97E Al13Hb)Gi). AA, 3T F7lelA HHg
BA - 98 A82E AFstA] = AoE vlEE £3o] olojof 3t}
(A97x A13Hb)(iv). 3, HUttel] A= AFHSEA 8197178 (regulation)
o W} Bsrt Bad AR Azl Joo FAYA HA Bsryl Hag
Abol G A97= A|23H.93)

olsfel A o] Aol AeH AdE AMET. $4 9e] Axo] B
HYE AYEY. O 3 A97x Al1db)ol 2 Head T F83 Ao

2 AAAE AFo] YutHolA] & A % ‘B - 98 AH|A BAZE
B HEH Zo] ofd Folgl= oo #al AHTKA9ITE A1 Db)(ii),
(iv)). PEAE o2 vjA| Akl sk A

) 917 A=

A9712E AEstr] 2% 9o =AM @Y oulol HsiA= A
de] Li BAo] Fud 7EA7E Ak olo wER Auth= FHe TE
#3te] FfAA T (balance of probabilities) S, E ] Axol| Fslox 7
A4 wFS Aty ok Bolv Y A AT AF ==
SHa7] A% TIEe Eoke Ao, A= I AAIE I #del 23d=E
- Zlo|thoh AN wEgFS < aHE Tl 1
9~ (more likely than not)E &v|git} o9} 22
AATERE JoPd GRS AT o 9139 AR SHA AR 4

o

9 ojake] FAL F MFATAAE 249 vl Aok FAY, BN A
AT AR ARA, BHHAT A63E, 2020, 459, AT, Pk
slo) ol s AAEBEA: ARDFNT A=A AR, AzEs B
A A1835, 2021, 625-6269.

9 Li v Canada (Minister of Citizenship and Immigration) 2005 FCA 1.
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A FEA de AeE 8 & dAss 2937 dxd
19] Aol #ate] A wFe HET
=AE E} AAE AHRES Ak AA, afe] g AT Aol
e Q007 df= TolWl - IS, A97x

xﬂl?‘%}(a)ﬁ‘r lefﬂ"‘: A3ze 1 Edol ALY FARIER, FAjol] w3
dele Ao sidEs & o shukel A He] & 4 Qo AWk de] 1

WAk A3zl At ‘Hed 7]—%/‘3’(mere possibility)?} ‘=2 7}
3 (highly probable) 71%S A<J5td AN wakuh Y=tiy ok o,

WA QU35 IrbE=Ho] o]EH JhesA EE  94(mere theory or
suspicion)¥ ‘=2 71543 (highly probable) 7]&<S E5F wj&g ¢, vj=
W AHY A WA wF 7l Y o Foll HFo] & W A
wF 7]Eo] Yzt & ATk =4, Febd JdHH vluste] Bov)
Q3 Al it tE e BEE a7k A 2AVE gtk 3
g FE ZANE Y37t e & o FoRd JdRIAE FES 2
71 (well-founded fear)ﬁ‘rE 8ojE AT T AMSAE EFsta A
FoF A3zxe} A2 &5 AT
HojEnh Tga A uw 71+
Wele Ao B g gtk A, A97x A1dkb)e A9 A olgk=
S FAsAY, Fod dRlel B3k 7|Ee] AEHooF e HAF=
8ol gl S¥3] =AU 2 A3 AEE fsk= olf7t ||, 7

=

Hm

Pl

o
rlo
r
fz
ot
fu
>,
S
2
N
o
N
N
¥
dlo
il

¢

95) Adjei v Canada (Minister of Employment and Immigration) [1989] 2 FC 680
(CA), para 5.

96) Li (n 94) paras 15-28.

97) ibid paras 30-36.

98) ibid paras 37-39. ol&% MAH W 7|ES & FHSNAE AP YTt
He] A2, Olusola v Canada (Minister of Citizenship and Immigration) 2020
FC 799, para 8.
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3) /M 24

A97Z A1FHb)()= ‘LEHdo] & S 8xe=E A}

g Aol STl B2 A=l sty duphu ZEE QL ol
A AJA A B AT o]H7 HEY AR s Ayt o

A AR SFHAPHA RS Elgafaji HA99] HEE IR ©E7] oy
& ol Stk

A97z0 wWE AA= A F GAE AHEn. AR 2

o] A7k 9
dol s At ddst= Aotk ol 9ol dA Y FolAY &
ol B ZAJA(F, /NE3HE APl AEH oz =EH=A), Ade] W
S°] FAAIA, 23 o] JIsAY ol HR] A - Aol s
A, el dde FolAA el vk HIHE 2FTh olw oS JHE A<
o= AlAR]le] 1xd ool AMstHttd, 13T Ade A= U o
7o AFEol A Izl WH e AP EsdA= & doh =X 1
A ddd AR AEe e 48T A 27 vlwste, =9 9
ol 22 44 - AR AJIAE dHEE= Zoltt whef F 9ol ZA &

2
2A, H2 a5 A JFE ot
AMIE 2P (Mara Salvatrucha)®] ©HHE°] H
e AHst, g 94 F4S AESA Fow Asid zlolgta Fylet
5, 2Ae] AYsteln AAsan. Ash v siaeh o] ol A7
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104)  Osorio v Canada (Minister of Citizenship and Immigration) 2005 FC 1459,
paras 20-27.

105) Ventura De Parada v Canada (Minister of Citizenship and Immigration) 2009
FC 845, paras 22-23.

106) Pgz Guifarro v Canada (Minister of Citizenship and Immigration) 2011 FC 182,
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365, para 31.

109) ibid para 38.

110) ibid paras 39-41.
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113) Ezokola v Canada (Minister of Citizenship and Immigration) 2013 SCC 40,
paras 35-36; Febles v Canada (Minister of Citizenship and Immigration) 2014
SCC 68, para 30.

14) Ezokola v Canada (Minister of Citizenship and Immigration) 2011 FCA 224,
para 72.
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116) Febles (n 113).

U7 Jayasekara v Canada (Minister of Citizenship and Immigration) 2008 FCA 404.
ol #A AT iRy BAel Bew AT AT duEy BA
2., Canada (Attorney General) v Ward [1993] 2 SCR 689. S}A|7+ W& W7}
A o2 slMEo AAE Jayasekara ALl WHEE mE2= FAEE Aol
#3+ Ao 2 Joseph Rikhof, The Criminal Refugee: The Treatment of Asylum
Seekers with a Criminal Background in International and Domestic Law
(Republic of Letters Publishing 2012) 319-32.

118) Quintana Murillo v Canada (Minister of Citizenship and Immigration) 2008 FC
966.

119) o]of] #3+ A7) 2, Rikhof (n 117) 353-54 %=

120) Draft Code of Crimes against the Peace and Security of Mankind.

121) Atef v Canada (Minister of Citizenship and Immigration) [1995] 3 FC 86.

122)  Pushpanathan v Canada (Minister of Citizenship and Immigration) [1998] 1
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Professionals (4th edn, Emond Montgomery Publications Limited 2018) 301.
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On: An Emerging Human Rights Jurisprudence’ (2014) 42 Federal Law Review
441, 44e.
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UE A-folth AR AAZ Aol =7ke] AlgEE dRbol] thste] EAs
3, 3 o=elo] pEAR o' AHI o] obd Agolth o3 Al THA
1 T st 58k A9ets 59 ReYFes & H’S} A gFETh262)

A HA A EUE dihd sliE s HeE gt g o
Hlo] wiEto A A7|H= ks SRS A A= BSA BHE
o] WM E FAsHA WP 264 Aol gk 18 E vkl A folle B
2 BHZ AAF Aol 123 AFRE 8T = Uk F WA

157 A= E fslE 3 237t de Aol =7 REE AlEst
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ich
)
ro
o
o
o
ui
i
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l

jud

J@ e 4P s WL WAl e APoRAA wEE
Sofof @rha HASAA, T/t BES AEE YA HET Sarhe
A3 2o T MASIUTEE) AR, A1k, Aol B EIHA AHA

262) ANTI8 v Minister for Immigration, Citizenship, Migration Services and
Multicultural Affairs [2020] FCA 292, para 24 (O}Z7PU2ghojlA Egwta) 1
A #AE FASL e FA4 FERCcRRE FAE 34s Wgina +
3k ARQro A, vt Aol Hhe) e AR YES dT AAAH JpsAo
a1, Yozt a3 d AE-2 A3 A2BE(c)oll A dnkstE fjolgta ¥
gk ARQh.

263) o] AHT o= AA, EAE Yol M=F oA ¥al AHQARJA, =A,
ef A|g ok 9ol gl tE Ade= XH"J"%‘Q S FeHo=z 7Y
& & JeEAE AAY. SZSRQ v Minister for Immigration and Border
Protection [2014] FCCA 2205, para 45.

264) AHKI16 v Minister for Immigration and Border Protection [2018] FCAFC 106,
para 53 (AT 71Fo] 7|28 VY Fo FAsteE o|F=E ukellE v
<= 930l v FAY oY, s TR eV} Zhssithal g AR,

265 SZSRD v Minister for Immigration and Border Protection [2013] FCCA 1714,
paras 87-88.

260) McAdam, ‘Australian Complementary Protection’ (n 243) 709.

267 MZYYL (n 227) para 40. @eFd Gelof] a3k AALA =719
£ AAE dols AdaAY FEA] AR B E Ve

"=

BHs Ay oi
2 e Hew

1 S +11
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2] BAH} Gl Aoz HBATh SZSPT Aol Ajahi
o Ag&E= He 9ntel e A 9P & I7F Wl AR
& HAFolmg o] o7t AgHTa BYTE2) o]3 M detdt o7
Foll BAE mIAo|H27) ol ‘Zvte] AlgE dRbe| o= F
G ol R olssteiof shH, BE T 22 o] AUe A& K83
REth4 aEl3 BEd 9kl A9 Hele =t ,

o 543 Age] HAE AP Aol T et HEHA @

o
!
fl
A
o

310}, Minister for Immigration and Multicultural Affairs v Respondents
S§152/2003 (2004) 222 CLR 1, para 117 (per Kirby J).

268) MZYYL (n 227) paras 36-37. ©] HolAx WHE)do2s FHAT "AAAR, A7
Z Al v 2 Y B3E a7dte AS & F Aok o] Z9 AR
AL 1.2) (3) Fa

209) o] Zo] A2A 1. 1. 2) (3) FaL

270) Elgafaji (n 42); McAdam, ‘Australian Complementary Protection’ (n 243) 713ff.

271) SZSFF v Minister for Immigration and Border Protection [2013] FCCA 1884,
para 34.

272) SZSPT v Minister for Immigration and Border Protection [2014] FCA 1245,
paras 11-15 (24 $IWho2 1% Ao 919 2 FRAMY FAYE WS
£ AT A,

273) MZAAJ v Minister for Immigration and Border Protection [2015] FCA 478,
para 6 (S|EAFOE 213 92 2FTIRl AA g HFolety Add
AFRH).

274) BBKI15 v Minister for Immigration and Border Protection [2016] FCA 680,
para 32.
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Foltiwd ) A36x ANRCHL HFZH BT 918 zhex] 23 Zlo=z B
= A oA 7RIS @A Y FAAAE A3ex Al2CHa) = G E

o HiAALROl e, (bE dHlERY ZASHTA A o9
#3F A33E AR G0 F A36x A2CHa)e O 9T HoRE
A A EA N whel Flol] wkehe M3, AARF Ee A=l Hkele I
E HE A7) @ 35 73] dell S v A
T, @ FAAF] FH7 Ao wisteE P9E It B F

275 BCX16 v Minister for Immigration and Border Protection [2019] FCA 456,
paras 37-38.

276)  Explanatory Memorandum to the Migration Amendment (Complementary
Protection) Bill 2011, paras 87-88.

277 ol2f gk skl TolRlAg el A EAERE Bvhpgent oflet TR F
S 7o AW A g AEFEA A3 FA, TG F O Ao A
w3 Feoky, TEAEER) oMo wuie] PR 9 WA e jAdel &
3 1949 82 124 AURFE S, Tal el loAe] e FAgAE WAk Bl
Zdzte] defAdel Hek 1949 8 1294 Avub ek, TER Tl #
g 19499 8Y 12¥% ﬂlhﬂﬂ}z‘%%, PR olAfe] RIZEQIS] HGof #3t
19491 8¢ 12A AUulEeF, sol AAACE FAEHC UTh Migration
Regulations 1994 (Cth) reg 2.03B. Z}Zte] = A4+, Agreement for the
Prosecution and the Punishment of the Major War Criminals of the European
Axis; Convention on the Prevention and Punishment of the Crime of Genocide;
Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field (First Geneva Convention) (entered into force
21 October 1950) 75 UNTS 31; Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea
(Second Geneva Convention) (entered into force 21 October 1950) 75 UNTS 85;
Geneva Convention Relative to the Treatment of Prisoners of War (Third
Geneva Convention) (entered into force 21 October 1950) 75 UNTS 135;
Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (Fourth Geneva Convention) (entered into force 21 October 1950) 75
UNTS 287.
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sl slRatie B A9E FAsT A
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HEH B3 el AdolfAolME, A3ex A2CT el wE wiAA2}
VEYAYF w2 AfAFetl O FASHTA 57 FAl AAEH

= 5ol 2F= A8 AFEEA 2Nl TEEIL, ol fRtE = F
l

S-S 1A &g Folgta Adstar Utk AT &sto] o]zlo] A
Hog oEA GRIE=A= EHEsty, E3] o]lF JWH Tojwiw, A
197CZ9}e] TANA HE 18279

278)  Explanatory Memorandum to the Migration Amendment (Complementary
Protection) Bill 2011, paras 89-90.
279) A|197C x| BatedE= o] Aol A4 I 2. 2) F2
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FHAY AR FAFH BREE ek Aol #siA Z1EA AR
Atk 1 9o ARl BeiMe 4 sl AeHor dAE FAT
THETHZAA el A Aoy X H o] AAT, olE Fshe F
ol A date] @42 Z=oll BAXY. & FHAE ] =7t

e fste] A3 FE ol9lol Bstod= IR0l & Zlo|ths0) o]
sholl M= TEAAIA L HEol AR 7ot ddd TAARAY, 8 Bl
A e A¥E v, 59 3 32| Sy EAAE AvEES T

o

=

gt o

1) ¥4 fFyad AA
(1) AA-=}

2 U A Je AR FAH 25E Agske 49, AT 7@
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280) Thibaut Fleury Graff et Alexis Marie, Droit de [’asile, Paris, PUF, 2019, 42.
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2 ol& A&l Aok k(T EARL Aoz A28 A7 =
A BREE AAshs Aol #E AREE 7hed @ Al&shA AEd
e B 71315 BASoF sh(Alez A2d). FEAA Ee 54X Y
Ae A= FRlo] FAA BREE AAEE 4l e AT, IdTe
= 3l S slef sohAlsz Al1dh. aT
MRl = hfZIHe] A BEE AAsaAl sk Al &dFoR
Aol tigk Ak FuHol
FEAA e w7 PgAe] ABHoRE HQg A9l s
& 2= QJThAlI8
IAH Bort 2AE A, fYe AARle]l dk A 1Tl od) 2
o] o]Ff2)7] H7HA] AT MEE § JAEF stofof STHTHAAH
Aoz Al1gh. out, 583 Aol gle AAAHY A-A =z Fa) ==
T2 393 - A3 - ZAFGAA T L0l JIESHE Aol dos = 4
CHA9Z A28, B2 ol#e d9d w =S 3] fsiAe =A1H
TR fRtE = AASFSATE oA Gotof Irh(A9xE A3F.
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s
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(2) A B 2

AR, A4z Fopd dHln B4 BE BT
2 PRSI Yok AAFE FAH noo NP
7] gstel TFsd B ALA BE A4S AZY U

a2 F AdvHldx AN A1), ol A4 o]

Ae oplm, FRAYe] e Ao olsEthsy oju AHL HwHs
2 AG Y /B 2T 3 ool Aok s, BE Ux /1B opIA
T ARE A 28 Aow wolt IRl ABE AT AUFE 62 o

AT 2 FAT 5 A
283) Doring (n 27) art 4, 1133, para 5; Gregor Noll, ‘Evidentiary assessment and
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R0l FQlAe] B3 e goje gAY, AHe] AR AR 3
5 olslgth2s oles SwAo] Ba
ﬁi%tﬂ, o= @ Ao, @

HA ARZ R AFA

G 84, © A4 wsE 44
=3 ol oAFge] opd dA

@

oa]a oo thale oAAZ 7|32 RAS o|Frt xIH A= g=t) T
T AHAAATAE Byo] wEE drlely Axiel Fazl BE A9 oA
A E) dAz AAE Aol TaEdd 71Ed7A 280 A1z
& F2 FAo gk Az, 53] B0l AAo g WoldomA oA
AZE 71371 A= oF qhth28)

£

the EU qualification directive’ (2005) New Issues in Refugee Research, UNHCR
Working Paper No 117, 7.

284) Doring (n 27) art 4, 1134, para 8.

285) Noll (n 283) 6. ¥, A& oju|o] H3jA+=, Gregor Noll, ‘Evidentiary
assessment and the EU qualification directive’ (2005) New Issues in Refugee
Research, UNHCR Working Paper No 117, 6; Dana Baldinger, Rigorous
Scrutiny verses Marginal Review: Standards on judicial scrutiny and evidence in
international and European asylum law (Wolf Legal Publishers 2013) 354 %=

286) Charter of Fundamental Rights of the European Union [2012] OJ C 326/391.

287) o]Xio]l Heo|Fol owle)| H3|, Case C-277/11 MM v Minister for Justice,
Equality and Law Reform and Others ECLI:EU:C:2012:744, paras 57ff. T}t ©]
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2 AARlor sk, %A e Ag Fd B ade FEsheA AAS)
of ATHTEAAA L Alloz2 A2, AAE & wells NEY - AR - 34
Aol HAgsofof s, tpafdt Al mE FHale] HHel 4t BrPt of
Foldol FrhA10Z A3F A2E(a), (b). AR WEH 2 Iy IS

a3

o] #A 7|EE olsistar ojof &, Had Ae o5 w3} Fu .o
Aol FEE At tis] 2AS FE 5 Qdojof FdThA0E A3 A
2%(c), (d)). B7F Al E4l=e] HEy 1 AH84de, 21419 M= -
A, A7 - AY - A8 T AHJAY JNERA AH - A § AR #ER
ofF Steh("AAAK, A4z A3 H=).

g AARS AHOE stofof ITHTHAAH, Al
112 A1gh). dIAY] e B2 BE A9f9 Ao ARd A5, 1
A olfrell AMTA 9 WA ZAE ZFstolof st ARZAG g A
THS AR ol IH(TEAAR, A1z A2 Alw). uwk AR
ojFe AW T AlAIo]l HZ 7hed A "pHe ot AFrtho]

%]

Tl ol ARk AHor dd da+ ItkAILLE A2E A

ofy i

-

FEAGHANE ol BAPRE ofJet R BEo] BAY A A

OE 4 ok "™, Adez= a97 FAQ B B3l

ol-}z
l-ru ia

HHE 20051 AR o] ALHG AZ]e] AU, ol AHL FF
HEE AEHYR Ax] &Uth M2005d AxFR|A L Council Directive
2005/85/EC of 1 December 2005 on minimum standards on procedures in
Member States for granting and withdrawing refugee status, [2005] OJ C
320/13. @A THAAH 2 H2 HEE AR shal o], THHAT 7]
BARG AN FEHA gols AA Aele BE EAZ RE AT 5
}\}\q—.
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Sosithd, dAe] B4 g AES HEA oYl gk & 4 3
thAl462 A23 A2kE). "HAAF ol e BRF FAY dEdds A%
zbel wl A BE ARE AR e AR S tE At 23
© 2L otk owh, J¥va EXgts 5418 BEo #% B A
< OEAA A&EHEAE oA B Aol #st AAFH AAL o] F
2 g Qojof &r}200)

AR Ad6z Aol w2 AFe] A9, AHAIAL} HA A #
st ARl AL o] Fojok itk Hojx AlddAE 1 A&

ok

288) L EATFA S AT o9l BAW AMTE @78t th 1 AHREE OE 3
Aol FAH BEE AT Ae, A7 obd H7PF A3sZER wEt Hzx
Bl &= (first country of asylum)©O.2 A== A, 3Y= ofd 717} A38x=
o] wel kAZF A|3=(safe third country)©.2 FHTEE AL AZE APHO]
Rl = AAAHE & AS, A7 A ot WFAHAE 2 g 7Yt
o] HAE AAE & Aol glads H A4S 3 457t Aok

289) B A= I T FoTYoA A3 mE AlHe] HE ok T A31
Z A8 Ztso #AgE AA AGs & ¢ Ut} AB1E AREY AEo) AMGFEE

oral L H9) AR Ee BAE AZSAY A6l 2
e GFS A F UE AR FAo| B PB E= BAE ABIA 2ol
A% Qe FFL LEF 49 Sl Ytk

290) Case C-69/10 Brahim Samba Diouf v Ministre du Travail, de 1’Emploi et de
I"Immigration [2011] ECR 1-7151, ECLI:EU:C:2011:524, para 70.
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wlojok KT EARZ, Aldex A3d). Ao st el ATHA
FAY o3 fHE & F douh o= st AFo] EIbFsHAAY =
3l oH A= & HOH(EAAR, A6z A4 A1E).29D Ad3ze] w
B =74 - 570l A0 #stod= AAMA} HAE E o Ao
(Al46zx A43F A2+D).
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A= BE7Ie] B I7HA, AE7IZE Wl AFo] o]Fox A5
e 1 A37F g wi7kA] A<l A= ' ol HEE F A &
oJob KT HAAH, A6z A5, THARZ, A6z A6 oo tigh
qelE st Atk @ Aol HHE| o]f7l gAY A31zE A8 A
F2NZ I3 olf §lE AT, @ O U7l IAH HIE AFEA,
Aol thE Hzx vls=o] A, 2L ARl (e AAA- g3

= o] E AlAHo] AU B, @ AF H3 e HAE U] A
7t T A4 HAHE BhAl AR 718 AR Ae, @ Hdg
A3 2RE EYATsiAY EHA=siee Ao slidsted AAo o
5 oEs AR tis) AALE oA &7IE AARske A9 Fol ol#g o9

of siget ol2lgk ool st U= WA AR T 3
=9 FEA HFE F Je dgE EEE oA &= A, AR/ M

O

291 °E“PE”ZH dat ASEAL HEHE TAR 2E) A AR Aol B
AE0E 15U T ofAAE FA thstel, YA OEE T Jgko] FE
a4 %uu B oS, WA FFslAE Del Beg oix7} qdrk

3L #ASFAT ibid paras 67-68.

292) o] Aeo] F 289 FaL

203) o] Ao F 289 A © A31E AsTHh)S AFERA, ERHAFAIF 7
g Al&3Al AA S A KAtk AHE QIS AIAH o] o]f §ltta ATE«=
A= Aet
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ol THARZ ) Aldex A7 £19] & 88| A% 84S 173
stal Sk olel mEW AIARINA TH WA o] AFE ook dhH,
Ha 1579 FR7IR990] BAE ool ok Adex A7 All&(a). T=
HY T A¥AEE 543 BEE AXshke 24 dste] AMEEA 9 Y
2 ZA dal AARE stedok gth(Al46E A7 A1), ©lHd 8dE
o] FZHA &v Agole "HAAA, Adex A5FE ALkl U=
FEA wEFE HgE HAstooF drhA4ex A73 A2&). A, A6z
Aed T A7) WE Fho] o]FolA7] H/AE AFE BAStA ok

AthRe A3 A46x AgI.

gle @ 59 MIE A3z A2d Al

ol wheh TR 294 152909} HAH BE(IALeh BEA BEE
EFehel i AAE BF EFdshs Zlo® Bk ol AAAe BA
AT = THIEY, A3 A2 A2

PrA HEE REjsle] Fael dishelt

294) o= FHAA|F ;) Ad6zx Aodell 88 AAo] o] Folx o]F, AF7|ZT Foll
s3] G MEE & Qe WE TaE AN Fael WY == AR
ol AEH717kA 9] 7131 2Rtk

295) Grundgesetz fiir die Bundesrepublik Deutschland (GG).

26 SQe WRHet At WD AW WEAS U
4 ulEde] B FPATRE, BEARL ARATY,
HEd — 784S 53 Jdvise g v#zy 1z — (2%

33-9750040-000268-01, A7 A=} 718keh), 2020 F=.
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AL T 75 o, AHRle] dRlg e dgskA et #edk o]
offof F2 Hoo] tiglh weko] o] Foixrt297) AREE njaAIAH o] QU= A

Aol A7 % (Bundesamt fiir Migration und Fliictlinge, BAMF)->
F7182% 48 ¥l (Asylgrundrecht), F¥1A] 9] (Fliichtlingseigenschaft), F2 X
S (subsididrer Schutz)E HFoJ&X] #Asl & =5 HAEHA THFH, A60
Z A5 == A7l w2 73A| E A SR (Abschiebungsverbot) 17 o] F-o]]
thate] T2

2) I42A

= + MRS, A31zed Asta ok A1l = A
WolidnlAge] A& AHo=w slofop &tm, o]-frt AAF oo et =
g TR HlE, SAld RS e THRE O O8 AAEASTA 2A

= 79, o mE Aot oF-E st of gt} 4% BF
AR 2 AFAAFCl fle Adde AFAARAN A AAEAL L
(Abschiebungsandrohung) & sl oF ("B S, A|34=x, A6z Fan). 7]
A e Ao R2RE & A, dEUTAH, e FEHIEN e
oA 2ol Wt e =7 HiZAIA ek AAReFTE e o=
Aol AREE 5ol 73A|E AT % (Abschiebungsanordnung) & Sl oF

297) Heusch/Haderlein/Schonenbroicher(Fn. 33), Rn. 96.
299 RAY ApE THEN, A92 Algel FAEH Tk 1 AfRE HEd
4, e HEAT mE FAzok] wel, e 277k MEgel vE A
[¢]
A

© i 4o = =l

57t e AR, 08 FEIYE =0l 2AH BREE AF3
(M25), A26azoll Ag T A3=o] AAHAS thA| wolEd oAt ¢
A3, A27z A v o] fl= A3=o] A1FR1E vhAl HhoE
SJAZY e AHA4E), AT1Zd WE A4 A (Folgenantrag) = A71aZ20
e o]xHH A1’ (Zweitantrag) T AT fle BHASE)7E HAEH S
=l

29) polgldlgel Wgko] Bakelt THIEH, ASE A, WL |
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301)  Heusch/Haderlein/Schonenbroicher(Fn. 33), Rn. 1831. ©]¢} #&#d}e], Z<
2 241 J(Verwaltungsgerichtsordnung (VwGO)) A113Z A58 Al
Ao AR = B2 Esta I8 ek e Hert H&dE A

r 3£

Q]

=

) A &Y
o
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o o &
°{N$ﬂ>-n~—.>l

Aol Attt PAH o] AHo g 28 & ofFrt Aok Adst
bl A stal tkeolEnt SR PAEEFHE). ool il e #HA
el el BEAE, 1A, “FYe oFolgiFd o AA
/3> (Spruchreife)oll #3F A — WAL FHAASA AFoFo A3 =&
Aoz — AgUistal AL =&, 2015, 12-13W =

302) BIErOlﬁﬁiﬁ«l IgdAA HAWHo] 7HA= oujol] #3l|, 1W7], “5d
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HAPAAE AAD o] 152 AA7IZEe] A EH = ARtel Bahod=,308) Eet

e

)

-

o

ol

B>

) 0}‘}‘

PAHLEG oFolPaFe o|EH} HAA — oFolPiFe AFEF HAY
TA=Y AFHE sAHeE —, AT Alle=, 2019, 12-16W F=

303)  Heusch/Haderlein/Schénenbroicher(Fn. 33), Rn. 295; "H|SH, o] v|&dx}
H (Asylverfahrensgesetz (AsylVIG)) Al7] o]¢} & Tk 3’1’}?} Hy =,
BVerwG vaz 1997, 1132, 1133 ff. TARFH FARNASTA AFE FAs)
7] olFe FgA Bz sl dAdstoiol Jth= BElE, BVerwG NVwZ
2012, 240, Rn. 16.

304) Heusch/Haderlein/Schonenbroicher(Fn. 33), Rn. 297. &5 E9], A4 B35 o
Foll A3 AAHe OFEA B, TAFRL Aeox A7d Al wE A EA
A AHre RTS8 & Utk

305) 71 7)A) ¥, Marx in Marx (Hrsg.), Auslinder- und Asylrecht, 3 Aufl., 2017, §
10 Rn. 64. o]¢} o] FALFH Aoz A5 wE JAYAA A Al 3
AR g7} I HI I, A3ex A3F AsE). FAHEAALE I AA=
PP ZA, HEaE tide] HATh Hailbronner, Asyl- und Auslidnderrecht,
4 Auﬂ 2017, Rn. 1141; BVerwGE 114, 122. ZAIEAZ 310l 7} o] Ay
ol THAHALEH, ABox A5 T HAAA AHo] Ertsta, 2
X11123§—°ﬂ e 7hEE AARke] Jhssity £ AR Al #

*j{W =97, o]XF, “5d FAHLEY ThAl #IF AT, Al
tﬂtﬂ-lﬂ]—/\]. tﬂ-_AL_l_,ﬂ 2021 xLz

306) BVerwG NvWZ 2016, 154, Rn. 13 ff.

307 15799 AH7IZre] F4E Ae WA AR ol AAEAEE S HpsA
= ¢ FoHTHIEY, A4z AT ARE ).

308) olol|= THI &, A3daz A2 A1E D A3 W2 AHAAHAEH 2
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of B Ak AN 1F el slok BT, ATAZE A FH, A
A A A ARAR ol FAXTlo Alh Aol ol4E AZstelok
HTRa) T 9]9) Ageld] ATolfsh A A $YURTE 1Y o
Woll AlZstelol FohTI BN, A4z A2 AlE). sgxgegsagl P20l
7b wlEAge] WA BAMSAL, FusiA olf itk ol 1
AL HFA Ho] AKHIEE, AT A1 Xﬂl%’:).

(4) BA}e] 53

= TS, Algas FPAAE FHEA F SRR P
3Tk TGS AT FUTFAA PAL, FEF o wE ol 2
3= ZHAB AASA Bk Feol Bstm, FRFANAL o] T}
Solok FPAAE AANT & ATHOEH, Algaz AIF AR L AR
B). vlEAgo] BuE olf gl Aol 3 AFol ARHW(LL = A

ST
38 A1E), 2137 23 93] olf flE A9l Qo] seHolof @
T}.310)

3) TP

(1) AA-d=k

5o H57}l A HEs FAH BER UHL, S oA g
WA HA BE BARE YR b ve), Zarse] wEe ZA v
A9ish BoA REE PHET ol Zgses dudeRy dume

A= - AFEA 2A), 22 H A3ex A3 A1IE L Ao w2 2HH
AEAZRIL D A= - AFaA 2A)ol Ed

3090 Huber/Eichenhofer/Endres de Oliveira(Fn. 2), Rn. 1833.

50 ool S Rl Bal, AAY, “FUFY GOARAR} AP,
FAHAT #5535, 2018, 163H 0|3} F=.
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e}, AGE SEFE WS Aste] MM AF EE fAGHT
hdlol] el = dRIA7F AHATHL.511-1%).31D

YRAH WAGIA dRAS] wE BF wsol A9 AWE mPa 9
- FgA2 RS AMF=(Office frangais de protection des réfugiés et
apatrides)3129] Hgtol] SITKT =AY, L.531-1%)313) OFE A=
HZAAS 317 o] HakE A1 (la préfecture)e] 21L& A7t )
ok OEo], AAAR ATl #-H AAHE 5] fsiAe ol BAIERA Hx
T8A]4(la structure de premier accueil des demandeurs d’asile)S.ZF-E &
d QU E Wolok FThR.521-1F Fa1).314)

BAA ATl ARl Al gl wel Zg
7} AARRIRE A=A HEITHL.521-1%). AAd6AE gEd7Ae] A&
22 g o|FAAg | g EEE #ete] AHor Qhlizl Hojof 3
(L.521-232) 315 ZAAIA ZFrollA vlaA At ko] A%k o dtka &
etd dRA o " BSAHFSTHAE Ygsh=rl(L.521-7XF, R.521-8%), ©]

HHL

=
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= % Jéh—’_ A
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o

3 AfE §Eske FHRE st welit= A}%"Oﬂ ek Ro= Zips A
HEAL ZAZ ) 194683 T~ A A E(Préambule de la Constitution
du 27 octobre 1946) A4Zz= “AHE TS‘I-h PR et HEfits BE
A IR Fe=e] FEO HlEds 7RI a gsklal, 19461 AW
Aol 1958 dHAAANAE A 7S Adus e ade o
2 Al dWA onE FAYY Aotk Graff et Marie (n 280) 43. Thyh, &AW
Ad3olA 19461 AW AE Aldzxo] HHF WHLlol Bt Agom T
ZAAL 19911 Ao Aof o]FoJH T CC, 25 juillet 1991, n° 91-294 DC. 1993 8
¥ 139 AAA= U vlsdol, HIEAIH gk Aol Wzd w7tA
LG JEANAMY ARE 7 A7t £FETa B3tk CC, 13 aolt 1993,
n® 93-325 DC. 3, fldlr]7-o Addrl 7gel dstols, Al A2d
. 2. 3) #aL

1) o8} ApFErolgla Fth

313) o= <7 - wjelA el @3o|th TA Nantes, 16 septembre 2014, n° 1407765.

314) Graff et Marie (n 280) 71-74; Ministére de l'intérieur, Le guide du Demandeur
d’Asile en France, Septembre 2020, 5.

315) o] EFehA v A HlEdd Wi Fohsta WS Hsirh A"
CE, 30 juillet 2008 M. et Mme Chermykhanov, n° 313767, Leb.
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< TYITHL.541-2x)310) HIZAASTHAAE ST Holes ARl
AEd v3AA A2 A A FITHR.521-14%). HSAIAHL H|sAAH=
PAE Rk GZRE 21 oo dlefok JTHR.531-2%)
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316 7oA HIZAIAF S stAY 5 Tl HISAIARS st ASede e FHA
7F EEA GeTthL.521-72 A3,

317) EEf\H’rih e HIg A, BT A flo]l 5FARA(Conseil d’Etat)
daged gg 713hs =Hste] HsAAHS & A9, " 45 @ A
+, rﬂ%ﬂ%& L.531-5%0] wel AAE &= o A ARrE 1937
o7 AFSHA fe A, HET 71 el AFA e F4AE LEA Fot

Aeto] %ﬂ%—t‘& 735 %Ol UTHL.531-38%). T=4AAC] AN Z-F-ol= 971
4 ol AN AHe F & 9}1, o] B¢ TH AFOZRE Hx7} AN
s, 713 A3 li«l A AL 5

318) FAW AMrEE FHAY §4 %QE%LH 'y HEE v
(L.531-32& A1%), A3xo=ZRE dHx9 4 ) E =
o7 AYFo] 7Fed AHES E AR3), AHLASs A XS AUAS
g AR = A3E)7E o
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(3) TAE=E

AR AR diREe ddie I/ Y(Cour nationale du  droit
d’asile)ol] AA&Y ¢ ATERD AL7IFE AAHS AN SEREH 114

el
OJtHL.532-1% Al23}). A&7]ZF Weol| =7hdeig el AAE 3 45 92

Moz WA BAYMA AFY At A% FARHKL-1% AP,
B dRIEeR ABE P APAARG ABEE B B YelM B
a7} QREA P ele)s gk

TAAIREAS] el SAABage] WHOR o Fojath weby WA
Ao AABAE FEoR WEE AHS Axe] AYE B A
o HPHLS222). AAAT HBAHe] AR ARE Aol T, A

T ATE Al Be A4S O RS

2 1)
sl BAe @ 4 ek A% AAHe] APA A

3200 A x| 9ol &3, CE, 9 novembre 1966 Toumbouros, n° 58903, Leb. F-71 H
& A 9ol &3l CE, 30 décembre 2014, n° 363161, Leb.

320 BEo| 7bed AA F8L M=, L532-1%2 A1l 850 =T,
TEAARY vE Tz A AAd A AFS A= Ak o]Ed o

3t BE2 =% AW Y(Tribunal administratif de Melun)e] I&o]t}. Graff et
Marie (n 280) 150-51. =7PdelH ol thet 7Hahe, AAL, “dRiA S A1--
ake] AFA — Zep2o] 20159 N YHIHAE FAHSE —, AAHPAT
A45%, 2016, 14290 =,

322) o]of & Fst= R FHAY A7 EE AB3Fe BHIE oFE I FAHHY
Ao Je A, TS I3 A4, L.531-37F T L.531-38%00 e
TEAR (S, ANE Aoe ALdgthol e A5, L2A EHAZRXE W

b mrow RAWE AR s A9, AN d ARAAo)
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ol
N
do
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= 3 A, FAT o9y Frte HEFH HARJMIE
e A5, HHF A3 ERES Y=t Ao Aol A A
ANAHOZA Al&EHatel| wey ARZAA ] AAA H5, 3 s
Hollo] fgdo] U= AZA A&zt wet ARZAA o] AW A
5] ATHL.542-2%).

5o AeA MaRed #al, A
Z Al409@ A3Z, 1991, 441 F=.
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A9, TIPS VI AES PPUA L HaE o PO of
B B ARARel B 24, HA94
7k B AH, FFA] BF AR H2EF FE S5 ATHLOI4]
2 Fa), oS sl PFAel Hel Qo WAR ALE T F=

A= Aolrh20) o]H7E Alaes HAYAPAEE ALHL.722-7%). EUAaE
A4S 87107 A e ARFERIIIAE(le référé-liberté) A A1HT =

Sk SRl GA Qaage] thgel Hram ool Hal: Py

AR 71 E(le référé-suspension)Z} AFHRE7AHES AT 4 ATh329)

= ZA5ole W71FY(la zone d’attente)olA] Y=
AR A "ok olsk dFEd grEe "= AL L3s1-1E ofst ¥

324) Code de justice administratif.

325) A Fradvel] AR AR NEL, AT 321), 144-1451 F=E

3200 CE, 19 octobre 2007, avis M. Hammou, M. Benabdelhak, n®* 306821 et
308822.

327) Xavier Vandendriessche, Code de [’entrée et du séjour des étrangers et du
droit d’asile : Annoté & commenté, 11° éd, Paris, Dalloz, 2021, 414. AR &
7hAEe] dRbEol e, WtdA, cxgt PFLSHY THAEEE Y A
', PAPAT A|5535, 2018, 6 =

328) CE, 17 mai 1993, M. Khenfar, n° 121969.

329) Vandendriessche (n 327) 473-74. AR 7}A ] dut2d #3, wAAH(F
327), 4-57 F=
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L.352-1% olstel] g5} Sl=d, Hedvtgel wek tE =7kl AAke
7b e AS, =g, L3132z A3 RAW ARV e A
30 BEZAAe]l WusAl ol sle A d=e AFE F Utk
L352-1%c] M= WusiA olf gle A%t F2 AAFUEe] vesd

= ey T ffsie] Al Hshed
735-E ort). old HlZAA s FF
Hoo) teh A= TP, Fpz B ik AAe] BsiA ol
7F SEAE Aol e To=A, L3522z wEY, e
=7k AAbelR EAR QI AR 9o AFAFL ARrate]l golste
OIS AadshE Ao Atk Y 9=ele] Y=ol o A

g

of FUT VL Tlshe A9 ohd B, ARTY YIS PR P

2. My

Autiel nEsl Wag Agolgs AAME 2de AdHown sod
Hos HEE FE Qu, Pold WHom 4EY FE Yk dHnD
Bol At AR, HA A ABA B/} FA FAT vk, BA A
S94 Wrkel A w5l Was Al dAgs o Buwd

of web dREI} BelE FE g, HARY e FYFAY
4 % Qo] WEES FWNA £ BIL ol £E lnk. o]t
A A6 e duns Roldxst B4 A 994 Wk AR v
Atk 1 %, SARF) o AYYA Aol Bl WEE ol 4
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) dRIES o dat
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Ee W& ARFLA Ths st
SdTEol A 2Ho] o] FAR = 75 =7 (Canada Border Services
Agency, CBSA)9| Adstol] AAPE o] Foixnt. Ed=dollA S s
Aol % A glel AHuttel d=ste Agel sidste® A=24
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332) ORI 9 3]
SR} ol tigk BE-S gdsts dWEE(Refugee Appeal Division, RAD)
2 o]FoiXt} olo #AJF A I ANz, HAYF 93), 53¢ F=x ol
22 93] e AvLs JYFo dFoIAT HAdI AR 7ss A
oo st FAPHZA 7]FElal AWE T} Liz Nastasi and others, Administrative
Law: Principles and Advocacy (4th edn, Emond Montgomery Publications
Limited 2020) 33ft.

333) o]4e] 3| FAIAN #3l|, Fournier-Ruggles (n 125) 440ff = 3]F FH4 A}
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AH2l0] HRAAAE AHE FPolE UHMRERE Aol IR
Th36 GRRERAE AFle] WopY vl EE BIIL BAF Ao
AGsH=AE 4 A ME

ot Tolwl - GRS A95E A3 b)E GHRTI} RojgE=

BN

S ol met GRlRsTE AlgE 49, @ o|nldnlgds|el dRiEs AlFo]
ARE A, Q@ AA A dste FAAZAYGS Y, ARSI Ee
E71% B, @ AMuttel GRS E AHE7] ol A3Tel AAS A,

a7 AE st Abdol Aiutkel el A3 Abolell oW Bl AR

o AT YL BHOR ARN YUK WY EE Golo] ol z}o_na

B9, ©® AHAe] ATl Fop wHlow ARHUL, A A3
% 53T 5 A= A9 O ANFHeE AYY Frhny Whﬁ.ﬁ
Mutetell =29k A9(e, = =oly AF=7PE Ad=7tel sigshs 25
ASIgeh, @ AAee] b, el e FAF Aele) Fa), T W E
ZAYHE ol FE YFAHOR BHE FNH, A3sE AFY AHfHOE
Ydadon Bud Ae AdRThzl sk A2 o FHAYE A7)
o7 SIThrolm - UHIBEW, A0 ALIF). TolRl - dRREW, A3sE
Aoy AUE APFoR s AT mE Aol A4 - A9 - 2
of W} At 54 Fvbel distel AAE FRReR 98 Al Y =
£ AT AR AN, IFAAA B5E A BhE FHsD Yok

334) Fournier-Ruggles (n 125) 445.

335) ibid.

336) B o) Fof FHAA ATl WHEE Afole dRIEIFAN FH4 FAE
g & JokolWl - GHIHSTH, A104Z% ).
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ddnsissh gobd Ul mE wssl Wad Ates AXW ATe
gxog FRSL Atk F Autt WANH BEH BEo YO W

3 MBI} WRRE L HE Aol
3

2ol AREE Aeoe dHEER o]iAdS & 4 Utk o]oilH
NREH, A0z 2 A1z A= ok A

3 o4l o] e A IREERE AMIAS} WA A Rkl o)
slo] A 2o] A = ATHAIN10Z A3, GNRTE] AAPH o] AlH
Qo] B357F Hagh Abghel] sdet=A7E 2EQOER GRIERER oA
01011 sl AARE 4= Q) oAl WolEols A9 dHIRER] HA

AetAY, HAd - 85T F ATk AINLLE AF). TRl - GRS A

3 A B WEE SHA WP UWINES BEH BErt YUHolehs A
o] #3ll, Ruma Mandal, ‘Protection Mechanisms Outside of the 1951 Convention
(“Complementary Protection”)” (2005) UNHCR Legal and Protection Policy
Research Series, PPLA/2005/02, para 106; Nicole Dicker and Joanna Mansfield,
‘Filling the protection gap: current trends in complementary protection in
Canada, Mexico and Australia’ (2012) New Issues in Refugee Research,

UNHCR Policy Development and Evaluation Service, Research Paper No 238, 5
=z
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o=l B39 @ dHHs *l%—% A3 - 2719 A, @ AAHe] A
HE w3k ZA7E AU B3 ol §le Ae, @ A A3 FA
e o7t JIAHE 4939 © BE A9e] F5 - FHiol tigh Aol
olo] sigett. dlEEdAs e AUAAE AR FEHE
thAIl102 A3F i.}ﬂ). a3 g AArE daE A

AastAE etk

m}.
rkﬂ
v}
5

(4) AHEAA

Tolq) - Eln o] WE GAAR tElAE Auadel AHAAE
Y 5 drholul - GBS, AR A ek, A AR

o
o

QH BT ] ]'J"’Jr(Minister of Public Safety and Emergency Preparedness)
I dEste], AYER] e T2 tigE Fdo] Ao Erbed
dE A, J’}l‘?HUH?Jr wHo] e AR B 4He olfrt Ae A
Feto] Auyttol] E2bsh= AE HIAAZE =2 (irregular arrival) 2 A
ATt olwf g Fek FAL] Al =2sks A A2l whet
gk APgo] gle o A 9)=r?U(designated foreign national) .= ETHA|20.1
k. 2968 vz Aol S olgfg EA4l=Ttel o3 2ol it
ra%g - A% (Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK) c 11.)
of fujEtta WHASIART:. YZ and the Canadian Association of Refugee
Lawyers v Canada (Minister of Citizenship and Immigration and Minister of
Public Safety and Emergency Preparedness) 2015 FC 892. ©] A& AH-o] 3}
23¥712 AT AR YAE OS2, Immigration, Refugees and Citizenship
Canada, ‘The government discontinues its appeal in the Y.Z Litigation’ (7
January 2016).
339) Fiutkel bARE A= AL m=Ie] Aloldl AA®E Aol Fdsirt

Agreement between the Government of Canada and the Government of the
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™
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United States of America for Cooperation in the Examination of Refugee Status
Claims from Nationals of Third Countries (Canada-USA) (entered into force 29
December 2004) CTS 2004/2.

340) Fournier-Ruggles (n 125) 571.
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2 ggstodol FrhTolwl - YR 5 xﬂnz A23H(a)). AFEAAF @A

e /\HE% —o—ﬂ% A= o 1o, ABdEE o|vdRIfds] e V& V&

= EUE AAE stoof gtk o|fide3]e] AA ol HApel| skt

AT 1%%}% A5, olvidwif ¥z Ads giAseE ddes & F

N, 7] - FETE & S ki) A WAl dEiAe dEHo=w

ATHY WAL Lubd 2848 THAE 8% EAUT EAEE As &
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1% WAT Aot Favt HEAT( N - IR, A4
Bl Aot FATEAE S A4
2= &% At
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fu)
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QI Fad Aol Y= B9l B3
BE7L B Al sFsh=Ael tid olMuus U] Age] HA
4¢Pl ok RS gsaE 1 Aol FeAe] wguofof s,

341) Y] AAREEHS TAUPH AW ((Federal Courts Act, RSC 1985 ¢ F-7)°ll
FAE o] ok e H A18.1F A3 wrEd AWt U3 E== AT}
FZ2o tisted 54 2lE W 4 3, Aol ¥

8 mi Alao] 2% - @e - A9 - Aol el FEEI - Hk - B - 3A

ATL @ & Yok AFAY AREE O FAR - ATFY] Y= AF
Ee PR BAAT A5, @ ADH o YA, BAH FHY T P 9
st e AAE FFEA de A9, @ 715 B SEveA oy
g wEstn A4 - 3ol Wt A A% @ AFHAY WyzYe
Yo, He Fold AR thd ;e glo] AU edlste] A% - WHS
B A9, 6 A7) - B0 QA% A9 Ee FANS @ 49, © ol W
4918 @ A5 A ATCDFALE, A18.1% A4, o|MAH )
S A APEAALY] TAFSl A TAR - o]R - RIS B3 A

772 J(Federal Courts Citizenship, Immigration and Refugee Protection
Rules, SOR/93-22)°] wEt},

342) Fournier-Ruggles (n 125) 575-76.

343) OfE, Al87.120l wEW, A2 APHAAL A HE - FA ] AEe] Bt
TALe]l AAo] I7IE e OE A e AFsHAl & Aolgta A
s, A25dA WY Azl FHA FAE AVIE & Ak olR - dHlR
SH ) ARTIX).

344) Supreme Court Act, RSC 1985 ¢ S-26.

345) Fournier-Ruggles (n 125) 576.
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2008 Dunsmuir B2 oY=, FAZAH] AAZH AHA gk AA]
< ‘tiAA AP (correctness)et ‘el A AP (reasonableness) T+ 7FA|7}
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A
AR el i AATEE FeH AR 2R, o9
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346) o= oA R ] =3FhE Aol ofuje}t AW LRk
e &8 Aoyt Hulgk g ekl APEAEE 9_]7@3}
AlAP(patent unreasonableness)®} HHIA 2o gGlE ¢
AP (reasonableness simpliciter)’} A=, @< FEld Aok ¢hstd FelAd
AARe] gde] ke Bk oplzy, A¥ gde] hssttiats delde] Aort
HAsla] gk oo R HIFEAdS &Rldke Zlo] FAAHstE olfE
Dunsmuir JZAANA 2| AAE dLSI= AT} Dunsmuir v New Brunswick
2008 SCC 9, paras 34-50.

347) ibid para 47.

348) Canada (Minister of Citizenship and Immigration) v Khosa 2009 SCC 12, para
25.

349) Canada (Minister of Citizenship and Immigration) v Vavilov 2019 SCC 65,
paras 16ff. elol siFel= A2 O AHAVE tAA AAE =3 44
(HEAA tiAZA AALS BHASEAY el AP A AKreview) 7} o2t 0] )4l

H(appeal) & 3I=F AT A9 2 @ ‘WO Al (rule of law)7} ©]& 273}

HAMA BAZE ARl HAY, WAA ANHOE F23 BAS Y
A, 50 oPde] g3 REAY B 497} Aok pade

F7HA QL o] AAE THeAe wiAISHAl sk
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AABGERI0 T A WEHL BANE Shsie UF AN
A &JAsFAT35D

Bl Dunsmuir A715E o|m] Toldl - ANIR S | A|97x°] 8o &
g AR A0 EAIR olsfiste] el AlAkel msithss) ol UNIRS
F7F w33 A9729 sjAdl #sl® rRxbIAgE #A o AR B
T g1Enkssy) ol#d el Akl AL Vaviloy WA o]Fox= oH

3 fA1 gleks
2) A A 9484 7t

HA A A8 B Axe I HAE AAsSEA 42 FHolEge=
Aol A dRIAAL dapet FARRE ol AT, AEs] HapH o] Aol
o RS A5o] AR Ae 8 AFE VRS AAHE A &
S A= AAE ARE & Atk AUt Well A= Abgel tiske] H3E
o] A& FAHH] A= AF Z2 AHIFA(security certificate)7} HHF-E
A5l ol& Bl

ATk Belo] BEH REEA o7 - IR I,

s

2
ol
»

350) ibid paras 101ff.

35D ibid paras 115-24.

352) Acosta v Canada (Minister of Citizenship and Immigration) 2009 FC 213, para
11; Kanga v Canada (Minister of Citizenship and Immigration) 2012 FC 482,
paras 5-6.

353) Servellon Melendez v Canada (Minister of Citizenship and Immigration) 2014
FC 700, paras 19-23; Paz Guifarro (n 106) paras 18-19. T}RF A|9729] 289
skl e AARE st 2ol Bigesty Lo siol Akl thAld AA
E Stook = HA BZEZ, Chalita Gonzalez v Canada (Minister of
Citizenship and Immigration) 2011 FC 1059, para 29. FAFE FH A4 34 <]
Aol tiAA AALE, AHdBAIY EAlAE el AARE AEstoior &
= HA WEE, Innocent v Canada (Minister of Citizenship and Immigration)
2009 FC 1019, paras 34-37.

354) Manan v Canada (Minister of Citizenship and Immigration) 2020 FC 150, paras
20-26.
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Apszel WE A - 244 12 s, HA A 84 B
Aol Tiste] Hepy wml mE nEA nEol AFE OE £ db ALY
s BAolt BE 7 A 994 W7k wAlel B8 AYE APEAALY
el Eeh ojw] APRAIAel A EEE AAZIZe] YA FEAES £
S S ARl o AAIALS PRz o] E3s)

(1) A3A4

AT el Q= Aol tisted HaAHol A= HARHe Y= A F
© AnBAZL wRE A9 HA A P4 BAE AT 5 Yrkso e
ZAE 9FAA4 = gFUe] thetel ek, QW m= FAA ALY P

(

N

s, TR M3 Ee 2ARHAE o= uEdn(olR - HREEH, A7T
Z A1gh3sn A, A2z A2 w2w O THIHRIIER 358 Al15%
of mt Q1= il 3 @ St el ARt =7HE R X—lmﬂzﬁé
Huttell =243 A, mH=oluy AF=7F AQ=7lel sdshe 7

= AL@th 359 O omw%%w ojste] IR E AlFgo] AN, é@

355) Woldemichael v Canada (Minister of Citizenship and Immigration) 2020 FC
655, paras 25-27.

356) A AL ojn] o] FofR T o= juntel Hold EAsHA =t H
7 A A9 Brrel .S A X3 Zlow, HA A ¥4 BrF AFe
et AFZAAES & F AAHA 8 olFE Ut EASHA Feud
APHAAL A 2 gl QIolA 7A=Y Perez v Canada (Minister of
Citizenship and Immigration) 2009 FCA 171.

3 AAF o R2e TN RES 9 olvidvig ARl mE AW
&, didez SRIG( R - GREEH, A77E A1), AREAAA F
A de] greAdeltal s A, L SAE AEHoE HAEEe] dn
(A180=).

358) Extradition Act, SC 1999 ¢ 18.

359) 19| Feher A0A AREAI=R! 71|25 E =3t RS AAS
& Ae Bo ZAre] A ede Fe Aol vt Tde - ZPv??i’éh Al1s
Z Aol A== o] opdA Rt Ay de ARESA=ATE =3

- 226 - M =T



2718 A 1270de] AR 2 AT, T AAHESAT] A=
36700l AAsHA 2 AP, @ IHEZE v Ao sigste] Aol A

thAll12x A3, 283 A2z A3l A3 GRs vAF A
A9 A7 A A AR wrkE AARse Aeole

3k Agel sist=ATE AAde] "FTHA13x(d). & Febd dRlel
sFst=Ae AAPES A ALEL, BEAH BHE oAt sidsh=ARt
AALET ojuf AlHRle] FUig MARE sty Y=AAR] Ao, 7t
Muth 35 Aol HeA A AAkstodor IohA132(d)(). L 219

of g Aol s, I A=z st GRS FEIAY NS
A v AeddE s At Boldo] TARNE HAR i8S 9
A3tATE.  Feher v Canada (Minister of Public Safety and Emergency
Preparedness) 2019 FC 355, paras 240-54. 0|2t 29| G who} sy}

ARe AT H2ES AR AAEien, &5 dEdstel oste] W7
o & wW7HA o7 FEE FAL Aol st BH F HEARE,
Immigration, Refugees and Citizenship Canada, ‘Canada ends the Designated
Country of Origin practice’ (17 May 2019).

360) Ayttt Woll A wxade] | Aol 237t A HEY A FFel 104
od Al A, Autk vrolA FHBA0] | Afole wek I iEVE NG
o WellA o] Foixl A Ayttt 237F ARt WEY A Il 10d o)
A9l A$7t =gdT

B e )
- 227 - A =1



AAR1e) Fgolls Ao A FAH HEol WAl Ayt Qi
A= AR Asto] AHE AFstelof steAE A AAkste ok dT}

(A132(d)i)). o5k A2z A3l B3 GRES vAlE AMH7E AE
AN A sﬁ FtEA = AAEE dert k. O A<le] Hd
FFo] 100d ol Al HHE AEsted AAEZEE A 2d mve®

A
ALY Jooz AHEA] o2 g, e @ Rkl Ayt Wellx
e A5 A dZol 10d o] A WA= Qdste] Ajunt el
AT, o]Ae] dHlg e AlxFel sjddth= ol IRIHA B B+

AT A1 13 Z(e)).

=2
rr
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19
o
v
rg
2
o,
ofl
gﬂ
rr
A
b
%
X,
-~
rol

GRS Aol ARE A HA A AP H7F SANA AEE A
E AE3] HslMe 2 SAHVE AFZEAA olFd BASIAY, I FTAHE
A AAFAANA AESHA] ESF dlo] el olf7F Ae d-ofoF

CHAIT13%(a)). 12t Hele Az HA A A H7HlAM Aol a3

AFE AZHA £ ATOIE R HgHchie) s AFE F
AR wgke W olMumselUsle] AEw th2A ge A} =29 A
o8 BUARE, HA A AFY W YYFTACEAE 1 olFe F

7R E AwHolol slEg oo B3I AAE FldPstejof i}.362)
A13Z(a)v= HHES A5o] ARH A5, S¥HI Aol gle 3 HA
=2 =

Al
A 994 WHE ggshs 27o] of

i}

T 9dE Ao B 5 Ak & HA A 9494 Bk AR umns A

361) Aboud v Canada (Minister of Citizenship and Immigration) 2014 FC 1019 (¥
& B4 A AFAE HblA A #d AR AlEe] FAWsita Add &
e 249 gede "J@f_& /‘POJ).

362) Chen v Canada (Minister of Citizenship and Immigration), 2009 FC 379 (¥}&3&
Tzt thel el B FTPERFAETE ASFOlE °olF HaskA 2 A
2 o) AFA R Wskes dES =5 212 vigeHolgtal gk ARb.
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A7) optiie) 7149l 278 THEA6] BE Dol JojHE
APREAY AZR] WEke] B w W B ZAA), D4
A WA HrlelAe] FRARs BEE FAAK), 2

olF WAT FARIAR, AN GA AFle] e R
Aol BerE ARBAS maEE Auel sReieA), £248(7 27
b dgltiet dulaAel el Asrl Gebyea) e melstelor dthis
At TE - AR, A7z weh ARl AR HANHS Az
How AT AW WAE we As} Ao
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I
oX,
=
rlﬂ
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= oo g
T 1 A
DA R (+)
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-
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(4) &3

A A 34 W7F dACA F3ETdo] AHE wolEole AT
Bih= Mol - GRIREH | A142 AR Utk oo wam Ao
A2z A3ge] HES x| oRd wet AFEE Hee o
2(_]1:]-.366)

o
o2t
)
N

AAQleol kR A2z A3 AHES A o= Afols dREEV}
AsEeR36n 1o W) All12zx A3ge] Hge W Afol sigdud

S et v A" =7F B Aacke] dAA HAEE

=
o] Axd #o|t}.

3) FYAA

363) Martin Jones and Sasha Baglay, Refugee Law (Irwin Law 2007) 332.

364) Raza v Canada (Minister of Citizenship and Immigration) 2007 FCA 385.

365) Ragupathy v Canada (Minister of Public Safety and Emergency Preparedness)
2006 FC 1370 (AlA<Rle] iyt 5ol f1go] S Algolghes A= 3
Z7F o, Ioads B4 A 9348 WUk ARbE 34 Abele] et
HFo] & o dA} 7] 84S AR Zlo] It ddk AR,

366) A|1122& A3aFe] W&ol HaliAE, o] Ao 1. 2. 2) (2) FaL

367) GRIH S Ho] Al Aol #sAE, o] Aol A4d 1L 1. 1) FaL
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o] WS HAEHEA el HIAXEE FE F e
27F ek A, Tolvl - IR S 517g 368) 2302 Al1gkel] whet ko] A
Foz HYPAAE & ¢ Aok I AFE FEEA, $8AE, 1
2 A Ao g Qs =7k A Wie] wIZE AAel drkA o2
EAee 497 A Ad ok ol AFe GEA AT 5 A
of A% AT e Aele FAE F Ik oWl - IR S, #1230
Z A3, APHAAL ZF7E o] FoR Aol dlelHd AHol fle
ol A3 &2 Ado] o] Fold uwj7hA] o] FAATK oWl - AR T

TR A2312). ol B/ A A84 HrE AT Aeolx mzkRoln
(2 148 A232x). Yot A2 =R - 244 1y e AR a1y
of gt IFd Fo oFol] A3k AAo]

- 9)\‘:]'(71%'% T A233%)369) EAHE AAC iy ERES o|NEL
(Immigration Appeal Division)ol] 3l=tHl, o|uf o}&< HAHe| o|el& 1H3}
o A=A - 242 1y wE FA19 et JdAdE o JAPAE & -

YKol - FUREH , Ale2Z ©]5f 1) 370

& A

= FE Yol Y =o] HAIFZow o=z, 2080 wat

ol AAH e FTECE AR F URE sVkete Ae AAHSE

368) Immigration and Refugee Protection Regulations, SOR 2002-227.

369) o] gk EAATI HFF AFS wl-- A olg= Hell sk, Adviento v
Canada (Minister of Citizenship and Immigration) 2003 FC 1430.

370) FA AR AR B HE L8, AdA de dFHe) o), d=H - 2
AA ol wE FAZ LAl Utk ok, Aol Z‘Xé] E5S AV A9l
© A=A - 243 e wE FAZLAY AHre L A8l fitk(Tolwl -
HRIRSH, Ae7E A1,
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S o]2 <AFA A3 (affirmative application)o]g} 3t1,37) 1o wE F
Ao W8S v (asylum)2}t $Th372) I @78 g drle sdsl= A
S-o|th3) AEHAGRY AAETHFTA dHo] HEEH= Ay T SR
of AHF7F ofUth §HH, EAEAIL oW AAE Afele WolHo g HE
AAE ALY, HEZROE B39 AErl Bo HAFAES AAHZ o=
‘o2 A1 (defensive application)©]2} TE374 B ARl =AW A
FFA Aol tj-getha AWHEHTE) HAF A ok 1l
sgate 49370 B A Fok A 7] 9ol de AR 7
Joh Aol A, adE g4 82 TolRl=rE R, Al2412(b)(3)3770)
7 W, =3, B4 AR 2% AA
=3 o] ¢j=ele] AW - A7t EAGAZT A 9F WS A
Hoehs ASddE I =S JEl IR HAANZE 5 lokA
241Z(b)(3)(A)). T, Toldl=rAy, A241Z(b)3)(B)l NP =<l

Agols 28A Yk A, 5 mEPAPrd nRel 3ol s

2

‘|
rlo
ro
of
of\

F AASSEA 92o] A EEH= Aol daiA= sz o7 gAs497t
=]

AE, SR WA EE AT JE Aols HAAN A9

371) Aleinikoff and others (n 186) 796-797.

372) Legomsky and Rodriguez (n 194) 900. 7-x|Z <l &ojdl= EFvltt th=t) H]
3o ol AAFETAET oyt 2, VA 5 ¥zl AR
Al e AJE e o8 AdE x3ste] gofste A O =, Aleinikoff
and others (n 186) 791 %=,

37) w= SR oR oldfid ek dHlel Ao, dwle] Ao, Moll=2y,
A101Z2(a)(42)(A) FaL.

374) Aleinikoff and others (n 186) 797.

375) Legomsky and Rodriguez (n 194) 900, 919.

376) gk, 54 HlzAlge] Aeet Huges o a7EHE A9 A=r vET
olof] #3A=, o ALl A2A 1L 2. 1) (2) FaL

377 8 USC § 1231.

378) PolRITA W, A2412(b)(3)(B)2] W&ol #siA=, o A2 #l2d 1. 2. 2) 3

al,
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3,380) o]of] thgk AARE ol¥lwm A& MITAARRC] T3 HlZ oS
FEoA Aot BlsAAEe dFRH 0T oNIRide] o¥lgAte ARHE
S30h382) HlZAAO] o3 AAF BANA EAfA s HAAVE
Asd = gtk ol o|¥IFAL T o]|WgtA 7] (Board of Immigration
Appeals, BIA)ol| &J3j Tt 7}53}rt383) o|RIFALR Abzdo] o]FEH BT Al
e B 7 Jdok3dd) vseds ZFA Xt Adshs Ae, EHA
froll Abr ESRE APtk ARt 3E A 2R
of & AAETTA AFRE AdHAYT. S o|vlAAE H|E ¥ Tolyl
W AR24120b)(3)0 W& EARFA AHrEA GRS G
A v 9ol BRG] W AAESTA dFe A

A A= Zlo|thss) EAfd wjAAMTE EAskeE A9 EAAI
oo deiXE  FEITE3se) g, FEQJIEIF(US  Department  of
Homeland Security, DHS)®ll &J3te] EAExF7} 7HA = o] Wol2] A4S 3
= A%, vISAIAEE EnkE o|jlAbe] dit) HlE4lIH o] AREE A, ol
= A or To|fl=4H, A241x0b)3)° WE HAF AHo= I+
2}387)

p

379) o] #o] A2A II. 2. 2) FaL

380) 8 CFR § 208.2(b).

38D B SAAS WYFAREA AARSEA] @an, AHARA o
CFR § 208.9(b).

382) 8§ CFR § 208.14(b), (c). olWIHYUL
ol siEatA] @¥an, PP F3}
74, “m= d AAE AARE —
o, FAT A1sd A4E, 2017, 402
3lth 8 CFR § 1003.10(a).

383) 8 CFR § 208.16(a).

384) Legomsky and Rodriguez (n 194) 921.

385) § CFR § 208.16.

386) 8 CFR § 208.17.

o

bl AlARRICE 8

)
1}.1_1{
Py
o
d
il
>

- 232 - M2l @



2. B8Az}

olFIFAALe] AA ol BESE A o|vEALT|Tol §4AT F Urh HlE
ol A3t AAHLe SE38) E Ao #F AA AR FAE F U
0}.389) mEfkA] EAf] - EAAYE IASHA et dde dsiA s &
B g At o|HIgAr|Tre] Ao BEshe o=l AWaraH el 3
A% = QITh390) o|RIEALe] Ao s o|NIgAT| e AR EA] FA o
‘gl @[/ (clearly erroneous)’t UEA| AV EI, TRE ARgrel| HsiAE=
‘A& AP (de novo review)E $HTF39D) Anbg Ao dAgh A9 HY

< oNIEgAT|FY AMEAA FAHo| BelM= FET S (substantial
evidence)’} A=A AFE AvHy, W 9 I HEof HTIjA= tiAF
AARE 332 Al A4t st AFHo R EAVE JAA
A=Fe= AL ol tiTolW=A, A242F(b)(3)(B)). WM HAAHAE
AAER oJRE FAds uf vHT 242E O BEooAe $arlsAlol
24, @ 35 Brbse 37 Bk, @ AR AR Dt

E8E oPIsh=, @ WBAATE o] FHSH=AT} A4S

ry

387) 8 CFR § 208.3(b).

388) 8 CFR § 1003.1(b)(9).

389) 8 CFR § 1003.1(b)(3).

390) 8 USC § 1252(a)(1).

391) 8 CFR § 1003.1(d)(3)().

392) Vitug v Holder 723 F3d 1056, 1062 (9th Cir 2013); Acharya v Holder 761 F3d
289, 295 (2d Cir 2014). oyl HA Axfo] tis)] s AHARE sHHA B E
=T HEde A% SRJAEY. Huang v Attorney General of US 620 F3d
372, 379 (3d Cir 2010). AlB22 £FF2 dulof] A3 FWAFLZE, H2F, “vH]
o Aol JoJA Chevron Aol FADNH o), FHAT A377 A3,
2009; o), «wlFAPHRO PAFH HEM thet APEH EFol A3 AT
— Chevron SEHY} 1 AEHLE FAoZ — njmdH\AT A48 A5,
2013 =

393) Nken v Holder 556 US 418, 434-46 (2009).
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3. 29T

Jm

SU=THAA d=24 glo]l A== =l tsiAe Als Al EH
7 AP (expedited removal procedure)’} XY= =d|, ol Fs|A= Tolwl=r
21 A23sxdl A Atk LAH o= oo A= owIEY AAL
o] FEQMARS] AARte g S FAEATE Tttt AR Hepd
U EE BEA BT didAtel diEd rhsdel e A-role A AAE
A7 Er7Fseity. & dbefle] @elAQl 7lsAd’(reasonable  possibility  of
persecution)©] AHE T olyg}l cuFo] FE]H < 7153 (reasonable
possibility of torture)©] AHE A-fol% ZAFAE & 4 §la, o|HIHAe

A Gl A FRaA Hrfon

. %e)d B3} 73 F7)

fol
N

559 BEH BEE 594 BBl FE oJETH: A A
A aLelA AwE kel Pk 1 AW PHe REAES Folshs Zelt
oJStAE HEAZ AP, AP, BEAZ AR B gF BB
Aol Bl AVBES T B AHS AFAAG BRI 53
FEEA AR SR 93 1 ARAAR a8 Tl 4%
& A HeiF gk BREA SeIAE APIAUAE ATselE o
o EE A7t EAshE agael dsiA sk Ze YHel A
ovlzh =) etEIgiths 53] itk

e
o
1o
2,
™)

1. A A =}

h B

i) olabe] HlF 2R WAL B B, SHE, “%ﬂl%@%ﬂgl 9
Aol wiFo] £ FARFoAN W11

CFR § 208.30.
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1) ASAA

575 YFAAT AFALE BdHoRE FEUAT, SolF WER
FEHA ¥n BT AFvisolgs BE AT Utk AFEe AT

Al B AR Aol 25 Bastt(Tol U, Al4x A2 B Al29x Fan). A

N

=9 TR FTAS(permanent visa)Z UA|AFS(temporary visa) S E 5
HolZ2 H A30=x).

BIoASS FREC YFTHEIAS(permanent protection visa), QA|XEEA}
S(temporary protection visa), $FH3]HAS(safe haven enterprise visa)396) Al
ZHAIZE ATR397) o] Foll #E A A Q1 AReRS TolRIRg o) &kl el ol

ol FH o] 9;@.39& 5% guge] 54 3 s 213449 w4
™

T HlelA HIZHT oM AT FEF A Aol sl

olE IHE ofF7} om, WAl FraASHA At= FA= AT A

395) o] Af ASEES =olA ddl=el =g dEE 7Y <
ojmlol A e] = 7PaA o ozl 94%?_10] o gHRl o]
A WA d=3ivke] FHoEAM AHe Jixitka AH

Hol, Asd AFAALS foldez st vk oIy 2018. 5. 15 AL
2014542506 H4

396) o] AbF2 HEE 2 Aol 22 - 3S B3 4] &3 9 AY
23E fste] =YHATH oI, A35AZ A3BE Far).

397) o7t KIS 7]RZAQl TR0l Hstods TolRI, Al3sAzel =] U
.

398) Migration Regulations 1994 (Cth) sch 1, pt 4, items 1401, 1403, 1404.

399) Alan Freckelton, Administrative Decision-Making in Australian Migration Law
(ANU eText 2015) 44. Fa3tA 2e AHES F=d ARERZES 3 F 9o 1
AFAAo| Fad= B Z, Minister for Immigration and Multicultural Affairs
v A (1999) FCA 1679.

[e)
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ot AFEF AHel oe FEAA F Y - olgumo] of
lob WEFe s Ao BEAE el ARE ) Goloh BEIE 0
Ag Ak

2) IR - o)A

2012. 8. 13. ©]&, 2014. 1. 1. Aol 52 Qlo] Aoz TFo] =23

ZP (unauthorised maritime arrivals)®] A4l ALHAE 3 7E 4 QA
=

2014. 1. 1. °o]F 5<%l glo] sder 559 %01% A= dFHeRE TF
oA Fast ASAHE & 5 glokAlsE AT 2 Ald6Ax AT Fa)
g, ‘FAC o]FEHUW A (transitory person) & AFEol fIAY AZFAL

Z(bridging visa) EE YA R ZAETS 712 A$ A FE23 ASAHS
sHA| ZRthAl46BZ A1 o). HAol o|FHIUW AFEES] F3H2 o
9 A5ZR Al1gkel] A ¢)T}400

ARAE 200197 =290 =H7IQ) Bk 39} #yo] itk Hyh &
22 Feid F, FA= 91719 ofAdel "@ssta Y ofxriyzgk =1
< 7, EF9 AFE 7 d=eA . 2, wEd
Fo| olo wel FAd F 15082 wEA=C, YH A *P%"Ef_’ o
o|FFIL, U-FolA L= H gl Hstods TFoA FEHT o /‘}Zﬂ—%
Ak glo] o m d=stte HISAAHJINES BEAE AAblA wiAste =
AHAANZ FHAdo] 7Fazl A717F HAUTE Violeta Moreno-Lax, ‘The Interdiction
of Asylum Seekers at Sea: Law and (mal)practice in Europe and Australia’
(2017) Kaldor Centre for International Refugee Law, Policy Brief 4, 3. A}Qtol
#3t AWO ==, William Kirtley, ‘The Tampa Incident: The Legality of
Ruddock v. Vadarlis under International Law and the Implications of Australia’s
New Asylum Policy’ (2002) 41 Columbia Journal of Transnational Law 251,
253ff. 71 o]@olE WIEWEH So= Qg Idvle] AZ|7t Hel, 1980 ¥
Hholl 4 1990 d ] Xt oRIM o] A E s Rl it F5g o] As)
HAc} old tig /TS 2=, Janet Phillips and Harriet Spinks, ‘Immigration
detention in Australia’ (2013) Parliament Library, Background Note. ©3} & A}
As AVIR EFc ol8nt ‘HE Y &FA(Pacific Solution)o] 2kl A A=

400) o7)el= o] 2Rt Byt T AR o® <l o|FHIUY AlgEe]l Edd E}. Ol
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ole} e AP AF FRE BRI HEHE Aolmy, HEA
BE ALRE O[RE HEAEES AFHE ASE niE A gEn
ohek, e Foo] RgBTIL Bekshe A%
?ﬁl

AR = el tiske] 9
oF &2 AAARS AH8sA f71E AAT + Avk(Al4eAx A2 WA

A7&, A46BZ A2& WA A7d. © o] PA F U= Aotk
(A46AZ A3E, A46BE A3, =3, HHAIIASES Ad &7} To|vlgt
Aol A vtel wat HY - wS - ARSI RA 89S Zh5o] ASS AAE)
T Zd5oll= Mol A46Ax A13Fe] A -8-o] FThA46AZ A1AT.

rr
ol
g
o
=)

3) B9 mEAE AR

FolWIW, AsAZRE 7 FET RIAS AFE silou AREHa, o
7S (migration zone)*0D Well Al&st Q1= - JA FET AHSAAE
& 4 gtk #As A Aok oW1FY W A&H ARE
oru®, TFE Hd ofF OA T AY=shs A
THa02) Tk, o] 9ol A &)z Adsio] o3k AAA ARte vl
HEs AT & AT oIRIR, A48Bx).

AL FHopA =, ol ASAA glo] o= A AFEe] tish
o] WRIYAY MR sReHA ¢, W-Fu dFolrrysh o] 337}
FEAEL AU HEF =4 FFEA 1 AAE st AL 2AR

3ttt John Vrachnas and others, Migration and Refugee Law: Principles and
Practice in Australia (3rd edn, Cambridge University Press 2012) 185. Ef%<F
EF4L 20080l FHEATIE 201090 A BE O o|FE AEES
T} Janet Phillips, ‘A comparison of Coalition and Labor government asylum
policies in Australia since 2001’ (2017) Parliamentary Library, Research Paper
Series 2016-17.

40D T30 JE TS X, ASE Aol G} = sMdeltt

402) ok, FAE AL H3ol il oyt gmshA X Aol ALste] ovl
79 Yo = Aoz B} oo #slol=, SZVEB v Minister for Immigration
[2016] FCCA 1300 (7|28t 2 FAFAE Fdsld 1 33 oy 17 28
A de AREE A IFE S0k AR,
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A BEAZE AR olF fEA ARHA W FHE AR W)
A==Ne]

of &k, T AAHE L 7ol HEH= Al FAT= Ao ¥
A%

AR olFo] BFE BE el SNFAAG LAY Aol sFTTHE
oNfE WEAFE

r]I
£
ofo
o
utl
=
o2l
w (]
i
i
-3
R
gt
[\®)
(e)
=
W
[\®]
o0
o
4
=2

g weflol o
Aol Hg T glo] REAE] AMHo] FA AT

\]
tx
fol
£
-z
T
o,

o= ol deloF atm, A&LAA AR Agee oI FF

Ao 3t} ol Balod= A|494AF WA A494FDE7VA 2] T
Ao mEatk. FA9 dille AAHY FEA AAl FEFe AR = FAT
(He6z A4z, AT HF7IREe] 7IHHES AHske dlddl orE 7
T} 406)

403) SZGIZ v Minister for Immigration and Citizenship [2013] FCAFC 71, para 38.

404) ibid paras 43-47.

405 Migration Amendment Act 2014 (Cth).

406) Freckelton (n 399) 74. F-4&3 T o AF7|7tel gk FaFo] A d=,
ALN 19 v Minister for Immigration, Citizenship, Migrant Services and
Multicultural Affairs [2020] FCA 1592.
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dMe AAAE B ARRAAS Ao e o ok O Ao F

(1) BT

T BIARE g AR - FHaol B AT ARS iR GRIA A
(Refugee Review Tribunal)e] #&o|Rlon}407) 2015dFE 1 7]%°] A
A2~ (Administrative  Appeals Tribunal)2 QU3 IT}408) oo RS A}
g AR - FHaol ik Ad ARdS oiFEE AT Y oRIdw]
(Migration and Refugee Division)olA] TFF|AH, JF = UHH(General
Division) X+ ©]¥1%7}7]7H(Immigration Assessment Authority)ollA] TF0
Z1T}.409)

B oy

407) Vrachnas and others (n 400) 325.

408) Tribunals Amalgamation Act 2015 (Cth).

409 ol2Fk AlFA e W AT BES Hola YA APHER Ak
Z1Roe= PR YAkl He Zlo] AHsith= AW 2=, Enid Campbell and
Matthew Groves, ‘Privative Clauses and the Australian Constitution’ (2004) 4
Oxford University Commonwealth Law Journal 51, 56 (fn 27); Freckelton (n
399) 130.
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B AAHTFZA A (Part 7-reviewable d601s10n)410)°ﬂ FskA T o] &
ojRlgt upgol AU o HHK AA, @ A&5dale e 2H, @ A
o] A Tolvly, A501z20l we} FPn|HAHS o-F= 3+ 24, R,
HARIZo Hrte] wel I7iqkRo)] o] dual Adste] 3 24, ® %
o] FAHSAE EET ARkl #3 AN AT HIAE 2
4 oA O ATH ABAHTAR A AFeARE Aol 24 Al

oRIFr wpZol AAUW A9, @ Aol AR 3 AA, @ TFUIRA
EE,L,O,] 7ol wE =7IbE el $3o] Avkar ATl g AA, @ Ao
SASME LTt ARl A BA, @ TolRIRL AlS01= A3ATel whet
g 7152 FHAARN)L A LRt
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410) o]= ol e} HAT | &K= ARFFIOE, TR, A4zl AHolH o
AT A7lell= @D 1994. 9. 1. Aol o]Foixl gopd drlel] sigsiA] fethe
A7, @ 1994. 9. 1. zol| o]Folxl b drlel| sigsh=AE V£ 3,
AeEE B dFEvbe] AR - AaEA, Q@ RaAS dg AREAE, @ B

SAS HALaZAAo] XIETHA411ZE Al1gh. otk %J& | AH 3 BaA
= HLAA, @ AL 55 olWlFY def gl A A o] Fojxl AA,
@ Aol EH% AE ETE AR B3 AR, *lix i} of W& ZAHL A9
Hoh 22 = A2, AR AT AR F o|RIdRI R B 99 Ak
< YRbRe] o] Ak FAAAALY AFETo] e AR ANA olRdt
Re] FIARS AQstH, T2 AR Ee FAES oFE g AAHEC] e
of o AY "oy, AS01R(FP L), ASHZE ARG HjAAMY), A36=

2
=

CRH(LIEZ AHT), A6z A2CHEZS wjAIA ol whet BeAs &
AR - HALEAY AS01CAZE Adddel wet RoAE HAAAS] A3
3= A7t old siddtt ol 2L A4 TL YT Holrk
4 olole AAe WY Aol o]Fox= Zlo] mTtolel HRlt= FA

7b EZFET(OIRIY, Ad11z A3,
412) o] q Aol Moy, As01CAZRe wet HaZAA o] AE AT & 3l
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YPABLE W0 AN FolsIA

HolFEch hil, A%

F=thA4202 ).

AME 18 H 7187}

wAsolol Ath(A2sE Fa). WAY A AEHA Qgd - ZA%
AZHE A9 AZ Aol G Aol glokw 1% RS Bels)
A mejstolol FTAMBAZ A2F). AWM e, YPABLE
A0l el AFH YAE e Zlo] ok A ANE Bk
BEH BB ARE BART A2 BUL BAT 5 Y Aol A%
o A% O ATE s A4, @ 9ARL WAsks 2%, @ 9aYS

o =
= & 7 i, @ ARle] EFAsks Arols Ald20A=xe] wet Zs =
= AN Bk A9E FAE 5 JTKAl4 12
(2) °IWH7 1+
A, Al

oW 7 7= FABATA o|UIANIR Yo MXH r]F=(To|vH
473JAZ), Al&H-ate] wWE Al gk Ad ARdE AT thido] He
‘Al&- =] M2 ZA (fast track reviewable decision)<
2} A A1 (fast track review applicant)®] A& AXsl= A4S 23+
THA473BBX). ©ol= YA O Z 2012. 8. 13. °]F, 2014. 1. 1.
A glo] sidem TFo =A% A=A BE AY m7HY AAL

Sk, o] AdeAxze] AFHES HEIHA| ZUV|E PO 45 {FE3 HE

il

ANE A T Aol olRoln ARAAL BATK oMM, Asz A1),
e, okhE A3Felq HEE B & AAY o|FHH A, HAe] 5
o}

a3 ol YPABAe] B VI B
A Guide to Refugee Law in Australia (2021) <https://www.aat.gov.au/guide-to-refu

2]+, Administrative Appeals Tribunal,

gee-law-in-australia> accessed 8 June 2021, Chap 12, 2-3.
414) Freckelton (n 339) 130ff.
415) o] Aol III. 1. 2) oL
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SICH(AI473DCE WA Al473DFZ, A|473DBZ 3har). AAF A3 9248 &
Aetes 24 Ee d48s A 1HES SFsle A8 & 7 o
(Al473CCZ).

2) APHAAE

oM AR TSt APFAALE AT IH HA2 HE s HAFEH
A3 Y(Federal Circuit Court),418) A*H Y (Federal Court),419) Z1]al

Aol tistel BFE Aol ohd A%, @ = EE Wz 49, @ 9 -
S %ol g3l Y5E A F ol skt SFATE FLH Aol 3
Bt

an @ ARl A - A =

416) 3] 2] A F(bogus document)e] 7d-L A5Z A1 HoHo Jd=d, O 3T
o
[e]

418) Federal Circuit Court of Australia Act 1999 (Cth).
419) Federal Court of Australia Act 1976 (Cth).
420) Commonwealth of Australia Constitution Act 1900 (Cth).
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st} Ta=dy, A752 A5
of & Ayt A FLI Eefd Ak AdrhTolvIH, Al476
2ol ABVATE T F Ue 9EA e ol
T Zo] A= AR thstd= APHAIAL dRlo)
ATHA4762 A23Ha) B A43H).423) BEo] o] AP AjEE A
A’ (privative clause decision) = APHAAE AgtEE AR FAEE
A7 (purported privative clause decision)®l] THSIA = APHAIAL #glo] gt}
I A Ak A476% A2Hb) WA (d)).429
AP A-folle AU HANAA o]Ed A, APHAAT A=
A e AT AEE AoE FREEE AR tiste AAE &
A= BHF Agke 7RI A4764BZE A3 a) WA (). ° A% L
e "Ta5dH, A5z Asetel me AdiEee] A Zoi(Tolwl
Hy A476BZ A2, ==, ITHAE AT S APHAAPE AR
HA| ¢+ ZA(non-privative clause decision) & "TSYHATAR | Aol w
g Aol AT A2 B FAAAL AT S0 AR sk
H ol B3 FehS ok AAFARI200]] Bl A AFHS T}
ZeKTolR ) A476BZ A13H(d)). Eed dHde= HERE, IEYs) o

i

421) Olh e AHAe the d3F(appellate jurisdiction)® HZ2HE NEoz, g
WAL ANA G AR APl ALD A9 ARS T F Y= AR
%‘?}E‘r.

) TEFEY, Arszel WE Bed A%e ojsle) pgew wAT & gtk
Vrachnas and others (n 400) 327-28.

o) 9 YW folzt PYABAXNT B AAFL ol F & Utk

a0 AR AL AR E AL Aol Batel ok (2) AAPES o] ¥,

425 Administrative Appeals Tribunal Act 1975 (Cth) s 44(3).

426) Administrative Appeals Tribunal Act 1975 (Cth) s 45(2).

o
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W H A2 darbdel Bt ddd dgbo] Qlthan)

APHAIALS] H9foll Hate] HAY F8F H2 TolHlg o] AgHF(Part 8,
A474% o)3h) L ARAF(A486AZ ©ol3hY HAES Tl ANcIHAdH
WA APHAAL A%E o7 R o=m ARkt al st ue Aol

ool BAAE 2001de] TolR, Aol Fasitham AMAN D@
B8 BAHA AR AL AREE AR fRe] =olrta
BRI AMAAE ATHE Age A% - SRolm, WUels thE

H
H
Stk Al4TaZ AN, DRI AFS FelsAd 1 BEe ANshe 2
e
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fl

1 A33h. o]H3 ¢

EE

= 91214, Al rol

= A gl weh AR

AN AAE s 2 AR dWA A 99 dolo] ddke =
Aol efntol] HAAIZIZ] fgolutka Argdryah o] ol #ste]
WY 20029 S157/202 Aol A #EA 9
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o
o
r
Su
bt
o
)
r
=
o

427) Federal Court of Australia Act 1976 (Cth) ss 24, 33.

428) o3 FEFS 1992 Ul AlEstEE, 1 oA TIHZAA
APHAADA &3 W& (Administrative Dec1510ns (Judicial Review) Act 1977
(Cth)ol Wk APHAATE ol Foi R lel, ToluM A ARe ThE AukAgl &
4 AASd AAAke] dEl7 BE vt B/\}\}xq ol gt APHAAL AlRE A
o #3)], Vrachnas and others (n 400) 328ff =

429) Migration Amendment (Judicial Review) Act 2001 (Cth).

430) o]k A AAM HIFAHQ YO =E Duncan Kerr, ‘Privative Clauses and
the Courts: Why and How Australian Courts have Resisted Attempts to Remove
the Citizen’s Right to Judicial Review of Unlawful Executive Action’ (2005) 5
Queensland University of Technology Law and Justice Journal 195.

431) Explanatory Memorandum to the Migration Legislation Amendment (Judicial
Review) Bill 1998, para 15.
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of TEFAM, A7sze] wheh g Uel Rold AR WAL & YU
A7) ohd WAR EE Awavt 33O APERS ANT FE ol
3 AN Tejstel R FH AE WAE B st ATe

Fr(jurisdictional error)7} A= A islid= 1 8 FFHo| mIXA

rEThy BT B3] PFQFI dE AL WMo s T Folrd
FAZAR Aol B8y, g oulolA AHSHE Tolviy, Al474%0
A ARAATE AldEE Ao dlEgditta B 4 glokal shdthass o]
g deoz g3s AL AfEE Aoz FHHE AR olge
N

e FBIIATCOINE, ASER F1)49) of A AR ojug
USIthae AF AMAAL AREE 2
| Skstol wAyEHCEA

Yusyf BANAE, ABart ML esE s, 3RE AP =ESAL,

1
zi
lo
it
19
flo
i
rot
o
du
N
N
o
o
rC
o
_{

2

ArE ARS 2z AU, BUE ARE PASAY, TR AR
o SESAY, (HolE A¥e] Aol HRH A FAL ALY 2E
f AR 0|23, o] Qste] Awie] ARWAE FFS BEThH AP
L FYshE Zlolgha SAA, oldF FH W et AT AT

432)  Plaintiff S157/2002 v Commonwealth [2003] HCA 2, para 73 (per Gaudron,
McHugh, Gummow, Kirby and Hayne JJ).

433) ibid para 87.

434) ibid para 104. °]XH THLHIOZ Q3| WHETAHC] FEI A ¥, F
Al S LT olfFEE AMAAN viAlzde] A AAZ o]l o
‘APHZA F7F(judicial sympathy) 2 AXHo] obd TR APHAIAL vl A 2&o)
T ek 2e el &8E el Wik et dgdnh ol HalA
+, Peter Cane and others, Principles of Administrative Law (3rd edn, Oxford
University Press 2018) 233 3=

435 Migration Litigation Reform Act 2005 (Cth).

436)  Freckelton (n 399) 213. Bordruddaza v Minister for Immigration and
Multicultural Affairs [2007] FCA 14, paras 55, 57 (per Gleeson CJ, Gummow,
Kirby, Hayne, Heydon and Crennan JJ).

r-?ﬂ N

437) Matthew Groves, ‘Treaties and Legitimate Expectations — The Rise and Fall of
Teoh in Australia’ (2010) 15 Judicial Review 323, 331, para 22.
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oxl

2 ARE T A] JYEAE BESTH oI, A417F A1,

BFH Boo] RAlst ojHe BHFH K39 7o AHIE Fdstd A
< ole} B2 AT AFAAIUT Aol AE AU AZRH IR
B R Qs HuAs das ARG AdioAE olF FARA
23k A9l dste], Tolwli, A4172 A3l wet e AfFow BE
E e UAUY Aotk webA @AYo wE AASHTAE
A A A X gE A4 Gl dgditiE olfE RIAES 4l
Aol Frh4n Td o] AL 9Y EE BHo] Eed AFd 3
Aol s s, A AFAAY AAHS B A9 slHgs ofof ik
THFI} Th417E A7F). B2 PPN H5H B35 A=) o]Fd
T o3 Ad17z0d wEt JA=FA A B i) AFAA ] Tk

438) ol dAAHQ AMYo] ol % 3IHT:. Minister for Immigration and
Multicultural Affairs v Yusuf (2001) 206 CLR 323, para 82. S157/202 ¥+Zol| A
= A Aolo gyt TEFE, A75E ASsFelA A AL Fol 3
ettt AAISHATE  Plaintiff S157/2002 (n 432) para 87 (per Gaudron,
McHugh, Gummow, Kirby and Hayne JJ). H2| 23] F A 7FA A A2
F7F obd RS HEs] Fdske doll 39l JAel #eiA=, Freckelton
(399) 225ff =

439) McAdam, Complementary Protection in International Refugee Law (n 24)
131-32.

440) ibid 132.
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slTha4l) olH gt AFAA B BRE 3o AFEH ok IAThA417=

A4g WA Al6d).

441) McAdam, ‘Australian Complementary Protection’ (n 243) 694.
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B%A BE ARe] wge] FANWYY AAEHIA AHe] P W
W, 2EA 1S oA AAEREA 979 o9 Tt Re o
A gas) welth IRE FAMAY AASHEA QR pgel FEHE
Hgol A 7 ejmlyt WMyEE ke a8 ge bt ok Y% =z
zolAE B3 fuaaEe] TNy AMA E9¢ AUL YolA A
WY FASBEA YRl IR Fhel FEH dvkm 2 5 Yk v

o mupiHes AgATel hE AALBIA R flol, 715

o 9ol sl= AF BEs Boo) fidelARe A=l A T#u i
A} Helde ZAEEIA 77t oy eR s
o] Aol F7Hd o A

A AU, v, SFclAE SAME FASEEA dH] vt
SaFo] Jdnh Auntel Barh Badh A2 I 83 QoA ATt
oF A7zs} FASHARY, ARATRe Ao YA Gl AAEREA o
Ao AudE Istal A o S5l AAEEETA dFH ol eljnjst
A 7= Ao SFHAY AASHTA dHL FAHA A aHE o
B 4 F shol Eal

1. A7 3] 2d= 7381 =7}

D EY 9 =g

FYDE TAAAY ) BB REA BE A FUQBERY 3
S8l W99 3 ASAE YA B3 meat 4D
dore] GAZoRA HeF AAlel olsl ZAFHFA oJFo] TLEL T2
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A e ATHEAA 5] WA HATo] FAH oJFo] w7
AFHEA 9He 2ok Bohn WAST JATARIZE AW, olHw

FAA o Foli fadAete] WE FASHITA o ¥7} EaheTha)
S99 A4S fPARALe APPEAe] ol wel APel AR
Hglo] ol 1 ALe AWAEN Atk 12T 5UL GARE @ A
Ao 5Qe) WA RS s1&Ho] BT

=<
S, EPno] A Iy Mo A5z met xeo] AA - nEEw
KX
=

ME S99 B Ak zopl we @] RolE FUUDATAS
A 1 TEo] ARt MANNE 2ok AY HEF 5 Ux, )
QA FAMFF Aol skl AE HofsaA Tl JRE A$
t A%, o8 AW AT £E Aok FUAAF A TH B2

2) "=

HE AgATerdel AASHEA AHe Uy FEse A e

gLy v)Ee TEPAYRY JASREA AHe] A FEH) 9

442) o] Zo] A2 1. 1. 2) (3) FaL

) FrdAdt] MY dAEE AASEEA ool deM= A2 Fan

444) BVerfG NJW 2004, 3407, 3408. wtebs @Rz SAE Tl A=A JoF
Avks A ARA AR FAY Fe gtk owk FJoke] Raygd ]
ER A 71833 {257 42l gk sl Qlojx Hxz o] &
ATk ojw] 13 AR 2V} 7 EE BEo FAE olojiA= ¢ drh

445) ebd. ©] ARtell |3+ FE AJN=E, Daniel Lovric, ‘A Constitution Friendly to
International Law: Germany and its Volkerrechtsfreundlichkeit’ (2006) 25
Australian Year Book of International Law 75, 100ff.

446) Constitution du 4 octobre 1958.

447) o) o] AWM FA|FFe] ol #3l, Céline Lageot, ‘France’ in Janneke
Gerards and Joseph Fleuren (eds), Implementation of the FEuropean Convention
on Human Rights and of the judgments of the ECtHR in national case-law: A

comparative analysis (Intersentia 2014) 155ff #=.
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AR BER HANY] AEE FiL AT o= %Xﬂ. HE
AR AR Al FeiAe AASEEA LAY S sk A
oty o HolA mE2 olstllA H¥E tE BFHA 7RI Aut ¥
ok FEEn APl E v A dFe] sHAALd o
&l (understanding)7} HF-gOo= <l 1Fo) o= FA, B8 9P 4
== = oldURe] AT Aol 450 A Hed AASREA <
Zo] a2 FAFA FUTH= HiFo] AV)E F= e Aot AR ]
=9 9k &2 oA BN Ui FASEA, LZTAH ]
7Fedt si4e] W9 el o & 5= Atk o] HolA vxE AASH
24 9] Oz 7¥EE 37t BRE 5+ Aok

it

2 AAEHEA AR u)7h Fo8 )

WHRS AR AR ol wAol i Ay sfutieA BRsrt 4
23 Ao oo dlger AIXE EE AllXFol AHZ wjAl Aol T
sk A7F AlQlEE A2 A AHEJTEAS) wjAATY] Ao Qs H
T ARE A Xdte AeEts HA A @A wUEE ARAE A
H452) T GAAE Folnl - UH RS | Al1122% A3&e] sFdshs 7ol
< Feol tg 9F =e VIR tigk 9@S 1estelof st 74

448) o] Aol A24 1. 1. L
449) o] Zol A2A 1II. 2. 2) Fal
450) o] Aol A2A 1I. 2. 1) %.W_.
4s1) o] ZFo] A2A 1. 2. 2) (4) I
452) Febles (n 113) para 10.
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S DA #eA AHED Tolvl - dRIRSH | A
#ete] FASt ok A1l EdH ‘RS E ¥

1152 Z3A|Eg=A] ol
= A& (protected person)#4) & PP WO = QIAHE AlES v
e Iw - 7EEE9Y f1Yo] e XoE FSsioA s ¢ "HHh S BHE

F 223 Aga dopy Inl 2F A5z Aldel A3 AASSEA 9
Moo 23k g, olol] tid G ARFS O FUHI HHE st
PxdAolaL, o] Adsirlel 17t vttt FFol f1F0] HE A

@ R, 1A EE FAA dele] A&, 2AHFAR et imAZ o
2 7loll EAE y9le] BA - T T vtk Rl o
S fPoz st AUt MEE AL FHEsldAE ok Aty st
= AYE 44 s Avk F sHdnt Teolwl - dRln s, A A ol
m2y B35yl 83t Ao ddsox MUy AASEIAE FEA

= ¥tk ol AR A fdol o= mRZEx| oIt

Muths AAESEA 2o defrt A= HELZ st =4
W2 FAEGE dHE FAld dAste EEe RoEth o9k #Hsty
7 F83 AUE AF5E 7 e Aol Suresh ARAo|Th4S) Yile g
FtollA AUTE =t Fobd dReE IS WYY ook O™
ol ARe vt HEE2E 220 BEdd Y Sgoly FAHYe=E

o

A AEzEE ol Athe olfE AAEA dAE Igsidith A= H

453) o] Zo] A3™ I. 2. 2) (2) FaL

454) ‘RS F W A2 FHoRd Rl e BV H8% AR sdeitie o]
A2 R S7} FoE zojcTolwl - GRS | A95F A2 Z).

455) Suresh (n 83).
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A T o]l 456 A|S3Z A1Hb)= HEgFd FostAY ey 2E

zAo &3 A7F AHuTiel drel 98 A Ao BaHE S A
Eﬁolur A7 AlgEehe XoeRE £ 4 val sk MME‘r o]

= o AtpEde B A7z 9 BAE
DU o Adehe] BET FAA e S TSk Aok

4 B 2RA golo] wale A9 shutiel o
Aol FAL ek ASrolthan IE I ARE Al 2RF 2
o WolEedA T gtk ST FARA A FeolH ArsA A A5,
wheF Aukek Ueld Authel ojsle] o] Foizl A8 NS W 1@
QA Agehn @HeE, AAHA} B2 FAHE 2L opith 5 Yo
BN AL FHH O Teisheiof Ftaon

456) Immigration Act, 1976-77 ¢ 52 s 1.

457 Aol Singh A1 oldz, Jjutiel] ARE A7 AeA ofF-ek FasA
Muthel] dESchE AMTICRE A A7 E BHEE wethke Wt
SHHATY. Singh v Minister of Employment and Immigration [1985] 1 SCR
117. ik A7xs HAFe] dapz BE5E JolAA o=Rle] HAE IRt
o2 Wolstes 1AL oMY Canada (Minister of Employment and
Immigration) v Chiarelli [1992] 1 SCR 711.

458) Suresh (n 83) para 79.

459) ibid paras 121ff.

460) ibid para 49.

461) ibid paras 50-58. FAZ, NUtt T - AFAF, A2zE FEIAY ol
Aol A% - ARE FASI ATk Bums AANA APTEAL HHANE
slo} Aol RArKsA Alole] AL AUAA okaithe HAZ Alze) A
2ol st ARl gick BEEo, A7RE WAJAE B ARBY of
Yo 22 Q8 @Al Hpotential) AF71A REWAR 4k gloia Boeig.
United States v Burns 2001 SCC 7, para 60.

=
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g stk S 3] QA AeE At 1R RS FAEAE ¢
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462) Suresh (n 83) para 60.

463) ibid para 65.

464) ibid para 75.

465) ibid para 76.

466) ibid para 78. TFYh Aabd A QHES R Q& AMAE AAEH Ao o] FHE
= el sigeth @, 7 TolRigye] AEFA ] ARk Fewo] AR 5
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