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43 (Understanding on Rules and Procedures Governing the
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A7 FRE RE BAe] 57 20076 mAA Larks AAen 2 o

1) The end crowns the work.

2) 9=y TWTO #&H1e) g MdlE e (SBGETH), (g AL, 1997), 349,

3) Dispute settlement, World Trade Organization,
<https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm> Z+=Z (2021. 10. 27. &
T,

4) List of All Cases, Internationl Court of Justice,

<https://www.icj—cij.org/en/list-of-all-cases> FFZ (2021. 10. 27. & ZE4H).
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6) olAH, “WTO A¥ AH A BANEAAL", 4710 =AT #1994 A2
(2019), 244.

7) Ibid, 26-28.

8) Ibid, 40™.

9) Ibid, 1394.

10) “It's the end of the World Trade Organisation as we know it”, The
Economist(2019.11.30.), p. 71.

1) #7178, “WTO &4 dAh=re] Eojd gy ojfiFzuel 47 BAHE All2%
(2013), 474.
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ol DSB #A o] ol &S A5 AT F Ue £
(compensation)¥} X 5% %] (suspension of concessions 2+ retaliation)
= 7rAstL Aok 2y o] T HAo] HAAlE AMEH o= 53] A
th16) mhepA BEZ227F WTO @A stollA 385 = 79 #d3 A<
T FHoRA &gEo] gt

gy DSUS BEZA7F Fsfof st gdo] FolqlA 4]
HoslA = okl FARJNE US - Ofset Act (Byrd Amendment)
(Article 226 - Brazil) AFAo A wreF R zxo] Wast “thary} &
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16) BA}o] ALg%E ) F A Al#|Z= Japan - Alcoholic Beverages II AF710] At}
o] AbellA AR ES ALhF FE ool v 5 =Fo W AdAA, F7t
H9 A HE FH Gl wyel gelssic
Bossche, Peter Van Den and Zdouc, Werner, The Law and Policy of the World
Trade Organization, 4% ed., Cambridge University Press (2017), p. 204 3+%.

17) WTO Arbitration Decision, United States - Continued Dumping and Subsidy
Offset Act of 2000 (Original Complaint by Brazil) — Recourse to Arbitration by
the United States under Article 226 of the DSU -, WT/DS217/ARB/BRA
(August 31, 2004)(¢]3} “Decision by the Arbitrator, US - Ofset Act (Byrd
Amendment) (Article 226 - Brazil)"), para. 6.4.

18) Ibid.
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k13
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BxA7} HeHE Qe ola: FE FA

ettt FarlT
= oldE Frdte B4 REXAE AFPee Fd HHolgtae
& & glom20 wElA oldS FEITE HEFA HHo] HAm F
bt Hallet w53 FEs 2Hce e & F e 52 ofY
et A e A9 Aokl
g 9 AAxA e &3 F4 Adl1x20] 7§ dAd = o
go] fFrels HAHo] 2w v HAxH Ao=m HIAY US - FSC
(Article 226 - US) AHolA AN Bxg B dAIAd 33 §
4 A410x2)e] FZ3x7F AA glo] HxaE HAsgs EAMNA7] T

19) WTO Arbitration Decisions, FEuropean Communities - Regime fr the
Importation, Sale and Distribution of Bananas - Recourse to Arbitration by the
European Communities under Article 22.6 of the DSU -, WT/DS27/ARB (April 9,
1999)(°] 3} “Decision by the Arbitrators, EC - Bananas III (US) (Article 226 -
EC)"), para. 6.3.

20) Decision by the Arbitrator, US - Offset Act (Byrd Amendment) (Article 226 -
Brazil), para. 3.74.
ojelof o] HE FIsh= HAS flalAs ARbel whel vk x=A7F HEA A & vk
3% 3R Y). Ibid, para. 6.2.

21) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC), para.
63 T

22) In the event a party to the dispute requests arbitration under paragraph 6 of
Article 22 of the Dispute Settlement Understanding(“DSU”), the arbitrator shall
determine whether the countermeasures are appropriate.

23) In the event the recommendation of the DSB is not followed within the
time-period specified by the panel, [..] the DSB shall grant authorization to the
complaining Member to take appropriate countermeasures, [...].
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o @2 Canada - Aircraft Credits and Guarantees (Article 22.6 -
Canada) Ao A %= Q185 S t}28)

BBz BAo faldt £ WIO dHge 742 WA 13

g #AAs ] WTO Z=7|5FH =97F o] Fo]x ¢t} Pauwelyn(2000)2
WTO @49 44 ge =2 ie nuzxs YAL o Zo|yrk

24) WTO Arbitration Decision, United States - Tax Treatment for “Foreign Sales
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Regional Aircrafi - Recourse to Arbitration by Canada under Article 22.6 of the
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31) Ibid.
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72) Sebastian, supra note 36, p. 366 F=.

73) Article 51 Proportionality
Countermeasures must be commensurate with the injury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question.
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75) Article 4 Remedies
4.7 If the measure in question is found to be a prohibited subsidy, the panel shall
recommend that the subsidizing Member withdraw the subsidy without delay. [...]
76) Article 7 Remedies
70 [Tlhe DSB shall grant authorization to the complaining Member to take
countermeasures, commensurate with the degree and nature of the adverse effects
determined to exist, [...].
77) Article 5 Adverse Effects
[Aldverse effects to the interests of other Members, i.e.:
(a) injury to the domestic industry of another Member;
(b) nullification or impairment of benefits[...];
(c) serious prejudice to the interests of another Member. [...]
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(a) the period of time proposed by the Member concerned, provided that such
period is approved by the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 45 days
after the date of adoption of the recommendations and rulings; or, in the absence
of such agreement,

(c) a period of time determined through binding arbitration within 90 days after
the date of adoption of the recommendations and rulings [...].

81) WTO Arbitration Decisions, FEuropean Communities - Regime fHr the
Importation, Sale and Distribution of Bananas - Recourse to Arbitration by the
European Communities under Article 226 of the DSU - WT/DS27/ARB/ECU
(March 24, 2000)(e]3} “Decision by the Arbitrators, £C - Bananas III (Ecuador)
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82) WTO Arbitration Decisions, European Communities - Measures Concerning
Meat and Meat Products (Hormones) - Recourse to arbitration by the European
Communities under Article 22.6 of the DSU -, WT/DS26/ARB (July 12, 1999)(¢]
3} “Decision by the Arbitrators, £EC - Hormones (US) (Article 226 - EC),
para. 19.

83) Decision by the Arbitrators, £C - Bananas III (Ecuador) (Article 226 - EC),
para. 173.

84) WTO Arbitration Decisions, Brazil - Export Financing Programme for Aircraft
- Recourse to Arbitration by Brazil under Article 22.6 of the Dispute Settlement
Understanding (DSU) and Article 4.11 of the Agreement on Subsidies and
Countervailing Measures (SCM) -, WT/DS46/ARB (August 28, 2000)(°] &}
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85) Decision by the Arbitrator, Canada - Aircraft Credits and Guarantees (Article
226 - Canada), para. 4.1.

86) WTO Arbitration Decisions, United States - Anti-Dumping Act of 1916
(Original Complaint by the European Communities) - Recourse to Arbitration
by the United States under Article 22,6 of the DSU -, WT/DS136/ARB (February
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(2021. 10. 27. HE¥D)).

88) Ihid.

89) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC), para.
3.7.

90) Ibid.
91) WTO Arbitration Decision, United States - Measures Concerning the
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22/1%0 £ A& B4 sdolgl= DSUS H4 o HlFo = o
Fast e A 553 Y A5 AASE A doprter &
thal B 9k T}.96)

5. HEEA 9 FR

DSU #22.8 Bz oA Aol AAL tiA] 3 ¥ 7R3}
AA fvtow Add 2X7F AHHAY, v hwo] Fasty Hefol o
g A AAES AASGAY, dE v whek sl mgstd BHEXA =

olw] HX %= ¥d-E& DSU x1]215101] el A== g AR 7
o ettt k9D weba dd e Al 7)FEE g AE A o it

94) Ihid, para. 50. &4 olB 7|7t TR UFEH FA A SERAAY VS VE
o= Axtetdeh. 7Hg we 23 Al EC - Hormones (Article 226 - EC) A}
7A60Y)ola, 7Hd w8l AY AMHS US - Large Civil Aircraft (2nd Complaint)
(Article 226 - US) A1(2,9424) ]t}

95) Decision by the Arbitrators, EC - Hormones (US) (Article 226 - EC), para.
12.

96) Ihid.
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rr

A7t AAADEA o o] FAA® ofu) FAol guks] £
Agro] AAHYEA o] UF FHALL vie] Yrka @
W et mRzA e 84 Jsd Ao
el ggol ofet 94Tel old ol weh A4 HTh0

b £ L

H
of FAlol W7 AT e wAE mREA] FFo] ofdA FHHE:
A mESHE Aelth, a¥u wREA FES FEAH el 93
o whel A8 c)

97) WTO Appellate Body Report, United States - Continued Suspension of
Obligations in the EC - Hormones Dispute, WT/DS320/AB/R (October 16, 2008),
para. 359.

98) Ihid.

99) Ibid, para. 362.

100) WTO Arbitration Decision, European Communities and certain member States
- Measures Aflecting Trade in Large Civil Aircrafi - Recourse to Article 22.6
of the DSU by the European Union -, WT/DS316/ARB (October 2, 2019) (o]3}
“Decision by the Arbitrators, EC and certain member States - Large Civil
Aircrafi (Article 226 - EC)”), para. 6.49.
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Aol AFE = e FAX A TIxsjoF v AHoln. EC -
Hormones (US) (Article 226 - EC) Aol A FAQNL el AR
o M= deHdew F

7139k gl kel =X Apole Q1A
(“less than apparent”) Lol 7]wtadk FHL&

100 18X Canada - Aircraft Credits and Guarantees (Article
226 - Canada) MM = Ayttt fefnstA AFstd A5 AA
3}l E 3 th=(“has not meaningfully quantified”) o] 2 ##H¥ 7yt
o] F4E dF wolFo|x At US - 1916 Act (EC) (Article
226 - US) AAolA FANL ol “AHT 5 9la, ApdAolx, H
<% A MH(credible, factual, and verifiable information)”2}3 X &3
th103) JS - Tuna II (Mexico) (Article 226 - US) A1) SAIA-
US - Gambling A1° A9 1dS e Fast £+ a9 -+
ol ek =L FejHolofof st FA S uesiof vk &3
T}.104)

23t == e AAetE H AR EHE B UE Fo% Ve F
o 9 g3 (“trade effect”)olt}. US - Ofset Act (Byrd
Amendment) (Article 226 - Brazil)®l SANL F9 @371 GATT
1947 AXXIIZ=Y DSU A2z vepy A= oy, 2317149 5
Aol A AFEE A3 WTO AekarEd os)] Wwolsoxa Qlrkar H ok
Ch105) o]efell DSU #2263 A Fa3t e Hals = ol

fr o

Ol

101) Decision by the Arbitrators, £C - Hormones (US) (Article 226 - EC), para.
41.

102) Decision by the Arbitrator, Canada - Aircrafi Credits and Guarantees (Article
226 - Canada), para. 3.22.

103) Decision by the Arbitrators, US - 1916 Act (EC) (Article 226 - US), para.
5.54.

104) Decision by the Arbitrator, US - Tuna II (Mexico) (Article 226 - US), para.
5.16.
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A3=s T 7=, 5 FHAJ o] (“indirect benefits”)106) o]t} =)

NANA A A (“domestic price suppression”)107), @]z H 2] o] A 9]

Felo wWE AFH LI EIE A FAIRE o Hde] &4 #
|

(“only final judgements”)ell w2} X Fa|ofF s FH109L2 =

>,

4

A4l %‘5‘]1—4% ZA7F A A= 7HE A g dAje] dege v
3l 1 zolE FEsE e Hsgtar FAske slelth o] Wyo] w4
x4 A7y EC - Bananas IIT (US) (Article 226 - E

ojt}, o] AbHeA FAJNL HEZX FFo A AV HE RS
ECollM w=oz Fdue= FqFel, Fa3 == Jd =+

e ZE& Z77F ARgHolof dhrpal AAIFH 0 58] F33t e A
S 2 uol= dA A (“the actual situation”), & & A2
vty = AA Skl EC7F vl o2 iH FYdsts d59 WTO §
Aol Aste= AA 7FE A A (“a counterfactual situation”) aFol A

o

JaaloF geba shglTh i

2
ftlo
jus)

105) Decision by the Arbitrator, US - Oflset Act (Byrd Amendment) (Article 22.6
- Brazil), para. 3.70-3.71.

106) Decision by the Arbitrator, EC - Bananas III (US) (Article 226 - EC), para.
VI.152.

107) WTO Arbitration Decisions, United States - Certain Country of Origin
Labeling (COOL) Requirements - Recourse to Article 226 of the DSU by the
United States -, WT/DS384/ARB, WT/DS386/ARB (December 7, 2015), para. 5.21.

108) Decision by the Arbitrators, US - 1916 Act (EC) (Article 226 - US), paras.
V.76-V.71.

109) Ibid para. V.58.

110) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC),
para. 7.1.

111) “A hypothetical scenario that describes what would have happened in terms of
trade flows had the responding party implemented the DSB recommendations and
rulings”. Decision by the Arbitrators, £C - Bananas III (US) (Article 226 -

20 A =Tl 8



olwl 71 Al el FAAL el EAA Te Ak
A4e oldstdryd wANe Yo 8o dF A Aveled
QolPYrhi 223 o9 2o AAA 4ol FEaAok T WA Ee

3;
e
&
o

2 fAA (“plausibility”) = (“reasonability”)& A A3} TF113) o]
of 22 7S 85 H AL BANAVI T Ay AH S oY)
= WAool Aol Adee] g dy] wiEolthld i o] AHAR

o] % vhekgt Aol A H4H ATk

DSU A|224%E5 w=5317] Y= oA AA " BExxe =+
g

o] #ast T Hslo FEol &S (“equivalent”)sfoF Fr}. ojuf 4

of ofulel] el TAJNS HiEzAe s Fa3 e HHo E
F ##E A (“correspondence”), A (“identity”), = ¥ (“balance”)©]
ghar FHsATIe  aelar o ASsh=A e dHd

(“quantitative”) S A FAtEojor st} 11N welA EC - Hormones

EC), para. 7.1.

112) Decision by the Arbitrators, US - Tuna II (Mexico) (Article 226 - US),
para. 4.4.

113) 7bid, para. 4.5.

114) 7bid para. 4.4.

115) Ibid, n. 100.

116) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC),
para. 4.2.

117) Decision by the Arbitrators, EC - Hormones (US) (Article 226 - EC), para.
20. US - FSC (Article 226 - US) A9 SANE F&steA o5& FF<Qd 9
wle &) Fhotatojop stk o digk 2AE DSU A224x9F A|22.7x2] EdolA
zkektk, WTO Arbitration Decision, US - FSC (Article 226 - US), paras.
577-578. a3t =+ HdlY F=& FHA SHollA Fetstar = 942 DSU
A25z 23 FAANAE AHFHAY. WTO Award of the Arbitrators, United
States - Section 110(5) of the US Copyright Act - Recourse to Arbitration
under Article 25 of the DSU -, WT/DS160/ARB25/1 (November 9, 2001), para.

- A=t



(US) (Article 226 - EC) MoA T BEZA 9] 53 F 1
st e A s BT FHoE AN Q718 1]
nl=o] AAIgE FEo ¢ o R o@'( ‘total trade
value”)o] < s i g} sfofof ght}
3l 3T 119)

AAR oA FgdtE BEZAVF HAxE 8" AHHS US -
1916 Act (EC) (Article 226 - EC) A70QIthia Zae A<
oule A FE3t e el FEd ASste T EEEAE &
st= A X}Zﬂi DSU A22zx0] #Rty = 2 ofyehar Aeksivt12h
il 2217 WTO @A dAst=A oAF=
‘1‘%@01] RNAME F44A(“in the abstract”) W2lo] ofuz} AA=

3

.
W owEEA7} AAAEA B AL gl dia SAThR)

ax
lo
ot
)
r
it
4 =

O

N
ftlo
B
=)
ol
N
&2
ki
Jft
0%
]
o
r>~

oF muzAe FEol YEH m: HUale FEe ZAVTIW oln
DSU 122427} #4181 49 A Cpunitive’) A Aol d@ais ki
aela ol d g wEY] 9

A= Fast £+ Hee S A4
U ¥ &9 E(“in numerical or monetary terms”) YEFE G o]
s} 124)

AN FR3 £ Hee s BExA Y FEol A
Hbelok epARE, BExX o] A4S HAED = gluhal 1) 3

3.18.

118) Decision by the Arbitrators, £C - Hormones (US) (Article 226 - EC), para.
20.

119) Ibid, para. 21.

120) Decision by the Arbitrators, US - 1916 Act (EC) (Article 226 - US), para.
V.17.

121) Ibid, para. V.21.

122) Ibid.

123) Ibid, para. V.22.

124) Ibid, para. V.23.

125) Decision by the Arbitrators, EC - Hormones (US) (Article 226 - EC), para.
18.
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BBz FEe R Aot vdd 57, T nhH A5E
A4HE R0l 44T Ao} FAAL WEA 29 AL ohen wk

A
T A3 ASTs A S AsstA ¥evhd Jhssttha gtk

WA GATT 1947 AA shell M= REZA ] &
o|Folz w} Yt} Netherlands Action under Article XXIII:2 to
Suspend Obligations A0 A ZFdwre Ydd=rt 78 Ao 5%
e Fad(“having regard to”) H&-ZF 2] 2 4dA(“appropriateness”)
o

2AE AFS FoIwgthizy o)y Aol ovo] vl AL

REZX7F 1 AAA AAsta(“appropriate”) gHe] A 2l (“reasonable”)
Aolgtxr Y129 18y} EC - Bananas III (US) (Article 226

- EC) A9 FAIJE DSU A|224%9F A227%9] s o]HT)
AR AAG AE gt BT DSU A|22429F A|22.727F

o Fash T Ade] £E} nEBEAY £F 3 FF

o,

[e)
= 2

126) WTO Arbitration Decision, United States - Continued Dumping and Subsidy
Offset Act of 2000 (Original Complaint by Korea) - Recourse to Arbitration by
the United States under Article 226 of the DSU - WT/DS217/ARB/KOR
(August 31, 2004), para. 4.21.

127) Ibid, para. 4.20.

128) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC),
para. 6.4.

129) Ibid.

130) 7bid.

131) 7bid.

=2 ek

11



Y
w
o
-
kol
Yo
e
rlr
il
2
Lo,
2
:Oljt
i

274e Ay ag9gd BHEZX7L S7FAAdH of2A X
AT E7] Y FAHeR AA BAS FEs e HerF HE XA
ol He=A, & F

=

X (starting point)oll et &S DSU A 2z} shv), 28] 1 WS
DSUS| thgk sf2do] & Aolty DSU thdt sfajo] F a3t o]fi=, o
of wal DSUel "g&etA qrgEo] UAA 7] wEelth. o= ofv
DSU A|22.6%0] w& A& e uvp Qi) mEek 20119 1
Hol Py EAHNA7]F EHA A (Special Session of the Dispute
Settlement Body)oll Al #7IAlES F a3t & 3 =52 o= AlH
F-El AAteof st=Ae #este], @ DSU stell A o g A =] 3l
s o® b= Zlo] nmpgA EA o] s
A7 A 8HA FEthe HE Fs = 81T

olof we} o] FoMi= 4 & DSU dtoll A oADA FAHE e
atal, olE EtlE vty dolA =7 FAAA ks
7k gtk @ DSU &tell A o g A A =] A wele de
Hl vy @ ofoll FAlste xoko] afAol] w3l AF= AN
=3

o
ol
&,
2

=4, delx o A

E
o
>

X,
i)

By
=
1%

=
ol

].

=2}
H

R

BN
2

2

I

49w

rJ
ot

o
(o,

ot

132) Decision by the Arbitrator, US - Tuna II (Mexico), para. 4.14.

133) TN/DS/25 (April 21, 2011), p. B-12. “The discussions confirmed differences of
view on [the starting point for the calculation of the level of nullification or
impairment], both in terms of what is currently provided for under the existing
DSU rules, and as to what would be desirable.”
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Al A HE AZH] A

& DSU &l A &3t = el Ao 7l 71 9 Bz
Ao e o DA FAE ] A=A WEY] e, 4 20154 o] &
el H2 AR o] EAE oJ9A B A A Ezt g
sk o, 2000 el &hrskAl I dE DSU 7R
MZgte]l 2011 496 Harw o] =1 o]Fe] A ¢

hgE A kSt 7] welth. 53] 20099 2015
d Aolell= A H 7 gl whd 20159 5-H v #3449 g B
=71 A, 2009 ol del #A et thE2A 20159 o] %o #AFdE =
DSU /M =99 &S woks 7HsAo] Erh

[e]

1. US - COOL (Article 226 - United States)
(DS384/DS386)134)

i
3

AuchE 2008 12€ 1<, HAl=E 20089 129 17 v=re] €
A 3%7] 34 (Country of Origin Labelling, COOL)°] WTO & A ¢4
A YJeo|E oA o]F Auyrte] Yo a3 e e
242 HWgEdr Ad Ag= "o HAdw 20119 11€ 184 3]
e 9 Eyﬂsﬂr 2012 69 29¢ I HHEFALVF HuAE w9
Z27F TBT @74, GATT 19475 Swretaivta ddstslrt. v 3
2] A o] & 7]t 1‘%04-% a#sla, DSU A21% 33 ()30 wE A
of o] w=e FAV|TF HaA AEd=EEH 100Y, 5 20139 5€
234742 ¢ ) H o] 7| IhE Foukortt

lutciel WA FE o] 3 20139 8€Y 199 ol A} wid MAE &

L rﬂd

134) United States - Certain Country of Origin Labelling (COOL) Requirements,
<https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds384_e.htm> (2021. 10. 27.
S,

- 34 - ._,‘_]l



gatadnh 2014 10 2096l 3FE ol A A HIuAE v
FAY 2271 Hd3s] TBT @4 A2.1x2 GATT 1947 A4z 9]
sbeitk . wekslinl 20154 59 18Y 3 HE o]y AHAF FAUTF B
A gl side] ehs AR gon, tvk fde] TBT Al2.2% 94y of
Fo gk Aehs A @A A5 1 sl volrbA = ekokth
olo] ¥ ughi= 2015 69 4Y HE XA #A3 FHES 2HFA
ot DSU #Al22.6x°] W A& 22 dade Biuae 2016d 12€
74 I FEHAT o] RiAE 2 7F A o] g7z Frdel
A3E M4 H FFe & Fod AA FF Foo AolE AL
E4E AYcte gaze] Fad ke He FFEoR 1
CR13) olu] 7]FE 7|3 Afvrhe] A 20139 11¥€ 23U F-E 20149
11€ 2347bx], WA z9] 44 20149 1€ 145 22 & 12€ 3147
A ATEI0) 9l e} o] AiteE AMurhel WA me Fast T e F
& 7+7F CAD 1,054,729,000, USD 227,758,000 2.1 13D o] & % 3}8}4)

2
G WMol ve] mEEAE ¥ AL Holwgirhm

=)
i
b

_1
2 b

2. US - Tuna II (Mexico) (Article 226 - US)
(DS381)139)

WA Z= 20089 10€ 24 w5 38 HE #d ZX|7F WTO

135) Decision by the Arbitrators, US - COOL (Article 226 - United States), para.
6.27.

136) Ibid, n. 68.

137) Ibid paras. 6.81, 6.82.

138) 7bid para. 7.1.

139) United States - Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products,
<https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds381_e.htm> (2021. 10. 27.

HEFHWE).
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A= o ds] TBT @42 GATT 19479] 91utel

z=
detiar, ol Z W&ol old AHA FAr|e] Bzt

)
o,
rlo
DD
(@)
—_
ﬂ
r In
W
e
DN
(@)

o,

)
)
s
K
>,
=2
>,
N
MN
N
=)
o,
[N}
(@)
—_
W~
L
K-
=,
>,

o] Fast = e o]ele] USD 163,230,000% thaL v eha} S 140
1=

Zo] A7k v gl B 9r)H 9§ B g Hdstrhs 4

g soud 9] T4 WA FA oA FrA wpE thge

140) Decision by the Arbitrators, US - Tuna II (Mexico) (Article 226 - US),
para. 6.77.

141) Ibid para. 7.1.

142) Ibid para. 4.10.

143) Ibid para. 4.15.

144) Ibid para. 4.17.
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21 2014 3k SE VlEom AFSEUE140)

3. US - Washing Machines (Article 226 - US)
(DS464)146)

2013 849 20 F=r2 m=re] etk AlE el ek whg g akA
R GATA FIel] ds deolE aAsAT HdA FAav] = 2016
39 11d9# 2016 99 7d 74
19949 = A B ol B ARk A6zl ool uI @A, B
Za R AAEA B FA, GATT 19479 9wk vtar Aekstit.
o]% DSU #21.3% (c)& el o %ﬂ?ﬂr’ﬁoﬂfﬂ 1] =9 ﬁ%ﬂ"—? 0133
2

i

o
o
it
T
bl
Y
2
By
i)
Hl
o
BN
ﬁ
~

= as applied®t as such® Yo HEZXE FHASIY. =, as
applied®] 79 &4 ol 7|t FEAIH =7} A== A7) of
Yz WTO "E;‘éﬂ] A H = 247 AdHes B9E 7P AFgeR
At 1n o] 5 vigro 2 el A ol r|ite] Fr Al EIE 2017

& A8 F ORI WHIHAR A% FaS T P USD

145) Ibid, para. 4.20.

146) United States - Anti-Dumping and Countervailing Measures on Large
Residential Washers from Korea,
<https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.htm> (2021. 10. 27.
HFHE).

147) WTO Arbitration Decision, United States - Anti-Dumping and Countervailing
Measures on Large Residential Washers from Korea - Recourse to Article 22.6
of the DSU by the United States -, WT/DS464/ARB (February 8, 2019)(°]3&}
“Decision by the Arbitrator, US - Washing Machines (Article 226 - US)"),
paras. 3.24, 3.32, 3.41.

148) Ibid para. 3.43.
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l

74,400,000, A TAE Q1@ FEsh =i Asl USD 10,410,000 ﬁm
gl v olo] A&t HEXAE FHsATIY As such®] B -Fol=
Fast £ Fallol d FA AR glens ¢4 044]—3—3‘
o3t Aol 7HEA Aoz A3

Arske Al Fast Be A FEs ot =
atal, ofo] mE HEXAE FdsAHIs 533t = Hejo] s A
s AT 71E 7Ibe A9E e ]

HAoll futE = =AE XOH/'HQJ P HE /‘P%ét -0l 2017,
(2) vl=ro] el H o] 7]k T

= @A ftE = 2AE AL W] AddE=eta s

oN
Al

4. EC and certain member States - Large Civil
Aircraft (Article 226 - EU) (DS316)153)

e 2004 109 69 =, ZRA 9=, 29Ql, ECE ddl®

Bz 9 AAzA B3 FA, GATT 19470 vt = HEFS A
HAGH FolE 2AFdA Hde FAY BEF T FAE FEERE
ol dgsls 22 902 ol 3w ojof oPU% 9] ZAVMERE
ol dstel= e =X7F FHalAoF gk Asa, ook e
W&o RaA7E 20100 6¥9 30 I FEACE A 2011 59 189 3
HE FAV|F RuAE REe T 457 aARzgo dderte o

149) Ibid para. 5.1.

150) 7bid para. 4.21.

151) 7bid para. 5.2.

152) Ibid, para. 4.113.

153) European Communities and Certain member States - Measures Affecting Trade
in Large Civil Aircraft,

<https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds316_e.htm> (2021. 10. 27.
S,
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o
[‘E‘

BZEF 2 AAZRA B3 A A79%F wet EUE 427+ B

215%] A3 o

2018 59 159 3|&¥ o]d AHAF FAv|T HIiAE dide] dF AA
S FHAFAAT EUZF o F5 45 Boldgitts HolMe A8E o
&k

e 2011 129 9 on] REZAE FEHAE S 8489 A
gkow=ra EUE 201249 19 199 s5o2 EAsdr 77}
B2 s w7« DSU A|22.6%0] o3 FAHxE FHdd AL @
sttt ol % flolA ¥ miel 3Fo] EUZE Hola ks AL
A FAEAZE AANERIL, FANL 20199
Awlse] 20119 FE 2013 7bA] w2 A B4 Zael USD
7,496,623,0000 “¢-&5tE RHEZXE FHUSACHIBY 9] A8E 20114
12456 20139 12€97bA41¢] FA4% &3e] FHES Axg & o7]0
12/25% #3l 2013 & 3] st AT FAHH anE Axlsts wAe

= H A1)

5. US - Anti-Dumping Methodologies (China)
(Article 226 - US) (DS471)156)

154) Decision by the Arbitrators, EC and certain member States - Large Civil
Aircraft (Article 226 - EC), para. 9.2.

155) Ibid, paras. 6.499, 6.500.

156) United States - Certain Methodologies and their Application to Anti-Dumping
Proceedings Involving China,
<https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds471_e.htm> (2021. 10. 27.
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FTe 20139 129 39 w o] v 2AE 1949 % A 2§
Ao T3 AWt A6 oldqol B3I FAH L GATT 19479 a9t
¥ QAFAL. o]F AAH HEe 2016 10¥€ 199 I

Acie 3ol 8
H waAelA] B3 F4E AY WlEQR, FAYTE T Fi
£ QY WwolEgrh 47T BHAAE 20179 59 119 8@ ¥ v
o viFe P27 wuAd AYAERE 549, F
l

)
FAe agstdth FA0L 0179L 71F AVIR Aol FFe]
w3t = FHalE o]¢o] USD 3,579,128,000et 3 #ets] vid & A5
£ WEE BEEXE FASYC 9% e g ARl 2019
9119 19 FgEgl

6. US - Large Civil Aircrafi (Znd Complaint)
(Article 226 - US) (DS353)159)

ECE 2005 6¥€ 27 wl=o] A= &&F7] Ao FARZH
7]

ZAVERZEFES ATy FJeoE 2Hsd dd g4
7} 2011 3€ 3197 201249 3€ 129 A|=3 R uAdgA EUe F&

|
2
A% wolsdth maF W AATAle]l Bd @A A79xe] wpeh m

157) WTO Arbitration Decision, United States - Certain Methodologies and their
Application to Anti-Dumping Proceedings Involving China - Recourse to Article
226 of the DSU by the United Sttaes -, WT/DS471/ARB (November 1, 2019),
para. 4.2.

158) Ibid, para. 8.1.

159) United States - Measures Affecting Trade in Large Civil Aircraft - Second
Complaint, <https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm>
(2021. 10. 27. HEE).
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160) WTO Arbitration Decision, United States - Measures Aflecting Trade in Large
Civil Aircrafi (Second Complaint) — Recourse to Article 22.6 of the DSU by the
United States -, WT/DS353/ARB (October 13, 2020) (°]3} “Decision by the
Arbitrator, US - Large Civil Aircraft (2nd complaint) (Article 226 - US)),
para. 6.61.
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83 A vtE FaEst Be s S0l ound Aot

A ZopHol e widly FJoF ABlERE A SAA ofnE &)
Ao Ewdor  AAskal duthi6D  nullificationd AFAZA A=
“reduction to nothing”, impairment®] AlA2% AHo+= “the action of
impairing”, “fact of being impaired”, “deterioration”, “injurious

lessening or weakening”©] 3L, impair

less valuable, or weaker”,
ojt}.162) oju) FEF3} L= e
XXMl Al “o] A shell A 23
Y= olejo] FrEEHAY FajE

directly or indirectly under this

TC =

impaired)”&tx 311 goerg HA

“to lessen injuriously”,

o] A A A el= “to make worse,
“to damage, injure”
didel talAE GATT 1947 A
A e HEHoR AAldA LA
A AU (any benefit accruing to it
Agreement is being nullified or

foll M 2]

2E AP WA BHA

olole HoR Fu e & & Ak auvd Fas w= Y
L owle B oue @4 Wit 414 e Ao E wAse

161) A4,
162) Oxford
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FAS Wolrh163) DSU A|224F % 43 Ei
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163) [...] If the CONTRACTING PARTIES consider that the circumstances are
serious enough to justify such action, they may authorize a contracting party or
parties to suspend the application to any other contracting party or parties of such
concessions or other obligations under this Agreement as they determine to be
appropriate in the circumstances. [...]

164) &9 Z+5 1291 =

165) Shadikhodjaev, Sherzod, Retaliation in the WTO Dispute Settlement System,
Kluwer Law International (2009), p. 84.

166) Sebastian, supra note 36, p. 343. &2
Jackson®] #& Q&

XXIII is the concept of nullification and impairment. These items have been

=9 n. 3694 Y3 o] John H.
Tt “Clearly the most troublesome concept in Article

variously defined and may be so imprecise as to admit of no satisfactory
definition.”

167) Shadikhodjaev, supra note 165, p. 84.

168) Sebastian, supra note 36, p. 344.
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Fash e ddgks gl tel HHARA AelE A= AL of

A 1013) wEzA e FAe], Fasl mr Aal S “gutal
de) ABAe AAA LW’ B, 1 FolA APAoln W
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Askar gl7] ol
230 GATT 1947 AXXILE2Z ¢ DSU A|2242 9] &<l w3

oz W), BExXo FFo] ASaok st Fas e Hule FE

e 2ol ANE F e Aol A AAE, 5A AA oF wA
@ RE TEH £ FAE Ldes otk o714 54 Adelw =
AE ety ARE Adel S A3, 1 olFd FelE aXw A
A, 9 AN 24 A4, Feld ool FRd AME 9 &
Stk ol Fash wi Adle] Aol 20 wRE Aol o2 4
= = o o o 7]_74] E]E Ziolq—

169) Roessler, Frieder, “The Concept of Nullification and Impairment in the Legal
System of the World Trade Organization”, International Trade Law and the
GATT/WTO Dispute Settlement System, Kluwer Law International (1997), p. 127.

170) Z=em], “WTO HEZX ] s #3 A+, SAdAT #2238 A235 (2013),
101-10294.
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DSUE H&E(preamble)o] flormE DSUS HES =3 & 4 9e=
I g 542 e 9 F 7HA A T tuE Eefof WEoF & A
o % BT DSUx HEZA ] HAo] dAo] FA W= £XE o]F]
W7l fggolgtz Aw AFxs Jduk. 4 DSU A|3zxe A General
Provisions2hi= 3EA| Sholl HAFS AA| A ZXA ol HEZX = FHSF9
Foolojop grjal Zrxstal YUkl o]ojA DSU #2213+ 1ol A
HEZXA7 A4 2Xebal dAdstar JQanlm A22.8x0 4 thAl A
Howm AHGHojop Frpar ¥l ok -
DSU #A1228%7} HEZX|= di=o] F5 ot “H”}X]DJ % &5 o]
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174) 8717, ko =+, 509.

175) Sebastian, supra note 36, pp. 379-380.

176) 7. [..] The provision of compensation should be resorted to only if the
immediate withdrawal of the measure is impracticable and as a temporary
measure pending the withdrawal of the measure which is inconsistent with a
covered agreement. The last resort which this Understanding provides to the
Member invoking the dispute settlement procedures is the possibility of
suspending the application of concessions or other obligations under the covered
agreements [...] subject to authorization by the DSB of such measures.

177) Compensation and the suspension of concessions or other obligations are
temporary measures available in the event that the recommendations and rulings
are not implemented within a reasonable period of time. [...]

178) The suspension of concessions or other obligations shall be temporary and shall
only be applied until such time as the measure found to be inconsistent with a
covered agreement has been removed, [...].

179) Decision by the Arbitrator, EC and member States - Large Civil Aircraft
(Article 226 - EU), para. 6.49.
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719 717 A AASG 8w, O gsorsE FAHoR o
W 71HS AgE AJNA TAECE 28y DSUS tigy H4e g =
, o]&Fell A DSUS| E9e T3 FAHo=R

ol =

F 10he gAsaA Gk

3. & A ol 7|3ty 3}

(1) BEZAE of7lst= WA 24 A4

zobyol ¢ ey @k A31E A2l A Ao 9 vhe
of AR(HTL), F4A, 1 2ok AAI} B

kel Feol, YA Fe] jste] FehE BAFA I AL,
.‘l

% czope @ol® WAl Ugel TR sAHolo} s, SRR

180) If any contracting party should consider that any benefit accruing to it directly
or indirectly under this Agreement is being nullified or impaired [...] as the result
of
(a) the failure of another contracting party to carry out its obligations under this
Agreement, [...]
the contracting party may [..] make written representations or proposals to the
other contracting party or parties which it considers to be concerned. (emphasis
added)
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Rbe Mg dlo] HyHor sjAstoli= ofy” H= Aojthlsh Bz
219l A= DSU A213%° vtA® del4 olf7|kate] A oA
ol s =l ofoF 2t

94 DSU A213z ol& @e% o7 he A2} w2tel
o} t2d 9= FAo o8 As|AThe) Ela DSU A|22.2%0
ek ghelA ol f7It Wellke &=l o et ke wolnt HlEAa
Armo] REZXAE AT F° TR o2 iH HE XX tjio]

)

= FES Ee Hells diTol Al AR, FA ANtHE 2A=
gk Aol olyetes e & 4 Ark weF ad oEQutd JoE 8
4 FAlC, £ dd HAE 2T Ao REZAE HIT &
RNEF A slol7] wEolth o= JA fnk ofF Ad iy B
Ex2 8 gHS FEste 2AMAYI Y 71 Al AR S
WX AT FC - Bananas III (US) (Article 226 - EC) AP AA F
AT WTO &7 9nk of Foll gk dcka} BB A4 gk

Aol B2 GATT 1947 Yulozm g F g3t == 235

il
(UNNYcA
Mo
T
)
1o,

o] EAE FA43= DSU A38%+ DSU A|22x°] wE F A Axjol A
A%} @ 5 vk sk

shARE 19} b2 DSU A222%% REXXAE AT & Jd& A4
2 geH o/ FE FE Ak mebd nRzAd ggel o
= Qe dagel BANAYITY Agelt Bug olqskA Bl
B owgste 2Est w489 Qolth & g olAs & A

181) A<M, Tk Ao, , (4 AL 2016), 177-1784.

182) &elA olaq7|zbel] diafix e ke 7+ 80 =z

183) If the Member concerned fails to bring the measure found to be inconsistent
with a covered agreement into compliance therewith [...] in the reasonable period
of time determined pursuant to paragraph 3 of Article 21, such Member shall [...]
enter into negotiations [..] with a view to developing mutually acceptable
compensation.

184) Decision by the Arbitrators, £C - Bananas III (US) (Article 226 - EC),
para. 6.10.
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Jals 2&6t7] s, Feld old7t T8 A A5 7k
Fastk B A A8 e 7o ® Atolol & Aot
a9k 2E ol E FAMAT Tl o3 BREZX F<l A
A5 FdA oAU TR o|FEIFYH "ol AFE HHsHA] &g
HEZxA ] gide] H& fIHALS EAMA7 T ot REZXA 52l
Aol ofyel, gl A o7zt FE Al ojw] Y] wfi

BN A7l AA oyt Arp AR A o5 WA=
A WTO %=7|5H JAHASY. Jackson(1997)2 Aegld #d H
M7F A fFAtm o R stolg ol mEA T RS WA A
GATT AA stell Ao #a 7 DSUS Ziteof o) sidderty 5743}
71 % &}$3t}.185)

Farzlgel BRaxoAE o e HEE WA F ATk F B
28] o] He m7HAdS FABS ANd e &
Aol otyzt det A3 FAV|FE T 2 Aol Rl 1y
g Aol FelA oAzt TR o]Fole AAHA F
A BB = Aot} 186 US - Zeroing (EC) (Article 21.5 - EC)
Abdel A & el A ol f7IRte] AA" AF, A
Aaet A4S wefof & o] FTE ol el A o HVIE TR AR MA
= ol FojoF stal, WTO FAHL ¢wtal Aejrt &84 ol g 717+ &

v THE ok 3= FYEE DSU A21.3x7F dxstta 3

S8 ole-# YAV US - Upland Cotton (Article 21.5 -

N

0::,

185) Jackson, John H., “The WTO Dispute Settlement Understanding -
Misunderstandings on the Nature of Legal Obligation”, American Journal of
International Law (1997), Vol. 91 Issue 1, pp. 62-63 & %.

186) ol AW, “H= WTO A Adx oAl gld IFAY 72d3 2 ", 3498
3)=% #5578 A4 (2010), pp. 200-201.
187) WTO Appellate Body Report, United States - Laws, Regulations and
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BT CEA@Tn #4E
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(commensurate with the degree and nature of the adverse effects
determined to exist)” HEZXAE HIT & dvta A ofo ol
US - Large Civil Aircrafi (2nd complaint) (Article 226 - US) A4
of TAJNLE Bz o] tido] v imo] ofFshA] & EAMA T2

darel A o]l © Bzl ofs) §elF ol@ 7zt o] o TAE
A ave AgddEna v weg g AR #3d g4
of gk fjok 22 = Bz tide] H= fHAde] deA o
71 T8 ARl TART= Ae s

Methodology for Calculating Dumping Margins (“Zeroing”) - Recourse to Article
215 of the DSU by the European Communities -, WT/DS294/AB/RW (May 14,
2009), para. 299. “When a reasonable period of time for implementation has been
determined, Article 21.3 of the DSU implies that the obligation to comply with the
recommendations and rulings of the DSB has to be fulfilled by the end of the
reasonable period of time at the latest, and that the WTO-inconsistency has to
cease by the end of the reasonable period of time with prospective effect.”

188) Ibid, n. 406.

189) o] AW, <ol =3, 201H.

190) Decision by the Arbitrator, US - Large Civil Aircrafi (Znd complaint) (Article
226 - US), para. 6.34.
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(2) EC and certain member States - Large Civil

Aircraft (Article 226 - EU) A7 999} 3HA

H 2 DSU A22%o] & HEZ2E ofUxvk Bxg 2D AA XX
o #a FA A|7.10%] WE HEZX7F AAE ALSto| A HEZX]
ol Hojok dh= Fast = Hello] Aol =AY EC and

certain member States - Large Civil Aircrafi (Article 226 - EU)
Abdel A EUE 2011958 20136 7kA] 9] 7]3ke] 7|5 7|3k e s Abg=
T sl FEE AT Haeg FaE Qldh RAgA gt 201195
B 2013d7bAIvF EA S W 2013 o] Foll= A FHA

A gk, RE A gigh 590 20196 o] Fol X 7] wjo] th192)

ofoll thelf TAAL Hzam R GAEA B g4 A710x9 £do

;

=29 EUS Fad ta wure olZolyr) slY gL wEzx7}
EARTI AR $AH mael ggalel drkn Aeka v
oluje] WAL ola A} AR e WAL on@ris o 1

Bl otz o ol FEH oAV Fr AF 7k 2011KRE
201337441 o] AL @A el 7] 2397 |
o] 7]so] HoJof 3ttt FHFThiN) o] ARt E BHEF W AAZ

191) Decision by the Arbitrator, US - 1916 Act (EC) (Article 226 - US), para.
6.34.

192) Ibid para. 6.35.

193) AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES
Article 7 Remedies
10. In the event that a party to the dispute requests arbitration under paragraph 6
of Article 22 of the DSU, the arbitrator shall determine whether the
countermeasures are commensurate with the degree and nature of the adverse
effects determined to exist.

194) Decision by the Arbitrator, US - 1916 Act (EC) (Article 226 - US), para.
6.43.

195) Ibid para. 6.44.
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Zjioﬂ :Jl_?A»H j’]i%O] 01837;5],]\010]: ?5]’ }\]Xq 11?7'4 7] 7]%2; F‘L}‘jﬂ
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196) Ibid para. 6.56.
197) Ibid para. 6.56.
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SAZE A E A BEZRX e AYS FAE Jrh1 zElal AL
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198) WTO Arbitration Decision, United States - Subsidies on Upland Cotton -
Recourse to Arbitration by the United States under Article 22.6 of the DSU and
Article 710 of the SCM Agreement -, WT/DS267/ARB/2 (August 31, 2009), para.
4.118.

199) [...] Concessions or other obligations shall not be suspended during the course of
the arbitration.
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BReE A9 2e BAdE Bran qYA oWt Fr A
Ao 73e JFoR A FFE BEEAT A FeAFoje}

EC and certain member States - Large Civil Aircrafi (Article 22.6

- EU) Aol A vl §el4 o7t 5 A|FSEZRE B 7

tol FIPormE B Al wE 242 dAAE AL 239
=

th202) ol el TAQNe A=, ol It

200) [...] The DSB shall be informed promptly of the decision of the arbitrator and
shall upon request, grant authorization to suspend concessions or other obligations
where the request is consistent with the decision of the arbitrator, unless the DSB
decides by consensus to reject the request.

201) DSU Article 22 Compensation and the Suspension of Concessions
6. [..] However, if the Member concerned objects to the level of suspension
proposed, or claims that the principles and procedures set forth in paragraph 3
have not been followed [...], the matter shall be referred to arbitration.

202) Decision by the Arbitrators, EC and certain member States - Large Civil
Aircraft (Article 226 - EC), para. 6.502-6.503. T-#| 2} o2& 3|4 o) 7|7t &
ARl 201393 BHEZX AP AQl 2019 Aol w71 ASol wWE A 20194
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o 170l tr206) 19533 United States - Import
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203) Ibid, para. 6.512, 6.520.

204) Ibid, para. 6.521.

205) Z<kyol] #3 By Fek A32% (Recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from
the application of article 31 [...]) 3=
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Restrictions on Dairy Products A4 GATT ©oJAFE] = Uld e=o
A wl=oll B HEZXAE S0 ojuf Agduke Ydd=r)
A A BBz 2] “XAA (appropriateness)”’2 H7lsfjoF L, Ao
Al Uld & =o n)=ro] gkl ofgff HEEETE Aol AP A
Hop 93e 59 HEXAS FeshA H3lvh2 o5 1988d EC7H
US. - Superfind Aol REZXo] that 5aS 3 u, GATT
1947 AXXI2x9]  “F  A3stelA A 43 (appropriate  in  the
circumstances)” 7ol AXIXZES AXXVIIZe “ddHoz F53t
%3] o] A 3] (withdrawal of substantially equivalent concessions)”2] 7]
T ojoF &k, MA7E FAbel HlEl ¥ W2 A S s &aloF I
= dF o] A qlrt.209

o) F $Rito]l Bemeld mEzAE 2 BAe] mate] ohisl

st dl 7FA] tjoto] AAE A2 A= FACNoR FoF HEZ
A7 ‘et FHgaE WA A 7] =X (excessive in [the proposed
retaliatory measures’] trade effects)” oJ%-5 AASEE 3t Z o9,

A cwEzAe] diel Hi RelFo] wus 0 Asish AyHon

offt

A 3kA] (amount of trade covered by the suspension is

i

A

L}

substantially equivalent to the nullification and impairment)” o5& 4
At =5 sl Aol om, A= “AAlE BEZzXo o gaFs W
S 7teAol e F9HE utE Ao o HAE Fast == A

el & o] #AAE AASIES Sl Z(examine the amount of trade

—

206) Sebastian, supra note 36, p. 345.

207) Working Party Report, Netherlands Action Under Article XXIIL:2, 1/61
(November 7, 1952) #=.

208) Ibid, p. 2.

209) Minutes of Meeting, May 4, 1988, pp. 33-37, GATT Doc. C/M/220 (June 8§,
1988).

210) Sebastian, supra note 36, p. 346.

211) Ibid, p. 347.
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likely to be affected by the proposed suspensions and its relation to
the amount of nullification or impairment caused by the offending
measure) 0] 3L, PFAT O 2 U= GATT o|Ab3]7F “§ A&atol A
A3tk HAWsti=(determines  to  be  appropriate  in  the
circumstances)” HEZXE Q3L & 3= 7o}l

957k wpEd 19913 129 209 GATTS] Director-General ©]
H Arthur Dunkel®] Dunkel Z<to] 23t ¥ 1th213) Dunkel %
228 Aoshe A6l oFalshe 29e EYS] ta P
AL 7R 9ithed) 4 Dunkel Z¢HS
wAMAAAet qFoAE AE AT ATt DSU A|22.7%
o wuzAe] AAL FANe] WA FHES FomM wREAS
=7 Zshagleh 20

W EAlo] GATT 1947 AXXIE2Ze] % st s A4

i
52

X

(appropriate in the circumstances)” 7|=Ht} A3 553
(equivalence)” 8718 A TH2Y g DSU A|22.3%
of tiall dAS A =dsA =, ol AvlA FHI A A AL 2

v o oldeo]l B B M=ol ols|E REYI Aowm Fold

212) GATT Secretariat, Drafi Text on Dispute Settlement, pp. 4-5, GATT Doc.
MTN.GNG/NG13/W/45 (September 21, 1990).

213) Sebastian, supra note 36, p. 347.

214) Ibid, p. 348.

215) Understanding on Rules and Procedures Governing the Settlement of Disputes
Under Articles XXII and XXIII of the General Agreement on Tariffs and Trade,
Article 4.1, Draft Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations, GATT Doc. No. MTN.TNC/W/FA (December 20,
1991).

216) Sebastian, supra note 36, p. 349.

217) Understanding on Rules and Procedures Governing the Settlement of Disputes
Under Articles XXII and XXIII of the General Agreement on Tariffs and Trade,
Article 20.4, Draft Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations, GATT Doc. No. MTN.TNC/W/FA (December 20,
1991).
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218) Sebastian, supra note 36, p. 348.

219) Ibid, p. 349.

220) Ibid, pp. 348-349.

221) Ibid, p. 349.
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¥ 1] BEZX 59 28FHE A7t
o] A DSU
o] &Y 7| 7k A 22.62 1
DSU 133 7] I I
FRd= =
=
A4 226l Ty T EL!
e A e AL | o | ey
A4 3% | FAA 24
a5
A7bA o] | FFA7HA <
7)1 7¢ 7|13k
US - COOL
DS384/ .
(Article 22.6 - 2015. 12. 7. 9284 164
DS386 )
United States)
US - Tuna II
(Mexico)
DS381 ] 2017. 4. 25. 1,382 3684
(Article 22.6 -
us)
US - Washing
Machines
DS464 ] 2019. 2. 8. 409 393
(Article 22.6 -
US)
EC and certain
member States
DS316 - Large Civil 2019. 10. 2. 2,862 4464
Aircraft (Article
22.6 - EU)
Uus -
Anti-Dumping
DS471 Methodologies 2019. 11. 1. 436< 3924
(China) (Article
226 - US)

222) WTO Analytical Index: DSU - Article 22 (Jurisprudence), para. 50.
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US - Large
Civil Aircraft

DS353 | (2nd Complaint) | 2020. 10. 13. | 2,942 496
(Article 22.6 -
UsS)

9 671 Aol A FHEld ola7It TRARNEH FAA AA T
7hA 9] 717k HatA o2 oF 1493Y, DSU #2263 wE FAd 3t
MANLZFE FAQ B4 3 Fd7tA 9] 717k Fid Aoz of 377U
o] 2}

ol¢} & AT ol AAFe] EAel 7|QIsIE gth. DSU A
215%% &=l o) offd tis] thEe] US wel= ol AlAbl
slHyojol shtbm At 9ur2’) Y DSUE 9] A|22.6% ¢ A
BEZA #g FAde FelA ogr|te] FRAEFH 30¢ Wel o
FojHor arfuwt FATGORN A215F] ol AAFe} A26Fe] H
Bz #e FA ke AFAA disiA WEsA FAs A &
t}. o] DSU 9 Z7]%H A2 AZHEHo gkow DSU #A1226%0
02 FARE oot 2 EAAS FfS nk Arh22 DSU 7IA ¥
Ao & o]g-BE AR oA (sequencing)tE FAR =oy o] 2n}

28 Fol AxFel REEAY $AL 2P & Avhe Pro T4
A

sk Aol AetE QT ARH o g GALE gho] o] d AAM7L

223) When there is disagreement as to the existence or consistency with a covered
agreement of measures taken to comply with the recommendations and rulings
such dispute shall be decided through recourse to these dispute settlement
procedures, including whatever possible resort to the original panel. [...]

224) Decision by the Arbitrators, Brazil - Aircrafi (Article 226 - Brazil), n. 7.
“Arbitrators are also aware of the question of “sequencing” recourses to Article
215 and Article 22.6 of the DSU.*

225) TN/DS/25 (April 21, 2011), p. A-15.
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Aok e EAe AUst ¥ 538 US - COOL (Article 22.6

- United States) A o)A AtdlE9] A5 &84 o877k F5d=2

HE AL BA eEA7A ] 77ko] HeAo® of 493, DSU A
226%0° e TAEA AL RREH FA B I HEAA 9] 7|3t
PFHor o 1pd4dolets A3 Hudd ¥ O FEHIIG80 22

2 =
Azre] 5% Aol Bsi el weh Ao rlsE FUE e >
ya

Atk 2270l HH S EA4] Zristel wEt 9ok 22 wAlvE e d

230) WTO Analytical Index: DSU - Article 22 (Jurisprudence), para. 50 Z+Z.
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Al 4 F7HAdE A =3

A1A FARYET 288 T FHEY I3

Los7haelg el wAle] W B

g3l = s A9 71+ 7] ZHreference period)

J_?_
el oIt TR AF] Vbolw, Wiz o] A2 (starting
point) HA A7 el o7k 9l AlFEA Aelth = FAlel St
ol MRS AATel WE FH a7 WTO ek A& "ojrxd
T Uus FEES Fdte He 2y
eof A2 FAE of7lete AHlae SEASE 7 dH Y] A
WA =71

AAelE FAMde]l Bd BHIAEel AW & e B
9280 WTOS #el ol FAgAslel et %7
sy wBEEAgel 12 Q7o WTO dAolE A8
uhal b 9la, olo] wel WTO @Al iAol A gasel o
Zhae) Zokol }E o] £ H7] wFo]ch2)

JEg WTO @4o] WEA F/AMe et st AL oy

231) Hsd, TAAAR (A43), (HFAE 2014), 224,

232) Lee, Jaemin, “State Responsibility and Government-Affiliated Entities in
International Economic Law: The Danger of Blurring the Chinese Wall between
‘State Organ’ and ‘Non-State Organ’ as Designed in the ILC Draft Articles”,
Journal of World Trade (2015), Vol. 49, Issue 1, p. 132.
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8 BEEAV AR TeeA Eetal 7] wiolv. A dAAl=
Bz dadd dsids oite]l AViE F e FFo|rh2d) o]F
(202000 WEW, HEZX7F 8FW WA 15619 AMAE T P A
o &% 371& A, HEZAVL AAR A=) BAs A o
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M
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t}236) o 7o) dl&) el ol 7|zr Fr AFHI BB AA AA

il

Abole] 7HAo] Y WolA = A7 A7AA, %A B AXY REx
Ak AwEsh o el WTO AAl AAd dg A#E 4 9710
AsA Hdeh aEohd o ol H bt A E HET o F7}
S Aolth 53] IASIHAL A e A oty F3hets Wk
° %2 /e HIrd, WTO AAE =AM It Ax3 o5 A4

JA AL G 7 AA D Aol

EAM A7 = 7= AR HA o] BEZX #g FAHS =7t
Ad . FAHEE St Al=F vk UAn. 7VE Brazil -
Aircraft (Article 22.6 - Brazil) AHolA A0S Hxa 2 AAx
2ol #3 FA o “th-8-ZX (countermeasure)”’ 2= S0 7F At AW

233) Article 55 Lex specialis
These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of
the international responsibility of a State are governed by special rules of
international law.

234) ol4d 49, “WTO DSB#A oldlgdr FHozAe] HEZXX" FAZFARAT A9H
A2%5 (2011), 164,

235) olgit, “WTO RE e A
(2020), 186%.

236) Ibid, 186'.
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= 22 029
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ofuAINt BEg B AAZA @3 AL ‘BHEFTY BoolA =7t
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237) Decision by the Arbitrators, Brazil - Aircrafi (Article 226 - Brazil), para.
3.44.

238) WTO Arbitration Decision, United States - Subsidies on Upland Cotton -
Recourse to Arbitration by the United States under Article 22.6 of the DSU and
Article 411 of the SCM Agreement -, WT/DS267/ARB/1 (August 31, 2009), para.
4.42.

239) Lee, Jaemin, supra note 232, p. 142.
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HEZA g A4S F7HAAM I vusta x23kA717] fEiA s &
A BEZA] PA Aol gty Eojof gty WTO @44 HExA 9
des nEld W BEZX= 7R g xAd sdeth ol
&g “Ha=o] B HALE FAA7|L E ooln] IAg
Al elel gk st S-S dojdly] f8ke] o F-Siukae] o3
Faetal = HAFE oldstA ofy stz TS onghrh240 H A
BAMe] FolA AU, SHAEE, HAEH N 5 H o5
HAo JPAF} ZE g2 AT} o] FAAVE PAR, WTO F4-2
53] mEZAgE g-&2XE vtdsta = Aol th24D

DSU A37xx &4 32 vAUF H+44 557 F8 9w
He 22 Augts A8 #9E] ot Atk FUFEQIHe dwkd
2oz QW] FTHAB0R)T wiA(ASIFR)S A Adew
DSU #1377z & xx]9] Hu= fHaf e Fotd dldad Zloltt

2 WTO §4 sl A e
Aol AzE Wk Fel gow FE B (ABE)F FH WA
36%), WE(AITR)E Aok ATk oF AAFHo] WIO BAIA A}
8% ol 8] Dojur] PYEU £ ¥]E DSU A2E7F =719

M3 A3 “Compensation”®] gk 8§15 Alg&3tais AATH DSUQ

240) A, TEAME (A203),  (BFFAL 2019), 7249,

241) H g, <k A, 125-1299.

242) [..] In the absence of a mutually agreed solution, the first objective of the
dispute settlement mechanism is usually to secure the withdrawal of the measures
concerned if these are found to be inconsistent with the provisions of any of the
covered agreements. [...]

243) Shadikhodjaev, supra note 165, p. 15.
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2A wEo] AANAGE BAHAL AxT BHS F F 9

=
Fof o] W A= gle Aom B4

g WTO g4l fiwbel =39 F7-4Ql eyt ofgfda ®Ad
S 9% FAvbA 28" 4§, DSU #A3.7x00 wel H 3o S~k o 2 A
HEZAE §4T F Ak BEZ2 7} 7/ HA wdel dlds
= A4E 7H 7 gl HWust. BEXAE Hduste Aol T5F
1 Al Wge] & F glon, AFFde FXolgh= WTO 37489
B0 wj A E 7] wZolnt. webA] BE X EHajulde] dAs
gt = Al AgFolof dtf B2 WTO @4 7HA AW o
ol st A7 whEEA @ AL WTO d49 IFd F vt

244) Shadikhodjaev, supra note 165, pp. 20-21 Z=.

245) [..] Compensation is voluntary and, if granted, shall be consistent with the
covered agreements.

246) A27 A1d =

247) Shadikhodjaev, supra note 165, pp. 12-13¢] wW=2w, GATT AA| 3slolA+=
Norway - Trondheim Toll Ring AR A 83X o] B (non-repetition) 7} 3%
Aol AT, WTO AAl stellde 29 2 drf FHHA e o Yok
GATT ANA 3s}el Restrictions on Imports of Dairy Products into the United
States A7 elA HFo] 9IWkS QIAFAAR, ThE F7ME] o WolsoAA &
2 o % 3t} Shadikhodjaev, supra note 165, p. 26 JFZ%.

248) [...] The last resort which this Understanding provides to the Member invoking
the dispute settlement procedures is the possibility of suspending the application of
concessions or other obligations under the covered agreements on a discriminatory
basis vis—a-vis the other Member, subject to authorization by the DSB of such

measures.
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ue 740w HAfd 5 don,
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A ‘247133 7+A, 2F71 814 A (self-assessed, self-appreciated,
self-interpreted)” 44 S 7} th29) weba 7AW A22= W
d 2 T YR g8 ER2AE AAst QB0 gz A
o] o]F IAYA AixstH WEEAE AAT IVt AWM =4
AHFE 98T F e Bolth oln FAMALE HEEXTF F7HA AW

=
of we oA Mg 24 AT F QA WA A

249) A<=, <ol A 7254,

250) Article 22 Countermeasures in respect of an internationally wrongful act
The wrongfulness of an act of a State not in conformity with an international
obligation towards another State is precluded if and to the extent that the act

constitutes a countermeasure taken against the latter State in accordance with
chapter II of Part Three.
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Settlement in WTO Reform”, Journal of International Economic Law (2020), Vol
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23 Issue 3, p. 707.

251) Hoekman, Bernard M. and Mavroidis, Petros C., “To AB or Not to AB? Dispute
252) Ibid, p. 706.
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254) Davey, William J., “Compliance Problems in WTO Dispute Settlement”, Cornell
International Law Journal (2009), Vol. 42 Issue 1, pp. 125-126.

255) Pauwelyn, supra note 29, p. 346.

256) A%, 9ol F=1, H9H.

257) o]A 4, &) =1, 1674.

258) TAH A gk T A Q) 2t A36x, A49x FE.

259) A HA A gk T Q) 2t A3F A2 Fx.

260) Bronckers, Marco and Van den Broek, Naboth, “Financial Compensation in the
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International Economic Law (2005), Vol. 8 Issue 1, p. 104.

261) DSU A|22z 3z,

262) AAE, TSANS =7, (AL, 2007), 562H9.

263) Article 52 Conditions relating to resort to countermeasures
3. Countermeasures may not be taken, and if already taken must be suspended
without delay if: [...]
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(b) The dispute is pending before a court or tribunal which has the authority to
make decisions binding on the parties.

264) The WTO shall provide the forum for negotiations among its Members
concerning their multilateral trade relations in matters dealt with under the
agreements in the Annexes to this Agreement. [...]

265) The dispute settlement system of the WTO is a central element in providing
security and predictability to the multilateral trading system. [...]
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267) Ihid.

268) Ihid.

269) Ihid.

270) Ibid, para. 2.147. 713, &9 =&, 70-719% =,
271) TN/DS/25 (April 21, 2011), Appendix B, para. 23.
272) Ibid, Appendix B, para. 24.

273) TN/DS/31 (June 17, 2019), pp. 61-62.

274) Ibid, p. 62.

275) Ihid.
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276) Ibid.

277) TN/DS/25 (April 21, 2001), Appendix B, para. 70.

278) Ibid, Appendix B, para. 73.

279) Valid consent by a State to the commission of a given act by another State
precludes the wrongfulness of that act in relation to the former State to the
extent that the act remains within the limits of that consent.

280) o] 7t 660 =

281) There shall be a General Council composed of representatives of all the
Members, which shall meet as appropriate. [...]
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282) The General Council shall convene as appropriate to discharge the
responsibilities of the Dispute Settlement Body provided for in the Dispute
Settlement Understanding. [...]

283) The invocation of a circumstance precluding wrongfulness in accordance with
this chapter is without prejudice to: [...]

(b) The question of compensation for any material loss caused by the act in
question.

284) An injured State may only take countermeasures against a State which is
responsible for an internationally wrongful act in order to induce that State to
comply with its obligations under part two.

285) [...] If it is impracticable to comply immediately with the recommendations and
rulings, the Member concerned shall have a reasonable period of time in which to
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286) WTO Appellate Body Report, United States - Final Countervailing Duty
Determination with respect to certain Sofiwood Lumber from Canada - Recourse
by Canada to Article 21.5 of the DSU -, WT/DS257/AB/RW (December 5, 2005)
(o]} “Appellate Body Report, US - Sofiwood Lumber IV (Article 21.5 -
Canada)’), para. 71.

287) Ibid. %24 71972 olH &R tiife] Ho]l WTO @A FA A gevt
F R diside ol A dide] oAl AEE 4 jltka gtk WTO Appellate
Body Report, United States - Import Prohibition of certain Shrimp and Shrimp
Products - Recourse to Article 215 of the DSU by Malaysia -,
WT/DS58/AB/RW (October 22, 2001), para. 89.

288) Appellate Body Report, US - Sofiwood Lumber IV (Article 21.5 - Canada),
para. 72.
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The arbitrator acting pursuant to paragraph 6 shall not examine
the nature of the concessions or other obligations to be
suspended but shall determine whether the Ilevel of such
suspension 1S equivalent to the level of nullification or
impairment [suffered from the day after RPT expires. A
period of reference for the arbitrator shall be the year in
which the reasonable period of time ends, unless

circumstances require otherwise.] ...29D

- SR



The arbitrator acting pursuant to paragraph 6 shall not examine
the nature of the concessions or other obligations to be
suspended bhut shall determine whether the level of such
suspension 1s equivalent to the level of nullification or
impairment [suffered from the day after RPT expires. A
period of reference for the arbitrator shall be the one-year
period immediately following the end of RPT, unless

circumstances require otherwise].292)
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The suspension of concessions or other obligations shall be
temporary and shall only be applied until such time as the
measure found to be inconsistent with a covered agreement has
been removed, or the Member that must implement

recommendations or rulings provides a solution to the
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nullification or impairment of benefits, or a mutually satisfactory
solution is reached. [However, in those cases where the
level of nullification or impairment includes the level of
suspension or impairment suffered during the reasonable
period of time as described in paragraph 7, the suspension
of concessions or other obligations may remain in force
thereafter until such time at which the effect of
suspension is equivalent to the level of nullification or

impairment suffered during the reasonable period of time.]
293)

o,
Og{:g‘
o>,
>
-
)
)
c
2
DN
Do
(@)
BN
=2
=
il
ofy
2
Ll
ot
oo
gt
X

Ir

2,
oy
ol
)
st
>

AAZ o]9} e =97} DSU M4 FAolA Fas =5 Hae
Fs A oAV FRAIFE AXSHAE WA #AEe] o] F
oA-TH A W F o] MM HEA] F2l o] o]q& 53}
W HEZAE AP F GBS e ulgo] FUHEHATEZN 1 2
2 el A ol r|zte] FAIT o R FojF BAS Ao AAHS olyT
71315 F u olf7F dsol BEREJTEH oo A= HEZXA
293) TN/DS/25 (April 21, 2011), p. A-17. [ ] ¢tell Z&A FAJE HF&Eo] 4 Aol

SERESIE IR

294) Ibid, Appendix B, para. 133.
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The suspension of concessions or other obligations shall be
temporary and shall only be applied until such time as the
measure found to be inconsistent with a covered agreement has
been removed, or the Member that must implement
recommendations or rulings provides a solution to the
nullification or impairment of benefits, or a mutually satisfactory
solution is reached. [However, the suspension of concessions
or other obligations may remain in force thereafter until
such time at which the effect of suspension is equivalent
to the level of nullification or impairment suffered from
the end of the reasonable period of time and until the
inconsistency has been removed, or the above Member
provides a solution, or a mutually satisfactory solution is

reached.] ...299
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The level of the suspension of concessions or other obligations
authorized by the DSB shall be equivalent to the level of the
nullification or impairment [suffered from the end of the

reasonable period of time].299
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Abstract

Revisiting WTO Retaliation

— Calculating the Level of Nullification or
Impairment in accordance with the

Principles of State Responsibility -

Kwon, Youngho
School of Law

Seoul National University

Retaliation, or suspension of concessions or other obligations,
enjoys a unique role in the WTO regime. This stems from the fact
that it is one of those few means of invoking the responsibility of a
State, and that it can amount to a considerable size. However,
concerns have been raised in the course of its operation, and it has
been subject to multiple negotiations to improve and clarify the DSU.

The level of retaliation is determined under Article 22.4 of the
DSU. It provides that the level of suspension of concessions or other
obligations shall be equivalent to the level of nullification or
impairment. However, it is difficult to interpret this article when
actually determining the level of retaliation because DSU is silent
about the exact reference period for calculating the level of
nullification or impairment. Thus, after reviewing recent decisions by

the Arbitrators, this paper approaches this matter in terms of treaty
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interpretations. Article 31 of 1969 Vienna Convention on the Law of
Treaties provides General Rule of Interpretation. The discussion on
interpreting the reference period for calculating the level of
nullification or impairment must commence with the ordinary
meaning, but it is difficult to infer much interpretation from Article
224 of the DSU with the ordinary meaning of the term “nullification
or impairment”. It should thus be interpreted in the light of its object
and purpose. Numerous suggestions have been made regarding the
purpose of retaliation. However, the purpose of retaliation needs to
follow that of countermeasures, which is to induce compliance. It can
be inferred from this that retaliation is not supposed to function as
compensation. In other words, it is not nullification or impairment
suffered until the Responding State’s compliance, but that suffered in
the limited period of time that the level of which needs to be
calculated. Then the subsequent question that follows is what that
period should be. This leads to the question about the nature of
wrongfulness that i1s subject to retaliation. When interpreting
retaliation in its context with regard to the reasonable period of time,
the non—compliance of the Responding State by the end of the
reasonable period of time is the wrongfulness that inflicts retaliation.
Then the nullification or impairment should be in causal relationship
with such wrongfulness, and it is essential that the reference period
be the short-term period directly following the end of the reasonable
period of time. Arbitrators in EC and certain member States -
Large Civil Aircraft (Article 226 - EC) have also made such
decision that is in line with the above discussion, but their grounds
for their conclusion are critically examined.

In the meantime, retroactivity is not allowed under the current

DSU, and retaliation can only take place following the approval by
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the DSB even when its level is equivalent to the level of nullification
or impairment suffered following the end of the reasonable period of
time. In other words, nullification or impairment suffered between the
end of the reasonable period of time and the approval by the DSB
cannot be included at all. This has increased the gap between the
level of actual nullification or impairment and the level of retaliation,
and thus has weakened the enforceability of WTO agreements,
especially as disputes are being elongated in recent years.

Therefore, it is necessary that retaliation 1is operated In
accordance with the principles of State Responsibility to deal with the
aforementioned problems. WTO Appellate Body has already confirmed
that WTO disputes are also subject to principles of State
Responsibility, and retaliation needs to be improved to follow those
principles for the sake of its efficacy. Then the question arises
regarding the starting point of the calculation of the level of
nullification or impairment. The difference between countermeasures
and retaliation first needs to be analyzed. Whereas countermeasures
do not require approval in advance, but are subject to approval ex
post, retaliation needs to be approved ex ante by the DSB. As it is
worth maintaining the review mechanism by a neutral third party,
complaining State should be guaranteed to enjoy the effects of
countermeasures following the wrongfulness of responding State,
which is its non-compliance with the DSB rulings or
recommendations.

Starting point for the calculation of the level of nullification or
impairment is reviewed following the dispute settlement procedure.
First, it would be inappropriate to start the calculation even before
the rulings or recommendations are made by the DSB since this

could be broadening the scope of retaliation too much as to be
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similar with compensation in its effect and the principles of State
responsibility dictate that countermeasures cannot be taken when the
dispute is pending before a tribunal. Regarding whether the
nullification or impairment suffered during the reasonable period of
time can also be included, the reasonable period of time itself can be
the circumstance precluding wrongfulness, and it is doubtful whether
the purpose of inducing compliance can be achieved by such
inclusion. Thus, the end of the reasonable period of time needs to be
the staring point for the calculation. Starting the calculation after the
compliance proceedings ignores the difference in nature of regular
proceedings and that of compliance proceedings, and it also
discriminates against the complaining State which has not been
engaged in compliance proceedings. This paper concludes by
suggesting draft articles to start the calculation of the level of
nullification or impairment following the end of the reasonable period

of time.

keywords : WTO Agreements, DSU, Retaliation, Suspension of
concessions or other obligations, General rule of interpretation,
State responsibility

Student Number : 2019-20176
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