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o7 FAE 3 e Jo]EE ‘peremptory norm of general international
law' 2 3E7]3= Ao dubAolt} 7S ‘peremptory’ WAl ‘imperative’, ‘compelling’
o] 2 W% JQow ‘jus cogens WA ‘lus cogens= 7|t AT wAEC
[Robert Kolb, Peremptory International Law-Jus Cogens, A General Inventory
(Bloomsbury, 2017), p.11.

deh g7bEY o] ofd ‘w7t JiQ1S BT FAYeRE sty ddd oA I
AE AHe= MdS 9nlet) olgfgt FAALSY] Ad 2 Ao #Aol
Ball A= A2 A2-od A BT}y ZAE] thET

‘international public policy’ ¥i= ‘ordre international public2.2% ZAHC A &
of 5 2 oujg A8 ti{Alexander Orakhelashvili, Peremptory Norms
in International Law (Oxford University Press, 2006), pp.11-12 #2].

Hermann Mosler, 7he International Society as a Legal Community (Alphen aan
den Rijn: Sijthoff and Noordhoff, 1980), p.19; Antonio Cassese, International Law
(2nd ed) (Oxford University Press, 2005), p.199; Theodor Meron, “International
Law in the Age of Human Rights,” Recueil des Cours, Vol. 301 (2003), p.421;
Darcie L. Christopher, “Jus Cogens, Reparation Agreements and Holocaust Slave
Labor Litigation,” Law and Policy in International Business, Vol. 31 (2000),
pp.1,233-1,234; Dean Adams, “The Prohibition of Widespread Rape as a Jus
Cogens,” San Diego International Law Journal Vol. 6 (2005), p.359; Humphrey
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Waldock, “Second Report on the Law of Treaties,” Yearbook of International Law
Commission(©]3} “YbILC'&F 3tt}), Vol. 1T (1963), p.53, para. 6; David F. Klein, “A
Theory for the Application of the Customary International Law of Human Rights
by Domestic Courts,” Yale Journal of International Law, Vol. 13 (1983),
pp.350-351; Ian Brownlie, Principles of Public International Law (7th ed) (Oxford
University Press, 2008), pp.510-512; Thomas Weatherall, Jus Cogens. International
Law and Social Contract (Cambridge University Press, 2015), pp.3-12, 22;
Alexander Orakhelashvili, supra note 3, pp.10-35, 67; Merlin M. Magallona, “The
Concept of Jus Cogens in the Vienna Convention on the Law of Treaties,” in
Scott Davidson (ed.), 7he Law of Treaties (Ashgate, 2004), p.495;, Mark Weston
Janis, An Introduction to International Law (4th ed) (Aspen, New York, 2003),
pp.62-63; Rafael Nieto-Navia, “International Peremptory Norms (Jus Cogens) and
International Humanitarian Law,” in Lal Chand Vorah et al. (eds.), Man's
Inhumanity to Man' Essays in  Honour of Antonio Cassese (The
Hague/London/Kluwer Law International, 2003), pp.617-618; Andrea Bianchi,
“Human Rights and the Magic of Jus Cogens,” The European Journal of
International Law; Vol. 19(3) (2008), pp.491-495;, Andreas L. Paulus, “Jus Cogens
in a Time of Hegemony and Fragmentation,” Nordic Journal of International Law;
Vol. 74(3) (2005), pp.297-303 & #=. ¥ A5 Fol & public order A ‘proper
functioning of the legal system'©|2}= £oJWHEric Suy, “The Concept of Jus
Cogens in Public International Law,” in Lagonissi Conference, Carnegie
Endowment for International Peace (eds.), 7he Concept of Jus Cogens in Public
International Law: Papers and Proceedings (Geneva, 1967), p.18], ‘ethos’, ‘legal
order[Wililam E. Conklin, “The Peremptory Norms of the International
Community,” 7he European Journal of International Law, Vol. 23(3) (2012),
pp.859-861], ‘state community interests[E. M. Kornicker Uhlmann, “State
Community Interests, Jus Cogens and Protection of the Global Environment:
Developing  Criteria for Peremptory Norms,” Georgetown International
Environment Law Review; Vol. 28 (1998), pp.102-106], ‘fundamental values of the
international community’ [Christian Tomuschat, “The Security Council and jus
cogens,” in E. Cannizzaro (ed.), The Present and Future of Jus Cogens (Sapienza
Universita Editrice, 2015), p8I& AF&8ts 4= A HT)
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contribution to the law of international claims,” 7he American Journal of
International Law, Vol. 82 (1988), p.69.
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“International Law in Europe: Between Tradition and Renewal,” 7he European
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o] AAlolt}’gtal HE dAAFYAHrealist) £l P& AE E9, J. L. Goldsmith
and E. A. Posner, The Limits of International Law (Oxford University Press,
2005), p3lolAE ZeiatH AES FAgd uted gtk 28 AT v sl
A ot o] =M 9 JFES Y ol UFAE et FE HA e A
T s 4AY Wk ofyzf, FHollA A B = upel o] e EXE &
A BE gAY A o atEo] g4 e A sl 9 dE
< OF d44 8ol =ta & F gl7] wdolth 3, 9 sl g A
At 27l - ¥l o 2=, Robert Kolb, supra note 1, pp.15-29; Alfred von Verdross,
“Jus Dispositivum and Jus Cogens in International Law,” 7he American Journal
of International Law; Vol. 60 (1966), pp.56, 60-61; Dan Dubois, “The Authority of
Peremptory Norms in International Law: State Consent or Natural Law?,” Nordic
Journal of International Law; Vol. 78(2) (2009), pp.167-174 #=%.
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13) Robert Kolb, supra note 1, p.32.

14) & &9, Jurisdictional Immunities of the State (Germany v. Italy ; Greece
Intervening), ICJ] Judgment (2012), para. 95, Questions Relating to the
Obligation to Prosecute or Extradite (Belgium v. Senegal), IC] Judgment
(2012), para. 9 =, 9 ICJ7F ol d Jel= e ¥ 945 B4
gk AbdlE obH A §lE Ao R FetEy, I7bHA SHAdA o]E HHoR <l
AstAtia HeE A2, Ul Linderfalk, Understanding Jus Cogens In
International Law and International Legal Discourse (Edward Elgar, 2020), at
section 1.3.1. #=.

15) dlE E9°, Prosecutor v. Kupreski¢, IT-95-16-T (2000), para. 520; Prosecutor V.
Furundzijja, IT-95-17/1-T (1998), para. 153; Yassin Abdullah Kadi v. Council of
the European Union and Commission of the European Communities, CFI
Judgment (2005), Case T-315/01, para. 226, Prosecutor v. Gbao, Decision on
Preliminary Motion on the Invalidity of the Agreement between the United
Nations and the Government of Sierra Leone on the Establishment of the
Special Court for Sierra Leone, SCSL-04-15-PT-141 (2004), para. 9.

16) Robert Kolb, supra note 1, p.33(n.4) #==.

17) ILC, Report on the work of the 71th session (2019), pp.141-208 (Chapter V) #=.
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18) Draft Conclusion 2 (‘a norm from which no derogation is permitted’).

19) (Draft Conclusion 3)

Peremptory norms of general international law (jus cogens) reflect and protect
fundamental values of the international community, are hierarchically superior to
other rules of international law and are universally applicable.

ILCE A3ZEANA TAlEAe = X8 AFESHA] &3 ‘fundamental values of the
international community’ gt XS AREstaL Qo ofd #3k FA o A= ‘moral
value oriented public order(Alain Pellet), ‘overriding interests and values of the
community itself(Hannikainen) & 2233l 79 o8 RIAES AlsHHEA,
7 @50l A wiErEQl Aol ofyet 8 7hed xdEeldtal At ok
[ILC, Report on the work of the 71th session (2019), p.153, para. 7). °]&= %A z+
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3l9] E7FA|(fundamental values)'E &wnlst7]dl, ¢ B RHES do 53]
7bestal, ILCO HER w7 = Al 4 St ole IAlTA S Zdds
AZANT| = GFo] tis] kA EE 7|A)E nle} o] “This is the absolutely
predominant theory today”@ti 7}st Robert Kolb 152] ™ (Robert Kolb,
supra note 1, p.32)< ILC7F A4l 449 FE3 AR &8sta gle A=
& g Qe BEOIYILC, Report on the work of the 71th session (2019),
pp.152-153, para. 6 FFZ].

20) ©]213F Draft Conclusion® Bl=% Zafwe] #3k [LCY Fg YAol7|= 3}
W¥ A o 2= Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law—Feport of the Study Group
of the International Law Commission, UN Doc. A/CNA4/L.682 (April 13 2006)
(finalized by Martti Koskenniemi), paras 361-367 3.

21) 19690l wHEo R o, dA feivel, dis xstste] 11671=re] 7F)sk vhxpt =
A z0ko] .



A treaty is void if, at the time of its conclusion, it conflicts with
a peremptory norm of general international law. For the purposes
of the present Convention, a peremptory norm of general
international law 1s a norm accepted and recognized by the
international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only
by a subsequent norm of general international law having the
same character[Z¢F2 1 A4 DAl drb =AH AdaH
sEshe AFol FRelv o] Yokol HAY dwt =ARe A

e

=

1 oolgo] FEEA ofYsty Ty sdT AES U 4

] A A B2 Draft Conclusion S04 AAR &35
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22)

23)

24)

Hol zpAls] Agstalxnt vlalug o AL3zol A st e tHe] Aoy 1o
Fukst ko]l Fg Hile A IdFHAYoR Wolsox|a Q) ghE v
Aok A53zxet #AS Draft Conclusiond] §gel #AAE FHo| U #d FiEEs
o A Xt} M3 Mg s},

A4, oAl Az (U1 23 (G AL 2015), ph2. ¢ = A Sy
gho] 2l W Folr), aglal 9] = 2d T Yt gAHe A T4 |
At AB3ZE Al ARk A Aot e FEShe ZeFolgtal T
ANE AdA & g ko], FaFH Y sdd onE AMEEHISE & 5 QdTh
2o AR HWo = Kirsten Schmalenbach, “Article 53. Treaties conflicting
with a peremptory norm of general international law,” in Oliver Dorr and Kirsten
Schmalenbach (eds.), 7he Vienna Convention on the Law of Treaties @ A

_10_



A2d ZATH dHo2A Y FAFTA

1. &

KA

19
=

= 349 )

gl g

o~
T

o1
=

1

z
!

BRI N YRS
EEREETE R

=
i

o] Aol A

s

A}
=

3

ok

e
=

e

3 vl oF A|53%0] WA

A s

Eis

o

o] 79|

LRI

el AAzA ) FAAE T Feeta 214

S

o= o] #

i, A3 rriol dA &

s
S

=] [e)
n 245 T

o o

gelsh o] =AAS e

’

it

<H A,

N
i
N

S

—_
110

il

o
T
)

BK
BK

o

)

2. AL3) et FA

)

A5

1= ‘74

A} %

FAIRE, A FELE

)

14
=

ARAA TN

-
T

R

A

Ho =

o] o
AN =

=] 7}

commentary (Springer, 2012), para 1.

_11_



27 v AR e FAYE Atold WE wRvE A oR oA 5o

U e R Qg Ay wES sjdsta, ARSI Fretaat sk

7HAE EAdsh] 919 H3E7F 8= Zlolth fEle vkE ole g &

T4 ATFHES ‘FA F, public order® H-Et}.26)

ol Ao FAA oy B T ALE 7 ofH

Fos Aget=rtd wel Gk A& 5o AFUFF AL el 2

of /W7 TAEAEY Aot gArEAA Al BAE= AR AdG S, T T
A

BeselA eTHE B4 FE7 WEe Haset AFe uwols)
g Aolth. v AAFe] Ao} 2ol A FAAS Afet oAz
Aol nARA e A dSR, a7HE FAY £ Pee Ay

33l AFE HolA & Aol
ok, 2 7F o7 &
e o AglolE o5 Tl

20) ok ¥, “AHgle= w8, U, 7K TfE SR Ak AW oE AllE B
o] E7I AMgS S8 A A& e Ade ovish, MA e AHEE )
5ol TE AN N, T, BE W KOS AL AEHE 2L AT

0= Ao 2= George Pavlakos, “International Community,” in Peter Cane and
Joanne Conaghan (eds.), 7he New Oxtord Companion to Law (Oxford University
Press, 2008), p.178. ¢k, ¢ -2 HYLS Axpr} 3k Aot} o] Zo|A Yo7 &
o 2 WY A9 59 AU fle o Bxpe] WMoQls vl

26) ©]¢} &, Alexander Orakhelashvili supra note 3, p.l2 (‘public order is
indispensable to every legal system’) #Z.
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27) Gordon A. Christenson, “Jus Cogens: Guarding Interests Fundamental to
International Society,” Virginia Journal of International Law; Vol. 28 (1987-1983)
pp.633-634. °o]&} FH “FA= AL3] WA FEE= FA 7R e} oldlE YER
7] w1 S84 o s dndhel g FAAAES ojge] §EE g U= A

H 0 2+, Thomas Weatherall, supra note 4, pp.121-122.
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o e ARElE AU EY A AAZE BASAY FAIR ¢ ogle B &Y
LHE 7 Y= Ao g = YBILC, Vol I, part. 1 (1966), p.39, para. 31.

29) olo} w& o4y “Tal AT hAH T AF sde] un FPE A
135 3% (2011), p.381; David F. Klein, supra note 4, pp.350-353; Evan J. Criddle
and Evan Fox-Decent, “A Fiduciary Theory of Jus Cogens,” Yale Journal of
International Law; Vol. 34 (2009), p.334; Robert Kolb, supra note 1, p.55; Gordon
A. Christenson, supra note 27, p.632(n.190) .

30) Thomas Weatherall, supra note 4, p.111.

31) Herbert Felix Jolowicz, Historical Introduction to the Study of Roman Law
(Cambridge University Press, 1939), p.103 (‘Aristotle, speaking of law in general,

_
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had divided it into two parts, that which was natural and that which was
man-made, and he asserted that natural law was the same everywhere and had
equal validity everywhere; as well as being natural it was common’).

32) Ibid 73Rt el ol AdHol o= A% ATEY Ues & F ¢
ol Za S AAdWo] AAWel] FdE Aozt HE YA E
8K & E9°], Thomas Weatherall, supra note 4, pp.121-123), o]
= Holl & A2 A2E 6. . AN SAE e Aol g AR F
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33) Evan J. Criddle and Evan Fox-Decent, supra note 29, p.334.

34) Emer de Vattel, 7he Law of Nations or Principles of the Law of Nature,
Applied to the Conduct and Affairs of Nations and Sovereigns (Indianapolis, IN:
Liberty Fund, Béla Kapossy & Richard Whatmore (eds.), 2008[1797]), §9; Thomas
Weatherall, supra note 4, pll8, Gordon A. Christenson, swupra note 27,
p.603(n.56). 3% Gordon Christenson 9= Vattel®] Zo7t9 /MdS
Mol 7o = Hrkstal AtHGordon A. Christenson, supra note 27, p.603 (‘This
idea stemmed from earlier work by Vattel’)].
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35) W. Heffter, Das Européische Vilkerrecht der Gegenwart (4th ed, 1861), p.156[F
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Qb T A} Eaful A - Abdell tiEk AARAL Ae=m AT, #1269 25 (2019),
p.279; oW Zx, ALY FHE (Y27 1974), p47olA A&

36) J. C. Bluntschli, Das moderne Vilkerrecht der civilisierten Staten (2nd ed)
(Nordlingen C. H. Beck, 1872), p.236[ 1 th<e, “dnb=rAHe] ZHaisrH gl &gt
AT FAHE S =3, A428 25 (1997), p.3olA] Q18]

37) olet @, A<, supra note 36, pp.3-4 (‘HAHLE 194)7] FHbEo] Sofeb WA
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38) William Hall, A Treatise on International Law (8th ed) (Oxford University Press,
1924), pp.382-383; Lassa Oppenheim, International Law (New York : Longmans,
1905), p.528.

39) Evan J. Criddle and Evan Fox-Decent, supra note 29, p.335; Gordon A.
Christenson, supra note 27, p.604.
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40) Oscar Chinn (United Kingdom v. Belgium), PCI] Judgment (ser. A’B) No. 63
(1934).

41) Ihid, Seperate Opinion of Judge Schiicking, pp.149-150.

42) Ibid, p.150 (‘the Court would never, for instance, apply a convention the terms of
which were contrary to public morality’).

43) Alfred von Verdross, “Forbidden Treaties in International Law: Comments on
Professor Garner's Report on the law of treaties,” 7The American Journal of
International Law; Vol. 31(4) (1937).

44) Evan J. Criddle and Evan Fox-Decent, supra note 29, p.335.

45) Alfred von Verdross, supra note 43, p.572.

46) Ibid, p.573 (‘treaties contra bonos mores are void).

47) Evan J. Criddle and Evan Fox-Decent, supra note 29, p.336.
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48) #& #HAZ+=, Hersch Lauterpacht, “The Grotian Tradition in International Law,”
British Yearbook of International Law; Vol. 23 (1946), pp.43-53.

49) 72 #FHA 2%, Alexander Orakhelashvili, supra note 3, pp.30-31 (‘The history of
Article 53 demonstrates that it refers to international public order’).

50) °|W %, supra note 35, p.60 FZ. A 2t EHH AL ] L. Brerly$al, 1 %
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51) 7Ihid, p.63.

52) YDILC, Vol. T (1950), p.299, para. 49.

53) Hersch Lauterpacht, “First Report on the Law of Treaties,” YbILC, Vol. II (1933),
p154 (Article 15, “A treaty, or any of its provision, is void if its performance
involves an act which is illegal under international law and if it is declared so to
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54) Hersch Lauterpacht, supra note 53, p.155, para. 4.

55) Gerald Fitzmaurice, “Third Report on the Law of Treaties,” YbILC, Vol. II (1958),
pp.26-27 (Article 18).
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56) ©|® %, supra note 35, pp.74-75.

57) Ibid, p771($] = WAL o]z wo o] Fit HAS A2 4tk o] dF
2 “Jus cogens means a peremptory norm of general international law from
which no derogation is permitted except upon a ground specifically sanctioned by
general international law, and which may be modified or annulled only by a
subsequent norm of general international law”o|t}). B2 1= #)€]3ta, vt}
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58) Humphrey Waldock, supra note 4, p.52 (Article 13).
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60) 7bid (‘Imperfect though the international legal order may be, the view that in the
last analysis there is no international public order —no rule from which States
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Human Rights (Martinus Nijhoff, 1997), p.146; %14, supra note 35, p.262 %=
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64) YbILC, Vol. II (1966), pp.247-249, 261 (53], p.261 ‘Article 50 is based upon the
hypothesis that in international law today there are certain number of
fundamental rules of international public order from which no State may derogate
even by agreement with another State’ i #3).

65) ©|¥ %, supra note 35, p.111; Christos L. Rozakis, 7he Concept of Jus Cogens in
the law of Treaties (North Holland, 1976), pp.14, 52. ¢|¢} #Ad o= =
UNCLOT, Vienna (26 March-24 May 1963), A/CONF.39/11 (1969), p.29% (‘must
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international public order’); p.297 (‘Recognition of the existence of jus cogens was
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p.305 (‘peremptory norms, representing the higher international morality and the
international public order’); p.318 (‘Rules of jus cogens were indispensable for the
protection of public order. The growing interdependence of States had brought
about an international public order which had led to the establishment of certain
fundamental rules as peremptory norms’); p.409 (‘article 50, which was designed
to protect the international public order’) Zz.

66) 1 =2 I M=, oW E, supra note 35, ppll2-128 FZ. FAHOZE,
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70) Robert Kolb, supra note 1, pp.8, 37.

71) ILC, Report on the work of the 71th session (2019), pp.149-150, para. 2 (‘it is the
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72) Kirsten Schmalenbach, supra note 24, para. 1, Eric Suy, “Article 53 Treaties
conflicting with a peremptory norm of general international law,” in Oliver Corten
and Pierre Klein (eds.), 7he Vienna convention on the Law of Treaties &= A
commentary (Oxford University Press, 2012), p.1,226; Anne Lagerwall, “Article 64.
Emergence of a new peremptory norm of general international law,” in Oliver
Corten and Pierre Klein (eds.), The Vienna convention on the Law of Treaties -
A commentary (Oxford University Press, 2012), pp.1,458-1,465; Mark E. Villiger,
Commentary on the 1969 Vienna Convention on the Law of Treaties (Martinus
Nijhoff, 2009), p.795; Ulf Linderfalk, “The Creation of Jus Cogens— Making Sense
of Article 53 of the Vienna Convention,” Zeitschrifi fiir auslindisches dflentliches
Recht und Volkerrecht, Vol. 71 (2011), p.362; Karen Parker and Lyn Beth Neylon,
“Jus Cogens: Compelling the Law of Human Rights,” Hastings International and
Comparative Law Review; Vol. 12 (1989), p.444; Thomas Weatherall, supra note
4, pp.130-155 & FH=.

73) ILC, Report on the work of the 71th session (2019), pp.148-149.

74) Ibid (‘the definition in article 53, though initially used for the purposes of the
1969 Vienna Convention, has come to be accepted as a general definition which
applies beyond the law of treaties’); James A. Green, “Questioning the
Peremptory Status of the Prohibition of the Use of Force,” Michigan Journal of
International Law; Vol. 32(2) (2011), p.220; Thomas Weatherall, supra note 4,
p.130 (‘Article 53 of the Vienna Convention, as the point of formal codification of
jus cogens in international law, provided the best available textual guidance to
the formal source of the concept)).
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Report on the work of the 71th session (2019), pp.148-149, para. 11.
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AAS 7 EAsg . QA= oJHt’a HAWDavid C. Ellis, “On the
possibility of the international community,” /nfernational Studies Review; Vol.
11(1) (2009), pp.23-24], = #A|AF3]) S A A= o] obd ws=dk H]{+(metaphor) &
B AW James Patrick Kelly, “The Twilight of Customary International Law,”
Virginia Journal of International Law; Vol. 40(2) (2000), pp.465-469], &o] $le
et FA(a mere empty form)o® B YPeter Fitzpatrick, Law as
Resistance: Modernism, Imperialism, Legalism (Routledge, 2008), pp.275-291] &
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77) %2 FHA|Z+=, Dan Dubois, supra note 12, pp.152, 172; P. G. Carozza, “The
Universal Common Good and the Authority of International Law,” Logos: A
Journal of Catholic Thought and Culture, Vol. 9 (2006), pp.32-34.
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84) o]¢} & Philip C. Jessup, A Modern Law of Nations (The Macmillan
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A careful study of the summary records of the discussion during
the first reading made it clear that there were some rules of
international law that governed the reciprocal interests of States,
and others that related to the interests of the international
community, in other words, to those of all mankind; the first had
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Against Their Will,” Recueil des Cours, Vol. 241 (1993), p.224 (‘international
community has been chosen as a synonym or mankind).
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(Oxford: Clarendon Press, 1961), pp.213-214; Alexander Orakhelashvili, supra note
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90) Fisheries Case (United Kingdom v. Norway), Judgment, Individual Opinion of
Judge Alvarez, IC] Report (1951), p.148.
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95) Hermann Mosler, supra note 4, p.17 (In any legal community there must be a
minimum of uniformity which is indispensable in maintaining the community.
This uniformity may relate to legal values which are considered to be the goal
of the community. The whole of this minimum can be called a common public
order’).
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ANe 222 AAsta, AAA, A4, 34 dds 8 7 e AR A
HHDeclaration on the Granting of Independence to Colonial Countries and
Peoples, GA Res. 1514(XV), UN Doc. A/Res/1514(XV) (1960), Article 2; Thomas
Weatherall, supra note 4, p.250].

101) Robert Kolb, supra note 1, p.32 3%

102) o]¢} &9, Levan Aleksidze 24+ ﬁ 27FA 7 Ao tiek HEE i A F
F4 Aekow Adslal 9t Levan Aleksidze, “Legal Nature of Jus Cogens in
Contemporary International Law,” Recueil des Cours, Vol. 172 (1981), p.251]. ©]
oo #uhe SHAAASTLE A 2 7Fx| 9] F 714 o= 3slel 1
(human rights)S £3 Ut Prosecutor v. Ayyash et al, Interlocutory Decision
on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration,
Cumulative Charging, 145 ILF 232, STL-11-01/1/AC/R17bis (2011), para. 9].

103) GA Res. 217 A(I), A/RES/217(I) (1948).

104) 994 UNTS 3 (1966).

105) 99 UNTS 171 (1966).
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108) Charter of Fundamental Rights of the European Union, 2000/C364/01 (2000),
Preamble.

109) Thomas Weatherall, supra note 4, p48 (in 2000, roughly 70 per cent of the
constitutions in force explicitly refer to human dignity or the dignity of man’).
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111) o]¢} &4 Thomas Weatherall, supra note 4, pp.32-33 (‘the common interests of
the international community as a whole are not State interests per se. Rather,
these interests concern mankind as a whole').

112) Hermann Mosler, supra note 4, p.54.

113) Bruno Simma, “From Bilateralism to Community Interest in International Law,”
Recueil Des Cours, Vol. 250 (1994), pp.233-234.

114) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), Dissenting Opinion of Judge Trindade, para. 119.

115) Andreas L. Paulus, supra note 4, pp.297, 309.
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116) Ian Brownlie, supra note 4, p.27.

117) 22 #FHAZ, W. Michael Reisman, Siegfried Wiessner and Andrew R. Willard,
“The New Haven School: A Brief Introduction,” Yale Journal of International
Law; Vol. 32 (2007), p.580; Thomas Weatherall, supra note 4, p4l (‘Therefore,
safeguarding the dignity of the human being represents the ultimate goal of
legal and social order’) #Z.

118) 22 FHA|Z, Alain Pellet, “The Definition of Responsibility in International Law,”
in James Crawford, Alain Pellet, Simon Olleson (eds.), 7he Law of International
Responsibility (Oxford University Press, 2010), p.10 (it is admitted that the
function of international law i1s not only to guarantee the independence of
States, but also to organize their coexistence and inter-dependence. That is the
function of the notion of the international community’); Levan Aleksidze, supra
note 102, p.251 (‘contemporary international law is a new historic type of
international law based on the principle of peaceful coexistence of States with
different socio—economic systems’) FZ.
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119) Declaration on Principles of International Law Friendly Relations and
Co—Operation Among States in Accordance with The Charter of the United
Nations, GA Res. 2625 (XXV), UN Doc. A/Res/25/2625 (XXV) (1970).

120) Ibid, Preamble.

121) Ibid (‘the principles of international law concerning friendly relations and
co—operation among States and the fulfillment in good faith of the obligations
assumed by States, in accordance with the Charter, is of the greatest
importance for the maintenance of international peace and security and for the
implementation of the other purposes of the United Nations').
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of &
NA = ‘(us cogens)E A-&3HA &5 A3 FEEC Draft Conclusion?] €]
g Ao &M<=, ILC, Report on the work of the 71th session (2019), p.148,

para. 6 %,

126) ILC, Report on the work of the 71th session (2019), p.159, para. 2.

127) o|& E°], Kirsten Schmalenbach, supra note 24, para. 30 (It serves as a
generic term that embraces all formal sources of international law that produce
generally accepted legal rules’); Christos L. Rozakis, supra note 65, p.o5 Z+3.

128) North Sea Continental Shelf (Federal Republic of Germany v. Denmark/Federal
Republic of Germany v. Netherlands), Judgment, IC] Report (1969), pp.38-39,
para. 63.

129) ILC, Report on the work of the 71th session (2019), p.159, para. 2 (‘Norms of
general international law are thus those norms of international law that, in the
words of the International Court of Justice, must have equal force for all
members of the international community’).
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130) (Draft Conclusion 5)
1. Customary international law is the most common basis for peremptory
norms of general international law (jus cogens).
2. Treaty provisions and general principles of law may also serve as bases for
peremptory norms of general international law (jus cogens).
3 s F4S Draft Conclusion A5%0] AFEH ‘basis’®} ‘bases’®] &w]ol] o
3 84 A wiA s oF strpa A SHA(ILC, Report on the work of
the 71th session (2019), p.159, para. 3], ‘various sources of international law 7}
ZATrHe] Aol 2 USS Welal Aok Sk 2 T4 AW o ),
‘basis'= ‘G214 HA(formal source)? FAF MHOZE ARRH AL EHEY, F
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AR WYl B3 Bl AAE Ao R A sypra note 110, pp.32-34.
131) ILC, Report on the work of the 71th session (2019), pp.159-163, paras 1-9; #

<=, supra note 69, p.38; ©]AY, supra note 29, pp.390-393; Robert Kolb, supra
note 1, pp.89-96; Robert Kolb, “The Formal Source of Jus Cogens in Public
International Law,” Zeitschrifi fiir dflentliches Recht, Vol. 53 (1998), pp.69-76;
Alexander Orakhelashvili, supra note 3, pp.111-125, Michael Akehurst, “The
Hierarchy of the Sources of International Law,” British Yearbook of
International Law;, Vol. 47(1) (1975), pp.282-284; W. Czaplinski, “Jus Cogens
and the Law of Treaties,” in Christian Tomuschat and Jean-Marc Thouvenin
(eds.), The Fundamental Rules of the International Legal Order: Jus Cogens
and Obligations Erga Omnes (Leiden/Boston, 2006), p.92; Carlo Focarelli,
“Promotional Jus Cogens: A Critical Appraisal of Jus Cogens’ Legal Effects,”
Nordic Journal of International Law; Vol. 77(4) (2008), pp.444-459; Ulf
Linderfalk, “The Source of Jus Cogens Obligations: How Legal Positivism
Copes with Peremptory Norms,” Nordic Journal of International Law; Vol. 82(3)
(2013), pp.378-384; Hugh Thirlway, “Concepts, Principles, Rules and Analogies:
International and Municipal Legal Reasoning,” Recueil des Cours, Vol. 294
(2002), pp.400-403; Andreas L. Paulus, supra note 4, p.302; Philip Alston and

_43_



o] =9 AN 9 AXRS =R qA BE =oE5S s
X514 = &=tk U4l Draft Conclusion A5Z&7F 919F o] 5= A
HEERE ol g} o W dwrd AR Ao dxde] E F dna
st B AHst= HEE Hotal A= Bl tisto], obg

o pol AT A g FAoR nrh pAHCR LA, oo
7}

oz Al ke ool ik WA F(opinio juris)3VI =7}
) (state practice)13 oz A Hsle TFaAHe 54 AAR 1ys)
Hats, obA B duk ZAwel AHolo] s REstE AP st

BB 5 97] wEelt aem oy aF

I

ald

A] (the prohibition of

Bruno Simma, “The Sources of Human Rights Law: Custom, Jus Cogens, And
General Principles,” Australian Yearbook of International Law; Vol. 12 (1988),
pp.102-108; Rafael Nieto-Navia, supra note 4, pp.613-614; Christos L. Rozakis,
supra note 65, pp.57-84; Levan Aleksidze, supra note 102, p.256 & #=.
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Charging, 145 ILF 232 STL-11-01/1/AC/R17bis (2011), para. 102]. 234y,
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134) ILC, Report on the work of the 71th session (2019), p.159, para. 4 (‘customary
international law is the most obvious manifestation of general international
law’); Alexander Orakhelashvili, supra note 3, p.113 (‘Custom is the most
commonly recognized source of peremptory norms).

135) Questions Relating to the Obligation to Prosecute or Extradite (Belgium V.
Senegal), IC] Judgment (2012), para. 99.

136) ILC, Report on the work of the 71th session (2019), pp.159-161, paras 3-6.

137) olo #3) 7bid, pp.161-162, para. 8 ['It is appropriate to refer to the possibility
of general principles of law forming the basis of peremptory norms of general
international law (jus cogens)’]. 131““1 ILCE ‘W o] AT o)l He dnt
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138) Gerald Fitzmaurice, supra note 110, p.7.

139) 22 FHAZ, Michael Akehurst, supra note 131, p.283 (‘principles of international
morality had to take the form of conventional or customary rules of
international law in order to have any chance of becoming jus cogens).

140) ILC, Report on the work of the 71th session (2019), pp.161-162, paras 7-8.

141) #2& #HA9 Mdy o=z ILC, Report on the work of the 71th session (2019),
p.162, para. 9 (‘Treaties, in most cases, are not general international law since
they do not usually have a general scope of application with equal force for all
members of the international community’).

142) o9} ¥, Z2oks AF=AHY A A Aol FHee A g
A=2+= Chrstos L. Rozakis, supra note 65, pp.58-84; Grigory I. Tunkin, “Is
general international law customary law only?,” European Jowrnal of
International Law; Vol. 4(4) (1993), p.541.

143) ILC, Report on the work of the 71th session (2019), p.161, para. 7.
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o] 752 vl oY x2oF F& Aol g Eo of stk Ao = 2
HoHFA Y, supra note 35, pp.288-298, 314).

154) ‘A4 o] F-(obligation erga omnes)= ‘Z} =7}7F A LS A A o) tste] 1 -
A ARl A Zbe WA g E gulshenl, ‘BRE ATHe gAY oFE F
Hhsit}’ = Aol dAAl AP ShdE Helo|tStefan Talmon, “Jus Cogens after
Germany v. Italy: Substantive and Procedural Rules Distinguished,” Leiden
Journal of International Law; Vol. 25(4) (2012), p.99%; Fragmentation of
International Law: Difliculties Arising ffom the Diversification and Expansion of
International Law—FReport of the Study Group of the International Law
Commission, UN Doc. A/CN.4/L682 (2006) (finalized by Martti Koskenniemi),
para. 404, Thomas Weatherall, supra note 4, p.353; Kirsten Schmalenbach, supra
note 24, para. 83]. &, Zt 752 IAALE] AAo] diste] FqwlE =4
o & etk Aty tiAA o i 7K Bodhe S AR
DA JdZAHY, 5= @k 1 AAFAdA $19f ol EE AP
WA o FF FRbsiuv, 1 A& ARl Fethe slo] dRkA Ado|tio]d Y,
supra note 29, p403 (‘A& FHEE BF hAlA TE9S 7PAA N dAE 28-S 72t
= RE A9y 987 Adgrvte s wAEAE %+=1)); Yoram Dinstein,
“The Interaction between Customary International Law and Treaties,” Fecueil
des Cours, Vol. 322 (2006), p.402; Kirsten Schmalenbach, supra note 24, para.
&1 = A o] miolAe g ol ZAA BFA v tiAlA o #ek B
AAE Ao gs= Adie, “AA o5 Jided B A5 - AP v
S AR HEAF Al6d 25 (2006); I E, “TAHA dAA oo Hst
A" A7 E A40% (2018) & FHE.
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155) A8ty S5 AV 59 A9 oy U4 oF 9 F7hE] HE

E OFA &5 o] 29 WY, o] & ol old sdste A6 A9

2 g #AeM = avlekA Zeth g Fitol #aA=, ILC, Report on the

work of the 71th session (2019), pp.183-198 ==

156) Kirsten Schmalenbach, “Article 64. Emergence of a new peremptory norm of
general international law,” in Oliver Dorr and Kirsten Schmalenbach (eds.), Zhe

Vienna convention on the Law of Treaties . A commentary (Springer, 2012),

pp.1,126-1,127; Mark E. Villiger, supra note 72, p.795;, Anne Lagerwall, supra

note 72, p.1,465 #=.

157) (vl ek Aled=x)
Qo SAge) A Aol sk A9l 1 PE FESE 49 xope
Fa=2 ¥Ho] F5IHIf a new peremptory norm of general international law
emerges, any existing treaty which is in conflict with that norm becomes void

and terminates). ©]o #3A T FHoll Y& ‘A4Y A3E ez 2ok g’

oA w248 tET.
158) (Draft Conclusion 13)

1. A reservation to a treaty provision that reflects a peremptory norm of
general international law (jus cogens) does not affect the binding nature of
that norm, which shall continue to apply as such.

2. A reservation cannot exclude or modify the legal effect of a treaty in a
manner contrary to a peremptory norm of general international law (jus
cogens).

lo,
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159) (Draft Conclusion 15)

1. A unilateral act of a State manifesting the intention to be bound by an
obligation under international law that would be in conflict with a
peremptory norm of general international law (jus cogens) does not create
such an obligation.

2. An obligation under international law created by a unilateral act of a State
ceases to exist if and to the extent that it conflicts with a new peremptory
norm of general international law (jus cogens).

160) gHAle] &Eo] 3=, Robert Kolb, supra note 1, pp61-64; Alexander
Orakhelashvili, supra note 3, ppl76-192; Alain Pellet, “Tenth Report on
Reservations to Treaties,” UN Doc. A/CN.4/588/Add.1, pp.34-35, paras 135-137;
E. M. Kornicker Uhlmann, supra note 4, p.110; Kirsten Schmalenbach, supra
note 24, paras 71-72 #Zx. AFAHOZLE dF 5o IC] && dHFH AbddlA
Nervo, Tanaka A2 “Zatid €T + e R 382 F si’2
HA A H North Sea Continental Shelf (Federal Republic of Germany V.
Denmark/Federal Republic of Germany v. Netherlands), Judgment, IC] Report
(1969), Separate Opinion of Judge Padilla Nervo, p97, Dissenting Opinion of
Judge Tanaka, p.182).

161) ‘T4 AF=AF olehs RHE ZaArHY A4S 2t dFaAEY HEE
alA dEgh gofolrt,

162) (Draft Conclusion 14)

1. A rule of customary international law does not come into existence if it
conflicts with a peremptory norm of general international law (jus cogens).
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2. A rule of customary international law not of a peremptory character ceases
to exist if and to the extent that it conflicts with a new peremptory norm of
general international law (jus cogens).

163) ILC, Report on the work of the 71th session (2019), p.182, para. 1.

164) Ibid, pp.182-184, paras 3-7.

165) (Draft Conclusion 20)

Where it appears that there may be a conflict between a peremptory norm of
general international law (jus cogens) and another rule of international law, the
latter 1s, as far as possible, to be interpreted and applied so as to be
consistent with the former.

166) ILC, Report on the work of the 71th session (2019), p.199, para. 7.

167) ©]Ad4Y, supra note 29, p.387; Eric Suy, supra note 72, p.1,232; Darcie L.
Christopher, supra note 4, p.1,232, Kirsten Schmalenbach, supra note 24, paras
65-72; Ian Brownlie, supra note 4, pp.bl0-5l11, Prosecutor v. FurundZija,
IT-95-17/1-T (1998), para. 157. Bt FH A2+, Stefan Talmon, supra note 154,
p.1,000 (If both the injured state and other states concerned do not give notice
of a claim within a reasonable period of time, it seems a question of procedural
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fairness to protect the respondent state against unduly delayed claims for
violations of jus cogens).

168) Gabcikovo-Nagymaros Project (Hungary v. Slovakia), IC] Judgment (1997),
Separate Opinion of Judge Weearmantry, para. 88.

169) =& SHA &7hek wke o] o] dwkdH ol xoF AR AqrHe &4 &
B Wx] FA4 ddolgte e Jdod, 1 FAHS AAE vt ‘E‘r AR
Heol A st =4 5§Eﬂt J&’\%Xﬂ‘ﬂ*oi ol ggatrlel, o] & F7F4
el o] s ‘5 o] FEFTAY o2 WA g,

170) wlelvtgeoF 53z /‘} -Cd Xﬂ/\}ﬁ] Aol digk 9ef #& oldl+ Draft
Conclusion®] A 3% UX|SHILC, Report on the work of the 71th session
(2019), p.167, para. 5.
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Aot #-2 Draft Conclusion® BJ%=%E &3 Draft Conclusion®] 7

1=
Pirdel Hel WS o9 Fsm YA % 5 Ak AF B0l A

171) A138%(Article 38)
1. The court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:

a. International conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

the general principles of law recognized by civilized nations;

d. ... judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination
of rules of law.

172) Thomas Weatherall, supra note 4, p.131.
173) Kirsten Schmalenbach, supra note 24, para. 45.
174) (Draft Conclusion 6)
1. The requirement of ‘acceptance and recognition’ as a criterion for identifying
a peremptory norm of general international law (jus cogens) is distinct from
acceptance and recognition as a norm of general international law.
175) ILC, Report on the work of the 71th session (2019), p.164, paras 1-2.

o
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o, (3) FAY e} BAste] S Agolehs F wol Alold]
F2 RoldAL, T golT Jug PEARE AdeR AgaA gt

+ #olt}. o] Draft Conclusion®] ofz] F4oll A &3] =gt}

The potential uses of these materials for the purposes of
satisfying the acceptance and recognition criterion for peremptory
norms of general international law (jus cogens), on one hand, and
their use for the purposes of the identification of customary
international law must be distinguished, on the other hand. For
the former, the materials must establish acceptance and
recognition by the international community of States as a whole
that the norm in question 1S one from which no derogation 1is
permitted, while for the latter the materials are used to assess
whether States accept the norm as a rule of customary

international law. ... [Ilt is not necessary to provide evidence

176) ILC, Report on the work of the 71th session (2019), p.158, para. 6.
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177) ILC, Report on the work of the 71th session (2019), pp.164-165, para. 3; p.169,

para 4.

178) (Draft Conclusion 6)

2. To identify a norm as a peremptory norm of general international law (jus
cogens), there must be evidence that such a norm is accepted and recognized
as one from which no derogation is permitted and which can only be
modified by a subsequent norm of general international law having the same

character.
179) (Draft Conclusion 8)
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1. Evidence of acceptance and recognition that a norm of general international
law is a peremptory norm (jus cogens) may take a wide range of forms.

2. Such forms of evidence include, but are not limited to: public statements
made on behalf of States; official publications; government legal opinions;
diplomatic correspondence; legislative and administrative acts; decisions of
national courts; treaty provisions; and resolutions adopted by an international
organization or at an intergovernmental conference.

180) (Draft Conclusion 9)

1. Decisions of international courts and tribunals, in particular of the
International Court of Justice, are a subsidiary means for determining the
peremptory character of norms of general international law.

2. The works of expert bodies established by States or international
organizations and the teachings of the most highly qualified publicists of the
various nations may also serve as subsidiary means for determining the
peremptory character of norms of general international law.

181) d& Eof, WA, “Hasg vrhat qr=o] tigk Jagh whof” A3 =F, Al
4998 2% (2004), pp.74-75; Christos L. Rozakis, supra note 65, p.74; Kirsten
Schmalenbach, supra note 24, para. 47; Michael Akehurst, supra note 131, p.285;
Anne Lagerwall, supra note 72, p.1,467, M. Foster, “Non-refoulement as custom
and Jjus cogens? Putting the prohibition to the test,” Netherlands Yearbook of
International Law; Vol. 46 (2016), p.281;, Committee of United States Citizens
Living 1n Nicaragua v. Reagan, Case No. 87-5053, Opinion of 14 October 1955
859 F.2d.929 (D.C. Cir. 1988), p.940 #=.
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o sYg 77 23 o] 9= Draft Conclusion A|4% (b)&184)e]

182) WA @AM A FAe} #Hste], dE E°] Michael Akehurste= 1974 dd F
Ag BE S7FER, 28 dd FAE A v 37HER At 9l vk
(Michael Akehurst, supra note 131, p.285), Rozakist 2zt ddk FA|E EF ‘=04
Ael' Admslar ¢l ar(Christos L. Rozakis, supra note 65, p.54), Anne Lagerwall
2 7 o FAE BT ‘7R AYsta At Anne Lagerwall, supra note 72,
p.1467). Tt 2 7 dAE dd WAy #AAste] 2' A ddE Aa 19 A
WA mpRAA R ST S-S e WA gl gl dapee AHE 91T
4 tHKirsten Schmalenbach, supra note 24, para. 47).

183) 22 #HA =, Kirsten Schmalenbach, supra note 24, para. 46; Anne Lagerwall,
supra note 72, p.1,466; Christos L. Rozakis, supra note 65, pp.74-76; Levan
Aleksidze, supra note 102, pp.253-254 & #=.

184) (Draft Conclusion 4)

(b) it is accepted and recognized by the international community of States as a
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whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the
same character.

185) ILC, Report on the work of the 71th session (2019), p.157, para. 4.

186) #& # A 2%, Yoram Dinstein, supra note 154, p.402; Robert Kolb, supra note
1, p93 (‘There may also be cases of simple abrogation of a jus cogens norm,
without the creation of a new one, or the simple return of a jus cogens norm
to jus dispositivum); Mark E. Villiger, supra note 72, p.673.

187) o]¢} #=& Robert Kolb, supra note 1, p.79 (‘What is considered a fundamental
right is also a question of epoch’). JA] #& HA 2, “ZFaipHL Wyt 71538
th ol & Eo] 1713 AZR ‘7o) 2 o 2HE 307t ot 54
A% 2Erhe hed ge zoke anelE AsPuetE wdAst Bl @4
= B7bsst e #A9 Aoz YILC, Vol [ part. 1 (1966), p.39, para. 34.
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188) Michael J. Glennon, “Peremptory Nonsense,” in S. Breitenmoser et al. (eds.),
Human Rights, Democracy and the Rule of Law - Liber Amicorum L.
Wildhaber (Zurich/Baden—Baden, 2007), p.1,269. 3312 Michael ]J. Glennon< 7
gt g AA e Ren F848S xSk gfelth

189) #2 FHA|Z+=, Humphrey Waldock, supra note 4, p.52, para. 6; Robert Kolb,
supra note 1, p.28; Yoram Dinstein, supra note 154, pp.402-403; Merlin M.
Magallona, supra note 4, pp.bl14-515; Kirsten Schmalenbach, swupra note 24,
para. 42 FZ=.

190) #Z& wW2to 2= Marcelo G. Kohen, “The Use of Force by the US after the
End of the Cold War, and its Impact on International Law,” in Michael Byers
and G. Nolte (eds.), United States Hegemony and the Foundations of
International Law (Cambridge University Press, 2003), p.228; Philip Alston and
Bruno Simma, supra note 131, p.103.

191) o]#fgk BHolMel FHo R UNCLOT, Vienna (26 March-24 May 1968),
A/CONF.39/11 (1969), p.321. para. 2 (statement by United Republic of Tanzania).
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192) ol9} &, “BlalygdeF AE A7A= 2oF &S At Aot s A sie g
ERAEEL Pﬂﬂ—‘i DA A% oF Fa7F Hx = eva Azt
Ho] g}’ =)o Ao i—‘;—, ol %, supra note 35, p.70 Fx&. vR7EA] Wt
AN A3 FEet T FA AA A o] FoIxl Tkt diHol| st
Christos L. Rozakis, supra note 65, pp.101-109 #Z%. &, 299 Fa+= og7t4
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193) 22 AAZ, “A53xe] 92 HAE AHolA = AAYE AATFoEZHA F
Aol SEE 9ITES AW ANIN HEAIY] g Aolee Ay
02+ Enzo Cannizzaro, “A Higher Law for Treaties?,” in Enzo Cannizzaro
(ed.), The Law of Treaties Beyond the Vienna Convention (Oxford University
Press, 2011), p.441 #=.

194) sHA wljdiygoF A53z27F FoF GA] EAEE BEFTAME dhds Q1A o
of #alod=, TEdl= ‘A4 A3d 5. Fx.
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195) #2 #HA &2, Thomas Weatherall, supra note 4, p.22; Robert Kolb, supra note 1,
pp.8, 32; Alexander Orakhelashvili, supra note 3, p.30; Theodor Meron, Human
Rights Law-Making in the United Nations (Oxford University Press, 1986),
pp.197-198; John Dugard, FRecognition and the United Nations (Cambridge
University Press, 1987), p.149.

196) ghA, FAIHoR ofw W&o o] EAst=Ttel delA e, daarHe] A
A7 Folg 55 539 dgaAolets AoA ZF e dFaAEA
A g adoll et wAALE e e 1ol EAlEtEA] AAFE A 7 vt
of zro] 2uHA| ek WA ofsto] JHEA O Z wxHolop gt o] FEA = &
Sk A3 e &l FEellA BTh ZAE] thET

197) ofefjell Al Adlete o852 ‘O A S AW A4 wedojgtal B
a, @ AdHs AATHe] obd HA 7] (legal technique)= B+ 73, B

o
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At SAE F7b- k] AE#Ao A 2= A (fiduciary theory of jus
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Robert Kolb, supra note 1, pp.38-39, 40-44 =, A ¢ A 7IHE A Y3 v
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198) Mark Weston Janis, “The Nature of Jus Cogens,” Connecticut Journal of
International Law; Vol. 3 (1988), pp.361-362; Dan Dubois, supra note 12,
pp.133-175; Mary Ellen OConnell, “Jus Cogens International Law's Higher
Ethical Norms,” in Donald Earl Childress HI (ed.), Zhe Role of Ethics in
International Law (Cambridge University Press, 2011), pp.86, 97-983; Ingrid
Detter, The International Legal Order (Aldershot, 1994), pp.175-176, Andrea
Bianchi, supra note 4, pp.492-493; Jerzy Sztucki, Jus Cogens and The Vienna
Convention on the Law of Treaties: A Critical Appraisal (Springer-Verlag,
1974), p.66; Karen Parker and Lyn Beth Neylon, supra note 72, pp.419-423 5.

199) Robert Kolb, supra note 1, p.30.

200) Alain Pellet, “The Normative Dilemma: Will and Consent in International
Law-Making,” Australian Yearbook of International Law; Vol. 12 (1988), p.39;
Mark Weston Janis, supra note 198, p.361; Mary Ellen O'Connell, supra note
198, pp.86, 98 =
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201) Dan Dubois supra note 12, pp.145, 147.

202) ©]¢} #¥, Robert Kolb, supra note 1, p.31; Michael Byers, “Conceptualising the
Relationship between Jus Cogens and Erga Omnes Rules,” Nordic Journal of
International Law; Vol. 66 (1997), p.224 Z=.

203) SkA A2 A2d 3. et #d-ES AR By A FE,

204) AR o] &9 AR s AAES AAWES physer dikaion. 2., A7
WMS nomo dikaion®. % &3 tHThomas Weatherall, supra note 4, p.111). 18]
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gentium, R AAAHHIbid, pll2).

205) Ihid, p117 (‘Vattel presupposes that the law of nature, constituting fundamental
obligations which man necessarily observes in his relations with other man, is
applicable to relations between States’).

206) #d3te], YPILC, Vol. I part. 1 (1966), p.39, para. 34 (Mr. De Luna); Robert
Kolb, supra note 1, p.32; Dinah Shelton, “Normative Hierarchy in International
Law,” The American Journal of International Law; Vol. 100(2) (2006), p.300;
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212) Ihid, pp46-58 F=.

213) Robert Kolb 343 Public Utility Jus CogensE “TA|AL3] ¢ L& 74z o= ##
o] flou, WA EVHdely FYd AES FAsh] HEl olg ErHdo] Fojd
TR AostiA, 1 FRE (1) IC] A% 2 2A7IF 14, Q) EE §
oF IAtmrEo] Y 2o U&S FFetoof stal, dF GAAE Abol THE
29 o= 8" F U= FFY ZoKintegral treaties)S S UTH/bid,
pp.49-50). 1WA (Dol dial] 2o FAH o= Arsta e, IC] 8ol &
A GAAE 7kEe] SEEA 58 S8l 1 e g eS¢ ogla, 1Y
sk @S sieEle Wolsod 4 §lo™(beyond their control), IC] ~AZ % H)
= 4 e Aol AollA Aatoletar A et (Zbid, pp50-54).

214) Ibid, pp.97-100 %, 34 pacta sunt servandaE 73389 &2 AFsts &
SIAtE R gelst 4= Qal(of|E E9], Mark Weston Janis, supra note 4, p.66; Dan
Dubois, supra note 12, p.145), X192 Z3qto] 7Fsaltte = sxle @A
 AtHH <, supra note 36, pp.15-16).

215) ole} #H “FraAat e VHXE FAEH] sl A it g s s ook
g Aoty el g 1 EA AAE AFY F dv'E AgoRe,
Theodor Meron, supra note 4, p.420.

216) ILC, Report on the work of the 71th session (2019), p.156, para. 15.
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217) Robert Kolb, supra note 1, p49 (“This public utility jus cogens is not linked to
fundamental values or fundamental norms’).

218) ©] w3 Robert Kolb W4 ~2= QA AL 9 F-REolth(/hid, p5Y).

219) &% Robert Kolb 49| #F4F Public Utility Jus Cogensdl 31@3l= IC] +4
o Agolle= Ak e EA 11 AN olg E7F qfiolgtal & 4 s Aot
a2 olg B7F AAo] vtal st Ao r x4 8t gl
obAl ¥l mie} Zth F, 1 ol B oty ndstH FAFES
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220) 22 FHA 9 Ao 2= Kirsten Schmalenbach, supra note 24, para. 58 %,
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221) Evan J. Criddle and Evan Fox-Decent, supra note 29, pp.332-333, 347-360.
222) Ibid, p.356.

223) Ihid., pp.355-356.

224) Ibid.
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THER A4 7 REdom Wolso X e xd w54, A& 7
A, Aol Wt 2 FA, AwAels FA, AFYH mE BPH R
9 AL B4 Ee WS 2AET 4 FAFEEe Bstgn

2 MAH QAo 2A A QA (quantitative element) = ©] 3 H t}.229)
A F 874 #sto] ICJH UN F3]ol A 2018 i eld “d5=A|
Mol Zolo] 3 AE(Conclusions on the identification of customary

international law, ©]3} ‘Customary Conclusion’©]#} 3Ft})230”S- ¥ 33tk

229) Brian D. Lepard, Customary International Law: A New Theory with Practical
Applications (Cambridge University Press, 2010), p.6; Thomas Weatherall, supra
note 4, p.126.

230) GA resolution 73/203 of 20 December 2018, annex; ILC, Report on the work of
the 70th session (2018), pp.117-156 %, ILC:= 20183 ‘Identification of
customary international law'#}l= AEo 2 TG AHEY BHAI draft conclusion
167) 23 o] #st 45 20183 Ad R 584 S, daaAl
Hah Adsk & Ao A5 555 st Jodst A= ol o+ i, #
< & UN ZF3loA A=t o] oA 9 167] 22 el 43
Draft Conclusion®} T+ 3}o] ‘Customary Conclusion' &% {2t} Customary
Conclusion A2z #AFTAY 55 gRlsty] &) W oz g It
#3l[a general practice that is accepted a law (opinio juris)I'©] YE=A= vjetal
ofof sttty Ao =N HAFTAHES dY 87do] WA FAH 17t HdS
glstar, A3z F 8xdo] Y= JiFdoZA JPEAR] ddo] HQsittal
gttt o]o] A4xRFH AREZIAE w7F Bl Hste], A9x, A0z =
WA e wate] 7 A, AlIZRFEH AURAAE 534 9585 8
st Ak A AREEA ZoF IA7IF A, /AR A A g
A5 Aals 51 9o, AbFoldE AEA izt e (persistent objector
rule) &, All6ZAA = AY FEFTAY 52 THFL Ak
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Nzel e e 5 Ut

[Tlwo conditions must be fulfilled. Not only must the acts
concerned amount to a settled practice, but they must also be
such, or be carried out in such a way, as to be evidence of a
belief that this practice is rendered obligatory by the existence of
a rule requiring it. The need for such a belief, ie., the existence
of a subjective element, i1s implicit in the very notion of the
opinio juris sive necessitatis. The States concerned therefore feel
that they are conforming to what amounts to a legal obligation.
The frequency, or even habitual character of the acts is not In
itself enough. There are many international acts, e.g., in the field
of ceremonial and protocol, which are performed almost
invariably, but which are motivated only by considerations of
courtesy, convenience or tradition, and not by any sense of legal
duty[F o] Wr=A] FHEojof gth. =, oW dso] A2d o

Fol| oj=ejof & It oy} 3 AL W R AL

231) North Sea Continental Shelf (Federal Republic of Germany v. Denmark/
Federal Republic of Germany v. Netherlands), IC] Judgment (1969).

232) dA =AY ALY FFaAH Fek IRkA ol E st WAE FIHA
A, AAL, ol AR, =AY e 1004, A4 (BFdAE, 2016), pal.
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o2E BEed. A4 PFBE ToE o G o] A
HEkglo] olojx o3 Qe dAT Y5 A, 2152 o=
A ok AE, Holo] 723 AEY 8 WA oJFHo oot

S, WA s, = B B e dEzie] wAel watel, 1]
=9 19694 Wal Ul AL Eshel 19854 2uloksh B Apol

o YEE AR L E Aol 5HE S BAE FodA ge

A¢l WA Ao EAQS SMAoT AuHi 1 theow 1o B3l
o7kEe] A5 ddo] EAst=A oF-E W Holof 3nT= H A2 9

The Court notes that there is in fact evidence of a considerable
degree of agreement between the Parties as to the content of the

customary international law relating to the non-use of force and

233) North Sea Continental Shelf (Federal Republic of Germany v. Denmark/
Federal Republic of Germany v. Netherlands), ICJ] Judgment (1969), para. 77.

234) Continental Shelf (Libyan Arab Jamahiriva v. Malta), ICJ] Judgment (1985).

235) Ihid, para. 27.

236) Military and Paramilitary Activities in and against Nicaragua (Nicaragua V.
United States of America), IC] Judgment (1986).

237) ICJ7F U7kt Aol A #Algk He & ol DA olsfiste Aol shAle] dnkA
T2 yotgc) o9t ## Philip Alston and Bruno Simma, supra note 131,
pp.96-97; AAA 9|, supra note 232, p9 FZ.
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non-intervention. This concurrence of their view does not
however dispense the Court from having itself to ascertain what
rules of customary international law are applicable. The mere fact
that States declare their recognition of certain rules i1s not
sufficient for the Court to consider these as being part of
customary international law, and as applicable as such to those
States. ... [IIn the field of customary international law, the
shared view of the Parties as to the content of what they regard
as the rule 1s not enough. The Court must satisfy itself that the
existence of the rule in the opinio juris of States is confirmed by
practice[ 78 AH& w9k U7 &Aool AFaAl Yot o 4
3 Aro I7tE Ato]ld dAH UM o] IR EHHASS
d F Ak 2dy, oldgk xUbES 14 FRReRE Y A& &
Aok WA E304S deaAgeletal syl oYY =, =7t
0] o¥ RS dFTANer dAFs= W

Ao AME o 2= REEh L dFaAHe AS A &
gt w7bE9 TEE AANeRE FEeHA &
7FEe] WA galo] mutEe] I HAAR IRIH=AE HEA]
2 B oofok 3k} 23%)

sk 2 Uzkehat Abzie] Bl Uigel Aste], WA IC]e) B%
2 84S Reldtn dru e
A E EAFZD 28 wYoE FREA e Sl vk UE

Aoz, 1996k MF-7] Abgel ¥d Harejzd0oely 2012 =7 A

238) Military and Paramilitary Activities in and against Nicargua (Nicaragua V.
United States of America), IC] Judgment (1986), para. 184.

239) Thomas Weatherall, supra note 4, p.127.

240) Legality of the Threat or Use of Nuclear Weapons, ICJ] Advisory Opinion
(1996).
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In particular, as the Court made clear in the North Sea
Continental Shelf cases, the existence of a rule of customary
international law requires that there be “a settled practice”

together with opinio juris ....242)

S5t o A BE 59 g2 A4 eI e 10Je o
Zo] BRaTH, ICJE ¥ 24 F WA o S Fu 9
7] mrbe, olds Hel ulFE Aol @ulol-wEl UlFE ARCA

A HEl el o]l 7 879 AT AolE FA FE AL UE vy

241) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICJ Judgment (2012).

242) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
IC] Judgment (2012), para. 55. =7}WHAl #4L 9] & FAJY o]
paragraphol| A gH]o}-LE} 55 2] #a A 141%15 l&ataL k.
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243) ILC, Report on the work of the 70th session (2018), p.126, para. 4.

244) 72 FHAZ%E, Jonathan 1. Charney, “Universal International Law,” 7he
American Journal of International Law; Vol. 87(4) (1993), p.545.

245) 28 HAE+=, Philip Alston and Bruno Simma, supra note 131, p.88; Christos L.
Rozakis, supra note 65, p.59. ©]¢} ¥¢, Customary Conclusion =214 %= “The
existence of a general practice is often the initial factor to be considered”=
H3FaL ATHILC, Report on the work of the 70th session (2018), p.129, para. 9].

246) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICJ Judgment (2012), para. 55.

247) ILC, Report on the work of the 70th session (2018), p.128, para. 4; p.133, paras
2-3 #%. Customary Conclusion A|6% #1832 o]E Wi-3}ste] “Practice may
take a wide range of forms. It includes both physical and verbal acts. It may,
under certain circumstances, include inaction”o]2}al 74 3k},
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State practice of particular significance 1s to be found in the
judgments of national courts faced with the question ... the
legislation of those State ... the statement made by States, first
in the course of the extensive study of the subject by the
International Law Commission and then in the context of the
adoption of the United Nations Convention. Opinio juris ... 1S

reflected in particular in the assertion by States ....
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248) lan Brownlie, supra note 4, pp.6-7, Domingues v. United States, No. 12.285,
Inter-American Commission on Human Rights, Report No. 62/02 (2002), para.
47, Dinah Shelton, supra note 206, pp.320-321; Jonathan 1. Charney, supra note

244, pp.H43-545 & FxE.

249) (Customary Conclusion 6)
2. Forms of State practice include, but are not limited to: diplomatic acts and
correspondence; conduct in connection with resolutions adopted by an
international organization or at an intergovernmental conference; conduct in
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connection with treaties; executive conduct, including operational conduct “on
the ground”; legislative and administrative acts; and decisions of national
courts.
ILCE oo digh FAdA 7} &o5S Aysta Qe olof w=w Zare] A
g WA, A, g dd I A, %ﬂTfﬂoﬂ/‘i/l 32 Adl, =5/ A
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QoA o] FojH 7t ’34 x5S F3SIUHILC, Report on the work of the 70th

session (2018), p.134, para. 5.

250) (Customary Conclusion 10)

2. Forms of evidence of acceptance as law (opinio juris) include, but are not
limited to: public statements made on behalf of States; official publications;
government legal opinions; diplomatic correspondence; decisions of national
courts; treaty provisions; and conduct in connection with resolutions adopted
by an international organization or at an intergovernmental conference.
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251) ILC, Report on the work of the 70th session (2018), p.139, para. 5.

252) Ibid, p.136, para. 3 (Tt is clear that universal participation is not required: it is
not necessary to show that all States have participated in the practice in
question’).

253) ‘other actors’®= ZHE ‘ThE FAW PF9AE diste], ILC, Report on the work
of the 71th session (2019), p.167, para. 4 Z%. aF FAlo] W2w =A|7|4+=
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Draft Conclusione 9 A SAES 534S “I7H59 4FES vy
SAY dEl= ARSI BN oA 2s 2 A5 d
sto] ®Ho FAHo= dysia 9t

WA UN F3 4oy UN ek rgolals] Aol ICCPRY #o] =
A7 AR ZF Belo A AEd vgApgh xofolu) AojE A Y

=5 H] 37189 A5 (non-state actors)® ool EstH T
254) (Draft Conclusion 7)
3. While the positions of other actors may be relevant in providing context and
for assessing acceptance and recognition by the international community of
States as a whole, these positions cannot, in and of themselves, form a part
of such acceptance and recognition.
255) ILC, Report on the work of the 71th session (2019), p.165, para. 4.
256) ILC, Report on the work of the 71th session (2019), p.168, para. 3.
257) Ihid, pp.168-169, para 3.
258) Ihid, p.169, para b.
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259) Ibid. ©lelgk ILCY Y2 gAY olaets dA|h= Fo=Z gt & &
Thomas Weatherall, supra note 4, pp.143, 147, Richard Baxter, “Multilateral
Treaties as Evidence of Customary International Law,” British Yearbook of
International Law; Vol. 41 (1965-1966), p.300].

260) ILC, Report on the work of the 71th session (2019), p.169, para. 5.

261) ILC, Report on the work of the 71th session (2019), p.170, para. 6.

262) ILC, Report on the work of the 71th session (2019), p.169, para. 4.
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263) ILC, Report on the work of the 71th session (2019), p.170, para. 1.
264) ILC, Report on the work of the 71th session (2019), p.174, para. 10.
265) ILC, Report on the work of the 71th session (2019), p.171, para. 2.
266) (Draft Conclusion 9)

1. ... in particular of the International Court of Justice ....
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267) ILC, Report on the work of the 71th session (2019), p.172, para. 4.
268) Ihid.
269) ILC, Report on the work of the 71th session (2019), p.172, para. b.
270) ILC, Report on the work of the 71th session (2019), p.173, para. 6.
271) Ibid.
272) Ibid.
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273) ILC, Report on the work of the 71th session (2019), p.174, para. 9.
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275) ‘F&A A= Levan Aleksidze 179l A7, “a common co-ordinated will
of the International Community of States(Levan Aleksidze, supra note 102,
p.246)" 2% tAE 4 S Ho|rh

276) ILC, Report on the work of the 71th session (2019), p.168, para. 6.
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[T]he prohibition of torture is part of customary international law
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277) Questions Relating to the Obligation to Prosecute or Extradite (Belgium V.
Senegal), IC] Judgment (2012), para. 9.
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218) Domingues v. Unites States, No. 12.285, Inter-American Commission on Human

Rights, Report No. 62/02 (2002), paras 49-50.
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Conclusion A15FANA FHAEAES FA Aoz Folst ‘x&2A ubx ¥
2] (persistent objector rule)2?’, & ‘M2 FAFIAH] A= Al7]
=

RE ool A&How ws & e, 1 A

279) (Customary Conclusion 15)

1. Where a State has objected to a rule of customary international law while
that rule was in the process of formation, the rule is not opposable to the
State concerned for so long as it maintains its objection.

2. The objection must be clearly expressed, made known to other States, and
maintained persistently.

99} #Fo] Customary Conclusionol ] &214 o2 zjelsl ‘A&7 vkfzt He]'e] 7Y
W2 AL Aol A dubd o wholEof| oL QlE g o mA[dE o, A4,
supra note 110, pp.55-57, Dan Dubois, supra note 12, p.137; Thomas Weatherall,
supra note 4, p.150 5 FZ] ILCE ©|& w3 o] Z(doctrine)®] obd R (rule)
2 FHgskar JATHILC, Report on the work of the 70th session (2018), p.152, para.
1; ILC, Report on the work of the 71th session (2019), p.186, para. 12]. gFH ¢
Conclusion A|152¢] AGeJollA & = o], W'= o FE=AHe JA Ao
AlZbE]ofop sal e FAE Foll= Wb ddts dEmAE AEs AAE
4 glom W ¥We TFEE AMUoRE BF Jbesta deEA Ade gl
[ILC, Report on the work of the 70th session (2018), p.153, paras 5, 7].

280) Alexander Orakhelashvili, supra note 3, pp.113-125; Philip Alston and Bruno
Simma, supra note 131, pp97-108; Mark Weston Janis, swupra note 198,
pp.359-361; Ulrich Scheuner, “Conflict of Treaty Provisions with a Peremptory
Norm of General International Law and its Consequences,” Zeitschrifi fir
Auslindisches Ofentlisches Recht und Volkerrecht, Vol. 29(4) (1969), pp.28, 30;
Dan Dubois, supra note 12, pp.137-138 5 %, 3# (VW #AHs e “I7F @
ol glohy, FaATFAe A4 489 & oAb el ohleh BF AR BT
Ael 2 e s WA B et 488 Zoln, wel A
BRF 71 Bao] ojn] EART, O o4 Aol el BETAE o
By F2E0= FHA 2, Carlo Focarelli, supra note 131, pp.444-459.
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281) olE E°], Anne Peters, “Compensatory Constitutionalism: The Function and
Potential of Fundamental International Norms and Structures,” Leiden Journal of
International Law; Vol. 19 (2006), p.598; Bruno Simma, supra note 113, p.292;
Philip Alston and Bruno Simma, supra note 131, pp.99-108; Louis B. Sohn, “The
New International Law: Protection of the Rights of Individuals Rather Than
States,” American University Law Review; Vol. 32 (1982), p.13. #=#3s}o],
Orakhelashvili W= #FaAMS He| dvkdzy 34 ZdqpHe] 9ds &
3}‘43 HAXE ZHs 5oz & o AVjd 4 & 99 22 9

wEd 2oz Haty] {8l AATHE AEFA A FEHIE obd Al
?SﬂEHA THoeR B doAdx 9)8s F4e1 9rtHAlexander Orakhelashvili,
supra note 3, pp.108-110).

282) 22 AAZE, “BEFAUANA ofFE A3t of WA GAS wjAg A =7t #e
TS B R AEEE AL EVFesit= A=, Thomas Weatherall, supra
note 4, p.152.

283) (Customary Conclusion 3)
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2. Each of the two constituent elements is to be separately ascertained. This
requires an assessment of evidence for each element.

284) ILC, Report on the work of the 70th session (2018), p.125, para. 1.

285) ILC, Report on the work of the 70th session (2018), p.129, para. 8. ILCE 54|l
AHEE e dE e 1] |, A 3 BaA 58 53 AvHUbid).

286) stH, shdolu wAlAlEtA A Folle AdatHdE =7 #ao] dasithes A

AAPAAME, “ZFaqrHY B-Ee 7F #ee B @AY ddEA ofysgh

SHol Qlorz WA FAS g A B $83% 8970w Holop &

v 4ES wel UeE gl ¢ Qe &9, Prosecutor v. Kupreskic,
IT-95-16-T (2000), para. 527; Theodor Meron, “The Continuing Role of Custom
in the Formation of International Humanitarian Law,” 7he American Journal of
International Law; Vol. 90(2) (1996), pp.238, 240; Stefanie Schmahl, “An Example
of Jus Cogens. The Status of Prisoners of War,” in Christian Tomuschat and
Jean-Marc Thouvenin (eds.), The Fundamental Rule of the International Legal
Order: Jus Cogens and Obligation Erga Omens (Leiden-Boston, 2006), p.56].
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290)

(Philip Alston and Bruno Simma, supra note 131, p.99 #=).

Aol 9, supra note 232, pp.138-143; Jurisdictional Immunities of the State
(Germany v. Italy ; Greece Intervening), ICJ Judgment (2012), paras 56-57.
o9} #¥, Oscar Schachter, “International Law in Theory and Practice,” Recueil
Des Cours, Vol. 178 (1982), pp.334-336 (‘Whether human rights obligations
have become customary law cannot readily be answered on the basis of the
usual process of customary law formation’).

of F& =g} A3, et B AHAR I = ol Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), ICJ Judgment (1936), para. 186 %% (‘instances of State conduct
inconsistent with a given rule should generally have been treated as breaches of
that rule, not as indications of the recognition of a new rule).
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291) %8 FH A £+, Michael Byers, supra note 202, p.227.
292) ILC, Report on the work of the 70th session (2018), p.139, para. 5 [It is not
necessary to establish that all States have recognized (accepted as law) the

_96_



& S Aeuh2 =, AF=AY I EE a7bse w9 7z
sk Zlo] ol 1 AW EH IAE L2A vHEE S7F A
& 7 e kel WA Salela, T dk UldlA wTb=e] welvh

2o Bow JFo] sttt wpto]l wehH, ‘g AR el A =7t

i)
fllo
ko
—
ob
rr
P
rlo
o
i
I
ki
ofe
o,
Au)
ol
ol
=
g

alleged rule as a rule of customary international law’].

293) #2 #FHA 2=, Yoram Dinstein, supra note 154, p.282; Christian Tomuschat,
supra note 83 p.290; Thomas Weatherall, supra note 4, p.149; Jonathan L
Charney, supra note 244, pp.b44-545 & F=.

294) & HA =, Rosalyn Higgins, Problems and Process - International Law and
How We Use It (Clarendon Press, 199), p.34 (‘Custom is obligation
involuntarily undertaken - that is, not based on the consent of any given state.
No state has a veto over the emergence of a customary norm); Dan Dubois,
supra note 12, p.144 & F*%.

295) ##3lo]) Lassa Oppenheim, supra note 38, p.18 (‘No single State can say on its
admittance into the Family of Nations that it desired to be subject to such and
such a rule of international law, and not to others’); Thomas Weatherall, supra
note 4, p.157.
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361) ICTR Statute (1994), Article 3.

362) SCSL Statute (2000), Article 2.

363) Rome Statute (1998), Article 7.

364) Prosecutor v Kupreski¢, IT-95-16-T (2000), para. 520.

365) Prosecutor v. Kallon and Kamara, Decision on Challenge to Jurisdiction: Lomé
Accord Amnesty, SCSL-04-15-PT-060-1 (2004), paras 70-71.

366) Miguel Castro-Castro Prison v. Peru, TACtHR, Series C No. 160 (2006), para.
402; Almonacid Arellano et al. v. Chile, IACtHR Series C No. 154 (2006), para.
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367) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), paras 52, 81, 93.

368) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
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369) Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo V.
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(Cambridge University Press, 2013), pp.566-587; Jiirgen Brohmer, supra note 63,
pp.150-159 % =%

425) James Crawford, supra note 424, p.5&4; Jirgen Brohmer, supra note 63, p.151 %
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W 69 197}, at https://www.hani.co.kr/arti/international/arabafrica/997598.html).

- 127 -

21

| &1

11’



_0|L
k)
rir
.
rlo
-
i3
it}
2
o
_OL
M
[-41:1
e,
g
2L
(b
1
03
o
to
w
2
3o
ny
L)
ki
[

Aol A FAe] AzklA Bield iAoy FUHoR Hs
ofof & ® Aol B i gv] WEolth 53 AW FA FBHY 9
We U0E @ A e ARPTAL AS, T 1 G o]

ki)
£

ATARA FRE 9D At 4@ JBS 444 A
ofelel A, AA HARA WA A FA AAFP] FAT w7
7boobd Sala AQleleks At FATFUA BAT wALEF A53E,

Ae4ze] xoF & WAE 4 AW §, 9 AAl mEse] B A
=

re
e
i
u)
i
sl
o
lo
fols

3 AR RRdAE waAse] Ad

S 34 bsd Ba APES AAen B
A2d JAA FA Ay FA
1. AL ZAY F A4
A2k AAWA olAe] =AW ANE JRAow FAZse] A
ob ool BF Aol HAE he] BAWE FEEFAOUAR HE

WED Agzel A “HAEe HAHRT ok AleAE Aesh ofF
g PohdnrE AFe FAG ol #a FAAAP Wit FA A

rlr

428) ©]¢} ¥, Theo Van Boven, “Victim's Right to a Remedy and Reparation: The
New United Nations Principles and Guidelines,” in C. Ferstman et al. (eds.),
Feparations for Victims of Genocide, War Crimes and Crimes Against
Humanity: Systems in Place and Systems in the Making (Nijhoff, 2009), p.20
(‘In traditional international law, States were the major subjects and insofar as
wrongful acts were committed and remedies instituted, this was a matter of
inter-State relations and inter-State responsibility’).

429) IMT Judgment (1946), p.52 (‘That international law imposed duties and liabilities
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230 oF 16 Fete] =9 Hol HEFAHSZ UN F3]olA consensus

of egle] AEHW a4 RN HaA AL oRE B

upon individuals as well as upon states has long been recognized).

430) 22 #AZ, Theo Van Boven, supra note 428, p.2l; Darcie L. Christopher,
supra note 4, ppl,235 1240; CanCado Trindade, “Friedmann Award
Address-The Human Person and International Justice,” Columbia Journal of
Transnational Law, Vol. 47 (2008), pp.19-20; Andrew Clapham, “The Role of the
Individual in International Law,” 7Zhe European Journal of International Law;
Vol. 21(1) (2010), pp.26-30; #&E<, ““Alsd F FA(24R]) Aol o] 7|
olmj AT A FHEoIGAE=SE A195 (2008), p.261; AlFA ‘AR =t
AHA AJ” L& AHAT, A18d 15 (2011), pp.164-166 & =,

431) Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, GA Res 60/147, UN Doc.
A/RES/60/147 (2005).

432) Ihid, paras 4, 18.

433) Ihid, para. 15.

434) Theo Van Boven, supra note 428, p.28.

435) Theo van Boven, supra note 428 p.31; Theo van Boven, “The United Nations
Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law,” United Nations Audiovisual
Library of International Law (2010), p.1 (‘The United Nations General Assembly
adopted in 2005 by consensus’). $HH ‘THEUAZ AEHATE AHS Al 9l
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UN oate] o4 o

T TS @Qle = ool WHA | sypra note 426, p.184), Fx

el Aol M (https://legal.un.org/avl/ha/ga_60-147/ga_60-147html), T4 F3%

=2 AA 2 3= v X (unanimous adoption)&h= £ F-A3ksita Bl

436) Theo Van Boven, supra note 428, pp.28, 32; ©|F<, W¥X  suypra note 426,
p.188 =,

437) Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, GA Res 60/147, UN Doc.
A/RES/60/147 (2005), preamble, para. 7. ¥ 3dte] “Ag #o] Alztd wji-g
dala) JEaze] 2Ae Wa DUzt BAd @dlel FAWe] FAUAAE
shal W st Aot = AW o2 += Theo van Boven, supra note 435, p.5.

438) szt 7] 2dF ] At A, A A9 Tl #wek Brh AAE AW O EE Theo
Van Boven, supra note 428, pp.27-31 .

439) & FHA|Z+=, Alessandro Bufalini, “On the Power of a State to Waive
Reparation Claims Arising from War Crimes and Crimes Against Humanity,”
Heidelberg Journal of International Law; Vol. 77 (2017), p.449 (‘Today, there is
in fact a tendency to recognize the existence of an individual right to reparation
for gross violations of international human rights and humanitarian law in

o rr
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440)

441)

customary international law’); Thomas Weatherall, supra note 4, p.200; Sayel
Mofleh Momani, Maher Saleh Al-Jubouri and Noor Akef Al-Dabbas, “Evolution
of Individual Status in International Law,” Jowrnal of Politics and Law; Vol
11(4) (2018), p.118; Teraya Koji, “Emerging Hierarchy in International Human
Rights and Beyond: From the Perspective of Non-Derogable Rights,” 7he
European Journal of International Law;, Vol. 12(5) (2001), pp.921-941; Walter
Kalin and Jorg Kinzli, The Law of International Human KRights Protection
(Oxford University Press, 2009), pp.149-261.
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I ek, 5, oW Ak el «1 }E AT OWd ?&ri’é 75
o] EstETE Ao #elo]= whEo] gl Ao® ylelHE v Theodor Meron,
Human Rights in Internal Strite: Their International Protection (Cambridge
University Press, 1987), pp.59, 137-139; Andrea Bianchi, supra note 4, p.495;
Jirgen Brohmer, supra note 63, p147 & ZZ]. 283l o]o] #|A = A A A
,1:_0]1/]_ ILC-J EH\:E o]ﬂﬂcﬂ o]o 0 @.o]al- _/,: 0]’7[0;“2 goi YbILC Vol. 1T
(1966), p.248], 53] vl ek H‘ii ﬁ‘l 19661 IC] South West Africa AF719l
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South Aﬁz’ca,’ Liberia v. South Affica), Second Phase, Judgment, Dissenting
Opinion of Judge Tanaka, ICJ] Report (1966), p.298].
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442)

443)

444)

A TAADAEA, 7R IS AUE AP E A Zs 9Tt 1eE 39
g A &S AS 87T F e AYE etk S oW §39 Aol
AFH gAY FA) o239+ d=2A HLE Skl ith

ol¢} #¥, Alain Pellet, supra note 118 p.6 (‘Responsibility is at one and the
same time an indicator and the consequence of international legal personality:
only a subject of international law may be internationally responsible; the fact
that any given entity can incur responsibility is both a manifestation and the
proof of its international legal personality’) 3.

Aol 9] supra note 232, pp.9-10; Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. Unites States of America), ICJ] Judgment
(1986), para. 202.

Dan Dubois, supra note 12, p.159 (‘States, if only in the most metaphorical way,
cannot be victims of genocide).
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445) Jirgen Brohmer, supra note 63, pp.152-153.

446) ud ®BEES gAkstE ™, ‘(D) FsARE A Ao IHld A(the
nationality of claims), (2) ZJajA7F =l 4Q HA FATES Ss53t 45d A
(exhaustion of local remedies)”o]2t= F 7F<] Q70| Fasjria Uubg o
W ¥ tH(James Crawford, supra note 424, pp.573-584 Z+%).

447) 32 FHARZ, James Crawford, supra note 424, p.560; Jirgen Brohmer supra note
63, p.152 (‘The state just acts on behalf of the injured individual). o]} & 9]
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450) & E9°], Peter Malanczuk, supra note 322, p.60 (‘The concept of international
crimes is narrower than the notion of sus cogens).

451) Colleen Enache-Brown and Ari Fried, “Universal Crime, Jurisdiction and Duty:
The Obligation of Aut Dedera Aut Judicare in International Law,” McGill Law
Journal, Vol. 43 (1998), p.619.

452) Oscar Schachter, supra note 289, p.117.
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453) Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), IC] Judgment (1986), para. 183.

454) Legality of the Threat or Use of Nuclear Weapons, IC] Advisory Opinion
(1996), para. 70. ICJ&= +HZ 7Ix& H4517] &) AHE W52, 299 U
&, A 215, 49 e FHA A B3 opinio juris®] EA oAF F
S AA AvHUbid).

455) Texaco Overseas Petroleum Company and California Asiatic Oil Company V.
The Government of the Libyan Arab Republic. International Tribunal Arbitral
Award (by Rene-Jean Dupuy, 1977), ILE, Vol. 53, pp.389-512.

456) Ibid, pp.489-492; 314 9|, supra note 232, pp.21-26 FZ.

457) Legality of the Threat or Use of Nuclear Weapons, IC] Advisory Opinion
(1996), para. 71.
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Greece Intervening), ICJ] Judgment (2012), Dissenting Opinion of Judge
Trindade, para. 307, James Crawford, International Law Commission’s Articles
on State Responsibility: Introduction, Text and Commentaries (Cambridge
University Press, 2002) p.209; Alexander Orakhelashvili, supra note 3, p.248;
Domingues v. Unites States, No. 12285 Inter-American Commission on
Human Rights, Eeport No. 62/02 (2002), para. 49; YbILC, Vol. I, part. 1 (1966),
p.40, para. 56 (828th Meeting, statement by Mr. Waldock); Thomas Weatherall,
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461) Robert Kolb, supra note 1, pp.108-109; Draft Conclusion #|10Z~#|20% & FZ.
462) Robert Kolb, supra note 1, p.104 (‘In legal history, the sole generally accepted
effect of jus cogens was the nullity of derogatory act’).
463) (H]lvt3] oF A53%)
A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention,
a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character.
464) (A<l oF Al44zx A133)
If the ground relates solely to particular clauses, it may be invoked only with
respect to those clauses where:
@ the said clauses are separable from the remainder of the treaty with
regard to their application,
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(® it appears from the treaty or is otherwise established that acceptances of
those clauses was not an essential basis of the consent of the other party
or parties to be bound by the treaty as a whole: and

(© continued performance of the remainder of the treaty would not be unjust.

465) (Al <lvtg oF Al44x 2153}

In cases falling under articles ... 53, no separation of the provisions of the
treaty 1s permitted.

466) (3 oF A4z A23))

A ground for invalidating, terminating, withdrawing from or suspending the
operation of a treaty recognized in the present Convention may be invoked
only with respect to the whole treaty except as provided following paragraphs
or in article 60.

467) Holrt o= Hldlvtgd ol Ald B A o] Fojl A53x0] A8 WL|et ofn|o] #
o Ao g Bk ol #A gAY AR FUA A et
W2 supra note 35, pp.92-99, 111-128; Kirsten Schmalenbach, supra note 24,
paras 57-58; Mark E. Villiger, supra note 72, p.794; Kerstin Odendahl, “Article
44. Separability of treaty provision,” in Oliver Dorr and Kirsten Schmalenbach
(eds.), The Vienna convention on the Law of Treaties @ A commentary
(Springer, 2012), pp.762-763; Eric Suy, supra note 72, pp.1,230-1,231; Anne
Lagerwall, supra note 72, pp.1,456-1,480; Christos L. Rozakis, supra note 65,
pp97-109, 122-126 & =] 3#, #5329 B/HEAL 99 o] dAARAME
Prog s oy I AAd A e A E7HEA] dige]
e AT F Arh ool #F AMT HEWOoRE o|WE, supra note 35,
pp.160-162; Christos L. Rozakis, supra note 65, pp.122-126; Eric Suy, supra note
72, p1,231(Eric Suy 24 o] FEo| A, ILC7F B7HEAS Aee A 43t
of whel= XokS AAT YAHEER stow Aol FeAE 20k A
stes ety s w4 sld Aot Aistal ¢ith); Anne Lagerwall,
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supra note 72, p.1,479(Anne Lagerwall 1= o] FHEo| A, #A|53%2] E7FEA A

B2 o AA G oln #HHEHE Aegtrilo] EAE 19 FEshe g E

& P BHES urk g AWk A< 45,

468) (Draft Conclusion 10)

1. A Treaty is void if, at the time of its conclusion, it conflicts with a
peremptory norm of general international law (jus cogens). The provisions
of such a treaty have no legal force.

469) (Draft Conclusion 11)

1. A treaty which, at the time of its conclusion, conflicts with a peremptory
norm of general international law (jus cogens) is void in whole, and no
separation of the provisions of the treaty is permitted.

470) (]3] oF Al64=x)

If a new peremptory norm of general international law emerges, any existing

treaty which is in conflict with that norm becomes void and terminates.
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471) (Mdygdef A71x A2
In the case of a treaty which becomes void and terminates under article 64,
the termination of the treaty:

@ releases the parties from any obligation further to perform the treaty.

472) ©]¢t & Christos L. Rozakis, supra note 65, pp.146-147 (‘the treaty is
considered by the law as terminated from the time it starts to conflict with a
new peremptory norm of general international law. For the time prior to the
emergence of that norm it is considered absolutely legitimate. ... begins to
exist at the very moment of the emergence of the new Jjus cogens norm
conflicting with its content).

473) ol gt A mgk vy ek AA oA o] Folzl Aledxe] AH-E WL o]
of g Aol aideti, dA AV AT FUdH olsfel aFariolHx,
supra note 35, pp.128-137; Mark E. Villiger, supra note 72, p.794; Kerstin
Odendahl, swupra note 467, pp.762-763; Eric Suy, supra note 72, p.1,231; Kirsten
Schmalenbach, supra note 1956, pp.1,121-1,125; Anne Lagerwall, supra note 72,
pp.1,456-1,480; Christos L. Rozakis, supra note 65, pp.137-149 & ZH=].
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474) (Draft Conclusion 10)

2. If a new peremptory norm of general international law (jus cogens)
emerges, any existing treaty which is in conflict with that norm becomes
void and terminates. The parties to such a treaty are released from any
obligation further to perform the treaty.

g, ILC ool #3k FAJoA dnbA Awn o] “FEate HeY 2384 +

Aol SRbA Rl g8 o] o]FofHnt F, oWl e Aol L

AAQE = w7HEH a9 FEshe 29 89S A A Az AW SeHILC,

Report on the work of the 71th session (2019), p.177, para. 5].

475) ILCe= Al44zx A3kl gk dnka) sl o], 9] Al 7o BF FFEojof H]
24 ®E7) 7hssitka A SHILC, Report on the work of the 71th session
(2019), p.178, para. 4.

476) (Draft Conclusion 11)

2. A treaty which becomes void because of the emergence of a new
peremptory norm of general international law (jus cogens) terminates in
whole, unless:

@ the provisions that are in conflict with a peremptory norm of general
international law (jus cogens) are separable from the remainder of the
treay with regard to their application;

(® it appears from the treaty or is otherwise established that acceptance of
the said provisions was not an essential basis of the consent of any party
to be bound by the treaty as a whole; and

(© continued performance of the remainder of the treaty would not be unjust.
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477) ILC, Report on the work of the 71th session (2019), p.178, para. b.

478) ILC, Report on the work of the 71th session (2019), p.178, para. 6.

479) ILC, Report on the work of the 71th session (2019), pp.178-179, para. 7.

480) Ihid.

481) Ae4ze] 7§ oA 2 vpe} o] -4 . 7HE B8 E PASHL ke Ho At
A3zt FHE B yumx] Hye A3xe sdsttt(Mark E. Villiger, supra
note 72, p.793). Ale4xo] AE A% ShA L A53RS A A} o] ILC F
L ofg 2xfe]l UNCLOTE A#ARH vldlugd ek A53x7F =29 F tiido|id
Ao g votdth &2 AdFo] #AA%E ‘emerge’, if, ‘void and terminate’ &°]
ALE, 7HEA Foll #al EEo] 2 oiol’} 3 Y AEE A533l Hlste] AHA
o= wokgdd Ao uotfTi(o]9r ¥, 1 AE HA o] #Ag FAG dEow
=, O|HZ, supra note 35, pp.82-137 Fx). Fix A64Z+= 22 UNCLOTA
29 84, vl 8 7] 1602 HEAOZ AU AUTHIbid, p.136).
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482) ILC, Report on the work of the 71th session (2019), p.177, para. 5 (‘The treaty
becomes void from the moment the norm in question is recognized and accepted
as one from no derogation is permitted’).

483) Aloeboetoe et al. v. Suriname, TACtHR, Series C No. 15 (1993), para 57. ©]°l
#3 By AAg Ao wi= Kirsten Schmalenbach, supra note 156, p.1,127;
Thomas Weatherall, supra note 4, p.87; Anne Lagerwall, supra note 72, p.1,463
Zz. olet A H|E FgtHolgs Rdo] ARREHAIE Y on) 19481 d FEH]
23 AESAFLENMT)E Krupp AAA, AAEZ] gk 1929 Adlbl 3 oF
I oA E e EZRgAQl AAEREY] FAlolwd AH'E FES =Yy ZR~
Vichy A+ Abole] deKVichy Agreement)< (WY &A%t} stHete) 3444
(contra bonos mores)dl| Wrstol Y-aeta st QoHUS Military Tribunal at
Nuremberg in Re Krupp and others, 30 June 1948 Annual Digest (1948), Vol.
15, p620]. #3= Krupp Akl ¢ 4 &2 AARLE T 7Y 29
AAAE Agst Hxo 4o #A 2 APt Dinah Shelton, supra note 206,
p.297(n.35) (‘the case represents the first majority opinion to suggest limitations
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The Court does not deem it necessary to investigate whether or
not that agreement is an international treaty. Suffice it to say
that even if that were the case, the treaty would today be null
and void because it contradicts the norms of jus cogens
superveniens. In point of fact, under that treaty the Saramakas
undertake to, among other things, capture any slaves that have
deserted, take them prisoner and return them to the Governor of
Suriname, who will pay from 10 to 50 florins per slave,
depending on the distance of the place where they were
apprehended. Another article empowers the Saramakas to sell to
the Dutch any other prisoners they might take, as slaves. No

treaty of that nature may be invoked before an international

human rights tribunal[A] 5= FAH = Fofo] F ool ofi=
g devt Jdota HAE e ont 9l o] & Fefow Hr
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484)

on freedom to contract treaties’)].
H g ek A53%, A6AZR7E ZA AT SollA] AAZ ofEA HLeE i 9=
A3 2pAEE A7l E+=, Anne Lagerwall, supra note 72, pp.1,458-1465 ZH%.
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485) Kirsten Schmalenbach, supra note 156, p.1,127; Thomas Weatherall, supra note
4, pp.124-174; Ulf Linderfalk, supra note 72, p.362 (‘the contents of Art. 53 are
applied to situations with little regard to whether they come within the
personal, material or temporal scope of application of the VCLT or not).

486) ILC, Report on the work of the 71th session (2019), pp.174-176, paras 1-3.

487) & #HAZ+=, Kirsten Schamalenbach, supra note 24, para. 58 (‘the maxim
pacta sunt servanda does not apply to a void treaty at any time); James
Crawford, supra note 424, p.251 (‘Thus the emergence of a new peremptory
norm 1s considered to be a circumstance precluding wrongfulness that has
retrospective application’).
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488) 123k
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pp.1,460-1,465;
Weatherall, supra note 4, pp.135-136, 146; Eric Suy, supra note 72, p.1,226 #=.
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489) o]} = “olFE Ef3LAH-E(since time immemorial) A7+ E=IAS
387 Yate] A7kl B3 H(law of humanity)S WHE 12k =8a grp's 3
2] 4™ 0 &= Thomas Weatherall, supra note 4, pp.42-43.

490) H)5=38F #HA 2, S. E. Nahlik, “The Grounds of Invalidity and Termination of
Treaties,” The American Journal of International Law; Vol. 65(5) (1971), p.745.

491) ol wiall, S dZEPAFEA A4 A w39 T HA} US5S HAE dFE
AgAQ4el= gsizre] so7t vkl EO}O]E stk AslE AT = dS Aol
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claims of the Republic of Indonesia and all other claims of the Republic of

Indonesia and its nationals arising out of any actions taken by Japan and its

492) o], supra note 423, p.366 (“The Republic of Indonesia waives all reparations
nationals in the course of the prosecution of the war).
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493) Ihid., pp.368-369.
494) RIS CA22E AANE QSR - AAles #E” B HEA YR (MFAt
5 A238%, 2000), pp.d4-47 F=.
<)}

195) ARe] AFAA e HE oad nEd 94 49 - dwd wEA 2949
A7) AU 29 AT ¢ Aok F QRS FTARY AD F 1990
Ao AFARAA 1Y AFAel Bate] 9ud wEAT 2WAATE 9
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¥ 2k PAL FO7h vk Rl gAE 5 e Aolvle] o] FolH A
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@ Rk AAE Aot vhile “UALARE daRte] §A FA) BE 3
AMA AR F5 A9 WeheE 4307 33 (2013), p63(H LFE Y HE
o4 AR el FPAe] e @A F42 AL AAE sEHA @gort T
AL FolAA gk Ak HARE Fgom aoktn qdth; AFE, WAL
SAR glojre] Frkel =k A Pl WASAT 30 (2004)

pD.242-243; A7, 1965 A g AAAE dsiake] A A, At
9] =i, Aedistal (2018), pph3-54 FH=x.
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499) Alexander Orakhelashvili, supra note 3, p.137 (‘the issue of the logical and
normative elements in the notion of conflict under Article 53 has hardly been
systematically examined’).

500) &2 HAARE, Ihid

501) dlolwy] o]&Abd HF(available at https://dict.naver.com/search.nhn?dicQuery=%
E&query=5&&target=dic&query_utf=&isOnly ViewEE=).

502) Alexander Orakhelashvili, supra note 3, p.137 (‘These may conflict on their face
as read narrowly, but also in terms of the effects they have and the results
they necessarily require’) 3%. Orakhelashvili 529 o] F-& Ao “orglsl 4=

gol 1 AAZ BuE ASwe oluel 2 qrEe] weld 2ed Anst 39
&g ASdE 5 1 g s AN, FEe AAE oJnlo] U@
slAfolal Fald B4 - loke] glo] o] FelME 9 FE AW Wk

503) 7hid.

504) 7 HAZE, Ibid, pl138 (it is implausible for States to conclude a treaty in
which their intention to act contrary to jus cogens is recorded for all to see).
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505) ofef &, “Foko] HA A= Al FA Y oftuA] gFethal st dtE, o 3]
zoke]l B4 A e SEL TAT e HAAY Agozs,
Ihid (If the object and purpose of a treaty is not offensive to international
public order, this cannot prevent the nullity of a treaty whose substantive
provisions conflict with jus cogens).
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507) Erika De Wet, supra note 346, p.107.

508) Christian Tomuschat, supra note 449, pp.988-989 (‘this is ultimately a collection
of recommendations, and not a codification of existing customary law’).

509) Case Concerning the Factory at Chorzow, Germany v. Poland PCI] Report
Series A No. 17 (1928), Ibid, p.27 (it is a principle of international law, and
even a general conception of law, that any breach of an engagement involves
an obligation to make reparation’). TE% 3% Alzlo] B3k AA|E AHorE=
AAA 9, supra note 232, pp.147-150 F=.
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511) Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, GA Res 60/147, UN Doc.
A/RES/60/147 (2005), paras 11-23 #=. vlaj#} 7| 2RI AL 3| &9 44 Hho
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are to operate as norms, not merely as aspirations,
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o] ghdet AA e A seh(Zbid, p.24).
513) Prosecutor v. Furundzija, I1T-95-17/1-T (199%), para. 155.
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States may, if they so wish, waive claims as to their own rights.
But they cannot waive claims for reparation of serious breaches
of rights that are not theirs, rights that are inherent to the
human person. Any purported waiver to this effect runs against

the international ordre public, is in breach of jus cogensb16)

=, 9 WA Y8 ‘HUtES A4S B AlEY AHEE 2 E
FE Jdoy IwlEo] RAEe] uf A #I A% HEE 3=
371 95te] zh= Uil d I EAHFHS EV|S 5 (Ut o]y 2V

[Ilf the state takes action to formally waive the right to claim -
as distinct from simply choosing not to exercise diplomatic
protection — this may abrogate altogether any separate derogable
rights of the person, leaving them without an international

remedy[= 717 @] i HoAT PAkskA] |2 st A

516) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgement (2012), Dissenting opinion of Judge Trindade, para. 72.

517) Cangado Trindade A¥#e] 9 FAlolle= FAA SR ofm et SIukelA]| o
et Aol gloh= ool Atk oivt #A| Y-S EUE F574, 09 3§
BATE BE AN THE FRTHOE AFshu Y Aoz narh
kA & Orakhelashvili W 59 Adet 2AY dlsiolsitta & 4
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SolA F43 ‘non-derogable rightsdl9'S o Fof & Awolgt &
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518) James Crawford, supra note 424, p.571.

519) ICCPR2 A4z Al A wHle] AES Fs= 33 HAAES 25 5ol
oM Ttk AT EC] Il dEE I AT  deS FAHHAE, 1Y
BN frd - o]go] FEHA ¥ AgER A6x(AYEA), ATE(ALE
A]), A8 A, A2 (=d, oASAdEH FA)), AllZ(AHY o5 o|d&E
gk = w4, ABXFIEATFY, LuEaA), A6 =A Qg
), AB(FA, T, AP Amol 88 dAgEsEs d7stn 4l
ICCPR A4z A28+ 9o FHAdAHF AI5x A28 (i F4], =d 2 A
A, A FA)ov mlFEdAF e A2 A23HAAA, AEA, A=H AS
5 s A, = dHEREY A, AuAE TR, FA, T A, 7
ek A, Al W A, ok W, A #g A, FFEddA, AEA
T4 BAAME =7F vALE 5 ow st Bfol® ol - o]"o] §&5A e
AYES 14 0}5’— A=} ]315} HE =S O’H”—%P«i non-derogable n’ghts’i
22t} o]9} #¥, non-derogable rightsell EH'?L ]1 At A, 71E, 5

Q /Kﬂ 7}X] 47(40]]}\14 XJ:L 21 7].33;,1_344_4 & ‘_‘j’ﬂﬂoﬂ ‘43]'0:]1_ Teraya
Koji, supra note 439, pp.921-941 #%. o}=2 “non- derogable rights®] oo &
S WA S A, =9 AT o2R Y AFEE vt 2eE = Ago

2+, Colleen Enache-Brown and Ari Fried, supra note 451, p.617 .

520) Philip Alston and Ryan Goodman, [International Human Rights Law (Oxford
University Press, 2013), p.403 (‘All jus cogens norms are nonderogable under
Article 4, but not all nonderogable rights under Article 4 are jus cogens
norms’).
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Where the State receiving funds as part of what was intended as
a comprehensive settlement in the aftermath of an armed conflict
has elected to use those funds to rebuild its national economy
and infrastructure, it 1s difficult to see why the fact that those
individuals had not received a share in the money should be a
reason for entitling them to claim against the State that had
transferred money to their State of nationality[¥ ZE}2 ZH o7
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Gaps} 3ol 7&6@%“4 FA B oHdug ok A53x, A4z Bl Hd A
2 2ol o= sdg =l Ao = AE 4 ez
‘G o3t *éi@l TXJH A A AN WEh=E, A3l 1% (2011),
pddl Fx] x BAbE o] FEolA ‘=7t 1h9 7“-*013}; e oAl HA,
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Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
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523) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
IC] Judgment (2012), paras 93-104 =

524) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICT Judgment (2012), para. 108.

525) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICJ Judgment (2012), para. 94.

526) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
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IC] Judgment (2012), para. 94 (‘a decision that a foreign State is immune no
prohibiting original wrongful acts’).
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546) Anne Lagerwall, supra note 72, p.1,467 (it is hard to determine the precise time
at which a Jjus cogens norm emerges’); William E. Conklin, supra note 4,
pPp.842-843 H =%

547) Evan J. Criddle and Evan Fox-Decent, supra note 29, pp.337-338; Kirsten
Schmalenbach, supra note 24, paras 7-17, Gordon A. Christenson, supra note 27,
pp.604-605; Jerzy Sztucki, supra note 198, pp.76-89; Richard D. Kearney and
Robert E. Dalton, “The Treaty on Treaties,” 7The American Journal of
International Law; Vol. 64(3) (1970), p.535; Alfred von Verdross, supra note 12,
p57 Fzx. T wd A9} BHFAME, o FAZF 1947] Tl A 204]7] %
oln] FHF=AHY] A95 F5IUE Ads AT 4 Ao Gregory G. A
Tzeutschler, “Corporate Violator : The Alien Tort Liability of Transnational
Corporations for Human Fights Abuses Abroad,” Columbia Human Rights Law
Review; Vol. 359 (1999), p.393], = A AAAA & 5 %ol ZeHe] A9
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State (Germany v. [taly . Greece Intervening), ICJ Judgment (2012),
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548) Thomas Weatherall, supra note 4, p.7; Erika De Wet, supra note 346, p.103 (‘the
development of the concept only gained momentum after the adoption of the
Vienna Convention in 1969’).

549) Erika De Wet, supra note 346, p.99.

550) ICCPR, ICESCR®] ¥& =& EF 19761 d0]t.

551) =ul s Folle wd w4 Ao Ed A7 =k vdug ek TaA
7191 1980 o2 Hofof st A= wsh = oo, AFH, supra note
537, p.38).

552) (Draft Conclusion 9)
1. Decisions of international courts and tribunals, in particular of the

International Court of Justice, are a subsidiary means for determining the
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peremptory character of norms of general international law.

553) Antonio Cassese, “For an Enhanced Role of Jus Cogens,” in Antonio Cassese
(ed.), Realizing Utopia: The Future of International Law (Oxford University
Press, 2012), p.164; Thomas Weatherall, supra note 4, p.l62; Mary Ellen
O'Connell, supra note 198, p98 =, 1% 53] IC] &Ao] =AY iAo &3t
A1 AYES zh=vhes FHA 2, Rosalyn Higgins, supra note 294, pp.202-204;
James A. Green, supra note 74, p.223(n.36).

554) Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Rwanda), IC] Judgment (2006), para. 64, Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro), IC] Judgment (2007),
para. 161.

555) ICJe] Al &g Fitol #Aato], ofXqf, “SAA A A ] 7 wd - =
Aoy 2 FA =R Hgs FAoR” ABHE A264 15 (2010), p5l6;
Andrea Bianchi, “Dismantling the Wall: the ICJ's Advisory Opinion and its
Likely Impact on International Law,” German Yearbook International Law; Vol.
47 (2004), pp.383-387; Gordon A. Christenson, supra note 27, pp.607-608 .
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565) Stefan Talmon, supra note 154, p.987, Pierr d'Argent and Pauline Lesaffre,
“Immunities and Jus Cogens Violations,” in T. Ruys, N. Angelet, L. Ferro
(eds.), Cambridge Handbook of Immunities and International Law (Cambridge
University Press, 2019), p.632(n.161) #z.

566) iz AAAFTE HS+= ICCPR Al4zxd 4% At} o9 &4 “ICCPRE
non-derogable rights 1+g°] A FA 7ol HE Aol o 83 7+
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568) Ibid, p.336 (‘@A AL A= sl Aol et vy ok W8-S HAFaAIR
xdoR sk d dEuE Wiy §loY), Case Concerning the Territorial
Dispute (Libyan Arab Jamahiriva v. Chad), ICJ] Judgment (1994), para. 41.

569) A1, supra note 110, p.328 [Mlalvtgdoke] o] Z3ke sfjAlo] st 3o dFS
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570) WFEA, “zob slA SAlgel B ] BT SAMeEeE, AA 35
(2009), pp.192-193, 205; A4, supra note 110, p.330.

571) 91z A Tl FAW A9 2k weIAN, Wl AAZo] &
T ¥yt A9 o R e Fragmentation of International Law: Difficulties
Arising from the Diversification and Expansion of International Law—Feport of
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(April 13 2006) (finalized by Martti Koskenniemi), para. 426; B}&* supra note

the Study Group of the International Law Commission, UN Doc. A/CN.4/L.682
A Askdoly FEe] 2dS A

573) ILC, Report on the work of the 71th session (2019), p.199, para. 4 %

572) o], supra note 423, p.199; B, supra note 495, p.58
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A d $87 okes ILCY ddtol wel AbA o] dA
A= AR ol th 5 Z 9] Eel B#Edte] ALl ¢
Al RS Hell 9ste] A ojok R A FE ATk, ok A4
Aol frEEAE At FAY FFH HFo]"E WHEAHIAT, 9 2
S FAE 4 g HFHoRE AAHASS FAT F UEH)

4, ICJ9] ®HlZolt} ICJE 1971 ywlnjo} AL o] A1) 7o) A
“zoFol Ao FAW wde] JFL Wi xS FHA A A
s AulAd AA W AA FER FolAM M Hm HgEojok A
W5 F2po] JAe A #| 5} &
o7k ICJ7F 20031 wl=r-o] gk Ale]e] Oil Platform AFZI57Do) A 3hA|
3 Ug= F2E Pdavk . ojd-olgta A A wF FTte o]
ghol M 23§ Platform 371& ##st=l, ol gk w59 &5 o]
=t Abolo] A AP 19559 GALT ok FHE A FA LHS 9u
sttt FAetHA =S ICJel AlAstgth m=Ee oo tiate] 2
& @A A20x (DI @3 7AHY ‘Dad =

IC]J&, 9 84 A20x (D @ A" ‘Ded 2X's 4
of 9o wldlyg el A31x A3 Oz ‘FAEe BAFAS F2e)
oo dtrta MASAA AP FEH AL A9 Fe

574) ¥l ‘A AlAREe] o] AAT =AM Es=F, AL 15 (2008),
pp.25-26.

575) Ibid.

576) Legal Consequences for States of the Continued presence of South Affica in
Namibia (South West Affica) notwithstanding Security Council Resolution 276
(1970), IC] Advisory Opinion (1971), para. 53.

577) Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of
America), ICJ Judgment (2003).
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AR, ILCE 21 d9E st =579 Al A=Al ¥ ¢ 3] (Institute
of International Law)e] 19754 Z9]58) )& EIF A48 o) A “Zke]
AN g FA FAR FIEE Alold] HgHE FAWe] BE ¥
TAEE agstelol = Z7F ZIAIE = Aoluhss 9 &
T 77F BRYete FAke] el Fgheh= Wgoltth

3}

578) Ibid, paras 41-44 (‘the legality of the action taken by the United States has to
be judged by reference to Article XX, paragraph 1 (d), of the 1955 Treaty, in
the light of international law on the use of force in self-defence’).

579) ILC, Report on the work of the 71th session (2019), p.173, para. 6; ILC, Report
on the work of the 70th session (2018), p.151, para. 5.

580) The Intertemporal Problem in Public International Law (Eleventh Commission),
Institut de Droit International, Resolution adopted at its Wiesbaden Session
(1975).

581) Ibid, Article 4 (‘Any interpretation of a treaty must take into account all
relevant rules of international law which apply between parties at the time of
application’).
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There is support for the statement that there is a crystallised
international norm to the effect that a government cannot grant
amnesty for serious crimes under international law. Under
International law, States are under a duty to prosecute crimes
whose prohibition has the status of jus cogens. It is for this
reason that the Special Representative of the United Nations
Secretary—General asserted the UN’s understanding of Article IX
of the Lomé Agreement as excluding the international crimes of
genocide, crimes against humanity, war crimes and other serious
violations of international humanitarian law[& A A HA ojH A
Fe gAHY s H3AE AAE Abdsel tigh AP GG S 38l
Ae Qb "ok HErl EAg . ole BEE wrbEe] At 9
v x5 digk 74 o FE Ztete AW HE e A E e
o] AxAMA UN 59 BEFA#4LS UN9 4%, = Lomé Agreement
At 2ol A8 ool AeAlol= ], /lEo vbsh= FH, AW

g o WHE AeHE Ao o

9] FAA A ] AFH Lomé Agreement™= 1990 th Aol 2fa] 2

582)

Prosecutor v. Gbao, Decision on Preliminary Motion on the Invalidity of the
Agreement between the United Nations and the Government of Sierra Leone
on the Establishment of the Special Court for Sierra Leone,
SCSL-04-15-PT-141, paras 9-10.
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587) $EERE ‘FEWUA, ‘dAdd WA'R Egr)E el go]2E ‘Jurisdictional
Immunity of the State’, ‘Sovereign Immunity’ & X &% 7%= 3t}

588) = AIWA WA (immunity) o= o714 = =7EAl €o] (1) Immunity
ratione personae(?1A WA), (2) Immunity ratione materiae(=% HAA) M=
Atk =7t AAIE A" 7P v w7k A AL el He=rke] Al
o) Q1A WA 54 WA= ofd JlQle] A& =ro] ofd tE w7k i
FAF tiAte] He=rke] EAlgkE HolA Aozt gtk o714 1A WA (Immunity
ratione personae)v =7t 9, T, AT T & A9 A= A Sl
Al FAE = HAZA AY - AF FArt JAAS L, 34 - AL Sss ThelA] &
1 AAEY, 754 WA (functional immunity) 2% 8 24 WA (Immunity
ratione materiae)~ 7N%1°] = 7te] 919dS wrol s F4 5 (official act)ell s}
of 1A E L, A9 st FFUNA o5 HESH, A - AH Fo] ofyet
T JAHEY A - =4 AAY Adoly et ate] #A sl g AAS
2N, AU, supra note 6, pp.14-19, 24-34; Dapo Akande and Sangeeta Shah,
supra note 418 pp.818-852; Thomas Weatherall, supra note 4, pp.285-319;
Elizabeth Helen Franey, “‘Immunity from the criminal jurisdiction of national
courts,” in Alexander Orakhelashvili (ed.), Research Handbook on Jurisdiction
and Immunities Iin International Law (Edward Elgar Publishing, 2015),
pp.205-252; Jiirgen Brohmer, supra note 63, pp.24-33 F+%.

589) HEE, supra note 6, p.15; Jurisdictional Immunities of the State (Germany v.
Italy: Greece Intervening), IC] Judgment (2012), para. 57 (It derives from the
principle of sovereign equality of States’); Ian Sinclair, “The Law of Sovereign
Immunity: Recent Developments,” Recueil Des Cours, Vol. 167 (1980), p.198.
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[Slovereign immunity is a concept of international law, developed
out of the principle par in parem non habet imperium, by virtue
of which one State shall not be subject to the jurisdiction of
another State. The grant of sovereign immunity to a State in
civil proceedings pursues the legitimate aim of complying with
international law to promote comity and good relations between
States through the respect of another State’s sovereignty[=r 7} A
AR5 Al mEE FAY AdoRA, om 2AE 95
ARAL] DAL el A F Qee vk WAL
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o[t W, ICJE FrhEA WANM 9% 2o ge FrEA
S TPHoRA Bed dae] BAZ o CRE Hvbe wAlga
Aol o eka PSS

[Tlhere is a right to immunity under international law, together
with a corresponding obligation on the part of other States to
respect and give effect to that immunity[ZAHA EE 75L&
o AAC $F ALt Qa, T AFHANA RE FAEL FAu

A £Fan 1 59 RoF o7} JrHm

I 7t A W ek BeEsle] AF7HA] ILC, 8HA 2 AR Sl A%

590) Jones and others v. United Kingdom, ECtHR, Nos. 3435606 & 4052806
(2014), para. 188.

591) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICJ Judgment (2012), para. 56.
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592) ©lA Y, supra note 323, p.207 FZx.

593) = 7tHEAe}F ZFelqtl e AAC A= F7FHA B34 A ojn] ECtHR SollA o
g 2 gFol Aol th. 1 t®d FAo] ECtHROIA 2001d 2
‘Al-Adsani v. United Kingdomi AVA[Al-Adsani v. United Kingdom, ECtHRE,
No. 3576397 200111}, 1 HAANAME Z7hHA| #Ae] v 743t A
I7PAAS QAT Ho] du, dF AL ECtHRY vE 34 E[Kalogeropoulo
et al v. Greece & Germany, ECtHE, No. 5902100 (Judgment, 2002);
McElhinney v. Ireland, ECtHE, No. 312539 (Judgment, 2001); Grosz v.
France, ECtHR, No. 14717.06 (Admissibility Decision, 2009)]o]v} A& =uiH
A AAE[ANE 59 Princz v. Federal Republic of Germany, 26 F.3d 1166
(1994); Bouzari v. Islamic Republic of Iran, 71 OR (3d) 675 (2004)]o| A %= A
Hof gt

594) ©] =i I7HAAl HAS FAHCE FFegrHY w7bEHA Y] BA gHgste] =
ol HINstar, webA w7bHAl dRkA sdelyt 1 AALA AR T
sto] ZpAME] thFAl= etk oo #HS AAeh Awo 2= YbILC, Vol I
part. 2 (1980), pp.142-157; Hazel Fox QC and Philippa Webb, The Law of State
Immunity (3rd ed) (Oxford University Press, 2013) pp.25-39(=7}AA1E A %4
AH, AsHA JF, AAf dFoz BE JF Al JHAR o] AWt e);
S E, gAY St Fuidel mE FEHA 2 7, AL wA e =T
(2017), pp4d8-68; Alexander Orakhelashvili, “State immunity from jurisdiction
between law, comity, and ideology,” in Alexander Orakhelashvili (ed.), Fesearch
Handbook on Jurisdiction and Immunities in International Law (Edward Elgar
Publishing, 2015), pp.158-164; Jiirgen Brohmer, supra note 63, pp.9-22 Z+Z.
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595) o] ¥ AN$A supra note 495, pp.114-121& Hlg o2 ojggo}l wr|Y A
o JLR 9o WYE(Ferrini v. Federal Republic of Germany, Judgment No.
5044/2004, 11 March 2004 ILR, Vol. 128, pp.6b8-675) & ©|s} Zt=Fol] A Aje &
d =/ ARES FUHH R HEske WHoE A
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596) Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11 March,
2004, ILR, Vol. 128 p66l; &<, supra note 594, pp.107, 111; Anthea Roberts,
“Comparative International Law? The role of National Courts in Creating and
Enforcing International Law,” International and Comparative Law Quarterly;, Vol.
60(1) (2011), p.64.

597) Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11 March,
2004, ILE, Vol. 128, p.639; oY, supra note 323, p.223.

598) Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11 March,
2004, ILR, Vol. 128 pp.669-670, para. 9; ©]4H, supra note 323, p.223; Lorna
McGregor, “State Immunity and Jus Cogens,” International and Contemporary
Law Quarterly, Vol. 55(2) (2006), pp.439-440; Anthea Roberts, supra note 596,
p6d F=x.
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599) Pierr d’Argent and Pauline Lesaffre, supra note 565, p.619.

600) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 1, ©]*3Y, supra note 323, p.231.

601) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), paras 15, 16.

602) olgglol= At #HH T Qo F 7] FHAE of&d stk A WA, “H
AT (olggol) FE QA WA IS o2 Az Zhel=m (A 54)
of Akl Asl, AL EAT A-HS Yo disiAe w7FHAE 85 A] o
0= dEaAHe] A'E TS ST Ubid, para. 62). 7 WA, “o]gg]o}
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(Ibid, paras 62-78), - WA T4 #As|A = “Gajzt 4= HAo =z A4 &
o FAE SR F e AEA AT gls A5l T7HHAE 385t
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IeteH Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11
March, 2004, ILE, Vol. 128, pp.671-673 #=).

603) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), paras 80-81, 92.

604) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), paras 52, 81, 93.

605) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 82.
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ICJ Judgment (2012), para. 93.
608) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 9.

IC] Judgment (2012), para. 83.
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o] %] erqkt}.
606) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
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[Tlhey are unlawful acts, delicta imperii, atrocities, international
crimes of the utmost gravity, engaging the responsibility of the
State and of the individuals that perpetrated them[ZA] W x| =<
o] gol= Az =57 B gLlolA k&P ool Hote = A
22X, o] E AFE =7k A RSl A A]ls Fof gHr}].609)

Cangado Trindade A|#¥-&, thojAdx e gt 57H4aA
Atolel= FEol &AL, oo =g mEWE H7PHA] AR o A
o] Fojx Ul AF} o] Azbe A Haet HANEY s U
GO R = Ay AWwre ASol® HbEA HErt AEHA o
A JNE AAE ofd FEsletE AEC o2/ "vta A A5

96100 orh ol @ Aawwel s Azw A Asel FA

WA dalE ALt FAGUA, Ukelel v ok, wz s
of tg AAolE, wawEY 2L AW APE Aod gEe 2
= AR FU9 gwezA TAdAL 489 A7 glva B

A5} T} 611)

aewA T, IO 99, FAAE] FhE 9w AHER
sl g9 dAs S=e WA R W FolNE ¢ i, 7
"AZE 2es Ageltn AeHEs W AYE ofun, Zat

609) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICT Judgment (2012), Dissenting Opinion of Judge Trindade, para. 290.

610) Zhbid, para. 296 (“The fact remains that a conflict does exist, and the Court’s
reasoning leads to what I perceive as a groundless deconstruction of jus cogens,
depriving this latter of its effects and legal consequences”).

611) Ibid, para. 297.
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Jus cogens stands above the prerogative or privilege of State
immunity, with all the consequences that ensue therefrom, thus
avoiding denial of justice and impunity[d3+HS 71HA e &
A Sduc S99 A3, 7 AREA AR AR MAY AT

o "=t} 6

612)

Ibhid, para. 299. #H 9} & Cancado Trindade A#e] wkfolA <)o
Abdulgawi Ahmed Yusuf A##3 Ad hoc A2 Giorgio Gajax §HHYAS
Aok WA Yusuf Al##-e 7 Jid AAY TN AbelY] FE Al
sk A §lol, - T HYol A AREA [ o thE A o] e I§)
AHES] A BoAAS AT I ‘SUMAAY Rashe 7S ‘Ts)AbE ol
et 93] 35S S de 2 AR e AUt BEstaa) sk 7HA Aol
o o] PFE T AVt I5S AHstAA, ol ol W] Aztgt =AQIA
W, TARIEY fuke FalE Ji% gy HAS wE Wol gle dsiAkEdd A

ARAS FARE A2 o] FFe] A Ax w7baAl WeE fRkEk Ao
obyaL, =7l Hezb a8 ZEe e oF Hv, e g Add P
ofE IANARI FARIEY Fgdd ®Brh & A 7HAE Folsta e H
o FAAE Y] W dAEs Aer wWrkd 5 ol dAEItHibd,

Dissenting Opinion of Judge Yusuf paras 28-29, 52-59 #%). tb3 o2 Gaja A
T3 GA A Ad ZAAY T olE Alele] FE Al #e AdF flo]
Yusuf A&7} w7 = o)) S xR ol “HAX = (o]Egohd
A HAA] g AR o]Folxl Jhsla(uhR]) e B elel #ete] mtAEAE
A= Aol BFeA] ofFo el oy Yol EAstaL, 53] 1 wRe] 7
T $Hke] Ao o]E g IUMHAIE JASH] &E YFE] A5E] e
Ao, thre o] a8t AFES st A olgEolE F7pHA oF $uto
2 At AL dxoltf'= HAAE 3G (bid, Dissenting Opinion of Judge
ad hoc Gaja, paras 10-12). 91¢} 2 F AFHe] dhgjojde, 334 o= 9
A9l A =gl o]Ent AAH-HAH ool #E Aoy vt glo
02 #HAA i ZARS Adsidte 54S Zeth dore =4
AME ZdHE oE o] 29 SN tedd 9 a9k WAA gigs B
Cancado Trindade A##2] =2l& FHoz 3y, ]9 P&} Fstor= §
T AdEe AdEx sk
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613) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 93.

614) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 82.

615) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), paras 83-91 =z, T 7de o] FioA 4 IAZ 7]
o8 T8g Yo #FTAHS dAse HEE Hsta e FlHeES o
gejo} HedtPolgtar Asta, el Zeka EEMYol AU = o

o WEES AR SUA deaANAdS FAS e 3EES 2olska 9l

- 203 -



A A3l H Y B A3 Cancado Trindade A3l A &2

sopgehy, ZATH AN AS FAAUAE FEe WS, 3
el T S94d uFe] FARAS 1 BEAE A8 5 gl
= =g of) ogelobs £& FolF Aol

DY pAske] FohwA BE A0
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o ok teslde 2004d UN ZAHAAGE ek A B ¢ 5 gl
7159 BEt ILC 9743 5 FPAUGE 10F BERARES AGH
orom] ECHHRS) ¥¥ $A5S AFaldA ECHR ©£§ dosio] 123 daa
ARS AR B BES Fdew 92 Fxdn Utk Bl WA
sloh & ECHRE] Bler} ulse] elwe] dajie vk oojx)i 2. o4
o A3 AR Polae AFAN wrh Aale e

616) A AFE wle} 2ol, FohAlel AR PGl DAL TAEA DA
o] W& @A ofn] ECtHRS H]%& FAARLED FuPgUSe] el 9 shdo
wol7h ZA4wo] & Abgolglth

617) dE E9°], Hazel Fox QC, The Law of State Immunity (Oxford University Press,
2002), p.525; Michele Potesta, “State Immunity and Jus Cogens Violations: The
Alien Tort Statute against the Backdrop of the Latest Developments in the
‘Law of Nations,” Berkeley Journal of International Law; Vol. 28(2) (2010),
p.o84; Carlo Focarelli, supra note 131, pp.443-459; Dapo Akande and Sangeeta
Shah, supra note 418, p.834, Emmanuel Voyiakis, “Access to Court v. State
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State immunity i1s a procedural rule going to the jurisdiction of a
national court. It does not go to substantive law: it does not
contradict a prohibition contained in a jus cogens norm but
merely diverts any breach of it to a different method of
settlement[ = 7} A= Lo AS&AI A=A Aotk
ol Mel= AA I wde] fQa, wekA AFatrlio] FXsk= Wi
|59 Eeoly FEo] HAsHA etk oA AElarwl vkl of
sto] & datel olsto] sjAdste s AlAlstaL & fEoltH]618)

tolde] A2e A4 ECHROY 598 A4S thE g

=9 F74 dFol7E strhbl9 WA ECtHR Al-Adsani AFz1620)0]

Immunity,” International & Comparative Law Quarterly, Vol. 52(2) (2003), p.321;
Andreas Zimmermann, “Sovereign Immunity and Violations of International Jus
Cogens - Some Critical Remarks,” Michigan Journal of International Law; Vol.
16(2) (1995), p.438; Stefan Talmon, supra note 154, pp.986-1,002; Pierr d’Argent
and Pauline Lesaffre, supra note 565, p.632; Rebecca Zaman, “Playing the Ace?
Jus Cogens Crimes and Functional Immunity in National Courts,” Australian
International Law Jownal, Vol. 17 (2010), p.77; Erika De Wet, supra note 346,
p.107 & H=x.

618) Hazel Fox QC, supra note 617, p.525.

619)

620)

Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), paras 83-85, 87, 90, Jones and others v. United
ngdom ECtHR, Nos. 34356/06 & 40528/06 (2014), paras 112-149 =, #al
2 goae AR o Al ZohEA WA ool wa olg wA/aAw
259 Qe 2705 9, AS FIUA AT} BAG ool M Ba
Distomo AR #Agh 2] W9 A4 (nfa note 629 )] =7HAAE
HHXﬂ“‘S‘}J—’— S W FAS AH| e s vl WA & HA(Margellos
44)s E3 1 B2 a4 E3% ECtHRE Ee ¢ wdEo] A&ty ¢ivt
of -2} *Wr%iol Z7PAAE A8kl A= st vk
Al-adsaniv= @3 FYolEL] 2% ZAA ot e Fo|Eo HE
o|E Qi ofste] i 5o ZMEA9E Fetdvtal FHsHA G

fdolE AFE U= Il 2Fs AVIskdoy, d= WA FHolE AH
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[Tlhe prohibition of torture has achieved the status of a
peremptory norm. ... Notwithstanding the special character of the
prohibition of torture in international law, the Court is unable to
discern in the international instruments, judicial authorities or
other materials before it any firm basis for concluding that, as a
matter of international law, a State no longer enjoys immunity
from civil suit in the courts of another State where acts of
torture are alleged[3i A+ dA Aol st A vk
aed s =4 el 5= Eaeka, oW =UbF AEs
AGst Rt ol FE F7HAA AdE O ol FRE 5 dves W
ol dA =AFe] Aol Avkar & Wk ou g A IAE

e 4 glvhe2

ECtHR®] ¢ #A ¥+ 1 $ dA7HA ECtHRe 22 AH A
=3 dEste] duHA FAHIL Qa6 w623 Ffuried 5 g

o] 7FHAIE QAT oo Al-adsani’} ECtHRo| FA3sh AdhS vk Az
& Mgttt FAsHA A5 ATIE ARQteltt. olo] #3F Hrh zpAgh A
o2 HUE, supra note 6, pp.20-23; ©lAY, supra note 323, pp.213-215;
Alexander Orakhelashvili, “State Immunity and International Public Order,”
German Yearbook of International Law; Vol. 43 (2002), pp.229-267 %

621) Al-Adsani v. United Kingdom, ECtHE, No. 35763/97 (2001), para. 61.

622) Al-Adsani ¢ 319 A3 Fe ECtHRE x4 AlHo® FHFEe Aozs,
Jones and others v. United Kingdom, ECtHR, Nos. 3435606 & 4052806
(2014), paras. 196-198 F=. ‘Jones AFA'%E 9] Al-adsani AFA¥} wj$- FAFS}o)
A Ael A3 4% F 1980 9% A4 Jonesis 200197 ALfclolzplolel

A A F clae) Fu EuE Pe Pue g g gasded, ted
ARHotehilol a1l AAR Felsh 679 B AEYHEA 1A AAA
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A
2 g Y2l NatoniewskiZ} Q&= #Hst= F 5 Alzpsk <l
o] & Y2 AL AASHEAE, ofgje} o] HAASHA HA9

WAE 486

A global perspective on the judgments and doctrine discussed
above, that serve to reproduce the contents of the current

customary norms of international law 1in the field of State

623)

624)

sule GHAee o %2, Agriolhulolst BAES I Wele] Axs,

aEn Ueia 93 39E W@ Aol AlSTicleiule} ] olaje] x4
RO A7k WA g BATA A Toleiclsl BAAEE F= Yol
A 259

th G HdolA B Aleld o] AFdeA od= Heo] ITHAE ol
o sk}, 9] 49 B ECtHRO 373k Al w5 AgE Fs|dsta
= A7)t atH/bid, paras 7-38 #%). ECtHRS ¢ Al-adsani A
= S WEHA F7HEA erﬁ Tz 2 yHEd A/ Ak
T o] EAS YA k. o9k I Jones AH1Y = WY A #Agk 2}
A Ao R= oY) supra note 323, pp.216-217 ZZE.

Loz = Szderman de Blake v. Argentina, 965 F.2d 699 (9th Cir. 1992);
Princz v. Germany, 26 F.3d 1166 (DC Cir. 1994).

W¥AX OS2 Bouzari v. Islamic Republic of Iran, 71 OR (3d) 675 (2004) #Z.
Bouazrix= ol&t AF TA olgk nEAoA S Fetdv FHsHA Ayt
Helo ole AHE U= Eauds 7<ﬂ 71stF e, Avtt HYe i w49
AaHAdS AAStHAE 2d i FAd B3] Z7HEAE FRleke dE
AP oFA7HA] EASHA] =Tl 3&"]0} ATk 1Y EAE e He] el w
gt Ay s ot WAE ¢ ok dAE oldl w3k B ZpAg

A o 2= o]AY sypra note 323, pp.215-216 %,

625) Judgment of the Supreme Court, Winicjusz Natoniewski v. Federal Republic of

Germany (2010), case no. IV CSK 465/09, p.28[Roman Nowosielski, “State
Immunity and the Right of Access to Court. The Natoniewski Case before the

Polish Courts,” Polish Yearbook of International Law; Vol. 30 (2010), p.272¢1 7]
AE gol Mo Q&
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immunity tends to share the view that there 1s still lack of
sufficient basis for an exception excluding the State immunity in
case of military actions committed in territory of the forum State
that violated human rights. ... Although it would be desirable in
the light of axiology of human rights we cannot assume that this
rule is a binding norm of international law['® % #]aro| 4] HHAY &t
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626) o& 5], Alexander Orakhelashvili, “State Immunity and Hierarchy of Norms:
Why the House of Lords got it Wrong,” 7he European Journal of International
Law; Vol. 18(5) (2008), p.964; Alexander Orakhelashvili, supra note 3, p.344;
Andrea Bianchi, “Immunity Versus Human Rights: The Pinochet Case,” 7he
European Journal of International Law; Vol. 10 (1999), p.265; Mathias Reimann,
“A Human Rights Exception to Sovereign Immunity: Some Thoughts on Prinz
v. Federal Republic of Germany, Michigan Journal of International Law; Vol.

) (1995), p.407, Michael Byers, “Comment on A/-Adsani v. Kuwait,” British
Yearbook of International Law; Vol. 67 (1996), p.540; Magdalini Karagiannakis,
“State Immunity and Fundamental Human Rights,” Leiden Journal of
International Law; Vol. 11(1) (1998), p.23 & #=.
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627) & E°, Francois Larocque, “Torture, jurisdiction and immunity: theories and
practices in search of one another,” in Alexander Orakhelashvili (ed.), Fesearch
Handbook on Jurisdiction and Immunities in International Law (Edward Elgar
Publishing, 2015), pp.466-467, Andrea Bianchi, supra note 626, p.265; Alexander
Orakhelashvili, supra note 620, p.237 & Z=.

628) Adam C. Belsky, Mark Merva and Naomi Roht-Arriaza, “Implied Waiver under
the FSIA: A Proposed Exception to Immunity for Violations of Peremptory
Norms of International Law,” California Law Review; Vol. 77(2) (1989), p.415
(‘Because jus cogens norms are obligatory for states, an act that violates these
norms loses its character as a sovereign act. Therefore, the state impliedly
waives its immunity for claims arising out of such an act).

629) dtH $1 @, @9 Y2, 182 e 2000d #ZQ1 o] &1l Distomo A’
Aw g9 v 9ok 9 BAe 423k AAWA = 18~ Distomo ROl U}
2ol oJte] 20078 o]l FRlo] shatw AlAS uldo® st 1995 IS AF
5 Tol 5 AFEE U= AV Eduld ATl dgiske], dld 14 HA(the
Court of First Instance of Leivadia) 122~ $le] #&dS AAsHEA “(1)
U o] a9l At 9wk gejolnE FAYNARE & 4 ojla, ) At
Ao Al ofH w7t w7bEAY] EAS FoRbA] X3 Aow oie ¢ glo
R 549& G7HHAE FAALR V)¢ 08 oA Eojof ot = HElE
Alekl=dlllias Bantekas, “Case Comment: Prefecture of Voiotia v. Federal
Republic of Germany,” 7he American Journal of International Law; Vol. 92
(1998), pp.765-766], 18]~ dHYL 9 W& Fo8te HEE FH A tHGreece,
Supreme Court, Germany v. Prefecture of Voiotia, Case No. 11/2000, 4 May
2000, /LR, Vol. 129, p521). #d FH o 2= o|AY, suypra note 323, pp.218-221;
Dapo Akande and Sangeeta Shah, supra note 418 p.829; E. Vournas,
“Prefecture of Voiotia v. Federal Republic Of Germany. Sovereign Immunity
and the Exception for Jus Cogens Violations,” New York Law School Journal of
International and Comparative Law; Vol. 21 (2002), pp.629-653 #=.

630) & E9°], Andrea Bianchi, “Ferrini v. Federal Republic of Germany,” 7he
American Journal of International Law; Vol. 99 (2005), p.247; Alexander
Orakhelashvili, “Jurisdictional Immunities of the State,” Zhe American Journal of
International Law; Vol. 106(3) (2012), p.615; Carlos Esposito, “/Jus Cogens and
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Jurisdictional Immunities of States at the International Court of Justice: ‘A
conflict does exist’,” 7The Italian Yearbook of International Law Online, Vol
21(1) (2012), p.171 & #=.

631) d& E9], Patricia Tarre Moser, “Non-Recognition of State Immunity as a
Judicial Countermeasure to Jus Cogens Violations: The Human Rights Answer
to the ICJ Decision on the Ferrini Case,” Goettingen Journal of International
Law; Vol. 4(3) (2012), p.814 #=.

632) A 9 gl 7HA] A 9l Jirgen Brohmer 19| =2 FHO R motE =
‘individualized violation/indiscriminate violation' T+HA%E dt} FA+= w7y
o] 54 IS HuE g At kA dsel Al distR It
o] E5A taE AdE & A ks vl Akl disiA e = 7HE A
& A3k, 2k vkl AA gek vbeAd e 1S mUtHAIE 1A
ok 3hrli= Ao th(Jurgen Brohmer, supra note 63, pp.204-215). vrol7} 7434t
HoQute] Af-ol= F7pdA|doe] vraE v #H A o] F4(Forfeiture of Sovereign
Rights)= &1 4 Ath(Kokott w2 HAF =02 mpety]= o] §Jgo| digh
2NZE, Thid, pl94 #x). BF 5234 0] Zrate] o] & AMNY F el uigt
O ol Ay HEE a4 &tk yolrt “The right to a Judge or to a
Remedy Theory” et A< = AfE =, ARG TFd Bk iz} 4]
7} w7 A R A5 ojok st HAZ oFlEthEld Aol B A
2 B0 2= Plerr dArgent and Pauline Lesaffre, supra note 565, pp.620-623).
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633) ‘HE=AE T dHste], dAl =7bEA HYE ofd AFHAMOE HA e
FAE 7 gle & shue 350 EAST oS E0, Alexander Orakhelashvili,
supra note 594, pp.155-158; Jurisdictional Immunities of the State (Germany V.
Italy: Greece Intervening), ICJ] Judgment (2012), Dissenting Opinion of Judge
Trindade, para. 292; Lee M. Caplan, “State Immunity, Human Rights, and Jus
Cogens. A Critique of the Normative Hierarchy Theory,” 7he American
Journal of International Law; Vol. 97(4) (2003), pp.744-757, Rosalyn Higgins,
“Certain Unresolved Aspects of the Law of State Immunity,” Netheriands
International Law Review; Vol. 29 (1982), p.271 % Z=x]. FA= “SrpdaA=
AA F7W7F Aol Fosk= S8 (privilege)d ¥ AW A, FE A
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A JF Zol IEHAHAS HARE gty teo® A AdHa e desk,
7PAA el ol 181249 = i ‘AFu o] 2A1A(Schooner
Exchange) #+Z[Schooner Exchange v. McFaddon, 77 US 116 (1812)]9] 4 &4
Ao AFox wWAY odd MEds ST + vk(Jirgen Brohmer,
supra note 63, p.14). o] HAd ¥t A A2, J. Craig Barker, “Shared
foundations and conceptual differentiation in immunities from jurisdiction,” in
Alexander Orakhelashvili (ed.), Research Handbook on Jurisdiction and
Immunities in International Law (Edward Elgar Publishing, 2015), pp.195-199
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634) (Draft Conclusion 14)

2. A rule of customary international law not of a peremptory character ceases
to exist if and to the extent that it conflicts with a new peremptory norm
of general international law (jus cogens).

635) ILC, Report on the work of the 71th session (2019), p.184, para. 7.
636) (Draft Conclusion 20)

Where it appears that there may be a conflict between a peremptory norm of

general international law (jus cogens) and another rule of international law, the

latter 1is, as far as possible, to be interpreted and applied so as to be
consistent with the former.
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638) A A4l A At npe} o] o]5 sk Al TAL viE F§|A} 7]E
Aol EE oln XM%}Oﬂ/ﬂ 278k Christian Tomuschat 354} Erika De
Wet w79] Asfe} o] AF=AHA AHAE Flete Ase A8k, 1 As)
of A5=o] gl&& ¥l vl St

639) ole} #H, E3| oA A4 A AR il 7] L= Theo Van Boven 1l
o An 9 ICTYY 4 FZ(pp.158-159). & HAIZ Jirgen Brohmer w5,
AA HardHd wE dEe A FAE 1 AdgE A ¢ de vhsAs vh
A3 ke AE SR suE dd dIdae Al ¥4 dAE FE ¥
= HH}\L%E AY7HA Fraty’= HAA 2 AW 3cH(Jirgen Brohmer, supra
note 63, p.206 Z+=).
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o9} B, o & £9] Reimann 154} Carlos Esposito = o] &3l 38 &
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%
3HA] EshA 2] wjFolgbe= dlo A 2tar 9ltH(Mathias Reimann, supra note 626,

o & 59|, Alexander Orakhelashvili, supra note 630, p.614; Patricia Tarre Moser,
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T
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L
=
640)
o}
p.407; Carlos Esposito, supra note 630, p.173).
641)
supra note 631, p.831 F=.
642)

& E9], Phillip Wardle, “Zhang v. Zemin (2008) 251 ALR 707, Australian
International Law Journal, Vol. 15 (2009), pp.279-280; Lorna McGregor, “Torture
and State Immunity: Deflecting Impunity, Distorting Sovereignty,” 7he European
Journal of International Law; Vol. 18 (2007), p.911; Carlos Esposito, supra note
630, p.170; Riccardo Pavoni, “Human Rights and the Immunities of Foreign
States and International Organizations,” in Erika de Wet and Jure Vidma (eds.),
Hierarchy in International Law: The Place of Human Rights (Oxford University
Press: 2012), p.75; Alexander Orakhelashvili, “Peremptory Norms as an Aspect
of Constitutionalisation in the International Legal System,” in Morely Frishman
and Sam Muller (eds.), 7he Dynamics of Constitutionalism in the Age of
Globalisation (Hague Academic Press, 2010), p.165 Z-=.
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643) Fragmentation of International Law: Difliculties Arising ffom the Diversification
and Expansion of International Law—FKeport of the Study Group of the
International Law Commission, UN Doc. A/CN.4/L.682 (April 13 2006) (finalized
by Martti Koskenniemi).

644) Ibid, para. 22 (“The criterion of ‘subject-matter leads to a reductio ad
absurdum. Therefore, it cannot be decisive in the determination of whether or
not there is a conflict”).

645) Ihid, paras 22-24.

646) Resolution on the Immunity from Jurisdiction of the State and of Persons Who
Act on Behalf of the State in case of International Crimes, /nstitut de Droit
International, adopted at its Napoli Session (2009), Preamble (‘Considering the
underlying conflict between immunity from jurisdiction of States and their
agents and claims arising from international crimes; Desirous of making
progress towards a resolution of that conflict). 38 o] ZAE A4ZFd M=, =
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[A] national court is required to determine whether or not a
foreign State is entitled to immunity as a matter of international
law before it can hear the merits of the case brought before it
and before the facts have been established[Z} =] ol A=
A WA s Hek A WAl A B Aol AR
Aol g 7E e

9 ol Ae] WAL U@ vpsh go] ARHORE T P F
Sol WA F gk AX APFFn oA T 4 AUtk wHFe] EA
e, A S st BT el
A7 wAEA vk HAw
A BFEA? o 1ML 1o dE A 2] As FoEAe
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Ko
=

(7h) AA =71AEA

647) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 82.

618) HE rthrol7io] BT PAHOR ARAon Fmo| WA RrhE
Qolu} AT QI F S B BT - A= AT AATE DR B
SoPE Ulge BAE F AL oy 9] para 829 WA Vgl o w] tie]

A9l AL A% o] ANT F vk
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=7kel AP wAE Y= Al =w7PEAYE ok, 1 =Tk F
A& (acta jure imperi°l| Frsto] T =7kl AP A Al Eth=
W8] A 7iiARA, AdiA - F3H QA JHo] oy F, 22

A Fasgdelwt w7t AA Y A8, v FAY R (acta jure gestionis)

2

o sl FrHAAZE AEHA vk g ow F bdA Aol
A AAEJT L B Qs Aot

5
51,60 A4 E 7
= AFH 2o

1
A FRA 9ol AL APdT U B ohlekm 271

649) 257, “FAME H7FAA - F7RIEHS #F A dIHEs], A8 1%
(2009), pp.462-463; ©|AY, supra note 323, pp.211-212; HEW&, supra note 6,
p.12; Ian Brownlie, supra note 4, pp.328-329; Magdalini Karagiannakis, supra
note 626, pp.11-12; Thomas Weatherall, supra note 4, pp.402-403 & Z=.

650) Jiirgen Brohmer, supra note 63, p.143 (It is evident that the evolution of state
immunity to this day was predominantly influenced by the increasing
significance of the individual in international law’).

651) Alexander Orakhelashvili, supra note 620, p.234;, Ian Sinclair, supra note 589,
p.215; Mathias Reimann, supra note 626, p.420 (‘sovereign immunity today is
not so much a yes or no question but a matter of changing practice, of degree,
and of argument’); Lee M. Caplan, supra note 633, pp.743-757, Hersch
Lauterpacht, “The Problem of Jurisdictional Immunities of Foreign States,”
British Yearbook of International Law; Vol. 28 (1951), pp.228-272; Patrick
Macklem, 7he Sovereignty of Human Rights (Oxford University Press, 2015),
pp.37-38; Chimeéne I Keitner, “Foreign Official Immunity and the Baseline’
Problem,” Fordham Law Review; Vol. 80 (2011), pp.606, 620-621 & 3z, 18]l
olggt A =I7bHA HAdA EAGAS W Kenneth Keith Al 2
Mohamed Bennouna A##e] ZA] W&o X% &elst 2= AH Jurisdictional
Immunities of the State (Germany v. Italy: Greece Intervening), ICJ] Judgment
(2012), Separate Opinion of Judge Keith paras 1-10, 17, Separate Opinion of
Judge Bennouna, paras 4-6, 18, 31, 32, 34 Z].

652) Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
IC] Judgment (2012), para. 59 =z, T sld FEoA “Be 71E0]
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Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),
ICJ Judgment (2012), para 60.

o & 59|, Lee M. Caplan, supra note 633, pp.758-761; William W. Bishop, “New
United States Policy Limiting Sovereign Immunity,” 7he American Journal of
International Law; Vol. 47(1) (1953), p.105; Jurisdictional Immunities of the
State (Germany v. Italy ; Greece Intervening), IC] Judgment (2012), Separate
Opinion of Judge Bennouna para. 29, Jurgen Brohmer, supra note 63,
pp.197-198 (‘The gestioinis/imperii distinction is in principle based on the
fictional assumption’) % ZZ.

& 5o “o¥ w7l & =7te] 7] ANGASt 571 Al oks AlA sk
o FELA7E v FEYAJMN? = ol AVIE F U dEEe] WA
& = & Zo]thlee M. Caplan, supra note 633, p.753). ©]¢} T, FHF Ll
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(A, supra note 110, pp.255-256), A ‘A7 7]=4’0] ®H} A3 A
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The Court has relied on a “mechanical” conception of the judicial
task, according to which the national court rules on immunity as
a preliminary issue, without considering “specific circumstances of
each case”. However, that is an illusion, for, in practice, it often
happens that, in order to rule on the issue of immunity, and on
the arguments for lifting immunity put forward by the claimant,
the court has to examine the merits of the casel[th<9 -2 =7}
AAZE Zh= Hh e Eeb A EAlgkal Z1A A SRl sk
o, ol 7 AMde SAS 1Y d BadS Hd sorA A
A AFE aHsHA] oby gk gHdel Eatetrt. AA Aol = =7

WA 914 ol¥E wesy] e 4A At ded F9h 23

oA AAL FEv Lol 18 vt Abgho] AERk o glol
s Athal FASEA v RS vz sto] sfae] FaEdl &

o2 getEy} 7 7 B gAg 7ol fnka ®U)E o H ek (/bid).
656) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), Separate Opinion of Judge Bennouna, para. 29.
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658) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), para. 94.

659) o|E E9°], Jirgen Brohmer, supra note 63, p.143 (‘the theory of absolute
immunity was abolished and gave way to a restrictive theory’).
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660) olo et Ht} zAZ Ao g= Lucas Carlos Lima and Aziz Tuffi Saliba,
“The Immunity Saga Reaches Latin America. The Changri-La Case,” at
https://www.gjiltalk.org/the-immunity -saga-reaches-latin-america-the-changri-la
~case (2021. 12.).

661) (Draft Conclusion 20)
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Where it appears that there may be a conflict between a peremptory norm of
general international law (jus cogens) and another rule of international law, the
latter 1s, as far as possible, to be interpreted and applied so as to be
consistent with the former.

662) ILC, Report on the work of the 71th session (2019), p.198, para. 2.
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663) 2t 627) =z, oo Hale], o= 5o 257, supra note 649, p478 (‘Z+ap+H
o] 4L HEAQ Fd9 g mek FagrHe] fukelA] gk W9 ulelA Rk
olguke- = Qltfe AL ovdt)); Maria Gavouneli and Ilias Bantekas,
“Prefecture of Voiotia v. Federal Republic of Germany,” The American Journal
of International Law; Vol. 95(1) (2001), p.200; Dapo Akande and Sangeeta Shah,
supra note 418, pp.828-829; Alexander Orakhelashvili, supra note 630, p.614;
Jirgen Brohmer, supra note 63, p.199 & Z=.

664) 7t 629) Fx. HH olge|o} Hr|do] UR FAA o] =TE AL o=
B F e dMog= Plerr dArgent and Pauline Lesaffre, supra note 565,
p.623 F=.

665) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), Dissenting Opinion of Judge Trindade, para. 290 (‘they
are unlawful acts, delicta imperir).
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666) Jiirgen Brohmer, supra note 63, p.203 .

667) ol# g throAe] HErl 5, Aunh, Tk Pl Rtk AX|grhes AY
S 2= Pierr d'Argent and Pauline Lesaffre, supra note 565, p.623.

668) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), paras 52, 81, 93 #=.

669) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ] Judgment (2012), para. 60. 3 T, 9= Ul 9o A=
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7] UN =7baAgeF A2z #a 919 22 A, Folat= ZA3dtH 9
WS o g2 gk A7) ofy ek Aol A o] g9i7F A e 2 AEat

W9t SEE AS- o ol FHYAZ B F JobE A9 22 A d
55 ol AAshE dAY] o] FHiE JAel digh g d 5 g7, o] =4
¥ #Adste] 5SS ou|E Fojalr]e oyt ol 9 WA W&ol AT AA
2 olgrg]ole]l A WA F7<] ‘The territorial tort principle’el thah FAlol] E3}
o} dar, Z3 a3t #AHd BA|(Jhid, paras 80-106)°] E3HH go] ol
Aol s & & Ut

- 228 -



Lolb tepe] Ayt wake Zol sk 53
£ 5o, “H7AY =7be] w4 gz & SRkl gl A5 F
Ay = Hofof star, YIPA oF& wWAAE ¢ "ok S4HA BF
gt B9 o r vFo B w FAYPAR T YA A
uto 2 AP == F3It acta jure gestionisZ NFHEATHL HiE= Z1L 4
Ao, Fel At AYrE Jdvt'= FH A o] v 670

gy, Adatdelets rR AAlel 53 A4S estd, v
oA B oolek AE o] k= et E2 FFEC diste] {4
7] oJHH g 5o, oW AlAto]=TE Fhel=re] Ay o] 98
AL w7ke] el ol AR H AT steiEts, o e AlmAlo]l ==
P9 AR A <k 2 HAPAEA =71 oS Hold Y

iy
k
e
oY,
ok
-
0
v
2

mlm

o AWAZ Juw AL ol
WS WMoy Aow molof @i Axolr. 1ew o A4 oz}
A gAHE 2ye) 2/ Bge 74 QA 4 gAgEds 7

670) Dapo Akande and Sangeeta Shah, supra note 418, pp.830-832; Pierr d'Argent
and Pauline Lesaffre, supra note 565, p.631; Jarrad Harvey, “(R)evolution of
State Immunity Following Jurisdictional Immunities of the State (Germany v
Italy) - Winds of Change or Hot Air?,” The University of Tasmania Law
Review; Vol. 32 (2013), pp.231-232; Sevrine Knuchel, “State Immunity and the
Promise of Jus Cogens,” Northwestern University Journal of International
Human Rights, Vol. 9 (2011), pp.164-165; Rebecca Zaman, supra note 617,
pp.67-68 5 FZ.
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671) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), Dissenting Opinion of Judge Trindade, para. 290.

672) A& HA =7F d59E A EZE 1998 oo A5 HHORE UA AF F
297Q1 AL 19 HFQl AEE 8A s AXGES LFstAA AEE AR
ojth, AxFF ol AwAETL 571 A A A B 1F 5 A
ARk P97E E3hE o] S, Gu HAS ‘YA ES] 9= wTke] 4 7
S AR B 4= gloj(cannot be a state function), =7 WA e thate] & & L
Ve o2 ILAES HHHQ Qs AASINTHLAegina v. Bow Street
Metropolitan Stipendiary Magistrate And Others, Ex Parte Pinochet
Ugarte(No.3), UKHL (2000), 1 A.C. 147]. o]o] &3+ #pAgt Aro 2= Philip
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(Immunity ratione materiae)6732] tj
L6 = 2R ke AAME S AlFekth et
o] M9E "ol RAerA =775 FAF
g7 'HA 7] v Z o] .67

EE I7FHEAY dide] =7kl whiel] &4 WA Y Ak Jigle]
gt AolA L YA - A8 AolE oo FAE e Aoy, =
7hel Zeatd fiwke]l A= I
el HFo] & o, HAt FAFS] AN dde dofAT

Aot B2 HAl AolE FolA = ¢t E Aol A% dE 5,

[
Al
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N

Alston and Ryan Goodman, supra note 520, pp.1,128-1,130, 1,199-1,201; A <14
®], supra note 232, pp.133-137 F=x.

673) o714 Z5 58R)ollA oln] Asfet &2 WA|(Immunity ratione materiae)®l W'
S oA 3 o Qorsithd T A 39 (official acts)E 3 NI Al AFH FolE A
2 Lol Eiretal FolxEe tE w7F ol B WAE on|git

674) Thomas Weatherall, supra note 4, pp.299-308(°] =3} FH3 F= A9~ o]
gejol, Ydets & H|EE o quEde] dAEe] AAE] AWEo] i
a9} obed 2 FHA ICTY, ECtHR & IAA#A X A=l A,
Sevrine Knuchel, supra note 670, p.165 & Z=.

675) TS50 RWAMAA Y} st ) v]are] Samantar A2 2o ZeiqH 9uk &)
Ae FHYY e 34 P2 B ¢ foe ofE 24 WAE JdAA Ze
AHE = A = vt Samantar 22 Aol AF 19 #E AW Samantar
7F g4 s W ;g Ty T A Nk ARQbel]l diste] FjajAtEo] v
o Hdo] EauldE AT ARFS A e® denl, Samantart 4 WHAE
FAR oY va HAL “FHIPAY FA Y (official action)® = F YOoEE
B4 AAE AT ¢ gl e o2 Ediy AdES AA A H Yousuf v.
Samantar, 699 F.3d 767 (4th Cir, 2012)]. olel &3t AM$ Ao 2= Thomas
Weatherall, supra note 4, pp.309-311; Philip Alston and Ryan Goodman, supra
note 520, pp.1,197-1,199 *=.

- 231 -



AT 37 BF FE FE FFA AwAtols WMAE AWHS S
B 371 7152 Molw a@9es o f2 Aquws @8, AT o3
FAYNE At mE AL FUF maol AFY Ao|thew

g} we BANA, e B Fa HANA o] Foiz ZaFH

WrS FAYY wE T Pt olUgn Hol B& HAES <AAsHA
I 99} 2L 3 BB AR E TAAHANE F4E do] &
TE AE Ao ot

676) 22 HAR, Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004,
11 March 2004, /LR, Vol. 128, p.674, para. 11.

677) ‘253 #AHsF, ILCE 20179 A69%] 3]7](69th session)ol Al “Immunity of
State officials from foreign criminal jurisdiction” ZQF 72 = “Al| Aol = Q1o
ke Ak Be FAMIA) APl Il GAARAN F4 WAL AP
AE o ItfE W8S 24 21, v 8 719 18 A4 A o & (provisionally) €

SF A[ILC, Report on the work of the 69th session (2017), pp.163-165, 177

Chapter VID], 1 vj7Adell #ste] g FAdA “dA mAHAd st §A
g9 S tsl 54 WAE A&stA ¥v T 55| EAstaL, o|g
588 oy FUHYY A4S wrdym g v’ 1 AH3HILC, Report on the
work of the 69th session (2017), pp.178-179, para. 5I.

678) ol¢} ¥ J. Craig Barker, “Negotiating the Complex Interface between State
Immunity and Human Rights: An Analysis of the International Court of Justice
Decision in Germany v. Italy,” International Community Law Review; Vol. 15(4)
(2013), p.419 (‘there is no inherent reason why there should not be an exception
to State immunity in the case of human rights abuses. ... the old rhetoric of
sovereignty, independence and dignity have been abandoned as the basis of
State immunity. ... It is not guaranteed by any particular normative values’).

—~
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This principlef80) has to be viewed together with the principle
that each State possesses sovereignty over its own territory and
that there flows from that sovereignty the jurisdiction of the
State over events and persons within that territory. Exceptions to
the immunity of the State represent a departure from the
principle of sovereign equality. Immunity may represent a
departure from the principle of territorial sovereignty and the

jurisdiction which flows from it[(Z7}dAAe] TAZA FE5H5)

TR dH2, B 7 SE FHs il 1 AN D
E U B4 d94 AAATAS Zevs X7 AdTd 459
A meEoof gty H7tHAE A& ge AL FEHES o
2 "Hojuys ol AT s ItHAE H &5t A £
T Ao dFRA Hojdtha & oA 7t v

A dA WEelA Hds] AAsta ko], dl =bdEAl M=

679) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ Judgment (2012), para. 57.

680) =4 S| paragraph WFE & ] SAS= ‘the principle of sovereign
equality of States(FHHG5 H92)E o|n|sit}
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634) ‘A3 sy, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Preliminary Objections, IC] Judgment (1996), para. 31 %, “&
© 77k AT ks S| 52 B8 olE WAE R da, vkl 9k
o] WAIS A9 AAANEES AET N7t k= A9 HEE wel 9 IC] #
Aoy 28 FHA e Aol AH[]E L9, Thomas Weatherall, supra note 4,
pp.354, 371-383; M. Cherif Bassiouni, “International Crimes, Jus Cogens and
obligation Erga Omnes,” Law and Contemporary Problems, Vol. 59(4) (1996),
pp.63-66 & Fx]S FIAAE & F Axol, AAFH NS vlEFEte o]
249 AL BE P 27K - AP - A 239 o)t B 4 k.

685) | E9], Andreas Zimmermann, supra note 617, pp.439-440; Erika De Wet,
supra note 346, pp.110-111 #=.
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= FEAA Feva Azt olgk wd, “ojw Zbh vE bl A
Awidets, 21 & =7k HY Aol 44 Ao wk I3y
© 5 A AUt gRdEnA mrhdAle] AR w7F P B, £4
o] A&7t Arta ®7|E o]H}’E= Hersch Lauterpacht®] ZAsfi}, “=-

ZPAA Fle s ol=re] sl e FAAsa vEds AR 3t

Aol AZES PRk et es) 1g il ¢ 7bx] B wx] =213 Aot

N
o, “edle]l Fad BHAA A9 Ase WaAE WAew TAW

SARAE g ea shele] A9

686) Erika De Wet, supra note 346, p.110 (‘this fear could come across as
exaggerated). Erika De Wet 24~ = 7PdA HQl Al A4 ol Zu=o]
o3t 0§ 7] wAAE FASHAALE, Sl A fnte s I4d
JE AReto] AARE Ao Expe Aoz oy A Sl nFo] A =
HE EAgE Qs gl

687) Hersch Lauterpacht, supra note 651, p.229; Jirgen Brohmer, supra note 63, p.159.

688) olE 9], Jurgen Brohmer, supra note 63, p.208 (‘In light of the importance of
international human rights, the interest of the individual to have recourse to
judicial remedies must therefore prevail over the interest of the state not to be
sued’); Patricia Tarre Moser, supra note 631, p.849 (‘The importance given to
jus cogens norms and violations that cause in detriment to human dignity
outweighs the harm the wrong-doing State would suffer due to the

=

non-recognition of its State Immunity’) & FZ.

&
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B AN 2 BeHe PAHOR FFE 60 By ole,
Cancado Trindade A|¥¥690) olo] whojel e W Y= F Auas
(Yusuf, Gaja)9V e 25 223 Zeln}, 2 Sl s 5o 7}a
= WAl T MalE ARWE AL @ A T U As
At A BASE 6 60 TAT P AA Leld S AANE

Aolokme AN AT Aol B Fuel gk e FRE w

o

Gl A e olel tskel “slaAE o
o) fE HAWAE FoAss pEEAPeld il 9W 2 WA &

S oguemr AL, ‘QREd BHom B we dsEe] 1 S A

689) thol o]l ‘HE Stk FH(the last resort argument)’ o]l A|Eo 7 Aelstal
A= W&ol Jurisdictional Immunities of the State (Germany v. Italy ; Greece
Intervening), IC] Judgment (2012), para. 98]. o]u] o33k npe} o] ojetg]o}l=
‘O FATTo] gl Aol ojggol MY HF FHoE IUHHAE 2
st Aol AYstat = 4% 5t

690) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), Dissenting Opinion of Judge Trindade, para. 299 (‘the
individual victims of State atrocities cannot be left without any form of
redress’).

691) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), Dissenting Opinion of Judge Yusuf paras 43-59 (Yusuf
Ao =g Ao sfIFstt}); Dissenting Opinion of Judge Gaja, para. 10.

692) 12 #HA =, Alexander Orakhelashvili, “State Immunity and International Public
Order Revisited,” German Yearbook of International Law; Vol. 49 (2006), p.361
(‘individuals who face the hurdle of State immunity have no other option to
vindicate their rights’); Jirgen Brohmer, supra note 63, p.186 (It can hardly be
disputed that having to sue in a foreign forum is indeed a disadvantage’).

693) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 101.
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694) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
ICJ] Judgment (2012), para. 102. B2 7de] 919} 22 A wjH o=, 5L o]
o} Atolo] A2z MANA = AdE Ao dLEAFTAH HAY s T
v A HEEY EAVE 29y M E. o AR para. 225-H
para. 269 A A5 &= Aol ojW FAEo| I3 E WHo] ALE A=A
A8 718t ar QUH Jurisdictional Immunities of the State (Germany v. Italy ;
Greece Intervening), IC] Judgment (2012), paras 22-26]. 319 A HEoA &=
g1 Qdxol, T 7P Hddl olFofxl AlkE 2000 AR =Y
“Remembrance, Responsibility and Future” W&o 93t 715 ZAAn}l vx] 54
20H wdis 59 FAE Y& olgo AHIES e R tH, 7 Qs
st 23 wjdo] ofd EH HAV|F & &g b wiY WAS Hsta i,
PAAES A3 Adelar QAeHbid, para. 26). 3-8, kA A|47 #4743, 7}84)
A Ak vkel 7ol o] HE para. 102 HA] LS odd T4 A S
dRlo =z s AFE7tA 5ol & FAIE ofyetar s €T

695) Stefan Talmon, supra note 154, p.981 (‘namely de facto impunity for the most
serious human rights violations, rather than by the distinction itself’).

696) ole} #H, “AATH, AATHORE Yol O & Alold FEo| ot BHE =
g, A At ik A E &Aste A o]2A He EAHe] v =
A9 A& o 2=, Lorna McGregor, supra note 642, p.912.

697) & HARE, o|AY, supra note 323, pp.241-242 (‘ZFafol] 9t 9ol of

O
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ol7|Me UmA FEFEe sk, © At A F97 AS
I 9Nt w7k S AE BAIH SR 2V|RE Aor A"t
87, @ ARSIWA Adlzx= Zdtd S Fofell tisto] = AAS] 9

[
[€)

o

AAEA B TR FASAL el 2ud B 2 o
A PR Ases AL 9 TR wd Aozs FAH oo}
Aok AR, @ Aol HAT W el U@ AW FTE Fo
24 Flel= 2ol aHAdn urdE, daA == WAl A@

stol WA AT WS S Qi /198 wERtn AdHos JRFHe vlgel
a7eke 1A 2R s WiAATIE 2dE THAS AW, Jurisdictional
Immunities of the State (Germany v. Italy . Greece Intervening), ICJ
Judgment (2012), Dissenting Opinion of Judge Trindade, para. 123.
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693) 2t 629) Z=.

699) Pierr d’Argent and Pauline Lesaffre, supra note 565, p.615.

700) Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11 March,
2004, /LR, Vol. 128 p.668, para. 82. o<} &7, “ZFalivtH $uk At A 7haf=r
o] rte A H7PHAE F)lehe Fo] ofyal, Q3 L W Aot e A
o 2+ Jirgen Brohmer, supra note 63, p.191.
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701) Article 7 (Express consent to exercise of jurisdiction)

1. A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State with regard to a matter or case if it has expressly
consented to the exercise of jurisdiction by the court with regard to the
matter or case (°]3} AY=f).

702) Ferrini v. Federal Republic of Germany, Judgment No. 5044/2004, 11 March,
2004, ILK, Vol. 128 p.668, para. 8.2; Jones v. Ministry of the Interior of Saudi
Arabia and Lieutenant Colonel Abdul Aziz, House of Lords, UKHL 26 (2006),
para. 62; Jones and others v. United Kingdom, ECtHE, Nos. 3435606 &
40028/06 (2014), para. 117, Pierr d'Argent and Pauline Lesaffre, supra note 565,
pp.616-617 =,

703) ©1AdY, supra note 323, p.221; B8, supra note 54, p.236; Lorna McGregor,
supra note 598, p.440(n.27) (‘this theory has recently lost support’); Jiirgen
Brohmer, supra note 63, p.191; Mathias Reimann, supra note 626, p.409; Pierr
d'Argent and Pauline Lesaffre, supra note 565, p.630 Z+%.
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704) Article 41 (Particular consequences of a serious breach of an obligation under
this chapter)

1. States shall cooperate to bring to an end through lawful means any serious
breach within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious breach
within the meaning of article 40, nor render aid or assistance in maintaining
that situation.

3. This article is without prejudice to the other consequences referred to in
this part and to such further consequences that a breach to which this
chapter applies may entail under international law.

705) Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, IC] Advisory Opinion (2004), para. 159.

706) Thomas Weatherall, supra note 4, pp.358-329.

707) o3 WE&e 9 °‘7] ol o] Y-S FHEEHL) Oli(comphaty theory,
complicity argument)’©]Z}= WAoo R AJfsl= E3IE UHAES E9] Pierr
d'Argent and Pauline Lesaffre, supra note 565, p.624; Sevrine Knuchel, supra
note 670, pp.163-164 Z+=).

708) AAA, supra note 110, p.390 F=.
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3) @Y Y& dEd HE

A

Thehzel W weldWel i hEEAE B+ AtE U7
B & oglrh ggxa Ade Eabs, olw =
% o] ggatel sEe B

709) Dinah Shelton, “Righting Wrongs: Reparations in the Articles on State
Responsibility,” 7he American Journal of International Law; Vol. 96(4) (2002),
pPp.342-843 FHZ.

710) ©]2} ¥4, James Crawford, supra note 424, p.339 (‘ARSIWA Article 41 can only
do so much to redress the breach of peremptory norms: when all is said and
done, the political will to enforce international law must be present).

711) 3+#, o] o] &) th3t H|T o 2= Pierr d'Argent and Pauline Lesaffre, supra note
565, p.630 F=.

712) h3ZXo] #A3F Hr}p AAd Ay ogi= James Crawford, supra note 424,
pp694-711 Fzx. olok #HH, =7PAA Fl& =A AHALd oig APHA
(judicial) t-&xAetal & F AeA] ofF-o] AHA EA 3 =i oR= v A
‘AL gk HE oA S sl A21 35 (2020) FE,
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713) o]¢} #=4 Patricia Tarre Moser, supra note 631, p.811 (‘Countermeasures are
otherwise Internationally unlawful measures that are not considered to be
violations of international law when taken in response to a previous violation of
international law by another State’).

714) olw t-&xA W ‘FaEllw'S 1 wRlo] el o2 EY At fInke] 3
& 92 455 gt ibid, p8ld).

715) James Crawford, supra note 424, pp.697-699 &=, <x27} a4 A Hatd
|, 9 8315 Qo= Fall=xo] tgxA AAF A Thelae] gk e Al 8
dolvp A A BEA 5 F7HA 8xdo] sttt

716) o]¢} ¥, ‘UMA 08 IUb= Aol Hohe 2AE WEEX| gkl HAEE 7
dot, dlS&2A e T A ftelgte WAZE £EE7] dZoltf = H
A o] Ao 2= WaAA sypra note 712, p.119.

717) olek #, WHAZY Jd AATE Btk HA O] AAOoEE Mary Ellen
O'Connell, 7he Power & Purpose of International Law: Insights from the
Theory & Practice of Enorcement (Oxford University Press, 2008), p.253.
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[Tlhe Court is not unaware that the immunity from jurisdiction
of Germany in accordance with international law may preclude
judicial redress for the Italian nationals concerned. It considers
however that the claims ... could be the subject of further
negotiation involving the two States concerned, with a view to
resolving the issue[A|¥HF JFolA] L =7FHA 7} O]%ﬂoP
gajatze] WA FAE SHE F dvdes S dAEA Xeke

o ol 2y, @ APAse F Wk % 25 9w s
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fut
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732) p.236 F=x.

733) 2015. 12. 28 “‘”\l uet QQuEgd gyAel dE il ZIAT FH e A}
ol AAR T GO, LY £ 34 % Wides dde Ads
AR S el TH o, D8 ARl Azan AL AAFSE 9
& At Ageities 2SS A2 FH2016713580239 A pp.l3-14 Hx).

734) Jurisdictional Immunities of the State (Germany v. Italy ; Greece Intervening),
IC] Judgment (2012), para. 104.
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Abstract

Lump-sum Agreement and
State Immunity through the

lens of Jus Cogens

Shin, Woo—jeong
Graduate School of Law

Seoul National University

The concept of Jus Cogens was officially accepted for the
first time 1in the international community at the Vienna
Convention on the Law of Treaties(VCLT, 1969) and has been
continuously evolving since then. Although there are varying
opinions regarding its definition, Jus Cogens generally refers to
the norm that legally protects the international public order.

It is now predominantly known that Jus Cogens is a special
customary international law, whose universality, normative
hierarchy and non-derogability are accepted and recognized by
the international community as a whole. Its contents include the

prohibition against serious violations of international human

- 305 -



rights and humanitarian law, such as the prohibition against
slavery, genocide, crimes against humanity etc.

A lump-sum agreement 1S a comprehensive settlement
between sovereign states under which the respondent state pays
a fixed sum to the claimant state. The claimant state then
adjudicates the separate claims and allocates a share of the
fund to each successful claimant, generally through a national
claims commission established pursuant to domestic legislation.

The rule of State immunity has been developed out of the
principle par in parem non habet imperium, by virtue of which
one State shall not be subject to the jurisdiction of another
State.

In this thesis, I analyzed the concept of Ilump-sum
agreement and State immunity based on the legal perspective of
Jus Cogens. Using these concepts, I proposed relevant
counter-arguments against Japan's present arguments that all
claims which originated from Japan’s colonial rule of the
Korean peninsula were extinguished through the lump-sum 1965
Agreement, and that comfort women victims litigation
processes against Japan explicitly breach the rule of State
Immunity.

Regarding the first argument, even 1if the 1965 Agreement is

a lump-sum agreement, the claims of forced laborers and
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comfort women victims emanating from the human—centered
Jus Cogens violation of prohibition against slavery and crimes
against humanity are still actionable. This is because at least
part of the 1965 Agreement which deals with mutual
non-litigation pledges has become void and terminated, with the
emergence of two Jus Cogens norms in the early 2010’s, at the
latest.

With regard to the second argument, State immunity rule
cannot be applied in the case of comfort women victims, mainly
due to hierarchical superiority of the two Jus Cogens norms
over the rule. Japan should therefore compensate the comfort
women victims for its flagrant breach of the prohibition against
slavery and crimes against humanity at the merit stages of
Korean courts.

My hope is that this dissertation will help both scholars and
the general public better understand the concept of Jus Cogens,
as well as provide the Korean government with appropriate

legal measures against Japan's unconscionable arguments.

key words : Jus Cogens, international public order, lump-sum
agreement, State immunity, forced labor, comfort
women, 1965 Agreement
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