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Abstract

A Study on Employee’s Retirement

Pension Benefit Security

Shin Jung, HWANG
Department of Law
The Graduate School

Seoul National University

The retirement pension plan was introduced and implemented in 2005 as a
supplementary to the national pension plan. Unlike other countries, Korean
retirement pension plan works as a statutory mandatory subscription system,
and the types, contents, and formula of retirement pension benefits are all
stipulated by law. The employers contribute retirement pension funds and the
government is responsible for devising measures to protect workers' right to
receive the pension benefits. And this is the biggest difference from a general
personal pension. In addition, the Social Security Committee composes the
national social security principle promotion strategy based on the linkage
between the public pension and retirement pension plan. This is the reason
why Korea's retirement pension plan can be understood as a quasi—public
pension system.

Although the nature of the entitlement of the each type of retirement
pension plan is partially different, each has a common feature in that it has
characters of social security and property rights. The former is due to that the
plan is for guaranteeing workers' old—age life, and the latter is due to that it
is paid as deferred wages or is derived from individual savings of the workers.
As a result, the entitlement of the retirement pension benefit can be included
in the basic social rights, and the content of the right to receive a retirement
pension can be independently regulated according to the purpose of the
retirement pension system.

This thesis examines specific legal issues related to the guarantee of
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workers' right to receive retirement pension based on the characteristics of the
retirement pension plan. Usually, the feasibility of the system is discussed
during the growth stage of the pension plan and the adequacy of pension
benefits during the maturity stage of the pension system. Since the retirement
pension plan is currently in its growth stage, the scope of the pension plan's
coverage and the appropriateness of its operation and management were
considered as important issues of discussion in this thesis. Accordingly, the
scope of workers eligible for retirement pension subscription will be expanded
to include ultra—short—time workers and those engaged in household
employment activities, and it will be reviewed whether there i1s a way to
guarantee the rights to receive retirement pensions without discrimination
between workers covered by the system. In addition, this thesis reviews the
laws related to the retirement pension fund for small and medium—sized
enterprises introduced with the revision of the Employee Retirement Benefit
Security Act in 2021, and analyzes whether or not the principle of solidarity is
applied for the common benefit of the retirement pension fund.

In relation to the operation and management of the retirement benefit funds,
the scope and responsibilities of a retirement pension trustee or fiduciaries are
reviewed. The scope and responsibilities of trustees of the US and Japan,
which were major bench—marking countries when introducing Korea's
retirement pension plans, are reviewed, and whether the legal systems of
these countries have any implications for our legal systems. Based on such a
process, this thesis proposes a broader scope of trustee for retirement pension
and stronger fiduciary responsibility compared to the current legal system.
Furthermore, it examines whether or not workers participate in the pension
plan, the obligation to provide information and education from employers or
retirement pension providers, and whether there is a way for workers who
have joined a retirement pension to guarantee their own rights to receive
pensions.

Meanwhile, as the current Employee Retirement Benefit Security Act
stipulates necessary matters for the establishment and operation of the
retirement benefit, matters related to the receipt of a retirement pension are,
in principle, determined by a private contract between the retirement pension
service provider and the employee. Retirement pension entitlement and benefit
level are formed under a certain level of protection in accordance with
mandatory regulations, however, workers' rights related to receiving retirement

pensions are discussed at the judicial level. Although the right to receive a
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retirement pension is a kind of social security rights, it can be seen that it is
not fully guaranteed according to the individual laws called the Employee
Retirement Benefit Security Act.

Considering this situation, first, the thesis reviews what needs to be
improved to ensure the right to receive pensions at the stage of receiving
retirement pensions. Specifically, it is proposed to allow the right to receive
various retirement pensions under the Employee Retirement Benefit Security
Act. In the United States and Japan, retirement pension—related laws stipulate
that various types of entitlements such as old—age benefits and disability
benefits can be paid in the form of a life annuity, and the right to receive
retirement pensions benefits of dependents such as spouses is recognized as a
legal regulation. However, Korea's Retirement Benefit Security Act does not
have relevant regulations, so the content is determined according to precedents
or private contracts such as terms and conditions between retirement pension
providers and beneficiaries. Considering the social security function of the
retirement pension plan, it is necessary to devise a more flexible design of the
current system.

Next, the thesis looks at the methods and procedures for redressing the
rights of the pension plan participants. The obligatory subjects for the payment
of retirement pension benefits are divided into employers and retirement
pension providers. While the employee's right to receive retirement pension
related to the employer's obligation to pay retirement benefits is discussed at
the legal level, such as the Labor Act, matters related to the retirement
pension service provider's obligation to pay reserves should be approached as
the right of a contractor or financial consumer under the Civil or Commercial
Act. Rights remedies can be divided into ex ante remedies, which are
non—judicial rights remedies, and ex post rights remedies, which are judicial
remedies. If an employer fails to perform his/her obligation to pay severance
pay, the employee may file a complaint with the local labor office to receive
severance pay or sue the employer for violating the Retirement Benefit Act.
Workers who have gone through these ex—post rights remediation procedures
can proceed with ex—post rights remediation procedures such as civil litigation.
This paper proposes a plan to expand the preemptive right to remedy the case
where the employer intentionally does not pay severance pay. Meanwhile, in
the event of an employer's bankruptcy or bankruptcy, workers are guaranteed
the right to receive retirement pensions only for the last three years of

retirement benefits through the wage claim priority reimbursement system. In
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this case, there is a limit to the level and method of guaranteeing the right to
beneficiary in that it takes a considerable amount of time and money, such as
requiring the worker to participate in compulsory execution and request a
dividend to the court after receiving the right of execution through a civil
litigation in order to exercise the right to preferential repayment of the wage
claim. Therefore, it is proposed to introduce a separate pension payment
guarantee system so that the right to receive retirement pensions can be
sufficiently guaranteed in case of bankruptcy of the employer. In the event of
a retirement pension service provider's non—compliance with the obligation to
pay retirement benefits, the employee goes through mediation by the Financial
Dispute Mediation Committee of the Financial Supervisory Service or the
Consumer Dispute Mediation Committee of the Korea Consumer Agency. If the
matter is not resolved in the conciliation procedure, the ex post rights
remediation procedure can be carried out through civil manipulation and civil
litigation. In the event of bankruptcy of a retirement pension providers,
according to the Depositor Protection Act, the retirement pension is guaranteed
to 50 million won per individual insured per retirement pension business
operator limited to the deposits subscribed to the principal and interest
guaranteed product. If the funds reserve exceeds 50 million won, it 1is
considered a legal system that does not sufficiently guarantee the right to
receive annuity in that the loss of the excess is unavoidable, and revision is
necessary.

Meanwhile, the Korean government is continuing to promote the introduction
of a fund—type retirement pension plan in addition to the current
contract—type plans. The fund—type plan is based on the view that it will be
easy to increase the rate of returns of the pension funds by expanding the
opportunities for workers to participate in the pension system and making
investment decisions that reflect the their own circumstances. However,
considering the welfare of workers and the level of labor—management conflict
due to current labor—management relations in Korea, it is judged that there
are practically few workplaces where a balanced fund system between the
employee and the employer is possible, and it is rather difficult to manage the
fund rationally. In addition, the United States and Japan, which have introduced
a fund—type pension plans, have a lot of disputes and related precedents
related to the right to receive pension benefits. It will be necessary to develop
and expand the pension system that prioritizes the guarantee of workers' right

to receive retirement pensions.
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