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FEATNAAE, FHE AV Y3 (European Commission)d] 8oz 19 dE7}
agol AFEe 20189 3¥€ “‘FYRFAR I vapdAd HE BIAA

multi-dimensional approach to disinformation)” S 27t th 2D ¢ H 314 o] A

T “8l91=2A Bdisinformation)” & 39, #A e RS HE=EA
FFel dlE 712 B4 YA olfS HHoR A, AL, fFEHE elga 4

osta, pAisnrke HARAYRE G018 ST AL Ausdnh 9 Bu

A= Sz AR ddsts Zelxd A@AAHog w= A3 ‘IR(fake)

ol Hxnto] olyg}, Apdo] A9l ZAH HBE ¥3slal, w9t FAFSE oA}
F21S 7k A-$qto] oyl ZZFE AlA(automated accounts), ZZE JA &

T EZFA7IAL vk ol FHAAAAI A TR Sl A E s AT
W”(EU Code of Practice on Disinformation)ol|X+=  “S =24 K1
(disinformation)”ol thall “sl9jdo] AT H= Ee QEshs JREA, “FAlH
olo]& 47| fd T Ao AFES Fol7] fd AF, RAEHIL FEY

il i
Aolar”, “Feolg g & = A"S Auiskenl 97N Fols i ¢ e
4

21) HLEG, “A multi-dimensional approach to disinformation”, https://ec.europa.eu/
digital-single-market/en/news/final-report-high-level-expert-group-fake-news-and-online-
disinformation, 5%, &]&&Ql: 2022. 2. 3.

22) “all forms of false, inaccurate, or misleading information designed, presented and
promoted to intentionally cause public harm or for profit” [HLEG, ¢ &, 11¥].

23) ““Disinformation” as “verifiably false or misleading information” which, cumulatively, (a)
“Is created, presented and dissesminated for economic gain or to intentionally decceive
the public”; and (b) “May cause public harm”, intented as “threats to democratic political
and policymaking processes as well as public goods such as the protection of EU
citizens’ health, the environment or security” [The Signatories, “2018 Code of Practice on
Disinformation”, European Commission, http://digital-strategy.ec.europa.eu/en/library/201
8-code-practice-disinformation, %|£&tol: 2022. 2. 5.].
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1. 394

7. o 7% AAe]
olws Hust AN E = Wi 7 Yuel Lhehd AR 894}

24) WER, C[@AEE] ¢ de wd dYsAgy oF AT, 2018 10, 16,

http://korea.kr/news/pressReleaseView.do?newsld=156298788, %]&3rol: 2022. 1. 5.

25) ThEF PbARTE B9 AR R St §ol2 Ak Zlo| o AMsiths ode wo] WHHHY
9174(2019), el 2, 72 YX] 75¢].

20) &8A - HoX, 9to] Z 53 UYA] 101H.

27) BT, A9 2, 12 WA 229,

28) &35, PRAY JNEyt Helol wIh =97, A ¥ A17H Az, FxAEyste], 2018,
63-71H.
29) A4S, "SIARAR(2Y THHFA) Aol digh FRA ZAE wRE A7, 3H AT Al48%
25, st=3wets], 2019. 12., 163H.
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Abstract

A Study on the Constitutional Administrative

Regulation of Disinformation

Deokki Jung
Constitutional Law
The Graduate School of Law

Seoul National University

Disinformation emerged as an international issue in or around 2017. Studies were
published in the United States and France that claimed wide dissemination of
intentionally falsified information from outside their countries. Building on the
experience, France even legislated a law that regulates disinformation during
elections, In addition, there have been several incidents that taught the world how
dangerous disinformation can be, especially when the technological and social
backgrounds that allowed it to be distributed in an unprecedented scale. Any
attempt to regulate disinformation has faced strong opposition rooted in the
history of governments abusing public regulations against the freedom of
expression, and the status of the freedom as a fundamental basic right. However,
events such as the COVID-19 pandemic added more weight to the voices
advocating for public regulation of the freedom of expression as long as it is
consistent with the constitutional principles.

If disinformation can lead to serious social harm, we need to find a way to
control it while minimizing the restriction of the freedom of expression. To that
end, this study first defines what disinformation is, referring to court decisions on
false statement of facts. After defining the concept, this study explores the
background that accords so much weight to the disinformation issue.

A review of how other countries address the issue reveals a number of
regulatory options available. For example, the government may require the

relevant business entities, etc. to take measures against the false information while
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the administrative body supervises their actions as Germany does. Another
approach is to rely on the provisional disposition process at the court, as
exemplified by France. The European Union (EU) is gradually building concrete
regulations against disinformation by engaging the relevant businesses to submit
roadmaps to implement its self-regulatory code of practice.

To some extent, the Korean law also has several regulations in place against
disinformation undermining national and social interests. However, given the
criticisms laid against the regulations under the current laws we need to find a
new type of legislation that regulates disinformation in a way consistent with the
Constitution.

Constitutional principles pertaining to the regulation of disinformation include the
principle of clarity and the prohibition of excessive restrictions. In the
disinformation context, the prohibition of excessive restrictions requires a
legislation that regulates disnformation for a just purpose, concretely specifies the
public interest to be protected, and requires the existence of clear and present
danger. Building on these principles, this study divided regulation against
disinformation into criminal regulation and administrative regulation, and assessed
the constitutionality of each. While containing disinformation represents a crucial
public interest, criminal regulation may seriously restrict an individual's basic
rights. As such, criminal regulation may clash with the constitutional prohibition of
excessive restrictions. As for administrative regulation, one of the largest concern
is that it may work as state censorship. As such, this study proposes an approach
that addresses the concern by ensuring procedural fairness and transparency
through quasi-judicial procedures so that the regulation is consistent with the

prohibition of excessive restrictions.

Key Words: Disinformation, Freedom of expression, Constitutional regulation,
Administrative regulation

Student number: 2011-21432
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