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Abstract

The Interpretational and legislative improvement

measures of Article 126 of the Copyright Act

SU JEONG SON

Intellectual Property Law
The Graduate School of Law
Seoul National University

According to an analysis of a total of 270 judgments acknowledging the damages due to
copyright infringement over the past four years from November 2017 to November 2021,
the court applied Article 126 of the Copyright Act, accounting for about 85%, The lowest
acknowledgment rate of about 80%. In particular, when the Plaintiff insisted on Article 125
(2) of the Copyright Act, the acknowledgment rate when the court accepted it and applied
Article 125 (2) of the Copyright Act was the highest at 83%, while the acknowledgment rate
when the court rejected it and applied Article 126 of the Copyright Act was the lowest. This
may mean that if the Plaintiff asserts Article 125 (2) of the Copyright Act, the
acknowledgment rate may vary depending on whether the court applies Article 125 (2) of
the Copyright Act or Article 126.

In addition, the fact that the court recently applied Article 126 of the Copyright Act to
85% of the judgments acknowledging infringement of copyright means that too many trials
are calculated at the discretion of Article 126 of the Copyright Act. The fact that the court’s
acknowledgment rate is significantly lower than when Article 125 (1) or 125 (2) of the
Copyright Act was applied means that the legislative purpose of Article 126 of the Copyright
Act (to prevent a void in copyright protection by stipulating that damages for copyright
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infringement can be calculated at the discretion of judges if it is difficult to prove the
amount of damage even under Article 125 of the Copyright Act) isn’ t being realized
properly, and in the end, it can mean that copyright protection through trial is not
sufficient. And considering the influence of the judgment, it can mean that economic

valuation of copyright in the copyright market can also be lowered.

Therefore, this paper analyzed the judgement of “if it is difficult to calculate the amount
of damage under Article 125” and then suggested analytical - legislative improvement
methods when the court applying Article 126 of the Copyright Act. In order to ensure the
predictability of whether it will be calculated under Article 125 (2) of the Copyright Act or
under Article 126 of the Copyright Act, it is necessary to establish interpretation standards
to ensure predictability of when Article 125(2) will be applied and Article 126 will be applied.
And considering the concept and characteristics of damages caused by intangible copyright
infringement,  since the legislative purpose of Article 126 of the Copyright Act can be
realized when the damages due to infringement of exclusive use rights which belonged to
the right holder by the exclusive effect of copyright protected by the Copyright Act,
including potential availability in market opportunities, are compensated, not only the
decreasing factors but also the increasing factors needs to be considered more actively. In
order to strengthen the objectivity of calculating the amount of damage under Article 126 of
the Copyright Act, it is necessary to reflect in detail the factors based on the value
evaluation method of copyright and the value evaluation result of the value evaluation
model of the Korean Content Assessment Center. Legislatively, it is necessary to consider
introducing the provisions of Article 114-4 of the Japanese Copyright Act for accurate and
objective calculation of damages and the provisions of supporting professional members of
the Japanese Copyright Act in order to effectively utilize Artidle 129-2 of the Copyright Act.

With the recent development of advanced technology, various contents such as
metaverse contents, VR, XR, AR contents, and NFT contents have become major
drivers of economic activities and industries and Correspondingly, copyright

protection is becoming more important. So the calculation of the amount of
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damages caused by infringement of copyright can have a significant impact on the
new industry. Accordingly, in calculating the amount of damages by applying
Article 126 of the Copyright Act, it is necessary for the court to supplement the
clarity of the criteria for guaranteeing the predictability of the parties, and to
actively reflect the objective and accurate valuation of copyright and economic

valuation of copyright in the market.

Key words: Article 126 of the Copyright Act, Article 125 (1) of the Copyright Act,
Article 125 (2) of the Copyright Act, Substantial damages regulation, Copyright
infringement damages, Judgments acknowledging the damages due to copyright
infringement.

Student Number : 2019-29028
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22 | AAA N HY vk 2020, 2. 20. Aar 201974100519 2
23 | AEA N HY vkA Y 2020, 2. 20. a1 20197FH100656 2
24 | AESTSAYHY 2021, 4. 9.7 20197F45207564 2
25 | AEFTSAYHEY 2020. 5. 12. 31 2019745102317 #4
26 | FARARH < 2020. 6. 10. a1 201871942340 4
27 | AEFSAYHY 2020. 6. 17. 4431 201871381591769 &2
28 | AEFSAYHY 2020. 7. 16. 431 2017748579755 &2
29 | AL FAYHY 2020. 9. 11. 4431 2019714123619 2
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. |37t A125= A1F Aol FAstA HUo] A12w6xE FHEL&F B2

i i
1| BAA Y SR 2017, 11, 15. A3 2016719-206453,2016715+207111(H 3H -2
2 | AeEdAE Y 2017, 11. 15. A3 2016713529517 2
3| AR AYHY 2018. 2. 13. A3 2017718453729 #2
4 | BAA9EY 2018, 2. 21. A3 2015713441025 =2
5 | ALY 2018 3. 21. A 2016713563272 4
6 | Fabx w2018, 4. 26. A3 2016719325464 2
7 | ALTSHY 2018, 12. 6.4 2017112067811 =2
8 | A=A Y 2019. 1. 25. A3 2017713507514 22
9 | QlAA Y 2019. 3. 13. A3 2018714212770 H2
10| A=A THY 2019, 4. 24. A3 2016718570324 22
11| AeEYAHY 2019, 8. 21. A3 2016718570867 =2
12| AR 2019, 8. 27. A1 20177b9H111537 4
13| AeZYAHY 2019, 9. 20. AT 20181155564(E-2), 20191113116(¥FA) #2
14| 99EY kX9 2019. 12. 12. A1 20187}:+103783 &2
15| E39Y 2020. 1. 7. A3 2018142407 &2
16 | A2 Y 2020, 7. 3. A3 2018713515673 2
17| AeZdAHY 2020. 7. 9. A1 2018713528464 2
18 | A&EYAHY 2020, 7. 14. A3 2018719+5158757 =4
19 | Az 2020, 9. 16. A1 2015713557423 4
20 | ALY 2020. 11. 26. A3 2020142013777 &4
21 | A=A 2020, 12, 18. A3 20197}1381526328 &2
22 | ALY 2021 6. 10. A3 2020142009433 =2
23 | AR Y 2021, 8. 10. A3 2019719268232 A
24 | ALY 2021 8. 19. A3 2020112036862 2

.|t AFAE AL A2¥e FASL Hdo] Al26xE &I B

HH S

1 | ASESYALHEY 2017, 11. 2. A1 2015713569761 H2

2 | FUAYEY 2017, 110 14, A3 20174457929 =2

3 | EHAYHEY FE5AY 2017, 11, 29. A3 20167F+54083 2

4 | AeTIAYHEY 2017. 12. 1. A3 201711447634 B2

5 | AESdAYEY 2017, 12. 1. A1 201741448040 &2

6 | A=A YEY 2017. 12. 1. A1 20174463636 2

7 | AESSAYHEY 2017, 12. 6. A3 20167F5557154 #+2

8 | A=A HEY 2017. 12. 13. A3 20167}5571624 #+2

9 | A AYHEY 2017, 12. 20. A3 20167}5567748 #2

10 | LR EREY QkFxY 2017, 12. 22. A3 2015713104492 #2
H}
H}

11 | AE5dATHEY 2017, 12, 22. A1 20171452841 4
12 | A FAEY 2018, 1. 9. 431 20174433081 &2
13 | tid A 2018, 1. 31, A a1 2015748F107636 #2
14 | LAY 2018, 2. 22, A1 20167H§453015 #2
15 | A9 2018, 3. 8. A 201774202370 #2
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AR s 2018, 3. 22. a1 20174453593 #2
AEFTSARHY 2018. 4. 6. A1 20171462862 4
AEAFA Y HY 2018, 4. 13. 4431 20174434466 #H2
AEFTSATHY 2018. 4. 13. 431 20177F81537591 #2
AFAH Y 2018, 4. 13, A3 20174145443 &2

FARA I 2018, 4. 18. A1 2017449135 4
AEasHd 2018, 4. 19. A 201742017601 4
THAHY 2018. 4. 24. A3 20174467834 #H2
AEFSA R HY 2018. 4. 25. 31 20177}391546625 #HZ2
A5y 2018, 4. 26. A3 2017442066436 4

FARA R 2018, 5. 3. Aar 20171451990 w4
AEFTSATHY 2018. 5. 4. A3 201671£45219382 #2
AEFTSATHY 2018. 5. 4. A3 2017745026570 #2
AL FARHY 2018. 5. 9. A3 20174425040 A4

53 EFTYAHH Y 2018. 5. 15. 431 2016715314270 #Z2
AEFTIARHY 2018. 6. 1. A3 20174461562 34
AEFTSATHY 2018. 6. 8. A3 201671£45050293 #Z2
AEFGA R HY 2018, 6. 12. A1 2017715090861 H2
A FA N HY 2018. 6. 20. 431 20174427602 #H2
AEFSARHY 2018, 6. 22. A1 2017715114163 2
QIMA YA FA9 2018. 7. 6. A3 20177134101873 4
THAHYE AR 2018, 7. 10. A1 201774226901 4
A FEATHY FA Y 2018. 7. 13. A3 2016713473347 B4
AT GA R HA2018. 7. 20. A3 20157F5380386 A
A FANHY 2018. 8. 17. 431 20174427466 #H2
AEasHe 2018. 8. 23. A 2017442073991 4
AEFTSARH 2018. 8. 31. 431 2018149509 4
AEFTTAYHY 2018. 9. 7. A3 2018143464 A4
AEasHe 2018, 9. 20. A 2017442052369 4
AEasHe 2018, 9. 20. A 2017442074000 4
AEFTSAHY 2018. 9. 28. 4431 20174479488 #4A
AEFTIAHY 2018. 9. 28. a1 20174479495 #4
AEFTSA Y HY 2018. 10. 4. A3 2017743417837 B4
AEFTSARHY 2018. 10. 11. M1 2017748521510 #+4
AEFTSA Y HY 2018. 10. 18. M1 201878507023 #+4
AHAHY 2018. 10. 19. A1 2015719458149 #2
AEFTSAHY 2018. 10. 25. a1 2017748537584 #4
AEFGA N HY 2018 11. 8. A3 2016713561948 &2
AEasHe 2018, 11. 8. A1 2018142032669 4
AEFTSATHY 2018. 11. 8. 431 20177}381515553 #2
o)A B 2018, 11. 9. a1 201814204948 &2
AEAFA N HY 2018 11. 9. 431 2018714216042 #2
AEFTSATHY 2018. 11. 9. 431 20187}81505157 #2
AEFTSAHY 2018. 11. 9. 431 20177}381554589 #2
AEFIA N HY 2018. 11. 15, Aar 2017714583693 4
AEFTSA R HY 2018. 11, 15, A1 20164479542 #4
AEFTSA R HY 2018. 11, 16. A a1 20174484183 #4
FARA I 2018, 11, 23, A3 20181445237 4
THAH Y MR 2018, 12. 6. Aar 201774810029 2
A5y 2018, 12. 6. A a 2018442029779 4
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66 | AT IAYHY 2018. 12. 6.4431 20177}381578295 #H2
67 | AESFTIAYHY 2018. 12. 6. 4131 20161447781 #HA

68 | AHARH 2018. 12. 12. A a1 20177}249898 #2

69 | AESFTIAYHY 2018. 12. 14. M1 201871521852 4
70 | A3 2018. 12. 20. A i 2017442031928 #2

71 | A RE S 2018, 12, 20. A a1 2016718207564 #HA

72 | AEFIAYHY 2019, 1. 17. 431 20177481511377 B4
73 | AEFTIAYHY 2019, 1. 17. 431 20177481534011 &2
74 | AESAFAEY 2019, 1. 17, A3 2018718433275 #A
75 | A 2019. 1. 24, A3 2018142045252 A4

76 | ASFTIAYHY 2019, 1. 25. 431 20187}4381533275 #HA
77 | AEFTIAYHY 2019, 1. 25, 431 2018748557172 B4
78 | AEAFANHY 2019, 2. 1. A3 201871214916 #2
79 | AESFTIAYHY 2019, 2. 18. 4131 20147}4381555536 #HA
80 | ASFTIAYHY 2019. 2. 18. 4131 2018731525694 #H2
81 | A=xaHe 2019. 3. 28. 4431 2018142064291 4

82 | AExsHY 2019. 4. 11. 31 2018142063465 4

83 | A=Y 2019. 4. 23. 431 2018142062608 4

84 | A&xsHe 2019. 5. 9. A3 2019442000447 #+42

85 | A FAYHY 2019, 5. 17. 4431 2017748112370 #2
86 | A RHY HAEx 2019. 5. 17. A3 2018717458878 #HA
87 | AEFTIAYHY 2019. 6. 19. 4431 2018781530511 #2
88 | A=FSAYHY 2019. 6. 27. 4431 20197F4:1167897 A
89 | AEFTIAYHY 2019. 6. 28. 4131 20187}381504710 #2
90 | AESFTIAYHY 2019. 6. 28. a1 2018145901632

91 | ASAFAYHY 2019. 7. 3. 31 2018714214855 #2
92 | AExsHe 2019. 7. 4. A3 2018142064284 A

93 | FARARH Y 2019. 7. 10. A3 201671851760 B4

94 | AESFTIAYHY 2019. 7. 19. 431 20187}+381536687 #HZE
95 | FARARH Y 2019. 7. 24, A3 201871438144957 B4

96 | F4RARH 2019. 8. 14, A3 201874319791 #A

97 | i7AHY AAAY 2019. 8. 16. A3 201871415607 #HA
98 | A=xsHY 2019. 8. 22. 4431 2018420750314

9 | AESFTIAYHY 2019. 8. 23. a1 2017748537577 #HA
100 | AFSAYHY 2019, 8. 27. 4431 20187F45036574 4
101 | ASEFAYHY 2019, 9. 184431 20191431298 #2

102 | AFFAYHY 2019. 9. 25. 431 20187}4381525236 #H2
103 | A H Y 2019. 9. 26. A3 2018714514794 #2

104 | ASFSAYHY 2019, 9. 27. a1 2019447456 #2

105 | AESFSAYHY 2019, 10. 18. M1 2019447449 #4
106 | A=35He 2019. 10. 24. A1 2018142035279 #2

107 | ASFSAYHY 2019, 10. 25, A1 20194416825 ¥4
108 | FA e 2019. 10. 31, Aar 20187455802 #2

109 | A H Y 2019. 11 13, A a1 2018715425284 #2

110 | AFSAYHY 2019, 11, 15, A1 2018714584167 4
111 | LA 3H 2019. 11, 28. A a1 20197F520802 #2
112 | A 3H e 2019. 11, 28. A a1 019749520796 &2

113 | B FATHY A 2019. 11, 29. M1 20187194075 #2
114 | AESFAEHY 2019, 11, 29. A1 20191434687 4
115 | AESFSAEHY 2019, 12, 13. A1 20194429401 4
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116 | AF A HY 2020. 1. 10. 4431 20167F81565681 #2
117 | A 3H e 2020. 1. 16. A 31 201911463669

118 | AFTdAYHY 2020. 2. 4. A3 2018715027174 &2
119 | B4k el 2020. 2. 6. 31 20191448424 &2

120 | 1A HY B 2020. 3. 19. A3 201971411762 #H2
121 | AEFSAYHY 2020. 5. 15. 4431 20191440699 #4
122 | AF AW HY 2020. 5. 29. 4431 20197491515090 #2
123 | AR HY A9 2020. 6. 18. A3 2019717+202008 4
124 | AL&FFAYHY 2020. 9. 8. A1 201971£+502833434
125 | AF AW HY 2020. 9. 10. 4431 20197}381557872 &2
126 | FAEA R 2020. 9. 16. A3 201871315386 #2

127 | AR H 9 2020. 10. 20. A1 20191495581 4

128 | AFAYHY 2020. 10. 21. M1 2018718571321 4
129 | s 2020. 10. 22. A3 20204410837

130 | 1A H - 2020. 10. 23. 4131 2019146909732

131 | ASFFAYHY 2020. 10. 30. a1 2019718561024 342
132 | A FANHY 2020. 11. 4. A3 2020142388432

133 | A HY AR 2020. 11. 10. A3 2020714403538 &4
134 | ASFFAYHY 2020. 11, 12, M1 2018715588169 4
135 | AA FAYHY 2020. 11, 12, A1 20204445169 4
136 | AdFANHY 2020. 11, 24, A1 201871232540 4
137 | AESFSAYHY 2020. 11, 27. A1 2018718553460 4
138 | A FAHY 2020, 12. 1. 431 2020744227022 32
139 | ASFAYHY 2020. 12. 18. M1 2019718570455 4
140 | ASFSAYHY 2020. 12. 18. M1 2019714582748 4
141 | A=A H e 2020. 12, 18, A a1 20197431377 #2

142 | AESFFAYHY 2021, 1. 14, 431 20197}4381537632 #2
143 | sFAHY 2021, 10 14, A3 202071502182 2

144 | AESFSAYHY 2021, 1. 15, a1 20200449311 #2

145 | 1A H e 2021, 3. 30. A3 202071212162 #H2

146 | LA HH 2021, 4. 27. 431 20204470052 #H2

147 | A3 5H 2021, 4. 29. 431 2020142029307 4

148 | S4RA R H 9 2021, 5. 13. A3 20201412950 #2

149 | AESFFAYHY 2021, 5. 14. 431 20197}381582311 #2
150 | ASFFAYHY 2021, 6. 18. 4131 20197}381547172 B4
151 | ASAFAWHY 2021, 7. 15. 31 2019719437038 &4
152 | AESFFAYHY 2021, 7. 23. 4431 20204480570 #H2A
153 | 1A H 2021, 8. 11. 431 20201464173 &2

154 | ASEFAYHY 2021, 8. 17. 4431 20204436992 #4
155 | AESEFAYHY 2021, 8. 17. 4431 20204437001 #4
156 | AdFANHY 2021, 8. 18. 4431 2020714204524 #2
157 | A5 2021, 8. 19. 31 2020142045644 &4

158 | FAH e 2021, 8. 20. 431 20204462111 #2

159 | AESFFAYHY 2021, 8. 20. 4431 2019781558776 #H2
160 | FFA Y 2021, 9. 8. A1 20207F520623 #HZ2

161 | AEsFAYHY 2021, 9. 10. 4431 20204430325 #4
162 | A FANHY 2021, 10. 7. 4431 20201464345 #4
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. 718 1262 A &% B4

e LR
1 | AT HY 2017, 11, 24, 31 20161460722 32
2 | FEATHY AR 2018, 2. 2. A3 2017714402443 B4
3 | YAFAYHY gAY 2018. 2. 8. A1 20177}83559 #HZA
4 | AETdATHEY 2018, 2. 9. A3 2017v467539 #+4
5 | AETYAEHY 2018. 3. 30. A1 2017745143314 &2
6 | A=FTYATHY 2018, 4. 6. A 201775063272 4
7 | AETYAEHY 2018 4. 6. Aar 20157F§4502591 4
8 | A=A HY 2018. 5. 4. A1 2017754549549 4
9 | AETYAEHY 2018, 6. 1. A1 20157F5392051 ¥4
10| A5 ATHEY 2018, 6. 1. 4431 20167145086384 #H2
11| A5G ATHEY 2018, 6. 27. A a1 20177F§455633232
12| AE5dATHEY 2018, 7. 13, A a1 2017745157665 4
13| A5 ATHEY 2018, 8. 20. A1 2016715508640 #H2
14| AEFSATHEY 2020. 8. 28. Aa1 20187F5H566046 #H2
15| AES54ATHEY 2018, 8. 31. A1 20187F§H512971 #4
16 | A5G ATHEY 2018, 9. 4. A3 20177F47712215 #HA
17| AE5SATHEY 2018, 11. 9. A1 2017745554589 #4
18| A5 ATHEY 2018, 12. 21. Mar 20184428371 4
19| A3 FATHEY 2019, 4. 23, A3 201774250107 #2
20 | A5 FAWHY 2019. 4. 24. 31 2018719104687 2
21 | FEAHY AR 2019, 5. 10. Mar 2016714204512 4
22 | A5 2019. 7. 18. A1 2016148574 A4
23 | AEAFAYHY 2019. 9. 27. 431 2018714220782 #H2
24 | FA4tn s 2019. 10, 2. 431 20184457912 #2
25 | A&A A H 2019, 10. 17. A 31 2018713136878 -4
26 | A AYHEY 2019. 10. 18. AMar 2019449391 #4
27 | AESSAYHEY 2019. 10. 22. A a1 2017715128223 &4
28 | A€ AYHY 2019. 11, 29. A3 20194416818 4
29 | AEFTSAYHY 2020. 1. 10. 4431 20177181544148 &2
30 | ALFSAYHEY 2020. 1. 21, 31 2018715126170 #4
31| AT AYHY 2020. 2. 14. A 31 20194448068 2
32 | AEFIAYHY 2020. 2. 14. 431 20187}81517075 2
33| AEFTSAYHY 2020. 5. 26. 4431 2019745128890 #4
34 | FFANHY 2020. 6. 26. 4431 2019714523404 #H2
35 | ALFTSAYHY 2020. 8. 11. 4431 20187}45070918 #4
36 | tH7 A HY ARAY 2020, 9. 3. Aar 20197435472 #2
37| A5 HY 2020. 9. 3. A 2019442053984 #+A
38 | AesdATHEY 2020. 11. 24. A3 20187}H5065053 H2
39 | th7- A H Y 2020, 12. 18. Adar 2019744112837 #4
40 | i AAHHEY 2021, 1. 14, 43 2019718103359 2
41 | A3 2021, 1. 28. A3 2020142008331342
42 | AEFTdAEHY 2021, 4. 9. A3 201971945206240 2
43 | A FAYHEY aFA Y 2021, 6. 25. A3 2019749476231 A
44 | AEAFAHY 2021, 7. 15, A3 20207137911 4
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. 9] A12B5=x92E H LT

u4

s
1 A=A HY 2018. 4. 13, Aar 2017745055851 #+2
2| FEANHY kA 2018, 4. 19. A1 20177F¢H108439 4
3| AEFTSAYHY 2018. 6. 15, 4431 20177Fe45032940 2
4| AesdATHY 2018 6. 15. A1 20177F+5105046 2
5| AT AW HY 2019, 1. 25. 431 2018748557172 #2
6| AT AYHY 2019. 5. 17. A3 20184452633 #+2
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