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o] S5 AR A ol A
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ol TALM & I AAd oA FEANA NEH o= et
2l HEHEA0=E - A912)H Al HE - ] - WFE Sl g
AdHARZ) = FEEL, FARFA M= 1ofF < EEFF(Willful
disobedience; A90x - A91x)7} F-F2f(heedlessness), H THremissness),
2 (forgetfulness) & Z3sl= {WF WA Eo]dd(violate or fails to
obey; A9R2F)olet= HolA 45 FHEHEATIW

o] oA mHFLTAPHAMUCMDL] A=MA9IZ =3 o] F3 o
ZEThe}t A2z 2w 44 8 T A FHEE HE A
o BA AFol = 5 U

194) 23 A4%F #1782 1. 7ha,
195) UCM] Art.90 Assaulting or willfully disobeying superior
commissioned order.

196) UCMJ Art.91 Insubordinate conduct toward warrant officer,
noncommissioned officer, or petty officer.

197) UCM] Art.92 Failure to obey order or regulation.

198) United States, Manual for COURTS-MARTIAL(2019 ed.), Washington,
D.C.: Government Printing Office(2019), pp.IV-24~IV-27.
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HB3he 71 Aol o8l Bstd Rl Ao EA, F AFEA =
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199) #¥2]e] wH(MCM)2 Ujm& LT AMEAI(UCM]) 36& w79 o] mat
o520 e o5 (ordinance)oloh. (I, “FHat oj2e] At
oA zo] vlw”, FHSTAL 178 A15(2011.3.), 371H).

200) United States, Manual for COURTS-MARTIAL(2019 ed.), p.IV-24.

201) United States, Manual for COURTS-MARTIAL(2019 ed.), p.IV-27.
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U, 2220l Mz YA (the ultimate offense doctrine)203)

PE LT A AUCM) A dae] BR8e te 5SS T&ste
23] AEol oM =ofH= 224
WHE, 713, Wt (standing orders) =&

THE @l W3 AL o), o]& WHEA] ofd &
Yoz A thE/ok kil st A 200 Audk fRke WHo) I =&
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@& AEe FUAs7 98
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RN Lokt olo] Exlate WE Sof te e 3

ot Y && o] st Y9 TAlo] F5sto], RF o] BAS oo &£
Aste FEgiste] oj5h Wa2 ok HolA ofet ol W2 et

204) United States Army(Criminal Law Department, The Judge Advocate
General's Legal Center and School), Practicing Military Justice,
Virginia: U.S. Army(2013), pp.5-57.

205) United States v. Hargrove, 51 M.J. 408, 409(C.A.A.F. 1999)(per
curiam).

206) UCMJ Art.90(10 U.S. Code § 890) Willfully disobeying superior
commissioned officer.

207) United States, Manual for COURTS-MARTIAL(2019 ed.), IV-29.
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92x)0 & Holol 9l stAY, AX &Y HaldA AAHH
Aol A Haustes 3 WEo] g fRkA92x)e] ZEARI
= BHoh Au|g Aol gl Foo|lE(Absence without leave)2 E
ofof F2l0al SFHA Zb ARQEIA HME EEFTS HAR s+ A=

oF A92zxe] H4HE A #AT nk Sl

jﬁ

O

. #RolgMel BAWE 9uk Alekol o] AA

=S EAdFAPHAUCM)) A90x 9 AR2x A48 FA_Ad 19
W e F Hel AAst HE WPo| FHHE J1E} 1 FH
A dee] Ae A9 Bkl sz glold fAE EAe
S

oJ# @ HolA FHEATAPAUCMNE Hgoll gojA =olgE =

B2 HH dHL oo 28N el I WA BESARtH e Aol

Frolgge BARE el glojA 9A 4 FRolgA AP
Sube WA THSAT Aol gl L gluke] vjge olm 4y

208) United States v. Loos, 4 C.M.A. 478, No0.4252(U.S.C.M.A. 2 Jul 1954);
United States v. Fields, 74 M.]. 619, No. S32239(A.F.C.C.A. 24 Mar
2015).

209) United States V. Wartsbaugh, 21 U.S.C.M.A. 535,
No0.24829(U.S.C.M.A. 28 Jul 1972).

210) United States v. Hargrove, 51 M.J. 408, 409(C.A.A.F. 1999)(per
curiam).
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Abstract
A Study on the Establishment of

the Violation of Order in Military
Criminal Act

Kim Dong Seok
College of Law, Criminal Law
The Graduate School

Seoul National University

Social demands to build trust in military Justice have long been
raised. As such, there have been judicial reviews on the military
criminal act in the constitutional court of Korea. By individual articles,
the cases related to ‘violation of order’ had the largest number with
3(including dismissed cases). This thesis discuss the establishment of the
‘violation of order’ related in specific case.

Each Chief of Staff of the R.O.K. armed forces issues the order for
deserter from military service to return in every 5 years. Deserters
who don’t return even after receiving the order are punishable for
‘violation of order’ in military criminal act. This punishment is also

given for deserter whose statute of limitations has expired.
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The argument for this case have long been continued. The major
topic of this argument was whether the article ‘violation of order’ is
unconstitutional. But the Constitutional Court of Korea and Supreme
Court of Korea have judged that the article is constitutional and
admitted the establishment of the ‘violation of order’ on this case.

But under the circumstance of this case, the conclusion that admit
the establishment of the ‘violation of order’ is not easily acceptable.
Accordingly, this thesis reviews challenges relating to the extent of the
establishment of the article ‘violation of order’ through theory of
interpretation.

The perspective of this discussion expand this issue to the theories
of counting crimes. In the relationship of both articles, legal interests
protected by those articles are practically equal within the bounds of
ensuring authority to order military personnel. Thus, as a deserter,
violation of the order is nothing but unpunishable act after ‘desertion’.

In conclusion, Deserters who don’t return even after receiving the order
should not be punished for violating the order.

The number of deserter has decreased significantly compared to the
past. But, this scope of this case is still valid and useful in that could

helps to find a way to build trust in military justice.

keywords : Military Criminal Act, Desertion from Military Service,
Violation of Order, legitimate order, Unpunishable act after
crime

Student Number : 2021-24752
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