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Abstract

A Legal Study on the Application of 'One Country, Two
Systems’ in the Hong Kong Special Administrative Region in
China
- Focusing on the relationship between the Central Government

and the Hong Kong Special Administrative Region -

Quan lingxian
College of Law
The Graduate School Seoul National University

'One country, two systems’ means that two systems (socialist
system and capitalist system) coexist within one country. The
unification principle of ‘One country, Two systems was raised to
solve the unification issue with Taiwan at the first, and the
government ruled by the Chinese Communist Party confirmed it as
a peaceful unification policy at the theoretical and abstract stage.
However, for practical reasons, the principle of 'One Country, Two
Systems’ was applied and implemented in Hong Kong (1997)
firstly. During the process, the 'One Country, Two Systems’ was
not just a theory but finally led to legislation, and as a result, the
Hong Kong Special Administrative Region (Hong Kong SAR) was
established based on Article 31 of the Constitution of China. In
addition, the "Basic Law of the Hong Kong Special
Administrative Region; was passed and implemented at the

National People’s Congress, which is the highest legislative body
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in China. The Basic Law of Hong Kong is a law with the
constitutional nature of the Hong Kong SAR, and it is stipulated
that all affairs occurring in the Hong Kong SAR should be
handled based on the Basic Law. As a result, the Central
Government granted Hong Kong a high degree of autonomy
(administrative management, legislative, judicial power, and power
of final adjudication), which allowed Hong Kong to maintain its
existing capitalist system and legal system for 50 years. However,
all authorities to clarify the “One China” principle, including
powers about diplomatic and defense affairs, belong to the Central
Government. Therefore, under the ’'One country, Two systems’
principle, the Hong Kong SAR 1is still one of the special local

administrative regions with a high degree of autonomy in China.

In China, which is a wunitary country where all powers are
concentrated in the Center, the establishment of the Hong Kong
SAR and the enactment of the Basic Law can be seen as a major
change in the traditional constitutional theory. Above all, the Hong
Kong SAR is a local government with a special status granted a
high degree of autonomy from the Central Government, and the
scope of authority of the Hong Kong SAR is larger than that of
general local governments in mainland China but smaller than that
of the Central Government. To ensure the stable implementation of
the 'One Country, Two Systems’ and the Basic Law, the most
important issue is how to allocate the powers of the Central
Government and the Hong Kong SAR. To find an answer to this
question, first of all, it is necessary to look at what changes have
occurred in the state structure stipulated in the Constitution due to
the ‘One country, Two systems in China, and it's also important

to review the relationship between the Constitution and the Basic
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Law of Hong Kong. Therefore, it was deemed necessary to review
the provisions about the authorities of the Central Government and
the Hong Kong SAR in the Basic Law.

This thesis consists of 5 chapters. To clarify the normative
meaning of China and Special Administrative Regions, the
formation of the ‘One country, Two systems policy and its main
contents are explained in detail in Chapter 2. Chapter 3 discusses
the legislation of 'One country, Two systems’ in the process of
the handover of Hong Kong and Macao, and the establishment of
a Special Administrative Region based on the Constitution in China
which created the constitutional status of Hong Kong and Macao.
Since this constitutional change made the relationship between the
Central Government and Special Administrative Regions, it’'s
necessary to review the relationship between the Constitution of
China and the Basic Law of the Special Administrative Regions. In
Chapter 4, the criterias for allocating the power of the Central
Government and Hong Kong SAR are reviewed, and the power of
the Central Government and Hong Kong SAR is analyzed and

evaluated based on the relevant standards and principles.

In this thesis, the following problems are discovered and
summarized while the relationship between the Central Government
and the Hong Kong SAR under the Hong Kong Basic Law
enacted under the 'One country, Two systems’ are analyzed and
evaluated specifically. The first one is about the application of the
Constitution in the Hong Kong SAR. From a constitutional point
of view, the Hong Kong SAR is not excluded from the
Constitution of China, but if all of the provisions of the

Constitution are applied in Hong Kong, the 'One country, Two
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systems’ principle will lose its meaning. To solve this problem, it
seems that there is a need for a constitutional basis for the
application of the Constitution in Hong Kong, but there is no
related provision at present. At this point, the Hong Kong Basic
Law might be seen as an issue of unconstitutional, and there is a

need to do some further review.

The second problem i1s about the issue of the allocation of
authority between the Central Government and Hong Kong under
the Basic Law of Hong Kong. According to the Basic Law of
Hong Kong, it is clear that diplomatic and military powers belong
to the Central Government, but the authority of interpretation for
the Basic Law is not clearly defined. There have been several
disputes over the issue of the interpretation right of the Basic
Law, and the potential conflict still exists. Therefore, the issue of
the interpretation right to the Basic Law has emerged as the most
important problem among the issues of allocation of authority

between the Central Government and Hong Kong.

However, it is clear that the implementation of 'One country,
Two systems’ in the Hong Kong SAR has positive aspects. First,
the Central Government delegated authority to the Hong Kong
SAR to handle foreign affairs independently in accordance with the
Basic Law, which means that Hong Kong can independently
conclude and implement agreements with other countries or
International organizations. Second, even after Hong Kong was
handed over to China, the legal currency was allowed to continue
to be used, and the authority of Hong Kong to issue currency was
stipulated in the Basic Law. This is a regulation to ensure that

the Hong Kong SAR can continue to maintain its status as a
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financial center in Asia.

As for the unification affairs with Taiwan in the future, the
unification policy will certainly be pursued as 'One country, Two
systems’. It 1s expected that the problems that appeared in Hong
Kong will be reflected in Taiwan as they are. In order to properly
apply 'One country, Two systems’ to Taiwan, it 1S necessary to
study the problems raised by analyzing and evaluating in this
thesis. Further more, the plan for unification between the North
and South Korea can also be changed to suit specific
circumstances. Looking at all these possibilities, it is expected that
South Korea will be able to familiarize itself with the legal issues
that have arisen in the process of implementing 'One country,
Two systems’ in China, and refer to them in establishing plans

for unification of Korea.

Keywords: One country, Two systems; Hong Kong Special
Administration Region; Basic Law; National People’s
Congress of the People’s Republic of China; Central
Government; Hong Kong’s autonomy ; executive
power; legislative power; independent jurisdiction;

court of final appeal, right of interpretation
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