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20) UDTA SECTION 2. DEFINITIONS. In this [act]:

(1)~ 4) (8=

(5) “Power of direction” means a power over a trust granted to a person
by the terms of the trust to the extent the power is exercisable while
the person is not serving as a trustee. The term includes a power over
the investment, management, or distribution of trust property or other

matters of trust administration. The term excludes the powers described
in Section 5(b).
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F)9 olfs FAAE ThsAde] =ua & 5 =, o= HEFA
=
=

FEstE Aol AestAw, oled THe gAY d¥oemt 9 gt
1 AA G 91979 WE hatel FHelA A o gk.

27) Wekd AN $84, F FREAYAG AW F A A9
R, % AN FF) g Al Reh Aol 45 EAge] B A
QAo7E W Bepehi Ao FAth o/AE 82 TRl o
SOERTR

A

dto] F& =9 diut

28) -8 AEAEHAGY FARFAS] AP 979 Financial Service Act o
19860 4] A3t CIS(Collective Investment Scheme)ol =2 712& Fi1 Q)
t}. Financial Service Act of 1986 A|75F A= CISE v53 #o] Aol
t}.

A|75% Interpretation

=

n

(1) In this Act ” a collective investment scheme " means, subject to the
provisions of this section, any arrangements with respect to property of
any description, including money, the purpose or effect of which is to
enable persons taking part in the arrangements (whether by becoming
owners of the property or any part of it or otherwise) to participate in or
receive profits or income arising from the acquisition, holding,

management or disposal of the property or sums paid out of such profits
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itk B FAAAd, FAAREG, A g de] B 191e] ofy )
281 o] olgt= HollA FAAF Zhol|l ‘F-dF A (free-riding)’ @] & Al, =
Anlol A FE&AE HAAISHA Foldte Fatt $8AE AleE L
25 U8 EE FA 2 dEs 4 F 7] wde] vt WA
T&AE AASHY oAl e EAZE HAg o] ¢ ol HFFAE
Fapzke]l A &84 A FA(no day-to-day control) ¥ 291 o]Zte]
EAA 2 HE o7 ¥ = FAd5 A (free-riding) o] EAZ Qs thE 1
Faboll v&] 2 diE]Ql ¥]8(agency cost)o] AT B 4 Qi)

A= 82k gl BlgS g FA

%)
v
o
)
Jo
i

™ fuj 1,
)
<
N
=

N,

o

=

252% 2 A253% 2/ =&, JETFAH7

e AW7EAA G 147 2E, e

or income.

(2) The arrangements must be such that the persons who are to participate
as mentioned in subsection (1) above (in this Act referred to as "
participants ”) do not have day to day control over the management of
the property in question, whether or not they have the right to be
consulted or to give directions; and the arrangements must also have
either or both of the characteristics mentioned in subsection (3) below.

(3) Those characteristics are—

(a) that the contributions of the participants and the profits or income out of
which payments are to be made to them are pooled,;

(b) that the property in question is managed as a whole by or on behalf of
the operator of the scheme.

Financial Service Act 1986< 7% 3 Financial Services and Markets Act
2000 A|235x%% o]} F-A}sHe}.
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weba] g2ke] gl &S ofEA AT ANA Y FAE W=
A ¥ % (fund governance)'®] A A1 FA|7F ¥ =4, AE AW
A=e] e, & JAY A=FAF AN A9y A=(FAL ) et
ThEA YEbdth 3AY H=o] Ages Ak 3

= ozka 7] o] HEE &5k WdolAbE HAIEY] fl7k 3ol

Jis
o
>
©
X
=z
Y
e}

AHEE olAh3)E T whd, AEE Ase] ol FEA dEo)

ofelel = BA Aol A TEE WA AWE o F, gy He
N9 Fee] A o Fo] v Amsl Wk HAE Ao
AMTEE DA AR o fi kA ANE wiel o] Al 54
ACst WA SR D, dEol A4S WA 9% Feoss A

g HET7F sk ol

29) M=o A= -89 JAFAS} vAHA R 559 W =(mutual fund)
of thato] wi-g- AR FAlE Fi Aok FEd dsdd gk S gFA
7} H a3k oo Wdte]= John Morley, “Why do investment fudns have
special securities regulation?”, William A. Birdthistle and John
Morley(eds.) Research Handbook on the Regualtion of Mutual Funds,
Edward Elgar Publishing, 2018, pp. 9-21 #x. AXE A= Fx9 5
4, % AEsh 8o Padt 124 554 £b g vgd 7
o 2
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2. 3 ALE Ao A9 X u|%x

A= AgAte] gl vE& SAE7] 918 olAlsl & ARk, 3
Abe] o oxtAAd et e FEEIE il Ad Tt A9AE
AT F JA g A A= EE FFEolALR Stolg AR
T&AE ZAISHA shar, A#e] WA, Bl A7) T F8% JAEA
dstel = JAFFAAEEE MAFESF Fkar vt

b s akel S|AME Ao Anjre AR e JS 3t
2o zolHo] WAEE TEAHQ olf IAY I
FAAo2E MAAS zHE N9 JHAI(an entity) 93 Aol shute]
43 (a product)e] 2k= dlo] AT}.30

AR BALoll A Aol Ha oJAAA V|V o]Ab3] et} o] Ak e A
S Aohe Y A1393xE BW Fas ke AR 9 dx gaR
Arkel QY Auile] Adel e aidd Ao AA - old e #HA
S 3] AL olaks e AR dtofof sta(A1F), olAk3] = o]
Abe]l Aol Has FHESHA (A2, oAFR stelw 39l 13] o4
Aol HaALFFE oAt Sle] Haustns FouA A AddES A
S (A4).

ol fratalAl 3|AbE A=) Aol RQlo|AE FAEALE disE

300 543 HAZE Eric D. Roiter, Disentangling Mutual Fund Governance
from Corporate Governance, Harvard Business Law Review, Vol. 6,

2016, pp. 1-82 =
) AEAA A198% A1G
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Colin Mayer, Jennifer Payne, Principles of Financial Regulation, Oxford
University Press, 2016, Ch. 12 %
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A2 D FxF YA el D3k broker-dealerol] Al A2l 9] F(fiduciary
duty) & F#stazat she AlL7h e, ol #uirtE dedk wjjv)
GAAS] A 91 E do] FApARe] o] )& diwsfof st HFA A9l 2l

w2 A4S AtdlE = duk o)l AlZtell A A Abel Al A o] #H A
o] o]e]e F4E oFE Ryl v =9 Best Interest Regulation©]
AR Aeiet 1 gl diste] Ao, aEa gHo R 8o A
EHAE=9 FAEE YAFS zh= o 39 Qualified Investor Scheme?] <&
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FE AR du R az g

A1A& v 2] Best Interest Regulation

1. m=-x Ay A913x

20119 19 "= FEAAYN LS (US. Securities and Exchange
Commission)& A2kt Y AHinvestment advisers)9 e} F2bwfj vl - Z= 7
ZH(broker—dealers)e] A #3 R 31X (Study on Investment
Advisers and Broker-Dealers as Required by Section 913 of the
Dodd-Frank Wall Street Reform and Consumer Protection Act, ©]3}
“913 Report”z} gtthE xR TE 913 Report7l v oAl ¥ wiAdS
2008 S897IE Ase] SRtk 20089 E89171E AoWA v
o)3l= FAA HEE Zstel’] 918 The Dodd-Frank Wall Street
Reform and Consumer Protection Act(o]8} “E=-ZAaH")S A3}
R, 9 A913FE vw FAAHAALI R stols O NSFAAR
gk 7 FAARE e Al thete] FaEo] e dd I
9l 7ol AaAdel deA, e @ i) FAA B3 E fdte] 94
g9 719 54 £ T8O d=A AN ko] HESES A A5

ATEB) olek e mE osle] Ao weh FAREAXG} FApulu)-

94) Investment advisersZ 2 93} ‘FExFAEA A7 B A vk
dol ‘FAAE AR} dE JAFFAY, FAAEY 8 &
o tA 23 AA7F d7IE SHAIRE ‘FAARE AR Y] §olE 1)
|37 2 s,

95) SEC. 913. (b) STUDY.—The Commission shall conduct a study to

evaluate:
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913 ReportE wH|3l7] 98] vl= SHAANALS = 671 FA ] A3
AAdEs AW e (working group)s AL, o HA IFS

FINRA (Financial Industry Regulatory Authority), NASAA(North
American Securities Administrators Association) & ¥ WZH7] <}
F2tdl 39 & s, &= FAAL 589 AR, SA SoEHFEOoF
3000707} W= oE Wi @99 et 913 Reporti= 1 Wi
FAFE dEE AE Bk oy} AAR PHEHE FAHE

t}. 913 Reporte] wiE FA] eupup AR 3o A nl= FH

rir

2}97)

fllo

oA o

?.,Q,

iy

(1) the effectiveness of existing legal or regulatory standards of care for
brokers, dealers, investment advisers, persons associated with brokers or
dealers, and persons associated with investment advisers for providing
personalized investment adjvice and recommendations about securities to
retail customers imposed by the Commission and a national securities
associajtion, and other Federal and State legal or regulatory standards;
and

(2) whether there are legal or regulatory gaps, short-comings, or overlaps in
legal or regulatory standards in the protection of retail customers relating
to the standards of care for brokers, dealers, investment advisers, persons
associated with brokers or dealers, and persons associated with
investment advisers for providing personalized investment advice about
securities to retail customers that should be addressed by rule or statute.

96) 913 Report, 5™ =

97) dE E°l, GA vlx @A LINY Y (Commissioners)e] &

Kathleen L. Casey ¥ Troy A. Paredes’} %33l Statement Regarding
Study On Investment Advisers And Broker-Dealers, January 21, 2011
#2. Commissioners Kathleen L. Casey and Troy A. Paredest "= ¥
stdoll A FH3 AAdYdezZA 913 Reporte] Wl vtdisli= 4ol
.
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AL Aol A Mary L. Schapiro(20099 19 27438 2012 12¢
144702 7] 28 v 19 eld® Mary Jo White(2013'd 1€
109478 2017 19 2097b4 AhHE Av ERFIEZ ZR oA AW d
19l Jay Clayton(20179 59 44 H-E 2020 12€9 23474 A <))
o] AA7IZE F<2 2019 6¥ell <A oF Regulation Best Interest(©] s}
“Final Rule” %+ “Regulation BI"g} 3th & dHE A, 2upA = 913
Report®] A2 AQtell A Fes] 535 Zo] 3t}

H] = 913 Report7} A|gkgh A A o] Qb= SPHE A= ARk
s Baxs TR G ARl dd Al et Adsl v EE
A ZhE BolFEh 5, 913 Report= A FAbel s @ets T2 pof vl -5 7l
AAFol thate] A9l e] F(fiduciary duty)E HF-3ahi= WobS Al Al 5o

Bole o AEAFES FAFSA FAAE G ARl ko] =
ARJNYFE FapepA vt Fapuu-F G Aol ekl AlQleFE Hu
34 &= JAS wEa 9lEdl, 913 Report® FAbuful-E 7] 2ol of
FEo ARIYFE FHgte e F8F
G A AR e mE ddst gPa e 7]E(uniform  fiduciary
standard)’ = =4 A& A Holth, o= o] FolA FAstE
FarzAe] oAt Al FA ] FE st Bt AWM AE gk

obgfoll A= 913 Report7b FAHiul-F 7 G ALl Al off AIE]FE F-3}

3laLAF 34, 28] 3L Final ruled 9 Al¢1¢] 50
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£
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>
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off
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rsﬂ

>
Lo
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_0|L
e
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)
o

) FHE A MNASke] digh Rt d e 2= 20199 va TAAHAYS] FY
Yol Robert J. Jackson Jr.e] Statement on Final Rules Governing
Investment Advice, June 5, 2019 Fx. v SEAYNLE = F 58y
daflder A=, 28 W], 292 ool FHAS i, y
A 1 e A e Eﬂ%%ol gt f1¥delth. Robert J. Jackson
Jre v AFgeA 28 AAdeZA Jay Claytone] 1€l
d FA] A E Regulation Bl thsto] w2 Q1 ¢ 4ol At
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M ol FTF R(oF “HHogF TR et Frhug w¢)
sz dlol 2HEAC thete] AR Frp®

2. 913 Report

913 Report= WA FAARE G AL F2pul vl -7l 2Rl A A9 Tt
Aol wiste] HES=H, Ao M 2 Aol wiz FARARo] 8o
AQI -5 Hsl=A] of ol Atk FAAEAA] ddBAE &5
F 2 ARE A A (Investment Advisers Act of 1940)2 FAFAHEH A7}
AR thsto] AlQle]HE Hedivkes WA Szt ]
RE v i 1940 v = o] 3 7F FARARE QA Al ARl -5
Holaz P AS PFgsivhs ol E FAAEIAE A206% A1F

A2aS Alelo]Frol 7z = A Sl 10010 wEld B =

rr

N

A

o

B=)

99) 913 Report ¥ Final Ruleol] w3k 7HeF& <l Ao thstol= Fdd, A
A AF A FHAole V= o Rl M3} Regulation Bl w& Eiﬂ =]
Ao gFE FAHOR, AXJAPHEAT A A9BZE, 2022.4. 25-500 FF

=

100) x4 o & SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180,
194 (1963)<% “The Investment Advisers Act of 1940 thus reflects a
congressional recognition “of the delicate fiduciary nature of an
investment advisory relationship,” as well as a congressional intent to
eliminate, or at least to expose, all conflicts of interest which might
incline an investment adviser —— consciously or unconsciously —— to
render advice which was not disinterested.”@tx AA&Pa, -
Transamerica Mortgage Advisors, Inc., 444 U.S. 11, 17 (1979)+= “[Tlhe
Act’s legislative history leaves no doubt that Congress intended to

impose enforceable fiduciary obligations.” 2}l 3+c},
101) FARARE A A #2063 A1 2 A28ke] Uit ofep
SEC. 206. It shall be unlawful for any investment adviser, by use of the
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A A (suitability)& o] 7]A] A g Tt 2o}

olsh ol WF FAWY FAAFAAS} FA-FAAAE FA

A B E Sd e gE HEE v dubd o SR gAsr 5
Tk Ao FAu -Gl vls] Fe Asleletal A
=, Lol Al A oA 2 e

B AES Afsolor Aok AF4 43 ol EARA HA o
oo Hi BEAEL ARl & wat ok Aok Wl o) Folw

A 4201 23 7FA] (ongoing advice and monitoring) & %3317 w &

mails or any means or instrumentality of inter-state commerce, directly or
indirectly —
(1) to employ any device, scheme, or artifice to defraud any client or
prospective client;
(2) to engage in any transaction, practice, or course of business which
operates as a fraud or deceit upon any client or prospective client; (3}F)
102) o, dejdow Fapuju-FHQA7E FARES] ApAbe] tisto] A S 3
AL = AAY FxRFeb A2 @A (a relationship of trust and confidence)
5 A3 Agde Q57 A8 US. v. Skelly, 442 F.3d 94, 98
(2d Cir. 2006)< “..fiduciary duty found most commonly where a broker
has discretionary authority over the customer’s account”#}il 3Ft}.
103) #ra & FAH o F(duty of fair dealing):= HE] 98] AAEE= Zo] oy
2t At Al FINRA Ruleol €8 <14 # vl FINRA Rule 2010
NASD Interpretive Material 2310-2 =
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g 913 Report= ti-ite] FAAZE o]9f e FRAE- A}
FApu )-SR A A e Bk AL TIEe] AolE EA It
gk 2 oolf= A F 7HAelth AA, w=o] A i
Abs ARSI FAARE QAL s ES B zka 9l
o Fdd 563 W2e FA -SR] A4 o =
AARE AL AR o w FAAeE AYE shed, FAARE ARAle] A
Wl w83 AE TR - S A AR AL S wiskal A of

.
AAEAAZA ARG A2 QEAES 7] @I, wheba A9 ol

AApEGARAA], TR S A GARIA] o 5 gt ste e
AR & A Aale]l oH AHE FHE F A=AE HAEEA ol 3
st7] olg i AR S Yy gddstt

oled o]FE TAE 913 Reportts FAFuw]-F /) G Aol Al e FAFAE

AAret SUSA AR E R RS Aeer} 104)
3. Regulation Best Interest

913 Reporti FAvlol-SAAANA FAGEAAS A 57
A TE BhgoEA Fae] FEAAE U BFY AL AN
i "elA 4RE FRAe 9gels W 4 Atk wekA ol o

104) Lgfar gdgh AQle] i 7S Fasty] flsto] AN WwHoemA @
A o) (duty of loyalty)E 38 7, @ #7174 (principal trading)?l
ek 2Rl AgUHs W & A, @ AT (duty of care)
TAstE A, @ WE FAAFE(personalized investment advice)9] 2]

3

Ny
& A, O FAA AFS AT AS Ats A
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3 W HkEo] AVHATE A HA o E & Ak FA vE F
AA NG L3 o Al 9 (Commissioners)e] 91 E Kathleen L. Casey L
2] 2. Troy A. Paredes®| HFH&2 Ay Er},

T A9 e9> WA 913 Report7t TRl -F ] A AFeF FAFARE G X

]_
A atEAAE 2RHor WAl & AaAds Ads] HolF

o o<l

A ekRar, = oadRl Al FaE Qls| FAXfel Al m A ofd
& AAds AdAskH 3 ohal 7k 913 Report7h @eleh AlQlefH
of 71ukgk F&AAE AR 7HF 2 olf= AAlel AYsta de =
w8 kel A glet WA Flol g FApAke] ERbolt) o= EW T8
g Aol A wk, whel @A AN FE F e FAAe] Eeho] Abe}

A ARTE? ool FAAZE Ao o]l A ouE L A=
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H
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-
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=
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=
5
=2
X
)

%

A5 FEste] ‘Gdd Ao FAE EQisks Al ‘FH o] F e
FE Edg FHMdold oo Fa W& v 2

A, 1A o] F(Disclosure obligation) &A1 Fx}wju}-F G A= F4F
A e Al ZAle] ofwl AAocw AYE FHs A, SR
g2 o], AgHe Aulzo 83 Hels oA vt
aLA|skof oF &t 105)

105) § 240.151-1 Regulation Best Interest (a)(2)(i)
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=7, F99 % (Care obligation)l0®)&2 A Fxjuju]-ZF7/]G A= F9 9
FAA e HEE A 98, 2y 2 v 8 oseta, 1
F7F Ao TR Aol ulsteds HAe o]ds AFditia WE
g el A 2AE AL lojof ghrhion

A A, o] &l A= HE ] o] - (Conflict of interest obligation)®4 Fx}wjj -
SMAAE ST FAATe #AHE BE oSS AASFAY Hojx
Az Al A 37 918kl FEld o g A" AMHe A HAs
, A, J & skeof §hr}.108)

A, HEFYF(Compliance obligation) &4 F2puf vl - 2= 7] ) 2} =
Regulation BIE &8l7] ¢lsf dejdo= A" e G} A

£ 59, 44, AAselof @},

B
>
o,
1=
a
Y
lo,
4
ulx
4
2
>
rQ,
il
rol
53
o
Y
o,
_l
Y

AH == du o]
ol e A8t feths Aol Al Rl 7hH R oo &3]
o ;A e ool Fatofof ke Ao
e AfAH dHET FAL 952 AAHa gtk & FTHE FA
wful- S G ARe] FA Bt AErAle] AF<Q] FINRA Ruled] 98] f
SEAAR, oA MF e o P&tk HAA e on7t vt

4. 24

106) A71A4 ¢ FoolF+= wIY
Hsle Al el eob=
A AZTERS] o)A E S8 FAYAE st =

A stolof shrfi= ou| e AnbA o] FE 9o)n]|sti= HHHA Regulation BI®] care
obligation broker—dealeroll Al FAF#}oll Al Ao o] A|F3rfr LS wt
sk ] ARl SAE QFstE HollA AHEAQ onE 2

107) § 240.151-1 Regulation Best Interest (a)(2)(ii)

108) § 240.151-1 Regulation Best Interest (a)(2)(iii)
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i

Regulation BIZ7} 913 Reporte] A¢to]A] s AL Ezr} 21219
B3}elA] e A2 ARAo|X| g o] Fo Al =olo Qlo] oJuE

e FA ARG Al FAAG ol BAE TR

o
i

AN
=)

A|2A g+ °] Qualified Investor Scheme

o7IM e 88 At AMRR =S 7Y fAbe T ddHE I
‘A AT A2 #A = (Qualified Investor Scheme, ©]3F “QIS”2} &))<l
G =82 dist AR I AGA AAE S dEA e wiste] AHE
7|2 gt

o (0

¢

1. =9 QIS¢ 729 AWt AlRA =9

109) F=ro A5-ol= ok FARRE =27k ATk 7F4E, John Kay, The Kay
Review fo UK Equity Markets and Long-term Decision Making, July 2012,
129& B9, =] AEAG g 10714 92& AAsta e, 1 F
oAl H A 2 (Principle 5) 0.2 AR A ZJO] = #FoAAx = FAAFebe] #A G
A *J?lﬂ“% Fdtolof shar, o714 ARl = FApARe] o] efo] 9 o
6H F52 3] dstoof s, Zﬂ% ¥ Mulze] A A AE &

A

FAEoF Brtm A Y (AFRE DA,
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AP S d=are] 19861 = 8414 2= (Financial Service Act 1986)2] 3
2171+ (Collective Investment Schemes)®] 71d& Zdz a9t}
oA A AEAEH FA G 1986 FEAHI A 1 H
< A3 Financial Services and Markets Act 2000(¢]3} ‘FSMA
2000V 7122 sta vk 8 A2AFRAAe] JEFFA A= G

of Mgl2 F3 gl HolA Aduk ApmA=gl o] QISE H9 I

g9ldslol mastelof dha, T AR e A n&o] 400%=

Ay = F o= AL & fAVE FyEch v w5 A e

3
FAolt}, 718, AIRA=E 83l FAAEAAE 8 A 2Hasset
under management, AUM)o] ¥ & &3t Aot nj= FHA
A3l T5T oF7F WA, BuoFE 159 USD vkl 45

o= rastd AS AREITI0 i AARAE AAE GFE

110) Al=g glaae] oA AFRHA= gk 7H59 H 8 & =oste &
1o 23= Andrew W. Lo, “Regulatory Reform in the Wake of the

Financial Crisis of 2007 2008,” Journal of Financial Economic Policy,
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Hop 233 o] F

< AgHsks WA FAE "sta Ak o'l ZTEFQ AZbe] Aol w
Q18] W= e APRHAE=
Al et} o]o] wha =] AAFAA HE vwo] AR =9 Ty
o =9o] 7+=7])¢l FCA(Financial Conduct Authority, ©]3} ‘FCA’)ZE -
H $els Wwolof skl g-2l8 AR =S FASHA 8ol AN

AT}, old Mol dwe] AAFAA A= S ARA=e}

23 FHIA) AARA o] EAEE RS FH(E

rlr
e,
[4]1
>
ol
td
5
[
lo,
=
El
=
ox
o
fru
b
N
2,
)
iRl
ol
O

—

A, $Et ARAEE B4F AAH Bh3 9T QS =Y B

Aol fAsITE 2004 o] QISE =43 HAAE dE HIAFAY

G oldAse BAYED BE I oA QISS FAE AEE

Vol. 1, No. 1, 2009, pp. 4-43 =, o] =& 2008 11¢¥ 139 &A%
v 3o AEFE MW A& A (Hedge Funds, Systemic Risk, and the
Financial Crisis of 2007 - 2008)& <74, ®. <3l Aol

111) 2019 3€% 7]& A|WAE, ofdl= SAF =T 9 oo HAEA A
TEE vuws] RWH v #Zrl The Investment Association, Final
report to HM Treasury Asset Management Taskforce, 2019. 6. 6., p. 75

b

Cayman Islands | Ireland | Luxembourg | UK
Fund Size(£m) 10,916 840,575 | 1,530,785 1,244,731
No of managers | 85 374 268 128
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(L HER

2. 979 A= F&AA (UK Funds Regime)116)

QISe] &&a AANFAE AHEI A dA F=e] A= A A
tsto] FresiAl Ayt = d= AAE Z2 dehdY vsd

112) 1 Ax=e] WAL ofd =9 79 Qualified Investment Fund, SA41F=
=1¢] 79 Specialised Investment Fundo]t}.

113) =, of#fjellA dwst= AIFMD7F AladE o] % ofdad=e} AR =S +=
Folwkz]  oke ) A FEAH = (Unauthorised AIFs)E =% (Reserved
Alternative Fund % Qualifying Investor Alternative Investment Fund)3}

A=, 524: AL E APRA= Al F SFAIE 93 ofY ;M=o

RAIFet SAF-239] QIAIFS A A RS Eishas =7t A3
S

114) 56918038, A2AE At =38 239 ), BEFuxgE, 2015 7.
6. =

115) ol&1 Hell A FielA f-2le AARA=L} FARRE =72 QIS, ofd =2

=

QIF, =4 H =239 SIFe HE}o| tfdte] A3 Ay d vt 9},
116) =9 A= AAd digk 7/fZ#0 A2 George Walker, Robert

Purves, Michael Blair QC(eds.), Financial Services Law 4th Edition,
Oxford University Press, 2018 ==

ut
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7} 117)

<ED G "= AA>

Recognised CIS - -
Regulated Authorised | UCITS . UCITS Retail
CIS NURS(Non-UCITS Retail Scheme)
CIS QIS(Qualified Investor Scheme) AIF | Non-
Unregulated CIS retail

WA 5 EZHE=(Regulated CIS)'¢F ‘M) % 23 = (Unregulated CIS)' %
TS gt i TEAE=E OA ‘e9ld A= (Authorised CIS)
¥l A= (Recognised CIS)Z FE¥Th S0¥ A= G5
A AR A-E Y d=e AE7)S FCARRFH 59s e JF{F
7195 omsta, 1AE A== g 9 B8 EEC =7helA AA ¥ o
O yeke] A5V s Ao F=olA dvjE
b 18 E Aes vA fHY TR Fd A=g & 5 9l UCITS
(Undertaking for Collective Investment in Transferable Securities)®]

24 FEFE AU UCITSY 808 F5344 %ehAw FCA7H

117) oF# W8-S HM Treasury, Review of the UK funds regime: A call for

input, January 2021, p.15°] v} tlolol 18988 7hekslAl A s Aot}
118) FSMA 2000 A264%. 114 &2 v Zo.

Schemes constituted in other EEA States.

(1) A collective investment scheme constituted in another EEA State is a
recognised scheme if -

(a) it satisfies such requirements as are prescribed for the purpose of this
section;

(b) the home state regulator of the operator of the scheme has
transmitted to the FCA notice of the operator’s intention to invite persons
in the United Kingdom to participate in the scheme; and

(c) the notice from the home state regulator -
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ATH.

ME5E A= - 2 gAH i 8o &2A7F AN - ol ™ gt
A7 AEHA Fevhe 9w oy
(recognition)& WA @& HEEA7 Y ono] 7izith ¢jikald )

H of

AL
o]}«

¢l (authorisation) =¥ <A
A9 82 = JATFAY JA7FE Wolof &fa, T FoHT H5EH

A, UCITSY 218 FTFste A=9 UCITS 8418 FFakA Xdhe
A= (non-UCITS) & Y= F Ui, FAa= HA| d-Faztol Al #of e
g d& g EH Y A=Non-UCITS Retail Scheme, ©]3} NURS'g} gt})
o AW Aol gk Hofjrt Al ghE = QISE Ys 4 vk AAFAAL
A== AubExpatol Al A 7h Aghe] A9k, 5QlE H=of skt
NURS®} A ZAF22 A=Ql QISE EF UCITSO| ofyete Hol &
golth. AW NURS® AWHFEatztel Al w7t & &5 = vha &%
Mol Ay = wbd, QISE A A F2AHQualified Investors)oll Al qF 2huf
AL, A e s W #8430 ARE zten (tde] ek
IS Hol Ay Agea =V Sols et FolA
=W = (Regulated CIS)ol  dl@stHAE  FvjAl= veHHA=
(Unregulated CIS)9} 5943 HFS Tt oA SHA=9) 1G5

Ao FAA(hH ) AAE Zedn & 5 v UCITS,

st
>
%0,

i

o

of

[e)
o

(1) complies with the requirements of any directly applicable Community
regulation or decision made under the UCITS directive, and

(ii) is accompanied by such other information as may be prescribed.
119) FSMA 2000 #2722
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NURS, QIS¢ 54< E2 vehiw thesh b1

32 UCITS, NURS, QIS¢ 54 >

UCITS NURS QIS
CQubERIAle|| B T | - QubExpRel] whu T dHH oz AERA}
- PAR AR mEAA |- UCITSH 5% 552 | oA ) 871
C R A SRAAE | B BREAR e 83 A

o zol®l Wud] B2 | - UCITSo] 448 &= -2 5 dwEA Tk
7Fe A= ARE 9] Hsih 5 | - dER &8 BT
- AAS BAEA 1A (10% ol) sl T4

3. QISelA 9] &8 A

b NEAR E ANRR] 7HA 9]

HAr ol Aas A3 A fEste] B sioof = AL g
APRF =} QIS B Fdstth ARAFHE “JFFAALLY] B
HEJFE ANGAA A eI oF g} dfo] WrEA] AEe] Wy
=5 atal Aoh(A184% A3, QISe] A $-ol & Aatr Az}

(a depositary) & AEGHAZ At QA= FARE, ALFE AR 2}

Lo

o7 HI

ol
!

Aol 2HAL WAL, 2 AFH BAE RIHE, FALE AdE A
s)stolof dkm AFozH SHsh AR N FHE 4T5
o gk

APl o fi MA gl tha BA LRI Ak A

120) o}l 3¥+= The Investment Association, Final Report to HM Treasury
Asset Management Taskforce, 2019.6.6., p.11S Farste] 2 =4 3k o)
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ARRBAT} 2i2 AREEANE BT WSS Aol AR A
of EFAAE Frhs Holthi2) mebd ANRPAE A GAY
§ Egso] glojof gt

$o] AEAAEE ARAE ] A4S G AL

L F ATFEAYRE P

A AQdstel diste] fxbdl WMakE #Th 20159 109 ol A¥

ARYFFEA/ T A A= AR B-weE A 99
JRE AgHA AR, AFEAGAN U AR g TR
48514 ggo

o
rlo
e
lI
—lm
by
x
ﬂJ
=
S
2
(0]
frt
o
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>
=
T
i)
f
=
dt
:.:‘
)
uiu
i
5y
Lo
\l
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>,
1o

o] 9 F(reputation)©] HolX| 1 EAAZREE &g L A A7

g Gab7] dEel 1 EARRH el 4TS Fh2 EUFORA A

121) FCA Handbook COLL 8.3.5D
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=719 HANE 7 ekAl R,
AP gk KR s AAT FAAFORN 7|8 AV
S GAl oFSAA W ol g FAAbE e 2mA HFAG A
7 AASHA ARk &
SR IA whA wjAl el wel A= f&ASGEA & ofle A
FolAl w3t

20159 1029 MA-AFD ARA AR =D Ad thE 7HA|

N5g AAF FRA ol obrtE ARASY B4 RE W

g a A AR weh s AAFAGAE AT Aol
7]

%
AEH o2 20159 10¥€ ol Syt AARA= IAAAE 94
ISoll wla] & A3 °fk3tEo] YAz, 20219 109 AFA AR A

BAGHE ANEARE TFE ARAS ) QIS

H
Lo
o

A= o] dar, = FAF3 = s wiAlE o] Atk Aol G
QIS Hlaf ZA|g-27F ofst=of gitkar ®ltt,

. 3 AZA S A SR WA

!

122) A& A A249%9]8 A|43
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QIS E4AE FAAAA AGE AL W RIS @akejo}
ahar, AR IA = 7T S ARAL BaM7t £ ] glojof g} 1
g3 Aol FAAsl aFdvhe AR E wstelol s, o
AR A9k w7 B 3= FCAd Al &5 ofoF 3o},

FeEvekel ARRREE WA SARAR I WA 5, A7) L
2 AMEAY FARAE TS Bavt i, B AN ERIANE WA
o] g} FARAIE wx] Fomw A= e FAIAE ATFA
Az Yo X" AIEAH 7L Q3] 7 sk b ke 7] =7}
el Aol ek AEAAe] AL AR sl A

LIV}, o] 8 ¢t e ABAZATH] HALHA &y wE

o120 AR FABEES A B,

=2 O
ok AR ARARRS AREAGE Ao S AW ARA=

of @al sARA TS AN ERHLAE FEAAT oA BE, $
co) A% 3 e8AE A= Ak kel dakel 314
e AR WA etk HolA G5 QIS
AT, AWEAALE BFO R S

A~
T
AR @atelt ol AR FIL AF3 Jvkm ¥ & vk

QIS $eo) ARACS del £RFAE Folok s, Ak 64
AR mwstelol @tk $¥ ARAGWo AmA=e] fhstel
Tadoz JPEANFN A4S WAFL Qe A% gy o

123) AHE AW A249% 218 A1 B A|247=% A5F A5T, A6%
124) AF2AIEH A249%218 A1 2 A247x 263
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W Y ARAGEE ANFAAE BPOE S ARASEA F)

)

A717F = Aole ASFAAE3 HHE o] Fgstal

oF & A&ZH<Ql AA 58 1y o,
ZE o= AL JdE5E 4= Qi) ok, xEA | ufjzpof Al o 5}
= WA A9 AgelA ZEvE He A Eoo]oF Frt

A3A AFEAAHe] /A sk

AGAA S T S HS PHAE FRAD FA Y

A EE RAFAGANA NAFE RAng e AL A

I e R A A ¥E Regulation BI= broker—dealerol] | o] /de] o]
o F ol & oFE QA Jdom, I QIS AF ¥
APRA =S g g2t dig HAFAE T due FE a1y

W, $elel A% FARG A 2 waA stolF wwstEol 9
L RAAe ool WMan 159 gedens $EAE AN
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5 el Al -3 deAo] FA R m5S Btk obgelA
olelg = E wtgoz ARAIAY e A el tieto] =257
2 gt}
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QAo WA $)7h rgaThs 3ol ks

Jeju BAE olH@ A gel FAX mEe wEAwst s
dolth, Aol AWzl A 8l e AEAN AAAE Fekg
oth. FEAE A= ANE AU S8R L84S FA)
Wio] Heol ofw Aite] ATl YA ANAZ webd & 9l

i, 8 BHANE b A%ea gdte
of ke AolA L&A BAR WS HIY FYAA 4L 2
ok aEu FERE BARete] 44
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AEg gy EAA A oW 4ue B

o

125) oAl 7hAl o) R
AR AN Bt

i
=
2
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ok

ofof @rii FAe A, ARAS FA9
, mEeadEAT A8 A2%, 2021.10. 107-156W F3=
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o2 gAelA gEd7] ofel g olf7t ATk

E, gee) J9d 5 Ad dAe WM EARshe PHe 2t
A S gA7} ol BulA W ohe Ad Fag AR 4
2ol Fololn FAAe] ALt FFol owEA, E oW FHEALE
of FARIA ARFEA, LZEELLE WAY Bart JduA 292 §
Ast Aol MAATA So datel 22 HE F Qe A 44 B
Aot Ae aesd Bt FAAE dAstel 284 AAIF,
ol ek AR A Bul F OEAAE A 2E ATHES i Aol
agdolth odl HolA @uiAst Faxe BAE QY A FA

S wulAe A RE AAeE were FAA wEd Qe x7
st

126) AEE AWehs FANYAFRAD) B GAAEAYAAIEEE))
Qomz FEAR sty FAMYA Ei FUYFAYAE NFoR ¢
§AE FAGES & 5 vk wEe] g & vk Ty EAEYA
S WAAEAYN WETE ANEAAe] vstelw A EHL ARTA
Ao Ax A g4 etk

127) AFgHAN Aoka Q= FEAY Fo nEFE A ] Aol I
ol % FEA} FolA FAAE BEHEE s BAE ned 2 4
itk el AHHge] FEAe FoUA BB T FEHATL AFALS
44 SEFe AAZ s Adolold A9l FeAe] tatelw 47 A
83 & Aol gate] ool gtk Fuxe] T Watel: 097,
AEH, EEAL 2021, 215-251W F
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W iEo] Rwho] zx| ekvh ey ghujabe] Rwho] 7hasi whE i)

A7F 84S AT 70 A A7) witel oA Al A<

e 24 = —45‘}}] ‘E%Lﬂ A
w2 7E ZEA o S E_%o}oqo]; She=AE A
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Abstract

A Study on the Legal Status of
Broker—Dealers for CIS

— On the Duty of Overwatch on Managers —

Siwoun Jin
College of Law, Financial Regulatioin

The Graduate School

Seoul National University

This study reviews the legal status of broker—dealers for collective
investment schemes (CISs) with the focus on duty of overwatch on
asset managers. Until now, the status of broker—dealers for CISs has
been discussed within the frame of the legal nature of a unit trust
and 1its sale, however the recently revised Financial Services and
Capital Market Act (FSCMA) imposed the duty of overwatch on
broker—dealers for CISs which have been considered to exist out of
fund governance. This study starts from the recognition that the
revision has brought the broker-dealers for CISs into fund

governance and Intends to examine 1ts reasonability against
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broker-dealers’ duty to protect investors interests.

A unit trust can be formulated to be a trust relation established by
a contract between an asset manager and a trustee with the manager
having a power to direct the trustee having the title of asset and the
investors constituting the asset. Given that the FSCMA requires an
asset manager to entrust sales of CISs to broker-dealers, the
broker—dealer for CISs should be considered to be an independent
party in distributing CISs to investors.

The broker-dealer for CISs has conflicting relationship with
investors just for the CISs sale contract, but has a duty to protect
investors’ interests such as suitability during the course to the
closing of contract and still remains to protect investors’ interests
even after the closing. The revision to impose a duty of overwatch
on broker—dealers can be justified based on the relationship between
broker-dealers and investors before and after the closing of CISs sale
contracts, but it should be noted that broker—dealers take no fiduciary
duty and no responsibility in redemption of CIS only except that they
should notify asset managers of the requests for redemption, which
shows that their economics are not aligned with investors’ interests.

We should admit that the revision breaks consistency for the legal
status of broker—dealers and also it is anticipated that the duty of
overwatch would not be effectively executed, even though the
revision can be justified by the relationship between broker-dealers
and investors,

This study proposes, as a conclusion, that the FSCMA should
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mmpose fiduciary duty or duty of loyalty on broker-dealers for CISs
and find a way of aligning their economics with investors, for
example, requiring broker-dealers to invest in the CIS and/or receive

a deferred commission.

keywords : Financial Services and Capital Markets Act,
Collective Investment Schemes, Broker—Dealer,
Fiduciary Duty, Duty of Loyalty,
Duty of Overwatch on Asset Managers
Student Number : 2020-25387
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