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21690l A A&

3 by )
- 22 - A =1



YL B HES dAshe tiFos sidd o Q7] wEojnhsd 4
A2 T L8 R A47627 AEd 2 ¢ HeE AHELSH 2F v
dzke] AR =7k & AAPLAET ALt B Ao SAWUAE
2oz s Feld siFstdthel st =39 Fo7t fliv=
olfF-E & HALE T AEolVIE Sthe0 ey “H” g T
o &5 Agde nFT olfrE fltta Bk dAoz HIHEYS
Aol 4z e FYY AF, HEAA AMAAHLE E FAAY 3
AHe T “FH&(Anfechtung)” o W& HE 3 9l (Rechtsgeschaft) 7}
obd  “1 23 ¢ (Rechtshandlungen)” = FAS L Q80 o]o] wiet W

EYLE ofdzt WAl 5 SHEAAMAE H29| o] e el
oj7de] {It88) -] A406zx2t T wlolA] RIY A424x I HIE H
of =S “HMEIS” = s V= sty S Ed EHEYS
MRS olo] EFHTT Hol MAE 2 EFFo] Uytzo|tisd WA

[-'O

_1

84) WF-F HEARAEF 80), 3699 F AhA 3L, AWS AdY A F=x

85) -8 & T Aded=rt AA HE&H A fith

86) & EHPIE A QN - EAEFEL34513E (HIR4IFEGRELL6SR) ;  FRFEIELIKIE
1419256 A48 - KEFHRO05711E (KIEI4FE(H)FE2EE) FxE A 98 919 A
886 A3se RIF IHEAEA PAEAE degste B4k BmE F83 Aited #
g Ao e BEHOR e PYE F A9 1539 FoE LA

87) H<d =AbdAL el Mol AFAke] {2 dYele] FH Aol ] WE(Gesetz uber die
Anfechtung  von Rechtshandlungen eines  Schuldners au 3 erhalb des
Insolvenzverfahrens, AnfG) A11=(HA &3 O AFBA= HA7sT HAPH A 9
ste] A FA] ALFOoRRE 4E - RE - 2V)E AS AAAY WEES 9t 28
@ FEolq AET & Yok FHEAVL A DA FAL DI Y= ALY R

59 HEAF A7 FAHEC] F&8AH GHEH Hge 4 8Y

E&|(2) ASTERBNETHRE S, 2020), 322H(C] ¥ JLFEE)S FEIFHTH

= =AHA(nsolvenzordnung, InsO) #129x(%32) @ F4bdAR /fA] Aol o] Fox
A EAE et MA YA A130= WA A146zx9] A whel atdA]<lo]
olF HaAY 5 Uth

88) 189 H(F 87), 369-370% (o] 1 ’Q%‘:‘v‘f—)

89) A-&Y W(F 87), 369-370H (oM HIFE), I - 1FA, Balel Mz ge A4

}Jl

i

- 23 - MLt



o FHaehs E@o] WFol Yty
SAZ SR FE /e olfolth
webd @e Al464ze] AWEH GOl TF o BHE WAZ0

Y920 7o 75d das glva A4dEn

SR ERDY

MAle] B4 AW FHo Dol AnA Aeld FE of &
e AdE FRAWH, AAYIH, ZHEBYA Fo
Atk FAHOE WEAS O B FAL I
Aol AEG 5 YA R0 FRE AT} AXAAHE AL
o o e §R Fo e ofzke] Higel AW, WA A}
A5 ol ek AFIAAES] Ehol Ao T3k
olth. Seiteh, B, YRoIA BHA AAF sk Urkw

_4

Atttk HolA FFH

(2Fg AL, 202D, 2009; H2I1EEF040(1965)F1 A26H - £ERT751298 (BBF374(+)5E13315 ).
90) Adb4x== WMEE WA B2 &3 &5 £A7F AL, ¥ TREA S
HA B3 ARtez I AEHF =3 Eo] Jlow, A vpel o] dAl A&
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328) HEME (G 28), 116U (K& MED ), FLMHE 146), 7229,
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331) Schulze u.a., Biirgerliches Gesetzbuch, 11. Aufl. (Nomos, 2021), § 268 Rn. 4. 7}&
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= WHAE oYM R fuAe] GRS tFolA HASANA AAAE
e ol AEstent, UEES U A1250x A2E = ol F Ths
4E JAE7] fste] A1250% A|1sol vlste] FF 5 Hth 943 8
Ae AT

LU = fauEiy d2olA e doifels 2y AdUd=E
o gEgeds 7HIE davt =T ASATAD o]
o] A3 AMA¥=d= D A3A WA= AFAS AT FAGKEANA

Nt Holmg U3 Aol A AL aTeE AL
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HU
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GRAAAZN RIS & Y FHOE P FYohaw
FH T ZA Bl ZF 1A YFL WS AFAR

o 19209 BAGME “a7h WA olsWAT dEA oiRol e

O 8Ao]l EAE TAAL T A AAGOZA A T2

HolE 18 §istel WAt 150 A

A0 mhe 99w ATHeadel, A BelZ wASGTY F

415) FERAPE S| (F 70), 598-599™. FEEM(ST 146), 718Wo| ostH o]H G thele=
Y BEEHENAE JdAHATIL STt

416) FHERIAMRESEE(F 70), 6049,

417) WIRE=(F 11), 4258.

418) /NIRE=(F 11), 425-4265.

419) Cass. civ., 12 févr. 1929, Gaz. Pal. 1929 1, n° 615.
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gusly] A% AEz Hi 2 A - Bl 90 mas Uy
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ad T Uz g A3 WA Ty sesiE, 1o oe
AFH TARAC ol WA ABets Ao NE Aoy
AREe] o0& wEstnAl stk ol AR WA AL BE WA

420) A= &5 20), 804.

421) Cass. lre civ., 15 mai 1990, Buil civ. I, n°® 106.

422) FE &5 20), 80H. T4l 94(CA. Caen, 23 juin 1988) 749 ZAE dFY A
BFEY AAFHEY, B35 oyoAx S F glode ofE o A=A TE
Z1Z4ek R o, 719S 99 22 ol fE Bl dARAEES e

423) Cass. 1re civ., 2 juin 1992, Bull. civ. I, n°® 167. @ &: Cass. 1lre civ., 17 nov. 1993,
Bull. civ. I, n® 332.

424) AEH(F 20), 819,

425) tis < 2020. 2. 6. a1 2019934270217 &2

426) EE (ST 146), 714-7154.
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A =7k Akl AEow AelgA B
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2, Y BlEee)

M1342-1z= HHM= MEXZE EGSHA A= ERIt otLE HF YPes X
ol 23t O|R0&E & UL

H1346x thels, HAME gt 0|0l U= A7t HAME ot MFel H

nr4c
t

olti?lE, MIXZRH HME = MEXZL IHFXi0)

thet Xpalel Hefof st WAMXZF thelst=E st= mols MAEXS

b

n

ron

.
Heh SAlof gelxlojor stLt, CHRX|AIRI0] ALHo =

MZMN HH Ao XHAQ| AlekdTiol Xtals telgttt=E 2ALE EAIG
A

@ Eoti®l= FAIX0]o{of
Gl

mol= Z2{stA| OfLIStEt, tielet HAZE SAl0 UMUCt= AHE2 2E
dyez FE 5+ Ut

M1346—2x% @ XHAe| MFE HHSHY| st FXE Aotz MFAH7E
AMEXLS @HE Ho tiFoA MAEXS] H2E HAAZI= ER0=
= ORE7EX|Z Zdstct, olzfet tieles FAIEO0|0{oF St XHEXL7L

=
wBsts E4E0= Xael EXE 7RSO efrt,

cale ! zZg2s Aok Ade| UEHE WHE =94% H2
g T A= Bt o] F UEHS Uy 28 YT WES A
At Aot
428) W& FERAYES|(F 70), 561, 600-603W S F 1AL
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429) 2005 A|=% Catala =<t 11]12212 A2y 20133 AEH Terre =+ A59= A
28 BT AAAAA A-Ho] v AFE At A3A HAVE bsdEthe 4
o AL Hstxn Yot ok Catala ¢+ A1221% A1FE “AFE FFAEA, B

S 2ol ol HA e Ee Aok AFAE st Aelste AV olAF
ATt.” 2kl FomA, WAl FA L olsjdEA wE FES fFASAT. Catala,

Pierre, Avant-projet de réforme du droit des obligations (Articles 1101 a 1386 du
Code civil) et du droit de la prescription (Articles 2234 a 2281 du Code civil):
Rapport a Monsieur Pascal Clément, Garde des Sceaux, Ministre de la Justice, 22
Septembre 2005 (Ministre de la Justice, 2005), p.122; Terré, Frangois, Pour une
réforme du régime général des obligations (Dalloz, 2013), p.94 F=.

430) oA &(F 20), 2174.

431) ]| A&(F 20), 2184.

432) “HEL D3E= FAE <d(nanimate bouche de la loi)” ¢]2}= Montesquieud
HHAE, 28 Zg2odAe HAY ARs AN Fasn YdHAE 94 Fe
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o] RojE AU WI 0 Ynk- FAHow 1 AHE =Y 5
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ki
30

A1251x7F HANYAAE AT A S8 “HALT AFS o]9o]
A= 2 B F2A4A g8 L AMLs T Yy, o= JEZge W A

Aol SAs AT 2y Aok, A vt ALY FA #g 2016. 2. 10.7}
L2522 A]2016-1315(0Ordonnance n°  2016-131 du 10 fevrier 2016 portant
réforme du droit des contrats, du régime général et de la preuve des obligations)2]
A wet 2016 10€ 1dF=2 ABEHIL de= A =g WHS Hyo] Ak
Aol MYE AAE dF Fdistdct. AP, 2lHstel 7|22/ AL 2020), 449
Fz N =g WY Al1342-127F G AR olgte 253 ¥dS F5HY
TAA A - HgS JAA Y A =3 ol AHEFe Yo BT

433) FHERIAESHE(F 70), 5639,

434) Terre(5= 429), p.102 =

435) A|1346x2+= Terre &b AGSZROA 2kt Ao EA, arjde) Aujz Hd Y A3
of Wzt WANAAAE dwrsiAzl Aot Terre(F 429), pp.102-103. ¥HH Catala
2 A125929] A9 UZ2dH-3 W A1251F9) Al HAAN AR Hete] E
AFE ¥3A . Catala(F 429), p.133.
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436) A

437) A}

438) sk AR 8}

439) A|1346-1=+ Catala =+ A|1260E 1= =g+ A o|t}. Catala(F 429), p.133.

440) A1346-2z% A23FS Catala 2<QF A1261% A|23rol|A Zekgk ZAolt}. Catala(F
429), p.134.

441) FERAPHES)(F 70), 604-6069.

442) A1346-2x A1 AlEL Terre =<t AB6x A1FoNA =<ekst Aol Terré(F
429), p.103.
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A Frof hofuiee ofo g Aol 2 A7)l o3t ghejuiee] 7b

SHe 3B o & gomz 1 ede AM zZIx ww A
1346-2 A28kel WIshe] WA srhad

Folmlel Aol® A} otelH o WEFTA @A
Aok TelE ALY 5 Yrkuo

|

rlr

X. olg& o}
1, 18654 7 2IH

olgrg]ole] 18659 T WIW #1238%, A1239%, A|1251%, A1252%
A1253%E AEd TPx YEEe Uy A1236x, A1237%, A1249%
A1250%, A1251%9 A3s] 2o e FAs Uk

olof #et= B HFo| hslH e A 18651 WM A|1238% Al

FAE A “A3A” g & F A=A Y7ol

UARH. 52 A2 A-¢, AFA Bo|mo| o]dq & ofxol 37 WA
7} obar 445 ol A gle A3ATE MAL Aol WA £V
3re 71E HEd A Aolrlel BB ad Fgolzgte HlHe] AV
HQch40 1865 MW A1239%0] Fatele, AAATF AT AH
ool ol BAAVL = AE S AR 2 AT o]fU) flonm

2, FE AT AN ZFHEF AR oIl Bk Fgol Uit

ml

N

443) FERAPEE3(F 70), 605H F=

444) o) A&(F+ 20), 2184,

445) A& A%, B2 o xo A3A WA ARQEe] ofbd mhEllel &g HAE HFol
T AU I A daiA dig el o3 WAle A3A WACE obd FF
wjl 7} (Leistungsmittlung)ell 71zt

446) Ministero di Grazia e Giustizia, Codice Civile Testo e Relazione Ministeriale (Istituto
Poligrafico dello Stato, 1943), https://www.consiglionazionaleforense.it/documents/20182/
174648/Libro+V++-++Delle+Obbligazioni/f2b2c447-bc30-4f33-b193-7535492a386d (31 ge
nnaio 2023), p.117.
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Aol oAtofl 2et ) MIBAIZRE HAHEE2 MBXA= I
HM3Xtz stH= X719 Helof tielst== & 4 UCH ol2{gt thels &
AHez HHQL SA0 &SHo{oF ofrt.

1202 & (AHEXt2| ofAtoll o5t chel) @ HFE Wxlst7| {Ist

EE JIEt tHHES X8 MFEX= MBEXL S27t gl ER0=

2
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2 Stog XSl He|of test=F & + UL

0| 7[x{%=|
ol ofzfgt

H1203Z(HHUR) TS 2 Z0f sligstes dR0ll= HESQ #doll 2lsto

AN
XA of =7t 2] Bt LHOIM HEHXISH XHE ?let 8%

447) 92 AxlE, o|gelof MAH(ZHANTw SIF, 201D, 243, 251-253A 7 EHEE,
o|gzlo} RiZMCEHIEM HBIMNEGEHIE, 1986), 278, 281-282H & 313 T
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5. 7|et HE=Z Hol= 8%
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ARH o FQA e, bk ADAS ATA 1 Tt 9
B FT F YEF Atk F ATA} wOHELE HAA
& ol AU ool M| R AR W of
G 7AA olUBThMY g B AAAT AR WAE

rulm

o

g

i
ol

<
T
K
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Ads s, 1 Ade Aelgae] Uze] Hastelor s Aeld
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W3 5AS W golth et olgel WM A3AE AAAY o
A WEtel® WAE ZWY ok o hE WARYAE B}
S 0% ATAZ JUE FARIOISVEHE T 5 UThe0

448) AN 5(F 447), 243, 244,

449) Cass. civ., sez. II, 30 gennaio 2013, n. 2207. B33 AXHAFZE ot Cass. civ.,
sez. 1I, 28 aprile 1982, n. 2651 AHA7} ABA AA R £ ol AHA| ALA
o] A3Ae WAE AFste AL AGSTL FASHA S

450) Cass. civ., sez. I, 29 aprile 2009, n. 9946.
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X. 9uHA

T3zt 21452 - 2YOISY 2| AE0|EPESY

Rl22Z (EreIi Rl 0l8) D Efelel M3xt EE BHol thet HPE 0|yt
£ e, 27 Y0l MYSIR st AW HYsiss Aol s o
Ols, RYOISS WXIaH| Slstol WS St= LHOIM T EfRIolA| brat
¥RES 2er)

(officious)” FFOo 2 ItFdle] FAS BAHS= Aol AEZ JAold

) %o A BASE, WS A Ak B4 wel okzre] )

451) Y H Ol EHE = AEHE olYA| T, v|=HET 3 (American Law Institute, ALD7}
2" Helol FHE A ASEA I A AYE 4 dATT Ut
452) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. a (2011). ©]
T T8 AAL 43 HEE Ade JSEAE EF9 AE8H AdFoe 454
=0t ouk miRA(EER), sidTxE T ARRFY Afole IARHAAE ALY A
T W P TE I8 H ARG Foh FEE R RiEFERNGHR

it, 1995), 9-10W(E R ETH) FZ.
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Fol AASE Al A ASE 9 225 FHHOE WSt §3
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@ Aol AR, ARPORE AW - TAE AQEE AR 7
Fol Wk 7 8L F77h obd HE(degree)®] BAE THIFITLAD
@9 A9 g EF A

3A WA ARREo|Th S XAFE A HAG=
oA1F o) g AHl A~ 5 A (necessaries)
o] diFAFA FAFHJAOUY) A= el He uiztd v aA 9

Hex A3AZE WA F AFANA 4T ¢ A8 Frze A

453) AAF Z& J. Gold, “Accord and Satisfaction by a Stranger” , The Canadian Bar
Review, Vol. 19, No. 3 (1941), pp.165-209 #=.

454) Ot EHA tEH AE5S fX3 Jde vT FolRduF WH A1855F+=
“HAE AFAY AAATE AR HAA ol olsiAATE A= Wiyt obd 3,
AR oJAte} F@sHAl A3ATE & & Aok g FAS T Qo A1825xFH
A183027tA HAANHE FASE T, FEste AHo] HE&HA ofYgn. Fol
Ao pFo A A3A WAl "W wAIATieet ##stel= Saul  Litvinof,
“Subrogation,” Louisiana Law Review, Vol. 50, No. 6 (1990), pp.1143-1182 #F=.

455) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. b (201D).

456) A7 22X J}Eg 7o 52 HMAE T Afole A3 FFAdo] FAH
o} o] E7}3stt

457) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. ¢ (2011).
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Y9 AASAE D aA )
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A7 = ZEA|] Hr} 6D o] X 7] A|3zke] Tl AAHE WA=,

458) Estate of Bends, 589 S.W.2d 330 (Mo. App. 1979).

459) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. f (201D).

460) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. g (201D).

461) Barrett v. Barrett, 44 Ariz. 509, 39 P.2d 621 (Ariz. 1934). $-2lygoll = #23 3
FolFAte] A1Ap FFoFAd e FBATE TABI AT Aok tiEd 2012
12. 27. A3 20119496932 #2 =,

462) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. g (201D).

463) Tipper v. Great Lakes Chem. Co., 281 So. 2d. 10 (Fla. 1973). ¢-gluate] fAH3
A 2= oY 2014, 12, 11, A3 20120415602 &2 Z=.

464) Restatement (Third) of Restitution and Unjust Enrichment § 22(1) (201D).

465) Restatement (Third) of Restitution and Unjust Enrichment § 56 (2011).

466) Restatement (Third) of Restitution and Unjust Enrichment § 57 (2011).

467) Hulen v. Hamilton, No. 02-06-00288-CV, 2008 WL 553812 (Tex. Ct. App.).
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Ao MAE Tt AAATE LA He olYo], AFATE FA—ETFL
2 A He Edfol st At= ol FTFE ARaLzE AR U
TH68) ThRt HERol A fEigk Zio] ofye}t Wlo] RS2 ool
gt FA AxE BAE] sty FBEE AT FAEEelR e
T Qa6 JRE - A H
Aol whel WMol Ak AFAS mEsle] Wdasle] ok 3} 470
a3 AL Aedd v HEs oAuUZAAY FrHANA =8 A
sAsts vE FrIRA
=718 dHEE= ZdolAlobe] 1950 AleFH(Akta Kontrak 1950) #|42

z A=} ATha

468) Restatement (Third) of Restitution and Unjust Enrichment § 22 cmt. a (2011).

469) Memphis Little Rock RR. v. Dow, 120 U.S. 287, 301, 302 (1887): “®AxthY A&
Ackol B2 Aol otk IAL FHHA FxEEA, 427 HY =3
gA4S % SHo=nt A, ME FAR 7He] ougt AgAAGE FHs)
o.” yolr}l Atna Life Ins. Co. v. Middleport, 124 U.S. 534, 548, 549 (1888)°] w}=
A, U AAANAEE HA gARA, dEHAA 713 Aotk AAE A2
Gregg H. Mosson, “Comments: Equitable Subrogation in Maryland Mortgages and the
Restatement of Property: A Historical Analysis for Contemporary Solutions,”
University of Baltimore Law Review, Vol. 41, Iss. 4. (2012), pp.709-740; James Morfit
Mullen, “The Equitable Doctrine of Subrogation,” Maryland Law Review, Vol. 3,
Iss. 3 (1939), pp.201-220 %=,

470) US. Fid. Guar. Co. v. Bennett, 119 So. 394 (Fla. 1928); Harford Bank of Bel Air v
Hopper” s Estate, 169 Md. 314 (Md. 1935); Sec. Ins. Co. of New Haven - Conn.
Indem. Co. v. Mangan, 242 A.2d 482 (Md. 1968); E. Nat’ |1 Bank v. Glendale Fed.
Sav. & Loan Ass’ n, 508 So. 2d 1323 (Fla. Dist. Ct. App. 3d Dist. 1987); Kala Inv.,
Inc. v. Sklar, 538 So. 2d 909 (Fla. Dist. Ct. App. 3d Dist. 1989); Bachmann v. Glazer
& Glazer, Inc., 559 A.2d 365 (Md. 1989) & =

471) AAMT AL JHHFE(E 3), 206-207H FHx 2E U &L ofle} Zrh
ZaolAlob 1950 Ak Ad2x AFATE ASHZHE AR ol FHE A4,

AAAE I ol Fol AFAAA oldqE FATE 5 it
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34 <FH ¥ 2 (Principles of European Contract Law)47® A|7:106 %+
Ak 27174 MAA olP& 838t AFE AYstdA, AT A FAY

Solstol] B9 SALRaD), AR oW Bt LT ol BAE
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At 9o itk
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TAoltk. EE Y F7 ®AZE AR ol o] d(vicarious
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U, A3ATE ol Al AEAY o)L A, Ak WE EE F
Aol Hlales wols ol FAFLLD A FEAe 7|&, 9, 7|E A
2 A 71gte] AFA7E AdeE A9 EHQ] o oln, AR TH
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472) 9L AAE (5 360), 5148 S FusAh
473) ©]3} ‘PECL’ o|g} 3it}.

474) AAE A(F 360), 516-517H.

475) AAE A(F 360), 516H.
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0
A7loll ollStx| ot Zo| Fest AL

476) AAE A 360), 5157,

477) AAE A(E 360), 5169,

478) AAE H(F 360), 517-518.

479) AAE H(F 360), 5157,

480) Rk, “THHATHAA, AR, MSHstm KB, A44d A425(2003. 12), 389

Uli 71—1
481) HAe ote)& o, Von Bar, Christian & Eric Clive ¥, SHUAIHBEI|EQH &
2|-7|efm: DCFR M1 ~M4AH(HFH, 2012), 301H-S s}
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Abstract
On Voluntary Performance of

Another’ s Obligation:

Requirements and Reimbursement

PARK Jaekyung
School of Law

Seoul National University

Since Article 469(2) of the Korean Civil Act (enacted by Act No. 471 of
Feb. 22, 1958) declares that a third person who has no interest in the
obligation cannot effect performance against the will of the obligor, Korea’s
academic and legal circles have hitherto focused on clarifying the definition
and scope of the notion of “interest.” Unlike conventional interpretation
however, this thesis aims to answer a rather fundamental question: why
cannot a third person without interest effect performance against the will of
the obligor?

It has been a widely spread view that the idea which runs through
Article 469 is that no one can force an obligor to receive unwanted benefit,
and otherwise the obligor may remain open to merciless recourse of a third

person who has performed an obligation. Similar narratives can be seen in
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Article 453(2) (Assumption of Obligation by Contract with Obligee) and the
proviso to Article 501 (Novation by Change of Obligor). However, more
and more scholars are raising doubts over such explanation, and paying
attention to the uncomfortable fact that side effects of Article 469(2) surpass
the benefit it brings, forcing an obligee and a third person without interest
to bear unilateral damage. For this reason, most other countries stipulate that
the performance of a third person without interest can be deterred only by
the agreement of both obligor and obligee.

Being aware of this problem, this thesis examines the problems
Article 469(2) causes and seeks lex ferenda of third party performance and
reimbursement system.

Prior to a full-fledged discussion, Chapter 2 outlines the
interpretation of Articles 469(2) and 480, the provisions on third party
performance and voluntary subrogation (Forderungsiibergang / subrogation
conventionnelle) respectively. After reviewing theories in Korea, Germany,
France and Japan, it will be shown that the legal nature of “performance
(Erfiillung / paiement)” is a juridical quasi-act (geschdftsihnliche Handlung /
acte matériel), which means that anyone can effect the performance in
principle. However, by using terms such as ‘“nature,” “interest,” and “third
person,” Article 469(2) strictly restricts third party interference. Despite large
number of Korean and Japanese court cases accumulated over more than a
century, this thesis shows that such notions are inevitably ambiguous,
causing significant confusion in practice.

Chapter 3 argues that the current third party performance system is

not only abstruse but also unfair, and has considerable economic side
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effects. Considering that Articles 469 and 480 are mere translations of
Articles 474 and 499 of the former Japanese Civil Code (enacted by Act
No. 89 of April 27, 1896, and before amended by Act No. 44 of June 2,
2017), it is requested to examine the discussions of Japanese legal scholars
in the 19th century. From this, it can be drawn that there are two main
reasons behind limiting the performance of a third person without interest:
protecting the obligor, and protecting the obligee and safety of transactions.
However, it is questionable whether the Ilegislative intent is just or
necessary, since it is based on an old-fashioned feudalistic mindset or can
be accomplished by Ilimiting the amount of recourse. On the contrary,
Article 469 encroaches on legitimate interests of obligees and third parties,
leading to substantial harm to the society as a whole. This implies the
reason why no other country has legislation similar to Article 469.

Chapter 4 deals with how and to what extent the requirements of
third party performance shall be relaxed. This includes the issue of the
recourse system and voluntary subrogation. Based on the conventional legal
doctrines of negotiorum gestio and unjust enrichment (Riickgriffskondiktion /
enrichissement injustifié), this thesis concludes that a person who has
performed an obligation may exercise recourse, but merciless recourse is
structurally impossible since Articles 739(3), 748(1), and 451(2) strictly
restrict the amount of the reimbursement. Thus, Article 469(2) shall be
abolished.

On the other hand, unlike Article 469(2), this thesis suggests that
the provision of Article 480 on voluntary subrogation shall remain

unchanged. The amendments hitherto suggested by jurists commonly stipulate
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that a third person without interest who performed an obligation against the
will of obligor can exercise recourse, but not be subrogated to the rights of
the obligee. However, this may let only legal experts to use substitutive
methods such as assignment of claim or nonfiduciary surety’s right of
reimbursement, leading to de facto extinction of third person performance.
Meanwhile, lowering the hurdle of voluntary subrogation shall also be
reconsidered, because it is necessary to ensure room for the obligee to
intervene at least at the voluntary subrogation with the deletion of Article
469(2).

Promulgated as Article 474 of the former Japanese Civil Code in
1896, Article 469 of the Korean Civil Act has been an obstacle that has
severely hindered third party performance. Considering the fact that Article
469 is not only a remnant of Japanese colonization but also a legislation
significantly out of date in the 21st century, it shall be amended as soon as

possible.

Keywords : performance by third person, interest in performance of
obligation, right of reimbursement, voluntary subrogation,
negotiorum gestio, unjust enrichment via performance of
another’ s obligation, Article 469 of the Korean Civil Act,
Article 480 of the Korean Civil Act
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