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Abstract

Diversity in the Composition of Collegiate Courts

- With a Focus on the Full Bench Decisions at the Supreme

Court and the Constitutional Court of Korea from 2000 to 2021 -

Hoeun Jung
Department of Public Administration

The Graduate School

Seoul National University

Around the time of the transition of the justices at the Supreme Court
and the Constitutional Court, many civic groups express their concerns
about the uniformity of the bench and call for diversity in their
composition. Judges today are no longer the appropriators of objective
and impartial decisions. The influence of individual psychological traits of
judges, as well as the socio—political context they encounter on legal
decisions, has been established as theories through hermeneutic
discussions. Empirical studies on how judges are political agents that
make strategic decisions to attain their goals have also been compiled for
a long time. Moreover, in the trend of judicialization of politics, one

cannot be too vigilant against the possible bias of the highest courts.

However, the civic groups’ argument is problematic in that it identifies
the external uniformity of the collegiate court as the cause of the
uniformity of the perspective toward facts and legal opinions. Conversely,
this leads civic groups to focus solely on diversifying the judges’ alma

mater, gender, and age, which are typical symbols of external uniformity,
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in order to break away from the uniformity of judgment. While this
opinion may originate from the situation in which the Korean legislative
system limits the Supreme Court judges and the Constitutional Court
judges to the people who passed the bar, this method is somewhat
lacking in consideration of the significance of having pluralism realized in

the highest courts.

Therefore, it was necessary for this study to conduct an empirical
analysis of the existing arguments concerning the "externality of the
questionable judges who lead to uniformity,” which has been conceptually
conceived through conventional wisdom. Moreover, this study aimed to
identify ways in which the discussion on diversity and the appointment
of the Supreme Court and the Constitutional Court judges can be
conducted on an empirical basis. In this light, this study aimed to verify
how the concentration (uniformity) of each indicator in collegiate courts

affects the concentration of the legal opinions of the courts.

For this, this study conducted a literature review and found that most
studies on diversity took an organizational management approach to focus
on the relationship between the diversity of personnel and organizational
performance and cohesiveness. Studies that analyzed judicial judgments of
courts have mainly researched the relationship between personal
backgrounds and judgment tendencies with individual judges as the unit
of analysis. This research, therefore, used the collegiate court as a group
as the unit of analysis to analyze the relationship between the diversity

of the bench members by factors and the court’s diversity in opinions.

The methods of data collection and analysis for this study were as

follows.

In the case of the Supreme Court, this study collected the personal
characteristics of the Supreme Court justices in office from January 1,
2000, to June 30, 2022, and all the full bench decisions made during the

same period. In the case of the Constitutional Court, the personal
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characteristics of the Constitutional Court justices who were in office
from January 1, 2000, to December 31, 2021, and all the full bench

decisions made during the same period were collected.

The full-bench courts at the Supreme Court and the Constitutional Court
within the analysis period were classified depending on the courts with
the same personnel, and each was assigned a number. The Supreme
Court was divided into 43 groups, and the Constitutional Court into 23

groups.

Excluding the overlapping personnel, a total of 63 Supreme Court justices
and 44 Constitutional Court justices were subject to analysis. A total of
35 items, including the gender, year of birth, alma mater, major legal
career, the appointing president, and political background, were collected.
This study also collected the conclusions made by each judge on all the
decisions made by the Supreme Court and Constitutional Court during the
analysis period. Three hundred and sixty—eight full-bench decisions were
made at the Supreme Court, and 11,260 were made at the Constitutional

Court.

The independent variables were as follows. The concentration, mean, and
standard deviation of the items collected from each member of the court
were used as independent variables. The Herfindahl-Hirschman index

(HHI) was used as an index for concentration.

The dependent variables were as follows. First, the "opinion agreement”
and "decision agreement” of all individual judgments made by the
Supreme Court and the Constitutional Court within the analysis period
were calculated. The definitions and the calculation methods regarding the
opinion agreement and decisions can be found in the paper. The HHI
index was used to calculate the agreement level. Afterward, the average
level of the opinion agreement and decision agreement made by each
group was calculated. Each group’s opinion and decision agreement were

calculated and used as the dependent variable.
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This study analyzed the correlation between these independent and
dependent variables. In addition, the relationship between the dependent
variables and the independent variables, which were converted into

dummy variables, was compared by the group.

The main findings of the research on the full-bench courts at the

Supreme Court were as follows.

First, no empirical evidence could be found to conclude that the average
age and the standard deviation of the age of the members of the full
bench influenced the level of opinion agreement. When the analysis was
limited to the recent Court 4 of the Chief Justice of the Supreme Court,
the levels of opinion agreement between the group of Supreme Court
justices above the average age and those below the average age were
highly similar. There were no uniform Supreme Court justice groups with
a relatively higher age nor a relatively younger Supreme Court justice
group that actively presented diverse opinions. The diversity in the views
within the court was not created by mixing similar or different age
groups. Opinions varied as much as in the Supreme Court justice groups
with relatively older justices than the other groups. The diversity of the
views in the full-bench trials displayed the same patterns in both age

groups.

Second, the correlation between the concentration of the Supreme Court
justices’ alma mater and their opinions was significant at a .05
significance level. However, a significant correlation was not found in

Court 4 of the Chief Justice of the Supreme Court.

Third, when limited to the Court 4 of the Chief Justice of the Supreme
Court, the level of opinion agreement between the Supreme Court justice
group who previously worked as high-level justices and the justice group
who did not was similar, and the result was similar to the overall level
of opinion agreement. No empirical evidence that showed an internal

uniformity in legal opinions could be found among the Supreme Court
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justice group who previously worked as high-level justices.

Fourth, in terms of the overall analysis period, a statistically significant
correlation was found between the concentration of gender and opinion
agreement. However, when limiting the analysis to the recent Court 4 of
the Chief Justice of the Supreme Court, the level of opinion agreement in
the male Supreme Court Justice group was lower than the female
Supreme Justice group, and the diversity of opinions within the male
Supreme Court Justice group reflected the diversity of the overall full
bench courts. This indicated that the female Supreme justice group was
more homogenous than their male counterpart. Furthermore, the fact that
the diversity of opinion found in the full bench is realized to the same
degree in the male Supreme Justice Group suggests that the opinion
spectrum of the female Supreme Justice group was incorporated into the
opinion spectrum of the male Supreme Justice group. For the female
Supreme Court justices to influence the overall diversity of opinions, the
general level of opinion agreement should have been lower than that of

the male Supreme Court Justice group.

The research findings on the full-bench courts of the Constitutional Court

were summarized as follows.

First, there was no significant correlation between the changes in the
average and standard variation of the age of the Constitutional Court

justices and the changes in the level of opinion agreement.

Second, a strong negative correlation was found between the
concentration rate of the alma mater and the levels of opinion and
decision agreement. There was no empirical evidence to support the
existing conventions concerning the concentration rate of certain schools
and the level of opinion agreement. The result suggested that it would be
prudent not to assume any internal uniformity based on the judges’ alma

mater.

Third, the influence of the concentration rate of the Constitutional judges,
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who were former high-ranking judges, on the level of opinion agreement

was not confirmed.

Fourth, the correlation between gender concentration and the opinion
agreement of the court was not identified. However, an analysis limited
to the constitutional adjudications by Court 6 of the Chief Justice of the
Constitutional Court showed that the levels of opinion agreement in both
male and female groups were both higher than that of the overall court.
This showed how the male and female groups were different but
internally homogenous, lowering the general opinion agreement level.
Although 1t was a limited analysis, this study also found empirical
examples of female judges joining the homogenous group of male judges,
thereby enhancing diversity. The findings suggested the need to conduct
an in—depth analysis of whether there is a systemic difference in legal

judgment between men and women.
The limitations and implications of this study were as follows.

First, this study did not draw results using all the collected data due to
limited time. More discussions would have been possible if the opinion
and decision levels of each topic had been calculated and used for the

analysis. This will be continued in a follow-up study.

Moreover, the findings of this study should be interpreted with care
because the full-bench courts are not randomly extracted samples but are
intentional samples that are products of a high degree of political action.
For example, it may have been impossible to capture the natural changes
in characteristics as people age using the full-bench court decisions.
Someone who is relatively older but can create a fissure in the existing
opinions of the court may have been sitting on the full bench, and the

act of the trial itself is a product of artificial and continuous corrections.

It may be foolish to consider that external criteria can determine the
judges’ legal opinions. Many decisions in the United States and South

Korea have, in fact, defied the expectations and anticipations of the
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person who appointed the judges, as well as the concerns raised by the
public. The perceptions or consciousness of the judges inevitably change
and constantly respond to changes. Nevertheless, there is a real need that
cannot be left entirely to the judge’s will, and while there are limitations
to this discussion, this researcher concludes this study with the hope that

this discussion continues on a firmer foundation.

Keywords : Diversity, Composition of Collegiate Courts, full bench courts,

Supreme Court, Constitutional Court
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