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M A ARFA A8 Zelo] obd A3AHanother person)7F ©]9]S

=
= AR Auuges AEs Ansy ek WEd 29 3

455
9 5 obgolH FAHOE =Hh),
dst g Ak Qe e Al ARE WP Lopy RS

46) Cecily Rose, International Anti-Corruption Norms, Oxford University

Press(2015), 105,
47) UN Doc. CAC/COSP/IRG/1/3/1/Add.7, 8H. ol A F A

Aot

48) &3] ‘any person who directs or works for a private sector entity’,
= R FAE Q38 T FAE flete] Aot AgE SEith

T AA ofmlel] tisiM = obel A4 A2 =

iy

Ao e
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ddste] ool ool 71 x4 Jid 24rF FARIA, FaiF
EHAL oA ZEHEA & AdE oVt v FuwHze &
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A AQBAE AEsts MHEAS AL A= Fae Aol ofyz
B A #EAS T o vk oy, B B s
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‘Fae s EEi= Fo] ©@o] ‘corruption’S ‘] th(break) BFi= 5o
gZtel o] ‘corruptus’ WA= ‘=Y A EES S8k 2t'lo] ‘corrumpere’©ll
A FHdstd Ty A E=d 54 o]F ‘corrumpere’= U TFAIA R ‘F
B F v E Yulsitia sktss I E Sesle 5 Y o] ‘Korruption'®=
9 2t¥lo] ‘corruptus’oll A frElE wolzA WA, ¥y Z& wFEn W
Ho] Hu, A=Y A gpF 9NkE om|gral &6

20173 +3lo mEE SAHE JoAlH S ‘corruption’ S ‘M E EE
oA EFE Fote], 4 oF oldqd A HAALES =AY FHst
+ Zl(perversion or destruction of integrity in the discharge of public
duties by bribery or favour)” o=, ‘Fu3to] & F3= ‘corrupt’ =
“ol - o]l M e AT %"a“éii—ra Hl EZol# o St (perverted
from uprightness and fidelity in the discharge of duty)”, “H& T
1o f-AFEE Aol 43S WS (influenced by bribery or the like)” 52
2 Aostdrtar oS A4 QQE UL AETdEAE AT S2¥=
oAb (Oxford Advanced Learner's dictionary) oA 7 A3}
‘corruption’®] Aeol& “53 oW AgE 7zl Ao, FAAT = 9
sk 39| (dishonest or illegal behavior, especially of people in
authority)” 522, ‘corrupt'®] 4+ “E& WE 7R = oW 9
o 7] Skl F-ABAS ALY ARe As dAste He A4 Ads
Abg3t a2k d=(willing to use their power to do dishonest or illegal

things in return for money or to get an advantage)” 2% &<l%

T} 58)

54) Colin Nicholls et al., Corruption and Misuse of Public Office(3rd edition),
Oxford University Press(2017), 1H.; Kindhiuser, Saliger, Das Unrecht
der Korruption, Albrecht u. a.(Hg.), Kargl-Fs. 2015, S 495(¢F+4, 9]
=, 350H A A1-E)

55) k4, #19 =, 3504,

56) Korff, Handbuch der Wirtschaftsethik. Giitersloher Verlaghuas.

Giitersloh(1999), S. 310[AA &-ol&aw, “71d W ZAAHA e 23 oS
93 U WA Fu” FoME A167W A3E(2015), 569 ol A A<l -&].
57) Colin Nicholls et al., &Fe] # 14,



) 7‘447} ‘/]T(dUtY) NS Aol T4 1 oF2HE =xy
47 = 2204 (fidelity) & 7| 2] = (o) = w3 ah) o
Foeo] 2ds e v FH9o Ao+ ‘HH(authority, power) el
o ol 9y mi wAgAo Ry 2}

= qoil?LE{ bﬂo}ur(ﬂ H;ﬂ;ﬂ

] (favour, advantage)®] Xﬂ%-%%’O]

2. = A7 F-A 2 Jid A9

AR A7) T Al Ao iz, HoE Hod uo] A}
HeE JMEozZA Y o] ‘A A ’Ql(private) ©]&  HItth oA
‘corruption’ S Al A28 (World Bank)2 “Ate]g A7) 3t &2 Ao
F-&(the abuse of public office for private gain)"59o & =tA| 5 A7)
T(Transparency International, TDE “$Idwe AHAIS Ale] HE5S 9

st 83 Z(the abuse of entrusted power for private gain)’60)S

2 A9t} ALy Aol B %xqo oo 6‘}]401_‘—— 2}
Aelstd, 9 7 Aoe M= dupdedt Fus e TR
AR el el s o] X ek gl whst 'ﬂd%_u A2z A4z Oh=
& FAATE Aok HAstel 1 A9 BE ATFS FEAY HES
fiutato] 2b7] H= AR o]o& EXshE TE FAAL AT

ow FA&IL Ak

58) Oxford Advanced Learner’s Dictionary(URL 4
https://www.oxfordlearnersdictionaries.com/definition/english/corrupt_1?q=
corrupt, PFA 2 &1 2023. 7. 2.)

59) World Bank, Helping Countries Combat Corruption(1997), 8%4.

60) Colin Nicholls et al., &re] # 34,
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ol Aol Adf el tlste] o]s]e] F&(conflicts of interest), & A4 o]

= AAQA AFE AT = HolA H-9)
U 71d 5o 249 9 HAdA
A & FAJANA =2 A=A
Els o107} 4=<] ¢l (principals and agents),
e e} 429 AH(fiduciaries and beneficiaries), 7L H1¢] Z+E A g9 &
#HA| (relationship of trust and reliance)oll ¥ #& 4o H 3k (assigned
rights) ¥ =9 9] ¥ (delegated duties)E2] #A W(network)e] a3 ZF
= TASHA du oln] BE U FoARE ASS WA 2
of fdlel e LA oF (L fAUde] FIhY ANIEIA ARA L
4007 T FHEANE Fosk=d, sl FAdde] (Aol g
o] F9}) FE3l+=(conflicting) AFA o] ol E-FHstogx 1 o= 9wt
& A5, Fod A A vtste] FdE AAVE 2 8 H =
ojg A o] At AAE EeHe
D) oA 7l olsFEe W
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32,
v

71) Stuart P. Green, 19 &, 574.
72) Stuart P. Green, 919 &, 57753,
73) David C. Donald, “Countering corrupting conflicts of interest: the

example of Hong Kong”, Modern Bribery Law, Cambridge University

Press(2013), 66.
74) David C. Donald, 912 &, 667674.
75) David C. Donald, 912 &, 674.
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2. A& g o] EnF A AR P (market model)

ool Adjel= g, RoAe R4S A4 Aol FaA e of

X
FEol A zrolop th= o] Ent ‘AR (market model) °lE%= ¥

Al A7IH I YT o] ol2E HESY TAFES AFY Hd(a
breach of trust)7} obd Ao} AlZe] 75l gt sz el 2t
(e}

ow WIZkF el HEo] AW AlFY Aes ek A Hl R
TEFFG HELS ‘vujsod s oF @ AL wusts A, S EYA
%(black market)s @A gt HolA M= FiEEATL Z0h70)

Lol7b o] AdlE, AUAY U Ateld] #AE EUYE FoHEE
olgfleti= o] En} ‘FA/AYQ Ed(agent/principal model)’78)01 7H?l
A ojalel 23S v o] AEHAE AUAA Fdv= HolA F
HE Y RlFo EHAT|= Aol Xég}ff}ﬂ]

A HEWHF Agel AL sote] 2P RA

ﬂLL,

76) Peter Alldridge, “The Law Relating to Free Lunches”, 23 Company
Lawyer(2002), 2641 % 267W[Law Commission, “Reforming Bribery : A
Consultation Paper”, Law Com. CP No. 185(2007), Appendix D para. D.2
2 D5A A L& ]

77) Peter Alldridge, 919 =, 264" % 2679 [Stuart P. Green, 2] =, 594

2 Law Commission, 919 &, Appendix D para. D.6, D.7.o1 A4 2} &].
78) Ho“’] TUAJN-o]dFARt Azt AARE FjHFE oldlste e 4

3, o] B A3 e, RuAe BALS o ewr X Az AselA
e AdE Rgor: ofed S/ BAGA et 9%
ole} & % gtk

79) Peter Alldridge, %2 =, 2649 [Stuart P. Green, &9 =, 59% % Law
Commission, %2 =, Appendix D para. D.6, D.7.91 4 A <1-&].
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1. UNCAC A H34H M=

1990 i -8 U b 7Sl A FofjAlel @3 Bl g5 MEL
Hgol 4 H”ﬂ,gi thothh, 2000947 UN %3] A9delA Agoz i
0o

SEA B FEHS A4 Bkl EFAHH =AW YA F oFthe
United Nations Convention against Transnational Organized Crime,
UNCTOC) e] zjgls]o] 2003 9¢ 19¢ Tasoy g g2 2
22X Aol i HERADTS et oeR e Y FAE AU

31919t} .85

AR AN

oo UN=> 20004 12¢ 4Y A55A+ F3] A, UNCTOCS+=
Bol BAE A% E&AA FAUG] Aol ATHL AYFIA, o]
2 918 UN vhebgAl 2 93 4 F(ODCCP)® Abstol 5891918 (ad

“Reforming Bribery : A Consultation Paper’(Law Com. CP No. 185),

Appendix B para. B.30. ¥ B.43.
85) Cecily Rose, <r¢] & 100W; Philippa Webb, “The United Nations

Conventions Against Corruption : Global Achievement or Missed
Opportunity?”, Journal of International Economic Law Vol. 8 No. 1,

Oxford University Press(2005), 2037204.
86) Office for Drug Control and Crime Prevention. & UN w}2F® Z = (United

Nations Office on Drugs and Crime, UNODC)¢] & Alo]t}.
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2 A nrsn olF S|yt FapdAy el geks fske] 2002
W19 2195 20039 10 197bA] & 7AFE 9] 3] 9 (session)E A X
A F 8%, T/ 2oz FAE HFT Fokete] =EH A, 2003
10€ 319 AI58% UN F3]oA ¢ UN F-a =] 3 efete] &2 2 o=
A E o, mEzol 307 o] & 20051 129 14UA = §] Hokol
WEHATS UN RaAgele RoEds Sgae o fte
Me HxY, 281 AARAE FH3)
Al g oFo] t}.89)

2. UNCAC A21%9] g 2 o

A2E NREE] B

7 GRS AA-FE T 4 BEF A B Age 319

2 OH% 4% B WHE 7S] Astel 28d 9 R 1 9

248 A9 A2 n

. oRRERe] FAE 9S4 B 1 FAE 5] date A
N, 9] A9 gFe BEem, 19 o Ro] gurstel A9 =

59 E St eE, 1 = H = S B
S AP A o okk.qo wi AT HY
U A9 dFe By, WREEY FAE 95e A B

87) UN Doc. A/Res/55/61; Cecily Rose, ¢r2] 2 1007101H; Philippa Webb,
Qkol =, 20472051, o] &-Al, kel =, 1304,
88) UN Doc. A/Res/58/4; Cecily Rose, 19 &, 101'H; Philippa Webb, ¥ ]

=, 2047205H; ol &Al, 919 =, 1309.
89) Cecily Rose, $1¢] #, 974; Philippa Webb, ¥ =, 191,
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90) P& v 2o
“Article 21. Bribery in the private sector
Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as criminal offences, when
committed intentionally in the course of economic, financial or
commercial activities:
(a) The promise, offering or giving, directly or indirectly, of an undue
advantage to any person who directs or works, in any capacity, for
a private sector entity, for the person himself or herself or for
another person, in order that he or she, in breach of his or her
duties, act or refrain from acting;
(b) The solicitation or acceptance, directly or indirectly, of an undue
advantage by any person who directs or works, in any capacity, for
a private sector entity, for the person himself or herself or for
another person, in order that he or she, in breach of his or her

duties, act or refrain from acting.”
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92) UNODC, “Travaux préparatoires of the Negotiations for the Elaboration
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Corruption”(2010)(©]

“Travaux préparatoires’ 2%k kt}) 2029; Cecily Rose, €ke] & 1124,

Philippa Webb, <t¢] =, 21349,

against

United Nations Convention
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Travaux préparatoires, 2029; Cecily Rose, 2] & 1129,

Philippa Webb, <Fe] &, 2139.
Travaux préparatoires, 2029.
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UNODCo A 2017 o] xhgk #3Qd “UN Fajxgdef oja st
(State of Implementation of the United Nations Convention against
Corruption)”, UN F-ufj®}x]geF #2127} “d X oz AFLut ¥z
(a breach-of-faith offence)& *¥H3st= FgolAF - F+=2 18203} I
g9l Afo]o] A& A (relation of trust)E H 3= FHOZR {fHE
oo drgstar vk ek oyl 9 3 oA Ty ol Y
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THeAS Hate] 7 AU FaE AoA, o Woke AL
oz RE Holu AA ek A glrhon

S8 UN RogAdcl A2izst wzkE Rapgse] @91FAS

99) UNODC, State of Implementation of the United Nations Convention
against Corruption: Criminalization, law enforcement and international

cooperation, 2nd edition(2017)(¢] 3} “State of Implementation”®] 2} %k 3F

t}), 62,
100) State of Implementation, 63%.
101) State of Implementation, 60761, 634.
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person who directs or works for a private sector entity)’ o2 7%+
of meh, e ‘FA'E 2FAY 1E st AFE Tk Ao
ol <=3t 19 Al AH(one-man firm)e A+ ¢ 239 AHA

Ao A A 2] ) 102)
A3d fE W PAEARY

1. 5 Wl @kl UNCACO g <3k

UN F 391 oF A E(preamble)oll &=, 199913 1¥€ 274 f-5 3 2 3]
A AEE Fafe] #ek PAPHE e (Criminal Law  Convention on
Corruption, °©lat ‘¥ ]3] FajAgoFolet dvh)s M Esto] F-3
Aol oS- HAs7] A gALF JGES
&'(taking note with appreciation)3}3ti= X3 o] £33k 103) 3}

A B2 2000 12¢ 4 ASAF F3] 2w H-E(Annex)oll= FoF
[e)

i)
2

5% s ML F

l

ZQF mpgoll Farh E et FuiA #d A4 def, w4 2 Ax
ke H=o] AAIH U=H, L Tol= W?ﬁu‘@ﬂﬂ Hof A | kel o
slo] fH g 93] (the Council of EU, fH %] 3]9} WHje] = o))

7F 19984 12€ 229 =3k ‘w3l E?‘E“O Fajd #sk FF5E(Joint
Action on corruption in the private sector, ©]&} ‘EU &% %=X]'g} 3kt})
7 ZstEe Tl EU 352X+ Yol 20039 7€ 22¢ v
TR FadAe] ek (FHAFe Fx2Z2 4 (Council

Framework Decision on Combating Corruption in the Private Sector,

102) Cecily Rose et al., The United Nations Convention Agaist Corruption: A
Commentary, Oxford University Press(2019), 241%™ (Michael Kubiciel
53,

103) UNCAC Preamble.

104) UN Doc. A/Res/55/61.
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=, 53 A o

o} Ads FARE = 2 XdS AHES) =1,
of sfFste= WA HEFHE “oF o fHkel=(in breach of their
duties)” 29l T+ B9 ti7t= F 93 oS o ste 59 A9
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2 A% A M2 XG0 o] FHP o3| FofA ek
AR HEFHe &

yol ¥3H(in the exercise of his or her

functions)”olet= ETE Ab&ste] FAAE s Hoh WA A

o A g ok Fr AR ROl TRI0N vt fi o] 3] Hofwt

o}
]‘53 oF A7x % AQ8%F2 7% “shall consider adopting”e] o} “shall
o

adopt’gt+= 1% /\} sto =z Aol sk WA FE45EE TR =
FHE Wi o, XA QAT E AA-mE Ev 4y €52
2 AFEA i Ay &5 (business activity) oA HolA = A A 9

M EEa e TRHEs T4
(E

w8 A H M (Explanatory Report): - H 3 93] Folixg e A7

105) Official Journal of the European Union(QJ) L 192, 31.7.2003, 56™.

106) Criminal Law Convention on Corruption Article 7, 8. ¢|% ¥ &4 &

S A 8% AES vl vk “Each Party shall adopt such
legislative and other measures as may be necessary to establish as
criminal offences under its domestic law, when committed intentionally,
in the course of business activity, the request or receipt, directly or
indirectly, by any persons who direct or work for, in any capacity,
private sector entities, of any undue advantage or the promise thereof
for themselves or for anyone else, or the acceptance of an offer or a
promise of such an advantage, to act or refrain from acting in breach

of their duties.”
107) Criminal Law Convention on Corruption Article 2, 3.
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g S84 ES e AFESkA v A2 ofyh) o] AlF Tt
389 &= JhE A4S o= AL FAFoR FAEIL QT
i S e AMEHE, G HEWAY Al FEFH S
Fote= A HY 27HAE, 22 ¥ A2zxe FEF gk A9 H
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oAxy, O #H 7soly &5& FA A3 (improperly) T3 3st=5
Totarat e g A s3] thriEA olos Fofl2late A ¢
(Case 1) & 223+ o9& FF122)8k+= 4 -¢(Case 3, b), @ #1¢ #2

oj9le] 45 VltstuM EE P o] 4o HrtRA, #HHE
%%% é_!xﬂi 1%7(4@3]-7{] —’-',‘—5 3]-7‘:* 73'-?—((:886 6), lﬂﬂ @

= 4
oleel sk 1 AAZ WA % EE BBL PFHANA S

117) UK Bribery Act 2010 Schedule 2; Bob Sullivan, “Reformulating bribery:
a legal critique of the Bribery Act 2010”, Modern Bribery Law,
Cambridge University Press(2013), 13W; ¥ “of ko] dbRaf ] 2Fa}
HER ] A7 A e A47d, Fddistal v i g -4 (2016), 119,

118) ¥4 4, 919 =, 199.

119) A< d, FAFAYAE g HE Aut A4, AFA
16-AA-11, 3= A4 2 A F1(2016), 2191; Bob Sullivan, 2Fe] =, 134,

120) Bob Sullivan, ¢1¢] &, 1449.

121) 019l otsaiA oo Fole] ez EAGE A4S TFBT oldf
o] ol A Zr}.

122) o= &7 E= ofHFets A5 2T olst o] Ao Hu



A o] S Fof(Case 2) T F5(Case 4)3}

T UTHIZ) ofuf o]e]o] Fo]-FHTE AF o]

& Esto] THA SR o] FoyA|=XH], o]9o]

S HshE A Edo A ALE =X ofy™ A3A
o

[) L
SRR 5 He) Ahd RS T4 e

5 g RAGoA FAEE &5 T
t @ 9A(a body of persons, H<eIQlx] H]HIClX| =
stod(by) 52 TAlE 93t (on behalf of) 3]
shuboll ok gk w3 Y v)E &
Aol Ao mwek(in good faith) °]& 3 ZHo| 7[HEHAY, © 7|&
o 2o A (impartially) =383 Aol ANUEAY, © 1 53

Ao HjFo] AFE Q7HE A (a position of trust)oll ook s

g
g A F
@

o

Ir
e
offt

2t 9l vlere] AelolA 49l Adel “¥4 4 (mproper)
SR PESS

‘#E 7] (relevant expectation)’ol] 9] ut

sto] 75 -ZEs FAGAY FASHA = Ao FAA ol oju ‘i
de = e 9 @, @A Hak= Aeojg el wet e FASA
715 8F5S 7T Ao digk Vg, e 9 ©9 A5 EA9 AHEE
7= A A mEHe T 7l B &F9 3 W4 (manner)
= 8 olfr(reasons)oll Wigh izt Ao gt 12n = Al o)A Ao
ANkl BFA EE (AE &5 To] dAgg HAoR EE UEY
olfrell 7|Zeto] o]FolXve) AEE st A9 e AL

123) Bob Sullivan, ¢l &, 169,

124) UK Bribery Act 2010 Section 1(4), (5) and Section 2(6)(a), (b).

125) 4714 #al= ‘A’ (business)ol & AW A Al (trade)> =2 dAS &
A (profession) T% XETst= E&ZFCl(inclusive) 7H@oltt.  Colin
Nicholls et al., &¢] 2 68769,

126) UK Bribery Act 2010 Section 3.

127) UK Bribery Act Section 4; ¥F7 4, <okl & 134,
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P HEHAEY =9 HA
G HEWAHe] ntEE = dHof, dEHE 2 U= HEYS
(The Law Commission of England and Wales)1290] 4] 2008 Ei 14 s
& WA #H HE=H A4 “Reforming Bribery”(Law Com No. 313)7}
& = vHT 9 HiaMs =9 HE OE VS AW - adH
A A2 HESO] owE & or mpEojof sh=X]o] g
B3 Y A A4S T e, d wa odY A FEol
o uked o] glr}.130
g Gl s o BTt urgﬂrz}x] HE Ad WA AR
=7 WA Eo] sgtow MELAIE 293 =9 E
Hhgste] 9] BEaIA T o] He] oln] & ‘jqxﬂ N tel gk 37) ¢
HIA[1997d 9] HEHX 31X (consultation paper)?] “Legislating the
Criminal Code: Corruption”(Law Com. CP No. 145)3} 1o Hol& &

ot

n:Eru

s

128) Bob Sullivan, <Fe] =, 12W.

129) d=d= 9 -‘?ﬂ‘?:}_—z—«] HE NAS FAA7IEE 54004 d=9] 19654
HEN A3 W (Law Commissions Act 1965)e] <Asle] Ay U3 =
A, #1 WHE section 3(D(c)ell wek HE - RIS hE @ ast
(proposals)e W=+ 9 oFE AW, = tH Y (Lord Chancellor)
?1 WE section 3A(1)(a), (h)ell we} g ALGS TS HIAME Fo
9 3]o| A Z(lay before)dloF 3ttt E 1o A= ‘Law Commission’ T “H
EYU3’E A A

130) o, $ A Ao] At FEH WY HF 47HA
= HEHAYEe W&y A LT BRE ofygh 9 A
“F-Ad (improper)” 7ol w29 A9 LS Fost= oA A

AeE Fsta don, 7 FAHE Ao (good faith)ell w

T FASH (impartially) 715258 Fdstel= 71d WAE P9

247 A E RS 29| (a position of trust)oll YrhE AL wj o] b

Asts 7|7 dalEle Ao ® AHodrh. Law Commission, “Reforming

Bribery”, Law Com. No. 313(2008), para 10.6.710.13.
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=X 314 (final report) ! “Legislating the Criminal Code:
Corruption”(Law Com. No. 248), Z12]3L 20073 2] “Reforming Bribery :
A Consultation Paper”(Law Com. CP No. 18512 WE&up 9l th(ekA
2008 H M= 9] 20079 HERIAC FHolo] wHitHE FHFH 1A

ojth).13D & 47 HuAME Eoutnd HEYYS| = ZF S £
st HAoA A D AR oHS HAH o= —?%3}97\1 -k
o] EAo) #3lk olae} HEF T WA tfdk HuekS A A
S ¢ Ao oS HEAYS Y A e YAS A4HH= A
o] Wit Hze] 24 d vt widFAFe] HES HESE
A FAEste] YEUE u|rt oo daE 7o, O S of ol A
7reFs] Ay Rt

(1) 19979 HAER 314 (Law Com. CP No. 145)

199719 AEHITA A HEYLI = &3 o]z (briber) A, Y&

T A2} Co] < A(agent)?] B, lﬂb— B9l 9<%l (principal) ¢!l C9J
3FA 7 FefHAe AvE=dH, olwf A%t C= Aol jelA o] 9
(self-interest)oll w2} P5st= WA B /1A% ool ofd Co] o]
of £o} A& oF(duty)E A™, A¢t Ce o]jo] FAHow FE3}
= AFelA A7F Bell Al HES Fol BY JHIA o]ol] FAFoREMN
BZ sloda 2 oFE fWkbreach)st =% = (tempt)stth= oA
3FA Y AAE o9 A5 A&(interplay of interests) o2 BALE 4
UL Tpotetdthise) a2 H A HE L3 =, =2 HEQde] ‘el
(agent)”9] o Fa 3} FAAste] “H st A (corruptly)” oS F4 T
= Foste PYE AAUF oz EAE o drhal Al Qe th133)

o] 7] “J-3 8} Al (corruptly)” G535 = ool FUloz &

131) Bob Sullivan, ¢e] &, 1349,
132) Law Commission, “Legislating the Criminal Code: Corruption”(Law

Com. CP No. 145), para. 1.12.
133) Law Commission, $1¢] =, para. 1.36.
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o] & “o %ol $Wksli=(in breach of duty)” ZH$] T L E J=H
FrEstAY 2ee 29 e Al i divteEA g HE o]
of, & oW 9 H-A9 ] fe ke drtRA FE-FolHE o]l
= e Rk (o] ) 2he)-F2he] Abo]e]) A e (transaction)”t U] E
B e F=3ke Al e Argem dolF oo Ywtete FES
St 2Ashe A9 IS A= Ao ol(e] Bl 2

(
= B4R o AR ool gurd Bast grhe v ks

obgd WEIANE “So(agent)’ S FEE HIekE Abgol of

ke
rlr

W OE AFES dE-dEste (on behalf of) B &3dt= Aoz A @
dAE AFe 7HAL dAY @ BAY Ajbel H2d + dAY O E
1o oA AA ] FEFES v H F U+ AME T AT HFE G YU
2= Webs AT o]dk 9] HER MY 44 oA A3
A3 2 ol 9Nk Wix] Aol Ha'=EE FulwEe 2d&
b= Aot We Zolste AU wAl, ‘A, YFY fwF
= T3 FHAHY HE Hes BYgshA, AR A= dF
o7 o]t

(2) 19981 #HFTH 314 (Law Com. No. 248)
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134) Law Commission, 9]¢ &, para. 1.41., 8.20.
135) Law Commission, €19 =, para. 1.37., 7.50, 7.51.
136) Law Commission, “Legislating the Criminal Code: Corruption”(Law

Com. No. 248), para. 5.575.9.
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A1 9 AFaAe Aute, At FAAoRA NES
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B
Faste RAQGdAA 5 ALY FALNE StEE = wA4, 712
Ao vk A9 FALE o9 Alweol g WirtEA sk Aozt
WA o]e)E Fodts A5E “FHlE o] yom Eri(olw A9
2h9]- 29 7 o] F Qb sl AlE AHo R FAEA )18
orb 9 AarE O 7ls Fol tid By e Ao 2ZA 9
A <Qlprincipal, ¥4 7l T3 AFdT FF(public)]e] &3t &=
AARAS Hste] o] & FAsteE FFe @ FFol ofd 5% 1% =
= oy HY AdAdE AT Ui FAY Aol A7 fgdde] BE
AANA S QA staA o9 AT st HAFE FHE o]
Sofoll A ALtk 9 HFR AR FAl e 4 HFE A
S g HA 40 G ES TAHLRE HEWAE FATTE HolA 7
HHowE 9 HERIAC n7bA R ‘9I]ll/Fdel Edllo] 7|uks
Il U TR

(3) 20073 AEH 314 (Law Com. CP No. 185)

a9y HEYLIE 200799 AEH A “Reforming Bribery @ A
Consultation Paper’®] o]2% ¢} &2 ‘Y dcl/F<d0 2d’S d7]8}

WA, H g Al AgE o 54 99l tate] 3
=

gotis 97 e glo] WelA AL o Folu EHarhs g
M Golztth 42 WENQHE 9 2L dles 2AS Addaua,
4 Hrd Exes

galate] Ago] MBS Fretas] AHAFE
9910

Aelsh o, #9810
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137) Law Commission, $1¢] &, para. 5.10.

139) Law Commission, ¥1¢ &, para. 5.99.
140) Law Commission, Y19 &, para. 5.36.
141) Law Commission, “Reforming Bribery : A Consultation Paper”(Law

Com. CP No. 185), para. 4.11. % 4.12.
142) Law Commission, ?1¢] =, para. 4.9. ¥ 4.13.
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AAA FAJAGs) AN FREE = ARQEAA HEH 7 J-HSE ol
E 9 Edo] AHslA] XetAY L Aol EF 8 A Hetthe A
AF3ATHID) of&e] HEALS =, 19980 HFTH A o] Fuji
S (AU 71T Sl udh) FEFA e Wk AUAA F4
Aol AHHWMLE HEsHA Wtk HlFde] A= Ax A A
T} 144)

aHHA HEYYIE, HEHFHY AMaLRE ‘o] (advantage) Y

Ale- ok 97, ‘FAde 9l (improper act) 12l ¢ F 84
Abel o] A B Al (connection) & A Al om0 e HE LI =
“XL o (corruptly)” Al “¥-A A (improper)”< > EHZ Ao A 7Hbﬂ
o w2 4he WESRNS ASstr] Alzstdth], olw F-AdE 9w

o] F QJuko]l old ‘HEA-FHA o] F-(legal and equitable
duty)® #1WFs @sl= A=A, of7]d= “BiQle FHAe o]e& o}
FsstAY sZeA BT oFo fnk @ A AA Y vivH(betrayal
of a relation of trust, or breach of a duty to act impartially or in the
best interests of another)”©] 3% ojof dhrdar #)|QFs} S v 146)

3 =y9 A

(4) 20081 #HFH 314 (Law Com No. 313)

9l 2007 AEHE A A= O Y= HHY AHol HELF
B o)F Y] SRk o Fe] HFeHER & g, BERetaE I3A] ZF2
ALY A FAPHSY ol E‘ﬁé}"i A7t Hol Fdsitks %
A Z=1(Crown Prosecution Service)®] 971403} @) 9] AER LA A
ors wWE g, YYde] A e FFEE S mEAts W
BAROEN HE 5 ALT AFE FAULY oF Lol HHEH

143) Law Commission, 919 =, para. 4.19.74.26.

144) Law Commission, $1¢] &, para. 4.12.

145) Law Commission, 99| &, para. 4.143. ¥ 54.

146) Law Commission, 99| &, para. 5.16., 5.17. 2 5.50.

147) Law Commission, “Reforming Bribery”(Law Com No. 313), para. 3.89.
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A 7tsAdS A vk Alldridge w59 B 3148) Zo] A 7] %)

gede-599 ma9
2008 HFH L
nANAE WEY Y

T

R
2
R

2
F ) &7 (impartiality), 213 (trust) 28] 32 21 2] A (good faith)= > &
A A5t th49 Fau=

Hdg,qg 1‘511/‘\:]1 _‘[Lx-] QAF /\1— Hlol o &2
A HAFRIAE, Aol AgE FEoA U 20070 HEHIA

o = AMgFH “E}elo] HAM 9 o]e(someone’s best interests)S o} I
T o= B¥E S AESH = S 150

5) o RaA5e ¥F A

NEL, Ao 7€ HE #4dE WAZE “corruptly’gh = 7N
= WE 1 BEstA A eHAl ofy g npge 1 YuE g5t 7)F o
Hohe ZAY2S ol ol& sidstr] 9t HEALI=
19979 HEHR A A “corruptly”’S oF ¢uke] zpQoA AHeolst= Y
oFS A¢tslF omn 1998 HEH A FRE = ofd “corruptly” ol A] ‘Eioi
U HEY NdS AEA ZYstE i A =5
olxd] MEAHUI= 9 4 HiAdA, g9 HEH v

M

148) Law Commission, 912l =, para. 3.90. #11 % Peter Alldridge 4= H-
iz o] Edo #ste] oA B AFRAE A A G Shafo| T},

149) Law Commission, ¥ ¢] &, para. 3.88., 3.91. ¥ 3.133.

150) Law Commission, ¢1¢] =, para. 3.133.

151) Law Commission, “Legislating the Criminal Code: Corruption”(Law

Com. CP No. 145), para. 4.15. ¥ 4.16.; Law Commission, “Legislating
the Criminal Code: Corruption”(Law Com. No. 248), para. 2.30.; Law
Commission, “Reforming Bribery : A Consultation Paper’(Law Com.
CP No. 185), para.l.23.; Law Commission, “Reforming Bribery”(Law
Com No. 313), para. 2.33.
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152) Law Commission, “Legislating the Criminal Code: Corruption”(Law

Com. CP No.

Criminal Code:

145), para. 6.32.; Law Commission, “Legislating the
248), 3.34..;
A Consultation Paper’(Law Com.

Corruption”(Law Com. No. para. Law
Commission, “Reforming Bribery
CP No. 185), para.l.17; Law Commission, “Reforming Bribery” (Law

Com No. 313), para. 2.26., 3.20.

153) Law Commission, “Legislating the Criminal Code: Corruption”(Law
Com. CP No. 145), 6.22.76.25.

154) Law Commission, “Reforming Bribery : A Consultation Paper”(Law
Com. CP No. 185), para.l.l4; Law Commission, “Reforming
Bribery”(Law Com No. 313), para. 3.19.

155) olo] thalrE A= ol = HFo] EAEt}. Stuart P. Green, %9 2,
48,
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= ARA f840 ol Auge Aow el
2. =

ZY2 1997d 89 1399 F A H (Gesetz zur Bekdmpfung der
Korruption)& &3to], AAFded Ao HERF 2ol &3 Foe] HF
A7 AR (Gesetz gegen den unlauteren Wettbewerb, UWG) #|12%
o] &S FH(StGB) #1299z =Rty #A3A7F o] FdtE A
AL A Y HAES TH4Y 19 olstelA 3

= Y WAS AT 10 oA midd =
A299x A1 TIgAe sagdely FdJdel FHFAH A
(geschiftlichen Verkehr; business transaction)ol A A3ty F44 £
o Fuje} #TAT AANA e EFAHS $-d(unlauterer Bevorzugung;

unfair preference)= Xﬂlé‘% EH7}E X}7] = A3AE g3k o] S

e
ot
T

156) Deiters et. al., Jirgen Wolter (Hrsg.) SK-StGB: Systematischer
Kommentar zum Strafgesetzbuch. Band V: §§ 242-302 StGB, 9., neu
bearbeitete Auflage, Carl Heymanns Verlag(2019)(°]3} ‘SK-StGB'& iz
uk 3lt})/Rogal, §299 Rn.3; Gunter Widmaier, Helmut Satzger &
Wilhelm Schluckebier, Strafgesetzbuch: Kommentar. 3. Auflage, Carl
Heymanns Verlag(2016)(¢] &} ‘StGB-K'#} a5t 3kt})/Rosenau, §299 Rn.2;
2049, 7149 FaaA el gk FARAE A R Wb - =A g
A HEAY SX% #-ste]”, AR AT A5 A15(2017),
14295 9149, o] =, 160W; H+Y, “I #3572 ‘A3 I
oY 2017, 120 70 Aal 2017512129 4 -7, FabgE A A274d

(2019), 3687360.
157) UNODC, Country Review Report of the Federal Republic of

Germany(2022-01-25 IIA4 Stn UNCAC review of Germany), 67 71%;
R4, §1el 2, 1089,
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7 A 2l (Wettbewerbsmodell, 34 AHE ) S FAS ASo=ZA, 1 H
TS VEHeR AaEa A A oy A A(freie,
faire, unverfalschte Wettbewerb) ©]™ 158) A A (7| G Aol & H A
Zpo] o]de fo} e FAAAS HEdhe FAHANA HHHLER BT
Ao 72 o] 3 & U T}.159)

o]% ¢ EU v5x% 59 dFo= 2002d 8¢ 22¢ ¢ A
of Hao il A =274 A (auslandischen Wettbewerb)S A 7]

E Agote] Bl APHAZID I FZ FEAL 5T W ¥
]

o,

_>|J_'4
e
=1
o,
rlo
2
)—A
o
2
—_
fofs
il
2
N\
ot

SEA ) A2d Als’=
Zt o YA AAGAL, 2 2 A1F A5 L A28 A2 0] o]
28} ‘AbY F= 2 9 (Geschaftsherrenmodell)’ o] = % 21 th16D 20159 11€¥
5d Y A299x A1 A2, 5 ARl FF A}
3|

, 719 daglely ddde] ddH Al Azt
il

158) SK-StGB/Rogal, §299 Rn.8.; StGB-K/Rosenau, Rn.4; A -2tF2, &9
A 2495 A%, “MAdFSAFAA T8 Y - i 2015, 7. 23
31 201553080 HA” HE A7215.(2017. 2.), 724,

159) Thomas Fischer, Beck'sche Kurz-Kommentare Strafgesetzbuch, 66.
Auflage, CH Beck(2019)(o]3} o] A& FAT o A< Thomas
Fischer®t 3% A]¢kt})/§299 Rn.2.

160) SK-StGB/Rogal, §299 Rn.4; Kindhiuser, Neumann, Paeffgen & Saliger
(Hrsg.), Nomos Kommentar: Strafgesetzbuch, 6. Auflage, Nomos(2023)

(o]3} ‘NK-StGB’#ta vt stt})/Dannecker & Schroder, §299 Rn.5.
161) SK-StGB/Rogal, §299 Rn.4; StGB-K/Rosenau, $§299 Rn.2.; Thomas

Fischer/§299 Rn.l1.; NK-StGB/Dannecker & Schroder, §299 Rn.6; 7
<ok, ko] A 249,
162) StBG § 299 (1) 2.(https://www.gesetze—im—internet.de/stgb/_299.htmlol|
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AL 9 FAHANE e 3 AIE(AAERG)Y Iy “Wetthewerb”
(competition, & A) et F77F AFEE A eFS BRF ofyet, WH o A4Y
of ZIFA(LEF WA AFAF)S o7t gles Aolghs axdo] FU7H=E
otk Holth olgfg ArGFRA =99 Aol =, Yol UN F
2 ekl 7hd g FAA A EU &
AA, G A A kY Flol A ES
o] 283519 r}163)

= g Zdert do=

ojxH ArdFR o] AARA S GlEgo] AHEHEA =d FY A
299z, E3] AdFrnd BEo wmawelo] Frolelxlo] it Bz =
o7 A NE L Jhi6d o]gt #Este] M O FHAFHA FFsk=
iAol QA (A KX EU 35247244 Ao ‘F4gst 244,
BAY H WA T dEetl v T olw=E, Asty 99
mjol Ae A A4S FEAEZUn E $HU A oF F
Hhuko] 9 AMAFEA] & iide] 2FEHY, wepA AMYFEE =9

A gel 7. mpAer el 2023, 7. 2.); UNODC, Country Review

Report of the Federal Republic of Germany, %9 &, 724, &3 5o g

WoA299% Al dE2 v Zok

(1) Mit Freiheitsstrafe bis zu drei Jahren oder Geldstrafe wird bestraft,

wer im geschiftlichen Verkehr als Angestellter oder Beauftragter eines

Unternehmens

1. einen Vortell fur sich oder einen Dritten als Gegenleistung dafiir
fordert, sich versprechen lasst oder annimmt, dass er bei dem Bezug
von Waren oder Dienstleistungen einen anderen im inlandischen oder
auslandischen Wettbewerb in unlauterer Weise bevorzuge, oder

2. ohne Einwilligung des Unternehmens einen Vorteil fiir sich oder einen
Dritten als Gegenleistung daftir fordert, sich versprechen lasst oder
annimmt, dass er bei dem Bezug von Waren oder Dienstleistungen
eine Handlung vornehme oder unterlasse und dadurch seine Pflichten

gegeniiber dem Unternehmen verletze.
163) StGB-K/Rosenau, §299 Rn.3; NK-StGB/Dannecker & Schroder, §299

Rn.6.

164) ¢t=4, ko] =, 364W; Ar-qhard, kol A 24,
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HEHOlS A& ZygAdom Aer ool gt}
17 st @ AAR
PR 7A = AP F R = A4 &
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165) StGB-K/Rosenau, §299 Rn.5.

166) NK-StGB/Dannecker & Schroder, §299 Rn.23724.

167) SK-StGB/Rogal, §299 Rn.19721.

168) ¢t=4, oke] &, 364%; Thomas Fischer/§299 Rn.2a.

169) SK-StGB/Rogal, §299 Rn.19; NK-StGB/Dannecker & Schroder, $§299

Rn.22.
170) UNODC, Country Review Report of the Federal Republic of Germany,

oko] & 70W; Thomas Fischer/§301 Rn.274.
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171) Thomas Fischer/§301 Rn.4.; NK-StGB/Dannecker & Schroder, §301
Rn.19723.

172) NK-StGB/Dannecker & Schroder, §301 Rn.26729.

173) 1Ak, kel =, 558¥; A%@l, okol =, 3609.

174) T+ HABIezE AFIAd o] OHC'JO] TAE Ao, ol da
o]l F7}% 2 thhttps://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage
=Bundesnormen&Gesetzesnummer=10002296°1 4 &<l  wpxja ol
2023. 4. 29.).
olgt= A3 QxEgol W A153Faxe] W&otk Wer fiir die
Austibung der 1hm durch Gesetz, behordlichen Auftrag oder
Rechtsgeschift eingeraumten Befugnis, tiber fremdes Vermogen zu
verfigen oder einen anderen zu verpflichten, einen nicht blof3
geringfiigigen Vermogensvorteil angenommen hat und pflichtwidrig nicht
abfiihrt, ist mit Freiheitsstrafe bis zu einem Jahr oder mit Geldstrafe

bis zu 720 Tagessitzen zu bestrafen.
175) AA 3 ool &, 55876609, H+=9, o] = 361H.
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176) H+9, 919 =, 3609.

177) A%k <ol = 5609,

178) A--ekd, ¢keo] A 289,

179) UNODC, Country Review Report of Austria(2014-08-26 Austria Final
Country Report), 299; ot=2 <Fe] & 3569,

180) https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&
Gesetzesnummer=1000229691 4 &<l, wpxgr gl 2023. 7. 2.);
UNODC, 919 =, 294, ot 9o =, 3561, ol Algde 9+ v

<3 2t} Ein Bediensteter oder Beauftragter eines Unternehmens, der

O

im geschiftlichen Verkehr fir die pflichtwidrige Vornahme oder
Unterlassung einer Rechtshandlung von einem anderen fir sich oder
einen Dritten einen Vorteil fordert, annimmt oder sich versprechen

lasst, ist mit Freiheitsstrafe bis zu zwei Jahren zu bestrafen.
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181) UNODC, #1¢] =, 297314,
182) https://www. fedleX admin.ch/eli/cc/54/757_781_799/de(7} A1 9} 2keld 2023.

4. 29.); Afr-krd, oo ) 269,

183) UNODC, Country ReV1eW Report of Switzerland, 34735W; Af-et+=4,
sl9 A, 250,

184) ¢4, OL«] =, 355W. FIFA7} 958 x4 FAHE ~A0E=Z 2018
d oy /\] of dxx H 2022d 7lEtE2 E=HI #HHAse] 20109 12€
FIFA FJa91 93] 3ol A Holzl Fajrtzdoe] ot sd Apxdel s ~
9122 AT v A WEEIE Fdste] 20159 10974 v #AAE
AE-71 471 % (Y. Zhou Ziyue and Kwan Yuen Iu, "Legal
Regulation of International Sports Organization: A Case Study on FIFA
Corruption.”, Available at SSRN 4347922(2023), 2739 %,
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47, kel A 26W.
T4, 99 A 209W; Ryan J. Rohlfsen, “Recent Developments
in Foreign and Domestic Criminal Commercial Bribery Laws”, The

University of Chicago Legal Forum(2012), 151, 159%.
187) A<k 4, 9o A 20721H; Stuart P. Green, ¢

“ml=r AW A} Mail and Wire Fraudel]l #3 947 Hz #6078 A63
(2011. 6.), 8, 30731, 62763%.
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Abstract

Study on the Protective Legal
Interests of Punishing ’'Breach

of Trust by Receiving Bribes’

Yeo Dong-geun
Criminal Law Major
The Graduate School

Seoul National University

The crime of ’breach of trust by receiving bribes’, which is
punishable under Article 357 of ROK Criminal Code, is stipulated in
Chapter 2, Section 40 of ROK Criminal Code on the crime of
embezzlement and breach of trust, but constituent elements of the
crime of breach of trust by receiving bribes are pretty different from
those of the crime of breach of trust stipulated in Article 355 of ROK
Criminal Code, and much similar to those of the crime of bribery in
the public sector stipulated in Chapter 2, Section 7 of ROK Criminal
Code. This disparity results in the complicated disputes over the
protective legal interests of the crime of breach of trust by receiving
bribes. Most of existing discussions only focus on whether the crime

of breach of trust by receiving bribes can be understood as a
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property crime. As a result, the exact meanings of 'integrity of those
working for principals’ and ’integrity in transactions’, the concepts
which are often referred to as the protective legal interests of the
crime of 'breach of trust by receiving bribes’, have not been
accurately defined. And whether these concepts fall under the
category of private legal interests or that of social legal interests is
another problem that has to be solved.

In order to accurately define these concepts and to find out the
characteristics of the crime, this thesis first examines the history of
enactment and revision of Article 357 of ROK Criminal Code, and
concludes that the crime of 'breach of trust by receiving bribes’ i1s a
crime of corruption, not a property crime. Secondly, this thesis
examines the basic elements and illegality of corruption. Corruption
means 'the use of any status or authority in the pursuit of private
interests’, and 1s based on the triangular relationship between an
agent, a principal, and a donor of benefits. And there are two
opinions on the illegality of corruption, one explains corruption as
"breach of duties or trust’, the other focuses on the harmful effect of
corruption on market functions. But neither of these opinions can
fully explain the illegality of corruption, because both ’breach of
trust’ and "harmful effect on market functions/transactions’ constitute
the illegality of corruption.

Still, which of these is the more important element is a matter of
legislative policy, so each country can choose which one shall be the
more crucial element when explaining the illegality of corruption,
especially that of corruption in the private sector. In this respect,
this thesis scrutinizes international conventions, European multilateral
conventions and various legislative examples on dealing with

corruption in the private sector around the globe, since reviewing

_99_



these conventions and legislative examples helps understanding the
protective legal interests of Article 357 of ROK Criminal Code. By
this scrutinization, it can be realized that the crime of ’breach of
trust by receiving bribes’ in South Korea is unique in that, while
many other international/multilateral conventions and legislative
examples establish as a criminal offence only receiving bribes which
results in 'breach of duties’ in the private sector, Article 357 of ROK
Criminal Code establishes as a criminal offence receiving bribes in
exchange for an ’unjust’ solicitation in the private sector. Also,
several legislative examples show that ’'harmful effect on market
functions/transactions’ can be the more important factor than 'breach
of trust’ when it comes to explaining illegality of the corruption in
the private sector.

Based on these examinations, this thesis concludes that, while
'Integrity of those working for principals’, which means 'those
working for principals(workers, agents, managers, etc.) keep their
integrity by acting in the best interest of the principals and do not
pursue private interests in the process’, is a private legal interest and
1s one of protective legal interests of punishing 'breach of trust by
receiving bribes’, 'integrity in transactions’ as a social legal interest
- which means ’'those acting in a certain sphere keep their integrity
by complying with the fair order to be followed in that sphere and
not undermining that order for the pursuit of private interests’ - is
the key element of explaining the protective legal interests of
establishing 'breach of trust by receiving bribes’ as a criminal
offence in ROK Criminal Codes. Furthermore, this thesis reviews the
interpretation theories on the constituent elements of 'breach of trust

by receiving bribes’ in South Korea.
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