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Present No. 38, 1967, p. 83.
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Law of the Labour market;, oxford press, p.70. ©]&3 FAAH =& 18753
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4 ATVE B 5 AES 3] WA FAHA,

) ol s, «FHArA i e et EAKT, AR A34d ARE, 1993,
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Al e Haol B3 HES 4(1895)9 &2 Zlolqle=t], o] 2elA {
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“And so fines appeared on earth not very long ago—together with the big
factories, together with large-scale capitalism, together with the complete split
between the rich masters and the ragged workers. Fines are the result of the
complete development of capitalism and the complete enslavement of the
worker” (V.1 Lenin, “Explanation of the Law on Fines Imposed on Factory
Workers”, ’Lenin Collected Works,, Progress Publishers, 1895)

29) W. Hromadka, “Arbeitsordnung und Arbeitsverfassung”, ZfA, 1979, 203-204.
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Ae WskA ol9oe 2R Brjde B
A Al71ell gk o] FA1E ARFAAE FHY 12
public)oll ¥F}A] = ol FHORAM olsFAAE FASHA FEIITHAL

Bttt
. FFA2 it A= &

oA SA AdES dHeFe Z=2eH 2
5 o

utl
ox
o
ot
=2
i)
i
ry
fu
BN
mY
2
=
r
Ao
o
o
o|\
N
S
ol
O
K
AN
Al
ol
ol
)
kl
o
lo
RO
r o
o

Al thgk Aol AXZPEA A3 oF FHAqr2lel tiet & BoAol A

30) Cass. civ., 14 fev. 1866; o] &, «Zadx~ ZEA|F WA A3 =29 1 AJA}
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olo] Wl HPFHL AEZA FL831 FASA I AHEE =Y
(Z2olAl), W7, ZFxo] AZE 93, die] AT A= ol
9 HAtEH A= FFS wol vhEoiH)

1. 599 FHAH+A A=
1) FATHO 3 AN FE AlS

184171 SHF o]F 3 tFolA AREALe] Uz A PYALE WA R
e sk A=7F AAEAT3Y ole AHEHE Hxo AlEE deA
= AL 18449 HEls| 7 H(Ziircher Polizeigesetz)JHl, °ol= AR&A7}E
S2AE o2 ZAd3E A (Vorschriften) S 531 %=% = $HH, o]7lo]
24l AlAE o] ZEAEANA SHA = sl A AN A== o
ofRt 1 W2 FEHES AAs A SFATh

volrt 18593 2] HE3] a AT Ao Aste] #3F HE(Gesetz betreffend
die Verhiltnisse der Fabrikarbeiter) A2} 374 U A} FAE /A
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RE SEAL & %% 7ol AXE o ZH Jix}cﬂlﬂl FAE AL 87

oM, A ‘01 A& H FARE AAE AE T JdoHEAE, A

AAEe] MA Tz 9D QIR AAE?, =5HEY A135, 2008, 231-2349)
33) W. Hromadka, Ibid, pp. 208-211; BFA]<=(2008), 226-229H
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go| ZRAE DEIE AR AATHY AYS ARSI, FRF 2
2208 7\As] APRPel AZF Ae Lk

2) 18914 ¥ MAHS S5t MEH 78

oAy AYAR AUA HAE S A=s} st} s Al=r XS
N, ZA A= E 7P 2A YRS FEstaAt stk &
Al A= 3eMe FERDH AHst ZE2A %S Ezé‘}% kA, a8
AllA Z2A7E meek sk 7199 Zied], BAA dAE A As
EHow HAYTAS WHALRE qrEstaAt skaL, ol#g Alkel] disiA=
AFARD HEAA A =717 NPTt HellA Hit) F4o] A7H7 = SHA
o, SEXUS BET| st ZEA k] EBEAAA EAs= EAS ¢
o AFH 3ol Z|AgithE HellA ol#d /YL AEs) HATED =9 A
W 18919 6€ 1Y, 5Y I9H AT AHA =FAF A Gewerbliche
Arbeiter)8] “IV. F&I2AF2}e] #A|(Verhiltnisse der Fabrikarbeiter)” ol 3
A FEE 18-S U HAUTE3D

1891 714 g™l mar S 2090 ol el TE=AE A8kl
A= o] Wo] AlfE & 2 AR JA] o] F 45 ool H<YarE 0]
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U 78 223 Al tisixs B FHAqrAle] AdE 4 Utk(134a9]
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A=A = Wk E{(Nachtrigen)®] FEXEF S3lAT ©]
Foid o Ath(134a9] 3®). FAdrAl= L &0l TAE= Aol A
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34) W. Hromadka, Ibid, pp.211-213.
39 ojst = FUW & HAYTH #H =79 WAL w32016), 54-569; 73]
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(13422 4%).
=3 HYTHolE WY B4 NG FUAL 2 HATER | o)

g FAAZE), du ANE 2 SR dEAE2E), HE 180l §
= A5 | slaear glo] slaAZd F Jde= AHGE), AAZE <A
Hol A= A 1L IR AR H S14 AA daiMe 1 5253 5
o] A& (4%), HAGTECIG ZEAGAA dv ETF HAS L Ue
3% B4R AT ARGl sl 7St of dth(134b2] 18). EF
Heu A7 F5S slixle A 78S AR 714 = gla, =4
A AAE 1Y Ao 122 2P fME ¢kdnh wd nE ¥Te A =
2259 o]of& 93] AREE ook FTK134bo] 2%). I LA A
ZIAA L ol9dE AMY W AA S ZEA 9ol B3 78S HAYTERL
2 AT £ A, A =529 U3 (Arbeiterausschusses) 2] 2|71 Qo™

22222 0] o9 S 98 I WY AHEES A ZEAY] 99t A
U Ah ZEAk ol tigt #AS HGE 38 = Ak(134b] 3
2,

A Uge HE kR = o) /‘]'%X]'Q]' TEAE HHo
2 F<x(rechtsverbindlich) 3 TH134c2] 18). HAFH oY T 12380
) D 1242(710Rs A AR 9F 2El(Andere als die) SAZAMTY SE23A
TE AHE ZEAGCE AT & gla, AR A A dE2A 2
2AE AAG F glon A= AAfe]l AAEH] ZEAANA ek
&TH(134c9] 2%).

AYTFH Ee 1 F5e] FL ojdo] B EE B FA FASE 2
SASOA AYTFA gl tal oS ERWY 7137k FolAk s
(134d9] 1), ol FHA =EAAUNTE A& ASls T =54 9

3o AL EE AoR FZHrh(134dY 28) o] ) AEH =FAHU3

= 7Y AdRREAVFE e ZEAE AT 71EE 8 AEE oA E] e

el BRI )RR 9o ZEASERE AM2Ho 1891 1€ 1¢¥
_‘|

ol TAE =AY, 18T FY TE B BA] 4 TEAESO]

- 17 - -":l'\-\._i _‘-\.:_.:_ T



23 HLEER AE% dE87)77) SPErh(134h). 404%11 w ] =
el = Atol] o8] olojrt FAE A HGHE @ I F2o)

39 ool 134x2]de] Aol oEA F=HJ=A O e A9
ol A|Estelof grh(1349e 17).

AL BE TEASC] HIE T v FA i A= &4
9s F e FEHE FAFHA L st BE FEAENA ALY A nF
FHojok gtkA1349e 2:2). 1Al HAGTE Y W&ol ME 9vEE A
T FRB/A AA oJal HE] Fehe FHOE MAE 7 Atk134x
o]

X
2
3

2

H 12 o] 21 1918\ A= ©HAl| ¥ 9F% (Tarifvertragsordnung)©] A1 73
A A g ool o] = (abweichen) Z2AIFS FER = FHE &

Bofstdsd], olol we} Alkd mHo] AAHE HATH = BHA
deke] ol ofztd & fiAl HA EFF 1919d0l= Hio|rtE Mol
A= AHEAeE 553 Ao R AR FESt du B ZEEREY A
3 ALrE o] HAAR] AA A Fol dEdth(Al165x A1 e 2
HalR AL, olE TFASkste 23 9 3] W (Betriebsritegesetz)©] 192013l wl&
A Aol e AHgAke] o2 HYrEe A =S shauAlTe
z A3d), AAS AR AHEAst AP o Irt FFOE dEF tal &
LAY B¢ FALII Bt =S JTHA80x)

AR 1933 WA Fo] JAstHA BRE =EdAE =7F et #
S+ YHE(Gesetz zur Ordnung der nationalen Arbeit)ol] &3l &% HA 2%
Eé‘-‘ﬂ = MAEY = xHY 52 SAHAEH, o= AMFE AR
A E2KFiihrer) 24, S2A= 41935 (Gefolgschaft) 24 = 7Fe] &5©°]<]
< fal d3the st ZEXAS 719 HAYTRA ol A<
AT (Betriebsordnung)ol] ]3] A== 319 T}360)

1L )
tlo rH
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rl

36) ¥ (2018), 5994,
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2. W] HAFAY

ALl AR ARYPAL FHoEA FEEHY AL Y Zs
of Az WM o2)= oAt ol Wr]el= 1896'A F Y13
(Loi du 15 juin 1896 sur les réglements d'atelier)S A3t HPT2S H
Moz Faasch

SHE 1090 ol ZEAE A&k 7Igel HA TR (les réglements
daclien®] Aol 78 RelsiArkAIZ AR, w3 AAFHNE A3
THANE 724 2 FY, A5 2N 9 AF 7] 55 BEA 1AE

= Sn(iz), AFERel EA/IZL AA ER ulgol tialA A
A7 Alge] Qe AgolE ol ATl AANES HATHAID). 3
AT} o) 2RAE AT e S8HA AL, 22AE WAk
A% 7 A #33 Ulgo] FZee 2RtETe] $UAT 5 ATE
oF kA=)

SET HAFA ) wes BAsIAE of W E5ekd] 4R AT
Ho] JAE AR FRAGIN AT TN PAAE FEIES 3}
ATHA10=).

=R HAA Y] A W2 1 a¥o] dAs] ool AAEHY 2=
AHEo] Rl 4= glojok 3tH, AlA o] F 15YUo] Aupol F¥e 7HAIH, 1
7IRbs}t 22 e ZEAE] g gAS st Aled ¢ s

= PoHATE G D A2 EF AYTFAS Al AN ok 5
HAE A1Z), ALTFEH L A} @1 BE ZEA} oY 4 YES =
wpoolo} Fejgol(RE )0 P, SU FOE A BE D2

7} olalE £ == 8}91@(%*1115 H2%).
aglar AfdarAels &
kA= A3, S F

3 EI =
1/ eR
=

Ar2A3 A4
A= 2

H 2
T AEse
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2 F2757](l'inspection du travail)oll HE FHGF2 Y AHES HujoF g
(A7 Al5d). =3 AREAE HAFR Aol ik HAHF Q] 1S
et A HeoE AET F UAEE SIHtHAI R A 17X).

22T 251 1948l = AAZF | I3 WHE(Loi du 20 septembre
1948 portant organisation de I'économie)®] AAF A=, ¥ A15= A1g
2 A9} SEANEE FAAEE =AFE Y3 (Conseils d'entreprise)E
ol AGrEe A F WAl o] FoA LS SIATHdE). o] F 19650
= =5 &H(Loi du 8 avril 1965 instituant les réglements de travail)< Al
o] AAstA 189619 HATEHS thAsHA =i, o] Wo| A& FH+
2l AR & 2A7F Ha ArHEE A=Y W82 57X AAS] 478
Zh.

3. T2 HAA A=
T = 19Aﬂ7] FHHLE g Eol AAstaA 7HERE HdarE

= ws Bk olol Aol td WA F&ol 1890
[e2]

]
H
E]M%Etﬂ, ol w4 AAMEE)E A Y, AU

AHE A=

233 Ago| ZEAYEL} AALANER FAE Y37 Fods=R &)

= ZolAth3®) T3 HAJTFE S S gFgsta A eTA TR 5o B

Aol & UEE ke A% AGEHJ oY, FAHRJ] WA E7A] o]0
o)

ARGAFS] dbA ERke Algkele AW 19090l SofAlok o] FolH =
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Afzte] S5S AT =X Tl theliA AWFRA dog= S +
ATHAIZ8 ).
onk AR qEel AAY FEACE dAE k] il TEEHE
da 7IEF ZTEEAL TAF A ofol] ik BEFAQ Ao AAS
& 83tA = o] AMEALS) TEANELYS] Y AHEFS o] 2
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T AHAT7ZE A3,

AR FARL ZEAA APl Al &E¥(unmittelbar  und
zwingend)= 7HAIH, AFYEAEA | mE L2249 A7t JAAEHE A9 o
£ Z7leke AL =AY Fof7t ofyEt SEAN R US| Foo
oMt SERAHATIZE A4

T3 A FHAS AMGAEAS AGH =AHAY *oh‘ﬂ THHA °F
(Normenvertrag) .2 A1 AFAANE, o= Aot

21 A
U7l el WA WEAAE A8 ga el 9% xﬂ%%xﬂﬂ b

SolA: Yrka Bk EH AQFRAT ZRAke] BAC) Hhal, HY
A YA S 24 Sae] UHo] 2 gwo] AE ZEA ] Hr)
# o ofue} 2rAe] SuHgHTH

AU
%
ol
o
>~
>
2
)
ins)
o
2
>
o2
et
=
ofo

AU AR Fa : mA

1. A= 74 B3

=

[H
(>

Lo AT $-2l9k o] HA A (réglement intérieur)= T3 ARE

=
221 didAo] s&EAoY, 1960 AT o] F o7k HA 2 2

lo oft

2

378) BAG v. 30.1.1970, AP Nr.142 zu § 242 BGB Ruhegehalt; ool tat A&
BEE, “FAdrAe EolfuAdd #I JduF, =FWHE A31E, 2009,
189-194 .

379) gk ool mEh AFRAEA ] FaVt He AL oy, %Xﬂﬂ He ZEA
et 2o wjAlE Polta ok HH3(2016), 7-19%;74 F(2009), 188%;
BAG 1987.8.18. - 1 AZR 30/86; BAG 1992.1.12. - 1 AZR 260/92.
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Ao] FE= w | Aol thdk =@t Hido] o]ofxA =AU
oh380) A= 19829 =5H NA(LFH;La loi Auroux)S B3l TAIFHRS
3l AL sl BE o A= Aol EEEHA

T U= A
a1, ojzle] dAlY HPGR AEE oA il Ut
A

)
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)
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N
ftlo
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offt
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o
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ftlo

=)

o

(02e]
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lo

s

offt

5 L
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to Mt rlo

o (
ox,
Q‘L
=
>
2
S
=
lo
r (
rO
tlo
)
l‘U{ﬂJ i
&
30
rlr
Sh
i
N
lo
2~
.
—_>‘J-"4
El
i
4
BN
ok
oX,

Holar dolHd AAAE AL 7hsstte dE AF s

9] ZW s AdESH I EAE 7ol 2adk AT

A= AR s Ae ALsHiTEsy) =3 5 B

/\}?j%‘ oA el distE St Zlo] E84de And = dve= A

= FE3HA, AR He] TEAEA RS} AR | AR A
o

K
AN
r?

=

SFHE GA] THA =F3HAL 34 oS AT AEE WU U&
= 92 e, I FeWES AFEAe mEEde] Ul oA
A wAH e HASeHA, el F5 1dE9=, 55 7l talA
+ 59 S9E wHsES stk =R old tisl 7|9 nlie] =
50% ool AATE de Ae A9l FE gk Yes mES &+
AEE o= MRS AYsidth =3 2 FHL 7|=9] 7|49 Ys]el 1
A Y3 dAdE Hslste 4, AR ZEY(groupe d’expression)E
AAstal L2AES] IS MHSESE st

380) G. Lyon-Caen, ibid. pp.247-249.

W) ABF, oW =QolF e Eags wABAY W AZE 2BPH ] By
A7F ob® =214 W17, AAAADT 109 135, 2000, 1897.

382) Jean Auroux, 'LES DROITS DES TRAVAILLEURS:Rapport au President de la
Republique et au Premier ministre;, 1981, pp. 7-8.
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AL 2 FEsAME 19821 89 4UA HECIY U Z=2AEL A
E)38)E Tl /Mol olFoAR=T, o= Al 2090 o &
BAE AMEShE ARGl AL S o Fslele o, HAFES
AREAZE 71 e ARG A b 9 AAI9E dEste] gk o
2’(exclusivement) 23sl= AHEAZE Aostal, Z=EAe] wojde] gt
N Z1ASES Ak, W WEo) Wk A 719 e AR A
|5 ool Hhel=(contraire) AF2 HGT O B T IEF L, 7
¥ 224 D 224 190 AR, T3 FYsior s A

Aol mlgstA] e A, 2PEH FAe A ZeEE 8

do
=2
)
o
L

.—\1

_r]o-].'—.'l_x]'l X]-g ]-

e hEE, AQRTHE AEATE ASAE A el ok
nAo] ek A, 2ol Wejeh Aol ek Aol tis) AR A

|
ke TAEA, 5091 oo ZEAE AMEshe AREAlAl Ao Tt Fo
HTHL1311-2 ¥ L1321-1). o|A ¥ ARG 7AARE AT AL
19821 d 7 MAES T3l =sxdo] TAEYY] o E e AR
AR ERHS dAbste] AR REtEE %} F A o] 384) ZZA
A A A o & ARKdAd Y=, 2AIF, R 5 AR Ao

P EAEER 385 gAlgef 5 T2AfIe] AANAM ALY

3 AGAFRLE == 1A L1332-19]4] L1332-30] AAEH= AA ] o

383) Loi n° 82-689 du 4 aolGt 1982 relative aux libertés des travailleurs dans
l'entreprise

384) J. MOULY et Y. CHALARON(2015), 40.

385) J. MOULY et Y. CHALARON(2015), 81.
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g AxA RedAS FFstdor ek, AW Z3sH AET, WRE
A Hoof tigk W&ol Fgstedof fth(L1321-1). T3 o=

Aol oAM= e, 2R WEA e HJEA AFE AdskA
U 282 Wgo] FAAE QFETKL1321-3). =3 AR W-8-o]
2 HEFo| X UE AS TEAEHL old Wele 23] HI e &4
< 87 5 JTKL1322-1).

AP EE ol tHRE AP ARSI A D3] (comité  social et
économique)380) 2] S AEIIEE 3 Ttk =] - HAT 5 3, AR
A= o]E ZEAENA L T A AAL LB Y] oHe HES AL
JATTE e SEASBANA AEshIoF ITHLI21-4).

T3 A F2ES meAEAs 2 BB AAH AEstooF shH, AbgAel
A d3ke BE ZEAVE B ¢ de Foll AlAlstof @k E=gE O 8o
s BRG] WAHE ] 7HsdhH(L1322-1), 2184 F4x(conseil de
prudhommes)= 7184 &5 EAY FEst A YWH| ofIues HYA
2ol gel dsl] ZE2rEAH AL EA LA ] FALAA FAste ok
JFCHL1322-4).

EEHAS AR Y] WA AAH a9 #EE WARR] 18
2 3 e, 19821 HNA olHellE 194]7] $Hke] Sabot WA T

A Ak FAo] AFHAL, AL Fols AFTE] A
FTOETE 7Y BEE o)E SRS TES) tRtk 19821 d WA o]
Solle AFGAETRY] A AdZo] ERIFT T W&ol tisiAE B A
gro] o] FojAA HHA, o]Zo] YHAERY A F&dTe] Yo
2X9 dAo] B} A3 Y% AFGAFE o] LS TEske

50 ARFANLIAE 112 oS Ak AYgel HAAEF Hol gt
(L2312-1) ol AHgASt 2EAAUCR THE BE/TFRA, ZEAU
W7l= 4dola, I e RE AR qrEed HiEste] HEos AHsia
sick.

387) Soc. 4 July 1972, JCP 1973. 1II. 17464

388) A. Supiot, “La réglementation patronalede l'entreprise”, Droit Social 1992 No.3,
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Y2’ (acte réglementaire de droit privé)2A T&5HS 7T 98] )

T} 389)
4. AA gt RS 7}3}

g 198239 H VS S8l AMEAETEE B 2R 2
ato] o] EFFE0] GYHTHORA FEIIEE 5k, AA e Fxo
AoE Fafl AHEAY] AARE WHALE Fske Uil ZEA RS E 9
aff olo] gk Z=Ake] o] g &S &

olo] MEW HAAH AEAL Rttty Adgk ZEARe] s 9fol that
T A3 ole]e ZEAe] 1, AN, A Ty Haol tiste] S v
2= Ziii/ﬂ(LlBl-l), TEAAA A7IE Aol et &4 A7)
FA SR FASHA o™ ojud A= 7M1 4 FITHL1332-1).

AL ZFEAE AASHE AAEA, AMEARE ZEA A MEY 53
< 1A F ZEAE LFstA o g, ol A ZEAE TR 2EA
oF T4 F A3, AHgAE AE F dAE AAY ZAE HAslL 2=
A A A 877 Fo AL 7 UATHLI332-2). =3 HaH e &
A AA = FAHTHL1332-1).

L. AFHO) 9] oke] oo Bl 2P HA; 33} : 7]
1. 71E FA9+2HE diA
ArloelAe 8 S271EHEe AGTE A= FARE 18969

A& (Loi du 15 juin 1896 sur les réglements d'atelier)©] G2 A=
AR FgE o, 2x3thA 2 3Q] 19480l = AAI 20l B3 HME(Loi

1992, pp.217-218:J. MOULY et Y. CHALARON(2015), 160
389) Cour de Cassation, Chambre sociale, du 25 septembre 1991, 87-42.396
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du 20 septembre 1948 portant organisation de 1'économie)®] A AL, &H
A5z A1 AFA xS 222 PEE FAEE AR 93] (Conseils
d'entreprise) & &3l HATES A 9 WA o] FAAEF SATHIZ).
o] % 19653+ FH G2 H(Loi du 8 avril 1965 instituant les réglements de
travail)S Aj=o] AAst 1896139 HH2HS tAISHA HaL, o] ol
Y AL A A= & A7 Ha Atk

2 AU YoRe} 2

A 19659 AT ol MR, AYTFHE ZRALS AP} 22
AE st BE ARGl Ao AHoFr} RelHn(AIE
2 A4z AP, o)W ALYFHe) s1AHolol s AFEL thest 2t
(Al62)

- ARel AZ gl FRAZL FAATL w2 49 AR, TE) 2
2] 2EAL,
- RSB AP AT A5 2L B P
1=

- mgre] AF B, 72

- A A3 AR
- Z=3H(personnel de surveillance)®] AL} & F
S FAAE2Y 2 O gy, BEe A 2@ 859k FAAEAE | e
TE2ATL o] 87’ &% TF
- QARTIRE, F7F €Y 8 =
A

Z g3 AAA=EI)

[e:

°olF TtAshH= MH AV He 7

Tr=
-1
A e

390) FEHETE ALl sigdva ITCEAA HEAEAEd, "ol A
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- 2RAARE] WA 2@ ZEARS U3 D = AFE 2] (conseil d'entreprise)

/(6]%94 v 1gan }]‘_Ezﬂ- x _,] oo
. asg _uﬁoﬂ B W uge AWe ZASHE ZAR(services

d'inspection)®] 4 2 A

LS RN 2REAS Fasks wAEet
- E80) 0@ Ao
- nEWA BAY MBI TS At S LA

HArH ol WMardel das Fste] AREE B, S2ASL ARSAE
HAGH W&ol F(lies) Arh(A4x A2F). ot HAFHL HHF o
A opel] Wkt <bE I, A A &Ho] AAHT] HdME 2=
A 21 Aol AlgEofok sk, HPFH ] WAl thah AHATE A
g AFAAE WA e A9 ole EA st &l flrk4x A3
). =3 HE SOl AEA & e WA, AR 71ES A 88t
A @712 = AEE7E 7hssta, ol AHOR JFHojof T4 4

D). AGrHe] AEHE BE ols TRASANA /M Hk (A5 x),
P4 @A) 8 oyl ﬂﬂﬂOiOlt .

e

73

g
=

3. wARIB|gle) BO|E B YR

N

T 1965139 HE HAe WEC] HAATrA Aol floiA Ted] o
2w 2RAe) gEAY SAe BRS S g Wol, A At
2] 3](conseil dentreprise)’?D7} EAsH= H--oll= olE T3t HALTEY
A3t d7o] ol ol =S SATHAIR). o] W AR S gL A
ArH el A2t YA WALE AL Aelrt A, o1HF HATHLS
ARAZll AlAE o oF Jh.

9D AR S E 5090 o) SEAE AMEShs RE ARl dAIFojoF
(A=A B3 HE 14x A1dh.
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s AR SolA ATl BE FeTh o FolNA W AS, 4

Ad EE AYER TAEE 35993 (la commission paritaire)2] A A
A= A Fel FHrRol AA A
4. AFEOY7L Qe B9 HAAE A4 AR A3t

A ARSIt AAHo] A e AP, AL ALTFH 29
& AN AT A4S Fystelok 3hm, olo] s wrhelo] A
A = Aol 2 ANYEZREY 15U F Eo] WA, ol e

R

Q)
=<
ejde] AEse 45 AR FFd2 o2t oHAtelE =45t

A} Al =stefof oh(A|12x).

3

Iv. HATA Ame] e840 Wastel Fejst  Qu
1 wEARd AR o)

RO A% wB/FHR AAFH BA 7

[e)
[¢) =
20073l =E3AE S Mol AAste] HA= ] WA dHE V€ @

Al mEH ARAE dEAd mExide]l A e AUt
SANA FAANR 5 mE Ak WE&2 I HAATAH R A=
TxA gEGATR EE). O ZEA A HAGTE Y WEH &
TERAE Pl R daiA, F2A k] FeElg Bfole 1 FEdh
ol AR AT G4, HArHe® Hote I vt

Ry YA PER 3, FEZ @ 2RS4

o
br

BN N
N\

392) FE K 5(2022), 4369.

- 167 - A =T



He W8S ZEA S tisiA 2E8HA Ferh(A13x).

EEAke 22X F AREAE diEd YAl A Felddl wet AAskAY
W7 Eojof sta(A3z A1F), AHEASE ZEAE Foo ot ZEA
of Y&l SE2AE AT F JThARR). wEtA AHgAE 24kt §F
oJ5lA] ofUsty HYFALS wAT o =N ZEA A EoldalA ZEAF
o] Y&l Z=2AE M3 AT A9=x), WA T HAGHAE =F
A Al FAAAN L, AFTFAL AA ] =EAL W Eold AE, =F
2 WA oA, W4 ¥ AGTE W&o A, =5xd FH°
A g O gl HEE WA T dEE APl vlFo] Al
ol ZEA ] Uil ZFEEALS
of mETHA0Z ). ¥t o] Afols ZEA NN =F5Aa E AMEA
7F AdAe] WA wetA s MAHA ollste e oRE Felg F
o daire APTFHoz 22208 sk MAE & gtk Aoz &
A)).

ojxd dEAM= HYTHS SH A=A &
o szt AlEé}OﬂP_Ur Ao Eole] MA
HAow FOT Ag old wEt ZutE ZEX0]
A= %3] ﬂ@ﬂ%%ﬂ ATk A =EAIFE A9xe WA AHE
22} A Z2Ape] Fevtow 2R z7o] fEEH WART

71247 JE W, o] AfolE =EARH A0zl st
of tig dejd A P Besith=

I A Aotk ot For|Ed

o] del = de|riEAde YAl w

o

ol
mgl_,
’

393) olo digk A =92e LR, “BEEHAEEOER L MG L0
R, AR 2B95% BE25, 2023, 21-28 FHE.

394) ¥} E 2x(2014), 93,

395) |AUE 4 M, 2014.1.24. 559 1092.67.
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2. REAYES] Folot B o

A AR Wste] sk BE AYTFE AS BAHE FEsP)
=5 A YU =AFE B 22 2
QS Soksiths F(FAHE] Asho] WARTE0) o]
L Aue) A9 mEEd A WAS 8] AAAE =E=T F
R} gBglel BE ARl Mxe] FAUNEATE HAsk, AUFH
o Aol glo] FUAUES] B o) Rajstolo Frhs T, v
oF o]o] thah el ol FoAIA] ekg A5 A3 el AR o)
A9 FOE AT 5 A=S stofok BTk Ttk oI E TS w2
ol EASA 2t Aol olF RYY 5 Y= FHAUEATE A

=% —a}wa ok 2R o FFAAA] PolsE e ¥E

é
3

4

= ERAdE Tl e AU

=
=
23, =FET S B 5 Ytk MM AFEo| 47157

i
&

SAHE A B
EA 9] ?‘LOElS’Jr Hdd =27t {13@% Hh 2 E]'. D‘f/\l °‘E9l A
Al e =oe FATAH Aol FF mFAPHA Y AT B
o #3 AFI(=FAFHATI)E T AAHJ=T. =oldy nidd

396) FEAE, “EPHRREEHBHEREZES BAHBHS ’L&ab 3565, 1989(%
E, B A FTHLANEA HAS =9 AR, =EHEY 1]71 2011,
44-47AN A AR1E)

397 BFEHH, “bHFEIC a‘ém%ﬁﬁi‘%/ﬁu
HVEERF O 72 DARGTERE — >, B A% @k
o] A A1)

398) o]o] thalAE ZE(2011), 42-447 2] A =z

= mP R EHEREHEDOE
k792, 1992(1&(2011), 47-499

*s;:ae
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AP AT 20059 HAAPOE FHAUEAL] 1R =9
< Aljkeks E, AR Wiel A wAR s AA]sta dke
AR 3] Ao 5724 o)t o) 1 WS QAAI}E=

W7 F AdatrAe] dFE8e FAse s Agtskath
gyt ol i3] meS(Rane] HAUdwE EoliAdel g deld AALE
EAROBE Bl S3EAl Arks HollA Ak widiskdla, A o2’
W2 wiAlE A 7S HeiEe duskE S8 O Wes B3] she
Zloll A A 5 A Th.400)

TR S

Lo
N
%0
22
o
rE v
X

v. Hayd AR A

el Wee Bal 8 AYTFH AEe] APo] H: SY, Zapx, W]
o, QoA HLTFH AL oW WM BANGEAS A ngh) @
A 712 AT ATk 2 A 2Rz AR BAHS
Su5)7) glatel AQA YelAe] SRxAs AadA Sol Ae A4
W SEARES| Tk Felo] oJste] FHES SANEY, W), £
cEzde] gt DR APL FAFANEZ), WA G4
AAE B USEAE aRQEEE 5 S B
=4 7jo] ool Htke e oAE el wEe A @ AYTH
Az Aol BaFE 3] BelF
£ AN wEERS FUOE WAPY Axade] THH0] gt 5
o A% FEARA= ARl UM BYI =BxFe Yol

[¢)
zoh W7)one] ASolE PG HHAFS T o

i
b

Y, =T

9

399) JEAE B, ¢ ﬁé@%ﬁ)%%%&%ﬂ@ﬁnﬁ T AR, TABRD BB
EHIOTED FI2B§ 25t a®hEE], 2005

400) St Es], TEEAIE 2t #gE A= A Wb vlES gk AF, T
LR LA TR IA], 2016, 89-91.

401) @71011” 2 =5 J" B3 HAYEY S AF(©1E1t Ghent AlZ=Fl)3}
t VRN 2522 AE] S0%E F3sta, dAgEY S3H8e AAS
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cEAS] dAFk HEg v Jrhs S 1 olE
Hlalshe A2 ZAE dart i, wEbA ol S8 A A HaA
T2 AN ="EE 2= lojA Favt ke =0 AHE =&
= A=A AduE dert Ao

1A Fdo] Atls A SRANEAYSE dAse T 1 9fd
o] & %@_x}oﬂ alA FAEA At ok A, skl Ak &
A Qe 2R BERarE Ui ARl disiA elE oF-skeke
A ?Hﬂ o] FoAAA ¥ Ao FAEAE vhdAs L vs ol E

L

—

rok

Wrlole] A HUs FASA mAESe) ol AAFHE
3

A olol thdt FAEAE vhdsta e 3, EAFE 9

o
i)
o

o AYFAHE A FER AYFHO] ANHAEE @
SR A AL T s A e Agel Be E‘rﬁl?—‘# A
29 Jbsge AN E ES

2 AVE %+ n, AHBAS] T2 AQTAE AAoHE AAZAEA)
Abshe AATFACRhT P 24e] AAE AH fasA AT AT
& PHSE B AYTAY AYANE FEsa gom, 53 o1y
Aol glolH BATTAS & T3l PO AL AFY & Y=F 32

ool UE oA 2P ASsHE e FF AYTA

e
br
>
gt
Lo
ot
_}L
el
2
Sl
EY
Lo
_I},i

golglont ol 7 mEMANA A e 22 Poid B
Atk dold 92 AYFH 2L AA Aze] YoIHE AMe] Be
e AAET

! AT A

& A Yot A2 e dHE FS
N

So) &, 53 AYFH BolouA L EEy 2ATY

AA 2R dFE96%)°l SAF ke A8S vl k.
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of
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oL e
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s
ol
Ml o
ol —\0
o 2
o rlr
LT 2
2 o
N
T o
ol ot

g uhgow AgAe] APAYL BASTHE HolA Fol7h malt)
oleid Yol AYTA WA Welel lolg sjmATel upE ;e
FAAe) mwAre] BN ARshe Ashh Uk ALH ZEA gloiA
vegle] WAR 2Ezde] Bl gt 2EAE HuF 5 e WA
FuA|sh e 5 fAAe] Fusk olele 4Bl M, 1EAFHY 2BS
uelstE 2Exde] fA% WAL s Ty Wdel Hgol Bas
e Zlolthan 3 olg@ DExAY 2] o|TojA e B AT
A 1§ 24 BAE oA 2EAe] A71E olojd] W shsAel
Slthe Mol AHSYIE @rhan) e 224 BEs 2R2d gEAY
o) A 3| 2RI Hol AYTFH BolowAel 224 He F

H

g TS Ut oY ol% Ze A WIS IHE A ol
= o= fEzdel A% WAL AsAE WA Feold

TR ARANZES TSkl O AEelA WA Hede A

Z=
of 3o E o]FojUl= X X (concession bargaining)©] o]Fo|& 4 )

b it

F 99 FYUAWEAE 5 Fol ojA =
S2goe] A BHL WA T AAATE MASA ARl Ak
e AT,

402) FEARHECIE HY), “dE =F5APEY AR =5HEY Ty, =55t
A323%, 2009, 1379

403) vlger «dRo| HAFH o Z=EH EBolw HE, :=5HE A50
3, 2014, 974,
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A3 HAA A=) WA

ol5te] Wlgol e AGTFH AE AP AEskaA Sk Thit 1

Heke] FEFs AT HEFSAS Roly] PME 2EEd Ag AxY
S S AFAE W] R G olshet mAA] e, =AY
B33 Soe thg AS LEHFeNA AYHE By B

el 2
=

_‘%
ARE 25 gste dde =&5

02 4ge AL sl AW, AUH b weldtel AT
A ASE P9 =ARFOR AV W Wik ope} WY Az f
A% AAZ 7 PR FA AASEILA ki

g ol
r® rr

404) Sk, HJFEL Tk Aol #Ig HE, (olst FH) Y ke 3}
Aog B F e AAA, 22718 ATl tig F&o] oF
o] eFgFAlel vlE] vFside HS o A= JiMde] Fasit= At
AT (AEE, “kaHe HlusE T3 HAGTE A AR, WAPHe o]&
I AT A3 A2E, 2010, 65-1111H) ko] A9 WAl wH, H]X|, AT
& fnkste Afdle Fa7F HANE AGHFE A= ol Wik WAlA
TAol gla, W& A gk A3Ae] AAAHTE T3 FAI7FsA, AA

HzS vwdS o FHAF A g Lol vFsites A
ot} ®EZF FF3IE ZEAGE HG R o] ofe} okl djdete HoE B
of SkAHE HEohes WE AEY FaUt v FHAE JvhALA, “HAY

A2 A A7, =FHE 2021d 10€5, 2021, 939).

EE UA ALEY WA A gk =ooA AR olE ofHoeE H

7= oy, ok A30F7F ko] ZRIV|FEH &3h Akl g AY

ZAgole o] e A&t ofldrh et WASaL o] AA ofHel ALl

o] FAAAE gFo} &9 Aol AR FFAARE ABA A R FelF

8o dasiths HoA thazte] AL e F Ak ABzeT)

o
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[ APAL0 HE

I Qe SRR RIS Gujol g At

=)

A AA =E5x2EE S DY FANdlgE 540 @A4Er
&

AH-E J3olA, B APATELS =5x2F0] ofd NZE FTAUUEA
2HE Tl 2RSS JEH HAE(collective voice)7} BFE=E A=
A= ZATE vidsta, 2229 4% 92 AdA 9] g5, Yoyl 1§
x4 ol tg g 5 & F JEF ste kS AAska ok

WA A eAEels) Ame] JuE FATHE WO R, TR 224
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ABSTRACT

A study on Rules of Employment in
Labor Standard Act

Junhyeok MUN

College of Law
The Graduate School

Seoul National University

‘Rules of employment’(RoE) is written by an employer regarding matters
such as working conditions and work discipline that will be applied to all
workers in the business or workplace. As following in Labor Standard Act,
an employer who regularly employs 10 or more employees shall prepare the
RoE and report such rules to the Minister of Employment and Labor. An
employer shall, with regard to the preparation or alteration of the RoE, hear
the opinion of a trade union if there is such a trade union composed of the
majority of the employees in the business or workplace concerned, or
otherwise hear the opinion of the majority of the said employees if there is
no trade union composed of the majority of the employees: Provided, That in
case of amending the RoE unfavorably to employees, the employer shall
obtain their consent thereto. RoE shall not conflict with any statutes or
regulations, or a collective agreement applicable to the business or workplace
concerned, and if a labor contract includes any term or condition of
employment which falls short of the standards of labor as provided for in the

RoE, such part shall be null and void. In such cases, the invalidated part
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shall be governed by the standards provided for in the RoE.

Accordingly, in this paper, we first look at the formation and development
process of the RoE system, derive its historical significance and purpose, and
then review the theoretical and practical issues raised in the process of
operating the system so far to determine the improvement of the rule of
employment system. Based on this, we tried to derive modern tasks and
improvement plans for the RoE system raised in future labor-management

relations and social environment changes.

First, looking at the process of formation and development of the RoE
system, RoE began to be written by employers with economic advantage in
the process of the emergence of factories in the era of the Industrial
Revolution in Europe to determine labor discipline and working conditions.
But due to the lack of regulation about RoE, workers were forced to
unilaterally apply the harsh RoE. In response, the German Business Act of
1891 institutionally accepted the RoE, giving the employer the duty to
prepare and report the RoE, including statutory entries, while regulating the
drafting procedure and recognizing legal binding power. It had a great
influence on Japan's 1926 Enforcement Decree of the Factory Act and the
1947 Labor Standards Act's RoE system.

At the time of enactment of the Labor Standards Act in 1953, our
legislators accepted Japan's RoE system and linked matters related to statutory
labor standards to the items listed in the RoE to ensure the implementation of
statutory labor standards and labor supervision through RoE. In the process of
industrialization, the administrative authorities actively emphasized the
preparation and reporting of RoE to prevent labor disputes. In a situation
where the role of labor unions was limited, the role of RoE as a means of

determining working conditions and establishing work discipline gradually
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increased. In addition, in the process of gradually expanding the scope of
application of the Labor Standards Act, the employment rules also served as
a protection function for workers in small businesses that were excluded from
the application of the Labor Standards Act. Meanwhile, from the late 1970s,
controversy arose over the unfavorable changes to the severance pay system
in the RoE, and the Supreme Court decision in 1977 was based on the
request for equal determination of working conditions, the protection of
vested interests, and the unified regulation of working conditions. A legal
principle requiring the consent of the worker’s group to change disadvantages
was presented, and this was legislated through the revision of the Labor
Standards Act in 1989.

However, even if the RoE system was introduced for the purpose of
protecting workers, there is a problem with its normative validity. In the
course of the development of the RoE system, its legal binding force was
also recognized, as long as the preparation of RoE was obligatory in order to
prevent employers from arbitrarily regulating working conditions and work
discipline. However, in relation to where to find the basis for its validity,
there has been a continuing conflict between the view of understanding the
legal nature of the contract (contract theory) and the view of understanding it
as a legal norm (legal norm theory). However, as long as the employer
writes the RoE unilaterally, it is difficult to view it as a contract based on
the agreement of the parties, and it is also difficult to find a legitimate basis
for why the employer has the authority to enact these regulations.

Furthermore, as far as our Constitution requires the realization of economic
democratization and the principle of equal determination of collective working
conditions derived from workers' constitutional right to self-determination and
collective bargaining, but the unilateral determination of working conditions

through RoE can’t conforms to the constitutional order. In addition, there is a
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problem in that the Labor Standards Act allows employers to unilaterally
create RoE as a means of establishing order in the workplace and as a
disciplinary rule, which is the same as allowing unilateral disciplinary action
in an equal private relationship.

In the process of operating the employment rule system, problems with its
effectiveness and consistency are found. First of all, the regulation for the
preparation procedure of the RoE is not being implemented effectively, which
is due not only to administrative limitations but also to the case law that
regards the procedure of writing the RoE. In addition, requesting the consent
of the group of workers for unfavorable changes in the RoE was intended to
realize the principle of equal determination of working conditions, albeit in a
limited way. In doing so, the institutional purpose is being neglected. Finally,
there is controversy over whether to apply the principle of advantage in
relation to other norms which determining working conditions, such as
collective agreements, and there is a problem with the consistency of the
system in that functional duplication occurs among various worker
representatives.

New labor-management relations and changes in the socio-economic
environment, such as the individualization of working conditions
determination, the differentiation of worker groups represented by the
diversification of employment types, and the need to protect unorganized
workers, have led to a new working conditions determination system that can
overcome the problems of the employment rule system. In view of these
requests, the rule of employment system should be converted into a system
for determining working conditions based on labor-management agreements in
the long term. Also, in consideration of the realistic situation of
labor-management relations, rationality and clarity in the operation of the rule

of employment system should be considered, and improvement is need in
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measures to while drafting the RoE and to strengthen procedural discipline in

disciplinary actions.
Key words : Rules of Employment, Working Condition, Disciplinary Action,
Collective Agreement. Worker Representative
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