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(Cambridge University Press, 1980); Henry Hart, Jr., Albert Sacks 34, The Legal
Process: Basic Problems in the Making and Application of Law (William Eskridge, Jr.,
Philip Frickey 33, 1994) (53] 11699) So] It}

21) F3}152(republican theories) Y7gelA & dfime] o3z} djxe] U ol o]
ek Prdoll A et the] ot Qe e VIEHoR o9 &2 wi
o] B35t AFZ A Philip Pettit, Republicanism: A Theory of Freedom and Government
(Oxford University Press, 2000) s©] QIth H]#Z #FHE Holi= AFFAE Daniel
Rodgers, “Republicanism: The Career of a Concept”, 79 J Am. Hist. 11 (1992) 3=
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delA g e HgEe AdAeE Adsy] 98, oA U
B TheF BT o] 2 A BT SH, HHHL AAT) o} B
AHoE & ofe] A BES ARHOE hAsy oldd A BEo| 2 ¥
ANSHOZ Agate] BRASAY BHLH Aol YAIHPL ANDA A
93 Agso] Yol AYAL FRATI B 5 otk AW FAow 74
A AAIAE dEe] AU Ao} oo AAF
42 Mtk BE 9UA 938 A4 FFANE A
ol Psbgael ofe Aa BEo] T YTk WE AF WA woE
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2) ]2 (critical theories) 1A 2 lme] ofakal dhmel qle] gAo] olele
HRlelA ek dixze] gga e AdEE 7Aoo R o9 2w
A% A2 A] Iris Marion Young, Justice and the Politics of Difference (Princeton
University Press, 2011 (1990} =¥ #3Y)); Melissa S. Williams, Voice, Trust, and
Memory: Marginalized Groups and the Failings of Liberal Representation (Princeton
University Press, 2000); Lani Guinier, The Tyranny of the Majority: Fundamental
Fairness and Representative Democracy (Free Press, 1995) So| qich
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93 ZFojol & 23 HYAUN BEA 2R FYAAL W7
Fo| ofg B AR B )M Aels B HEHE B JEHY
Aol e Pee] BAR AN S YR A2 T+ Atk 53 2 L E
qas Yme] o) Hee] B B FIA AL AH ANE FAHIL Y
5 2499 YL Bactow el Arske YAIAE, A oln H3H
=]

KR
=
A BAE EBQAY HAER AAE F FBIHHAA &

g 2 e A9 3
Aol g QLA E BTk ofo] AL BBesAY FAEE PPe BA

23) oE 59, AW Als2zxe] & H3od FRrF HEGS AEE & odH, =3
A79Z(2Iqte] o] e AF)E AT HEQRS AS o9 1090 o) e
Qat(ANF, Lok o] HEQRS 2 olfE B 2% Akl AA
gt o]E el AFsHEE (ALY, Telody oS FEsty e
o]¢lo] 291 o]AFel A9 thmutelold 191 WABIEE AT, w3 3
A79%2 2+ Y T Y37t oAk e V)EAe XS FHlshE QJoke Aok
= A9 1 ek AlEe] fubE Ao o AEE B Lo st FAXME ot}
S AEEEE (AN, R A B 7)1EA 2AE ks ook Al
Zahe Aol 1 2gre] Aldel ik Rog o= Blgo] thdt FAIX ¢} o)
of A-gsh= APxguele] #3 ARE oo HFEESE dha QJTHARD.

24) =3 AB6R(FUSLS ] A H ARI (U A 3.

25) = 3|H A58Z( A3 AAhE HE] thE Adds] 4o el thdt a4
ZgomA, HEQ st AFdLlds] HAabAlelA o]l Mol AERT 9 oA
EE2ANE, A8, A9 o] g g5 9 daedse A
3o i3t AARaARE), AGHES D ARG HE ) e B T3
2 (e, 1] Az A TFe)(Aled) 5o AAE Fgstal lrk HEQtel
et Al sl s]le] Aol tisi s ool 3 A3 (T 3), A65H(HE3),
A6 (AR TA ] AFE), AeT(HLA] Bar), A703($L3|e] EATde el E7h,
Ag2z (UMl 1), A3z (it B PESQ] thdt irAAEE 98] 9le] §9)),
A5 Z(AHA1ZY & theket wrsd 2go] AgHrt

200 3]9] QMY F 23]] AAje| FEH= A 2Fo 2 FIH A2,
A3 Z(AAEES), AT4Z(AE3), AT5Z(3e] FAM), AT6R(AALF L A,
ATTZ(SAFE G L] WA, AT8E(AEA L] mlEE), A93Z(AA L), A93Z2)2
(HEQLY] £33 A7), A6k FAwA), A97R(2lere A, A9z
(A2 F7P, A0 AL, A01ZX(EZH ), A1022(JA9) o] FA),
A103Z2(LA3]) 52 Ash, A104Z(LALZ). A05ZSEAMHTER]), A1062(EE2
EA). A072HS] EE2ATD, A1083(A2 T B2 £4), A1097(8E5HP),
A0zEAe] M), AMEAS JA7keh AR 3X), All22E2dEH),
AN3ZEAATNAE), A48 - F718FREAD, Al4zAG5FE). Allls
Z(319]%), AN18x(3]e52] ot - ¥kxE) T WS 3ol Utk

21 Y A53F A, A3e 9l A4

28) o]l o & Alexander Hamilton®] The Federalist Papers®llA] #|AISE o]al Uix] 17-&

=

= < 3t} Alexander Hamilton, James Madison, John Jay A, The Federalist Papers



B A9 AP BAL A QHoRME Fwsh) ARHolets vl
92 4 9ot YA AT YRS FYAAA gL FUY YA BE of
g YA AaAE M2 JRE A¥ol YT AVHE MEE B @
the Wl Jbssith B, BUS FTHE FHA INAHOE UEY T2
Agssin gme FFA AN BN %o YL FARE YFIAE,
Ahe) Aol F BEOEAS BAE T o] YRAH FF %99 3
1 g 9% 44E Axsoz

sk Aol WEA %94 A FsEl e dWe FPAATIE T 5

el @ WA A BHANE 27 ThE BN WA Felgo] 22
oo} Augol e AL HHAE /AT BT SE A0 3, g4
Folo] vige Fa EIAIA ZASE ol Yte] GBS FEsHE YReIAE,
Pysgol FEA T YT ol BAS b5 & AMgoT EEHL
el & 5 YES WAECl Arkd PYAHE Bl YA HPHE A3
ARG 5 Yoka AriekE WA YHAFIAE 245 o HTe gl
s 3¢ U olgd BHIAE WIS Holo AYPH L B
TG A AR FRA FYAL guats Jo] FoutE 4
APHE RS do] Bk oF AAE AN AHE AYHoE =YY
EQ9] A9 FUAT 2] DA ook Bk vholrh YUAH AN FEHE

(American Bar Association, 2011), No. 73.

29) =3)2] Aol A e FA3]el AT AE B, 3339 FEsle U9l
Aol g o] "aFEEA 1 FHshe 94939 3= shar, 747t w3 Aledzs)
Aoszell =] Stk T3 AA3] WA 2$d3elA Fas o e AT
A4S Q3R kS HARE] Y3l olsiEARl T g - FEo] Q= A 5 A&
Qo HY oAs - AAPoIth=aW Aedx Alldh. FEsle 93] A &¢
AgloA Fast 7] AHAtel Fast A 2Eln DA W ARl Has
A A - gl - Fauglo g RE FA - HEe HH o FA AYE Hs AH
st Aok =g Alesz A1E). as|et Az G st AR 73]
RO R Ash(FIH Aesx A5, Aesx AR, HE3oA ] Wl - 2 S
sl el gt RS Astue oAl F - g Tl T
w2k =3y Alesz Ao

Il

-

eh=ay
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AHAEL AW WEH AA [ B 139
o el AY Yol H2HS vk

(1) HEA

g At RIFFoE dAH 0w goulFFoolnt. haAvly 3= AY
TN AHAT Tt EA o HEH 254‘314 Ao da A=& AATF
2 3t Aol ug FEE S I vl weh HFe HRoAM MEH 549
v Eofd oz FAH 29992 3] Yo] 3| oA ZA %‘“d;ﬂg L R S
AREITE30) gk ARete] AWAAA E WE ALIE FAH 7|2 BFA
Aol vgdEodez FAEY F, F7ke} AWAA DAL 7 DA
A AEE dxE27t YAZRA 244 HEL 2 g dHEE PAE o)
S A EE E}%P AHA A el FFA W e B Yol xS
Sl AR XEHI =YHEE §17] fFolth. toRIFFste] Mol
ol21g 7]l HHO% ARt HH 2 AAEA AAAY Fof H9 YA Fx4
PA AA e B 283 FEA FAALY tEe] BA AAolgte HolAY
Aol G AT T Moo thEs2) FEA e Feojrt dasith g
NFFoo A FEA FAU]l Y FI3AAF A Fostn FFE A= 7t
A IAAR] e FHMAANA Y tFEY MEo]7] wEo|t}s)

#esto], g AUI F3HY AFAY ol A GHAS] Groo e}
Wg, 283 AXATH dxe] YHTIre AHaA 5 doA dHALS
A3ete QARAY dEY MFdA HIREE 8% =3Eolt 53] A
2 AAret BEE AT AR GHFY FEH 75l g AAAS

l:l

30

AN Aozl A1z, 283 FAAAE AR0Z(AAT), A1E(FE ] gAY
TG FEA FH) B A48 R(AAAAS] FHA F3)

FARAAY A (As2-AN9ZR)ANAE AT 2 HdAA djgt A, 4, A
Soll o8t Agto] FAEo] oty wop Ao R, FAAAY ASHAAY), Alex
(IR, ANMTRAHIE71E), ANsx(dAA] = A, A9FAAA] Q=
~h =z

Akl dRief-ok E/NA Tl Ui =0 A, SHEEE (Hled) (HIAL
2011), 2014%-1026; %QW “Amizte] WE7hd ool ast 0%”, SHAT 317
2% (6]—$-i1ﬂ6]—§] 2002) %z

olelgt wolA thxe] *Eﬂl Tl tig Y-S =2sk A O %A, David R
Mayhew, “The Electoral Connection and the Congress”, Reprinted in Congress: Structure
and Policy (Political Economy of institutions and Decisions) (Mathew D. McCubbins,
Terry Sullivan 3-3) (Cambridge University Press, 1987), 19% =2,

31

32

33



=
S
Y
o
)
2
El
Kt
B
N
O
¢}
i
)
=
}o(l
™
=
>

O
e
o
S

(2) =95 T3 54 A AA

o RIFFolo Ao thiel] o3 YAl NFH AGH S 2he ZARAY
o5 5% 354 A AL 55 AT H HHAA L5 EFH FAE
A 949 FUE st 2529 WFFo oA AHNFF8 tjoFF9
7+ Ax st A e 59 AGAHE vluste nFse AAAA R
o|RIFFolof A o] the] &g AHI AFUFFF B2lo g YHES Bl
oo, SR A FEby SRR WA FRERE T AHNFTIH
gaoll gk e FEA FALA AARle]l AN AZAAE FEA AN 2=
sk 7 AR AR A o|A A MIFA AR Aol Yoyt FE A
TRLEMA Tl AN FEAH BAAE dsHA st FESE FEST
T3 dAlole AAIREE thakg o] Aulgo oataFo] 7|eH o' ThEaA gl
I olE gk AATHA S AEEE twd] AA, AFNFFIH A ddE
913 713 7]§ko] Ha Stk

J2y A el He AREE thEt s&E3 9 R oAk w4
) AR T HERA FAAFTHCHE A10395%, 2010.7.23.A18), 18]l FAA

AW ARGCIANE, A192-AN13635)0] Ark 3 Ak 53] A wiete)

pA
2)
Ao AT 2 A WM T vl Fash A =Holtk
3% A 8 =15 AgelM e Ate AAF R & 5 9l 724 Herbert
E. Alexander, Financing Politics: Money, Elections and Political Reform (A4 (Congressional
Quarterly Press, 1992) &3
3) o] T d 913 e ol st Aol SNSE EFE vhekst 2okl wiAlE
& FARAAANA Y AT SN} Al XHE vhdsto] AAskaL Stk
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of FHH Yl 7 wAE BEol Asshuol dtk WEA AF WA BT
At AF 20, WEDS HYAUHA] B4 A, FAAH WA BT
el B 253 el 44 3 LSSl 4 9 2 WA, 2020 5
o l:]}jl%

& A 27 2 old] @ Aol HA 5L A wwﬂ 3414
749 498 AR dolth. YWRI} o %Oi TFHH e Aol U
B &el7t B Aa AxsEol Aoy AT AHHAN %el
oA =old AT BRol Aol AT} B4 olal @A YA ol gl
d AMEA FER e A5e AT o ATAE dlAH AuHHe 4
94 2ARAY %oE FH %;—% A AAAR 2HE o, olgjd BHIA

Be] AWAAT dwel AAe] B VAT BT JYHA ANYL
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HEd 8 o8 2 &5 A AR vEo] oA A Fdd e



142 "AgoiEa kB A28 A4E (2011.12))

A aazAM AW H2d WA H27Hede = ¢ A defAl 4
ol AYAS Fusty] e el Aol qlofok &

o WAoo H27Hsdol Al Y FEA A

S Foe=A el ddd WA AAATA S AYHS Fr}
TACE Yol it AHE T 7] WEelth 25 d=me WRT B
< 77 oAl E AA AL oz stHAE AT
Aok vlF o2 HAAHA =dsta e FAE HAHY F
A3 oAdy oo FoE T UFA A=A AT
AMole A4 WA HZvbsdoldt dapAel |
Ao Wl F&Fe v & e A H2AE &3 grdn. &, Aot
AA g BFoA L] Aot o2 H2ZA L ool THedtER A=A 0w
nhAE o} lofof stal, o2t AEE Thedt 3 AnGoE o] JhesloR itk
ghro] YRl M =38 ARl 2 FHE AR AERME ¢4 =3
239 A3 AW L T3} AR89 o ATt ler, By H4

22

ry
>
T
2o
E
£
o
o
=
ry
Y
u

3 =38 E3loe dHAom pgTHEI A75E(E e wol). ohEh <]
A = 9 109 o] e o3t Fo7 E3|oe] Ao JYAY o] 7t
ATA R AT Felste] 7] HARAGS fste] ettt AT o=
FNEHA oflE = Qek=EY Al7sx AE whA). 339 3o elo= oY -
FHEE - A B YRS Ve el dest zkse) o] srkst #b
9ol EYUT ¢ th=3 ANs13 o E99) Ag). =3 2319 B3 %
o] sk WHES Bl WS /MRS A & & oH(=EY A2z (P
37Dh), IFL AME fA57] Y8l st yols WAARE Aste = Qluk(=3H
A152% A3.

AL HLAE V2B A e A Apezet AW A6z el gt
HAAHHEE A8171E, 2007.7.4.413; 1961.8.7. W& A67552 A|A), 1811 =35
AoFFY) A23F2-A2620] Wl =3ld IS Hdshs ZAozA, 3o FY
< @ doll= g ANE o] FAAE AEsta=IY A3 AT, 5359
A FYALAAE 1 WA Ay o] whgoR 7 oA wi-atE FAll
FLAME 2TFYdslel 35ste] AAbsAl ste =3 Al124x A3, 3ol
v ALAARE ddl AR E Frh=rEE AlsE AllE). AL &
slolo Folar|2 AAe FALS JHAXME HFst] gFeNA Basta =y Al
1253 A5, fAs]elr &3l F-o& Fart gvky d4s Fde 1 A9
I el A Husta o2 FAAoA SASH=EY Al1253 Aed). P Al
180 =+3](2008-2012)°1= 2011 1€ 159 AA 25872 Fo] HFHo] a, o]
Z 472 AHa 3738 e o, 5040 e 23] ZHo AA S,
201702 9193 AF Foltk 499 7|7t wisd mpxEk F3]Ql ATl =3
(2004-2008)°ll+= 43271¢] Aol FFHo] o] F 1031 H3|H I 470 A8 EGlo

38

N
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Aoz AW 29439t 93] Bl L3S Eqsto] Al A
sjojAle] HESE Aol tig &7] Baj o5 24 o F3h40 =3 MY
ZAE 7R 2SS T =3 dWAA Y] UMD Tol ok =Y dHAA
oo AL e & Al W AotEol ston, FEvHe] JuE
el B = F A7t O AT Al g o]z AlF e

e

S
=2
>
s
v
o

o, 102700 disixE 23] £5-9 A=k o] A A3 AF F 7
wag #7193 A6t =3](2000-2004)01= 765719 o] HEE A, A5
=5](1996-2000)°l1= 5957, A4t =3](1992-1996)°l= 5347, A3t =73](1988-1992)
o= 503710 HETE F3]o] HrEo] HejE Hd diEirs =3 IHEA
2 ®(http://likms.assembly.go.kr/bill/jsp/PetitionStat.jsp) 4 FZ. YHHLL 2 E3)
1980t $4L o] & HIAFANEANGO) 7} &t 5= FUlsh] Al&shHA
AT o7 o] Sty ANRAE 3l H3o YHA AR HERS F4F on
oA Ago] Hi= A 3] TEANE B2 Ae ool MEQte|y 3|l
Figh JEFS Fo] ddst 52 F 9 oAl HERF WA Hdsiee] ARt

S Btk F3]ole] WAl |3} B4 53] AlvidkAe] ¢
HAAS &8t Jdesol HIgA HE9 =2 Az Agel zte

Community Participation in Lawmaking in South Korea,” Journal of Korean Law Vol.
11 (Law Research Institute of Seoul National University, 2011.8.); BI1-8, A|RIALS|&hA]
(€S0)] M Fojel sk A7 A LRE2] I 2ol ud @2 24
(F=GAT3], 2007); olAF, “FHoAwIFFo| Alwste] oy e, o|FdR
Vol17 (828 A78], 2004); ARGAAT 3], iabdel glojae] AluietA|e]
v g o] wil (WA A3, 2004); Sl IRAT ], FoARlFFo9) <]
314219 wAlel Bgk A7 9= 9B EHATF], 2004) T FE

=3 A3 9] Arhelds «9lddl= AR ERF B AFNER] o
stols 33 e FEEE JNFste of Sl gstal ok Aled ), “thk
dds]e] Az olg AT ¢ QP WAE T kA6 wHA). 9 2 29

39

=

2z
40) = ANISZ-A18F Fx =73 B3]o]9] oAk F7|WH R olF 7]|E3sHH (=
3 A2 AR, S71EH et 22dsk goFe g2 AT ¢ gl

AL Fall AT TE FHA TS @ Afole 1 IAS S| 7|t}
(=3 A7 A3, L3l 290939 i FVA o E o)F TFIh
3 Aegz= A 9l A4,

4) = 3|<(NATV: National Assembly Television)> 19881 =3]Hol| =3 AlEA] Wi
st SA7Y wkE I 1991d 3]l FAYE Foll ek Fo] A 1998
102 A)1983] =53] AAAANEH LS =yl ASAE AAS AE A2ZE 3] A1
9o, 2003d0E =3y Agado] SREa, 2004 5E 8Eo] A=
=Gk ARl 7] stell =39 39 A= T, FeldE Wt gl o]g)
=3 A752(E Q9 AN, AssESID3 ML W 5, AsTRAINDE]) AsTE
2=z,

42) HE A100123, 2010.5.5.A130. o] HE2 1996'd 129 31Y WE A543z AFEo]
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Slol A1 1999 oleh AMAAY B 1 AYHo) AYAAGA Fu] xd A%
2 s ATEe] mAH o] gloln) Pzl H2Hol o FF Awx
EECIDE

lo

AWM FB3 aamAMe] YU H2AH S A ozE 9ot &
AW @A FEAd A2 Aske] BN 242 g oy, Yo gz
Hlop ofoll gk qrAle] A F=rh AAH o) s 242 YA
of A sl 23 4FE Y A= Aleth =39k AT =
oA Y zHE 243 2HE FEsstL $5F TEE WAE T A
3t7] 943k Aol AEEAoU AWBE A okgkthes) Zhlo] WASE F3

1998 19 14FE A=A

AAEA] GAA ZE9) Rl A = ol Flo] st FRI TRt

S AAdst] zEe] AY 2 AEE ATehd AR GAe] 133t T

S Agelslel| F-ojstar o] 5] ZHAY I Al el Bde A2

Age e AIAA A ] 2 A " A T2 19994 8 TS
S TAE] ATHAFAAH(HE A10219%, 2011.1.1.A418) #A15%).

44) ZH|EE 9 7 A FdskE s bl IS S HERNCEA Zh|EE
S/ 2 ZHAE SE et MEQKe]2Y o9 § 339 o) (MEIHE 175143
W), ZHAE 55 9 5] st HEQKelSE oA T 109 9 290 o)
(HESHHE 1722319, QlodiAZn| &5 a7t e e+ 9 5 299 &
o)) (HEeHE 170328%), @srE]lwn g ol R Bk EE Y 5 48
ol Hke)) (HESHHE 1610579H)0] Sl oLt AHsts#] Lk drIvts 7). 53
A e JdPozA B ARE x| @ EAZE | Zu]e] et dEd W
B U] EEZAME FA AR A Y Fo|Ato] &5 o F 122 - i dlo] eokgkd
A4 - BAZN I3AN S A E S S A A A Y S AR ECHEUHE
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<Abstract>
Legislative Process and the Democratic Legitimacy of Law
Rhee, Woo-young”

Legislation in a representative democracy is the decisionmaking in form and substance
of, by and for the constituents of the community and the community itself, through
representation. As such, the legitimacy of legislation is derived from its democratic
legitimacy and effectiveness, which serves as the ground for the law’s enforcement
in the community with general and mandatory applicability. Such legitimacy ultimately
is the foundation for the trust of the constituents in law and its implementation.
This paper first analyzes historical accounts for the legislation and the legislative
process in the Republic of Korea to explain the nation’s idiosyncratic legislative
process, through statistics pertaining to National Assembly and its legislation. This
paper then examines the elements of and the grounds for the legitimacy of legislation
in a representative democracy in light of the theories of representation and of the
legislative process, focusing on the concepts of representativeness, deliberation, and
accessibility to the legislative process. Some of the decisions of the Constitutional
Court of the Republic of Korea on the legislative process and the effect of legislation
and particularly on the relevance of a defect in legislative process to the effect of
legislation are discussed. This paper then moves on to suggest changes in pertinent
laws and their implementation that regulate legislative process in Korea.

The legislation in Korea in its form and substance was largely lead by the executive
branch through its idiosyncratic mechanism of allowing the executive branch to submit
legislative bills to National Assembly. Korea’s National Assembly, however, has
been in the process of normalizing its legislative function and authority, particularly
since the 13th National Assembly that was constituted in 1988. Statistics as well as

relevant laws and legislative practices unequivocally indicate that the legislative
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process has been democratized and the quality of legislation has increased. Yet, as
epitomized as much concentrated legislative authority vested in sixteen standing
committees in National Assembly throughout legislative process while Korea has a
unicameral legislature, Korea’s legislative process indicates institutional barrier to
deliberation as well as representativeness and accessibility, which are core elements
of legitimacy of the legislation in a representative democracy as juxtaposed against
direct democracy mechanism of legislation. Such institutional arrangements make the
legislative process susceptible to unlawful legislative lobbying as well. Measures to
activate substantial and substantive deliberation throughout legislative process in
National Assembly that would not compromise expertise and efficacy of standing
committee review are to be introduced, which will ultimately serve to hoist and

substantiate trust of the public in legislative process and law in Korea.

Keywords: legislative process, democratic legitimacy of law, representative democracy,

deliberation, standing committees in National Assembly



