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<Abstract>

Due Process Model, Democracy and the Direction to
which the Korean System of Criminal Justice Flows

Choe, Dae-Hyun'

When considering the development of democracy in Korea, Packer’s two models
(the crime control and due process models) and Sung’s analysis on the relationship
between those two models and democracy provide a significant theoretical framework
to compare and critique the roles and powers of the Korean prosecution service. On
the basis of this theoretical framework, the study aims to explore the direction to
which the Korean system of criminal justice flows.

Packer’s models are basically exploited to evaluate criminal proceedings. The two
conflicting models of the criminal justice have been widely regarded as some of the
most important contributions to systematic thought about criminal procedure. However,
Korea is a developing democracy and this needs to be reflected in the criminal
justice system, for instance public accountability, checks and balances, and separation
of powers. As a consequence, the correlation between these elements and Packer’s
models needs to be explored.

The crime control and due process models are opposite of the spectrum and represent
simplified models that in practice coexist to various degrees and with different
blends. The crime control model places emphasis on the conviction of the guilty. To
this goal, the model accepts some human errors, which may lead the innocent persons
to be convicted. In addition, the liberty of the suspects can be limited to the extent
that the society accepts. In contrast, the due process model focuses on the need for
the acquittal of the innocent. To achieve this value, the model accepts the acquittal

of the guilty. The protection of the civil liberties is regarded as the most crucial

* Korea National Police University, Ph. D. in Law.
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value to uphold the whole grounds for integrity of the system. In particular, the
democratization process is characterized by a simultaneous transition of the criminal
justice system from crime control-oriented structure to due process-oriented organization.

The Korean system of criminal justice has been reformed with the development of
democracy. Such reforms have mainly focused on making a provision for protecting
the basic rights of the defendants. But the provision itself cannot protect such rights.
The roles and powers of the legal actors, in particular, of the prosecution service in

Korea must be reformed to be compatible with the values of the due process model.

Keywords: Democracy, Criminal Justice, Crime Control Model, Due Process Model,

Prosecution Service, Checks and Balances
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