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H FAYGY AR 1969\ T A ool B wlAFF A3z
Ae] FABFHE 43 e AR HrhATh o] 2L “Fok 2ok
T 9 zoko] gy BH o R Hol 7 ZoFo| BHd Fom= 5 o
utet JAEHA A Eojof dth . FAst Stk BAARl ZoF s 3¢
2wz EHA vyt HEgslE g2 AR(WE Eo FHIAE(travaux
préparatoires) 5)E AEZ B Q glo] 2HY T YnE £o1W HOL) o]
A ZoPyel A ] g

8 olelgh oM FaFHol gt XS dAleta Axke} e A2 =EE o
A RS, T =l A1 A, yEtdT, Al43d Al1E(2012), pp.
99-113.

9 ILC+ ©] wAle} #73Fo] “the starting point of interpretation is the elucidation of the
meaning of the text’2kal HASFITE ILC Yearbook, 1966, Vol. 2, p.220; Ian Sinclair,
The Vienna Convention on the Law of Treaties, 2™ ed. (Manchester University Press,
1984), p.115.
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1 AFHoR 48 Zo| Brks g FABT,

3,29 FRe) hEE g 2702 o] ARAER 2 1 ﬂe} A%, A 2
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0 197260 FAZEHE A ool oju] ke FF ARl PP bl A
o] olFolAlw, 1972d FEAPE Fol Fu AN FrRe w54 4k

U= 8 AelAs B, Bl REREMEEER =HEIS, 2006), pp.58-66
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Szl JR2gA, HA L= veg, Bdm 9 7e AFEe] WA
AT (EE F7hga Hoj glon, «qAL&d=me] RAgrolgs 5SS B
st Atk

Hldv Fof A312 Al “EWF SA47E Agsta JOBERE ol A E
s AHREE ) 19659 AL BAHOE BHS HAeta JAE &AL
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IRIZEe] A FEol #3 FAE HAT s s, Fa3te] AAREE F3
& A& gstoP et sta ot ol ol AW E uie} Zo] =3} &9
dHste 43S A% - 28T A, At 2 AFA BAY HFTHYA A
dA9 EHUL (19659 EAHY £2) dZRAFFAY] Iubd EF, Az A1
AEE BEEAE] O HFH o SAE A, S A o] xEe
Aol s ETE oAle] =71 gtk

olgA Bou ZFAALIsNA HTdAy Bt AFAFAH Y ¢
HOE A et gl AEE Wesitia B F5 s Zlolth 2012 WA
WA AANAE = i 19659 8 Fofofats, 53] “ddAF 870
87 Ase-E AABHEA AR L&A AT EATE o] A o) oln]
HAEAGE S AA A

ojg} o] «I Zoe] THe| R §4A ou]d wpep sAstH 1 on| 7t
oo E Bt 19659 FAH BAst FEe =do] opr]H ol fe 79
7P Fa7 Q902X F IHAE AAT & QUth AR, AEAY SHAA &
J R 22k AAIOA o] F AEAHGAA gAY B F3|9E 93
BN EH Feor 5 PstAThol A FE). olZ Asf 1965 HATAFAH ] T
e SAPE EEYA HAUL dHY Fdo] R Je A LT3
AT A A AT YFS Wk =4, FHAHA AU 9102 9w
Ho@e W3 44, & o Agrt FUte d&she AJUA AR #H o

o E 5ol FF A4 A5 d=AErE 2 A @0 Ade
“1497F s AA] FkE s dEs ke AT EAVE eds] sfd s
el shar Qlvk digl=g, cigtel=at == zhel =oF o HE si4(1965. 7),
p.107. o] «kd o] AlZAe] AHA A W ok Ak B Fd w419
st HFAR A HER IS AlAf FAY RS oA dESo] «di
AREAs g4 AA olFel Aol e WA EAZE vl AZlE AL g A

A 2 Zlo] S QFeE sh7] §lsto] wAlE Abdel i) shal Holrhe =

AdS R AR Eedt
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QA AL ST e Bl A FAS AT RAAR, 9F wE 9 TH )
U2 <A YT AT AAH FFAL TP w BHE A3 B
BAEY SOl 3 AT 5 dEAel el AR BHAA BA A71HSY

© Aol

A= 1965 B 9 Bojgts oF AR FAE AHS 1965 FA
AA L o]g& T3l d & ¥ 1Y AFA BAE HTHOE wI S
slAgths g0 4 sitty Eoh I3y d=rof dies ole Aslol st
oJES BASA Y TF, wdu O A3 1E A3TA dFEa e 2
Aol # FATS] FejE FAste I 2 H 8o oA F5of Y I
zﬂszzoﬂﬂ TR Qe 2ok wA 715 9 I AAAY AP E HIES

3. 1965 ©H wZ 0|F st=o| oY

(1) =] A A3

20123 59 F= o] wEe] WA A7HA o] oais A8
LA TACHLA T 8 847l “RAET R EH)0] 19651 HAHo o8
slds e JAEA Sk ol Hals @A JudF-E FEehs dH
FA Ol efsiRte] oy, Gar %39 e FIHAE IAHAT. oA =

¥ b 289 AE S22 @k

S o

ZAISHA M
19653 7€ = ARA 7HE 19653 2ok HAo| B3 T2 A

A 9 B7A A Ao B 2gom 2EhE $2o A B HTA
WEE 2E, 19 20 Az ANT o AL VI 5 AUAT LB
2T A BE 2%A Nt 6 Bebd - 02840 WSG9 ByFe B
AT, BFe) HABAY L YEIU 9T 243 FT So| ¢4 Jeln AFA

o2 a@s] HE Zolth (2F F7h

12) Ibid., p.84.
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(b) 19661 ol2f HTHEY B2 Ay Al

= A= 1965 dAY F54 sz =AM 197180 tLUATE Al
A3 WE, 197430 AUHTA B B3 HES ZTEIYLE o] Ed)
ATH BATE 93 197 30908 dstel AFeta, ZAALTNA F
Araell gate] 1919 30%He] BAES AFaATh)

(d) 2009 8% 142 QUEAE HELAIXIZ

2009 8¥ 14¥ uEARE HEFIAF(press release)S Tl “FAlFY
gafte] FEF2 19659 ¢ -4 ATFE FA AAE T3] YROEHE W
T 398 xFHo] gt Rojof stug JEHH s ATFAS PA
7] ofglgrolgte AR T4 Al E ZHE}%}EM. o] AEFIAEE WA
A71E ALFARLY 2009. 6. 30.2F AL I A 3 S E3)
< FWsAl, A olA ol AR YAE “1965¢F FY A
o2 Wty HESGT oo tiE] JuFdEE A9 W
HH 55 FAA A 2EEAT] Wi, 19659 FLAH AR
o7 HFEIL oy T Y-S Wit EEE AT OES AF

HEEAEAE 19653 LA THA TS FAYASE A2Z ¢33 HAME
g =g A AEEe] AFEH U

e
il
o
=
N
N
L

(o]

i

13) G, “1965 L FAHA i Slol w3 A4, 4F=E, A255(1994), pp.
4-5.

1) WEAAE, HEZIARALE: A 44 dgAEe TEHF A #E PE 9%
(2009. 8. 14).
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VAR SHA S| e HA(1965), p.254.

56) [\, X*OW AAR=T(ZEF 13), psls.
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ojt}.
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58) 24, AAR=EHZF 13), pp.515-517.

9 SRR, REAR: dd3g BAN FEUA A vaSEeds] 7122005
8. 26), p.l.

60) Tbid., p.2.
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Y AEI= ddsto] éiol BAEHEA o2k shAaL & o thsf §-2] Fol
ZatAl whdske] A4t Bl A A9 oA 5 AR ot FHE dFH
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AolMe BA BRI R ZHFH ok 3h) S=vle] gk WA wd-S dHF
o2 Pty HE Ao] FH =AY Aot

A, 2005 MAFFHLI ] A A FLFY G GEAFRIF AATA
WA W - BAE AR GE AMEE AFEAT O E BAeta “gh
AR AXE AYoA S a8t o, olgd 877 ¥t FAAE
Ao Mg EAT L Adshe) olg g AP AR A Fd I ¢
e WA s BT A wrEA T Ayt AFEEA Y HEUdeR
HE ALEE o] ofdS onlditt

o] FAZ} ATFAFAY 4 o] HeEA dRE dEo] ANAuje B4 B

AAFAT A e WA AY A ¥k ohleh, Y Y FF AR AL
2 47 BAY $RHLE AFH Aol o] BAS TFAY YA Usie
Aol 2 Zolth. o W@ EAIS Belste] Q) WA A Exol el Ao
A FAHA G AR Qo] WA AYS AYHA i 1z ol

24 5& AFsFa(ol 20} ex gratia payment) B3| A7} HAH Aoz HFT
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T Atk o]Ed d= FATTEEC] Al A A(dignity)E TAIBHE = A BA ol A
T E=A oA THEY.
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Z AR BHAAN, AFH oz o] AV dA9 el Hol fAHUG=
Holle AAFAE Holx St d&59] HE Ade AFstiA of Ao 4%
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62) Ibid.
63) A1} A3 65, 4. 13. 1000-1145) A7tH v, 8t - LS|HHPHUHARAM, A59H
(2005), p.308.
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HEHo|1E A Ao goJste AL TWHA Fsl(settlement) ol A H Al
gobE 4 gk o B9 wAE o) AWA oAFe] U Fvt slvH=E
A9 HFH ol ST A UF Fole= AA3] EAsH= Aot

196510 7A@l HE o] Aol sgATh 1910 L] o T
BY B Aol AnAe SHA AR teid s F= kol A =Ae] A%
3 A5E A ARdolth 1965 FAICE of wACl sl Tl o] FA X3

A7 B ZzeF A2x9] “o T A ofju] =5 A" (intentional ambiguity)S F3l ©] &A|7}
A% - 8BS s & 484 Qo 1965‘4 71 BBA 2] s ASA ZF TAE

19659 A7AFHel AT - YALe FAT Zolth T o2 FY FHL
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HUE BAE A, del 0 o)ora) YA L 19659 @RS tael] EFelo]
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o Folo] ERo A, A B oo FTA e AFHolL 9N HAL
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AF7A AFAEAo|ehe 2o vt A ool oAle 4, E3] Al
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BT8R AFHORE o BAA TP A 2 ATH BAS H2TH:
JAFA T QAT AY = o] ) B Zolth o|dA Brbd “U3 9
Eau A7 distels ATAYAOE AARTA] £BeA et e
B2, Beuel 9ud nEAE 794 ohsgrka Bol 4P e BEk
4 1 BgEe Anaok & Aol

H7HlE 2|7 2B = UK A=

ol

IV. 1965 HRAHF ©f
UZBAHHO| AHY

1. N

e 2L AAR e zke] EsfuidAd Aol 19653 FTAE =4
g 2HE ofd MAFHAUTE BAE AN F, dujHoz AP o FAT}
ATddge et strsts d8e T3l 2712 e A2 7P ge
ojuz Hzdol =3Em HA AAe o AU F7Ho] vz ~EE 5 gl
Oe dde Wl st

TAHEY] &olE L&A, ol 1965 ATARA Y L Y2EHYFPAE
ol AHACR MUY A 2B 5 devke] TA Y. Y B2
A =7ke] ald 522 9 Jicle] dEE IR oR ARk #ele] U
Aol tsl T e Arista ok ol Alale “=7bF 2o4e AE
st owA HEAL F7]Fel IAA oda vkeke B MUA4e 7R =
7AR1e] Fo glo] =Hle] F7de AFHCRE AEAE F dv He A2 &
el dejot s e AHsa 31% A gt Seido.

o] BAld tdt == BV TAHA T 7&«1 ddE AFT Sl
gletl, olsh #dsto] (FAMAA BHAAM) MEAL AFe o Fi4 I
HA Tl FEEHE =2 FlAA R A2 Aol FARS A = 2
st Ae 4718 2avt g SRS SAlolge F oA A ﬁﬂ
A FARSe] 22AA o84 A T shveltt. AT T e

FRAA 7ol QHT AT EW(nterface)0] EABE AL Aol AT, T 5 A
HREA, 4 9 AT B SR04 4EE AelE 2a dtkn ok @
Zolth. SHE(Har) 59 3AE0] AL Yfol TAM 1 FHA BE, AAH
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5o SHAA FAY vls) d wEd HdS E-HiThe Ty oAl =AY

g 1 AA AA G WAste Aol Boe A olgte FHAIA
TEW G FAAS o] Ae(NEAQ] FAEC] EAHQA HA o= AfE o] glof
TR g2 JAAA 99 - B - AT RS AYEta e E WS =
ZAoltt.

AAet 22> FAAHQA A dd3 d9 st 24 - ZEst
(world government) ©Ao o] ETtH, AT Aol A 7|Fshe L5
AN TR F AR Beet AALE 7HA 2 Aotk (AAARFS] 280] JIEA|
H S AAE HECR 3ta) o529 gAML ¥ gAAS Y wHTA
&t THAAZA Yet2 4848E 251 AFsta v Zolth webA
T o] ZAHE OE W TUARSIokE AR A S 2 she wAIAEIE &
st HAAZA 1o FE3 t¢-E sfob & Zoltt. o IuiRA FAM e T
gt W3 st H(underdeveloped law)2] AAZ(LIFR]) T AA hetshe,
TUWHE =gt A FuNHoE A Ao R FAStE AL 4 &
AE o71d & Atk

olgtol A= tii e HZAAE AFHT e Yud Rodo HA Jdo g
Ao =98 FAWAYL(ILC) &
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A

eX

= = T 5
3l A 1 ErgAe] A HEA Y] RS 1Y delE dBESLE 1965
A7Adg oa) AL A7t 2BHJEA ofF9F BEste] gL TdS A

A AWe Relgedl old] WAME MBHoT PG

2. Q@™ wWsHEol WA MA: 2yt xhHlel Az L= JHel Ha|o
TH9IR A7

FASTAT AR 1 AAY NS 59 AHFAZ e WA
otk AEH FA Al FAH ALH F7HE 244 ontologica) R B
A olastel b vl ZASHE e BeAe AAL T BR Fashe
Ao & HIE aqith old 3k EAEA =7t st &3 F7ivte] FA = Ao}
SAxth ol2d Aefo wEH, =7t Wi EAsks AA, MU =71 F
B¢ W2le) Bocorporate veilol FEel 27} SolAE HolA skt 9w

64) H.L.A. Hart, The Concept of Law (Oxford University Press, 1961), ch. 10.
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X 3 A(right of diplomatic protection)= =7} A4le] ATE /NFsstidd A%
o| &L utE o3 =7t oA AL3HA 253 THMavrommatis&] & A).
A2zk AANA o]F UNEZH HEo] AZE Idd8y & AF3H - EAEH
w7hde F WstE 2T oA IUbe T o] EXEHOE FUF WY
]l Ml AAGEf)ste A7 ofkdet, ©A FAAS] WolA 2=71E
o & WHAstE F FAES BAET, channel)dtr] A% 715d WAUS
02 IdE7 o]2F . A2, Ml 5 JHSl(individual)oll THEA = Ak HS
o Mutet RAA/FA ol AAE 7 o2y, A =AH HE7t 54429
8% JAZ A3 IR E B8t (ﬂbﬁo] WA AFAEE) =7Ht
oA A8 FAH AA FAAQ FAAR 758t AL FA7] oAHh 542
Aol A gle vE B BRT7]8H °]-r°1 A 4F ﬁﬁ(agency)a
X0 & - AA] M obAAE 7S dAE ek @9 e v
AUSE TdsA X7 wEolth
ASHA Y =& BeatAd, A s T A& =71 )
SEEAAR 7SEHOE AFAHE I7PF AHE] SAA EEHZ}E 7%
Atk AFAR =7k EAEZ FH oA Hoid /HIE] $A7F 2l
A, ol FAAAY, M AFH) IAYFAAL o]E Foll ¥ Oéﬂﬂ
gl ot Y A 7kt A o] #A9f #Hste] AFA] =
A ARRREH gojur] g8 HAZE WA ofF2 HA o]EFH -
AWy el M=l Qe AAolth A& S ddl FANIA F o]k
W EHo g 73 ARAS Ho F JMA|A(Cassese) 252 7 $-ol =71E
FA, Mg oA FARZ seteta ok Fsol ol¥tk By #F “—fxﬂmo]
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2l 2 W3 ] A3 Z:OP(Draft Articles on Diplomatic Protectlon)oﬂ/ﬂ =g
Wrhes) ILCx 199795 E uad Hodd fis] 2AAQ AEE AT

65 QA HFQ ¥ gjo}o:] AEA A} lEEAZA Al 7k 713 sk AbAs
=92+ A ILcY SR uE0|RY WK Bennouna)”} 19983 A& “LwH
Hoo #s ou4 EJ_’_”(Preliminary Report on Diplomatic Protection) (A/CN.4/484)
=}z
A,

66) o] ZQbe| tigt AAME AEZE Ade, “urse] ABE-20061d ILC JAEE



FLATAERY FARLFAE T Aol U FAHA AR [ FRE 361

20001 o] Aol gt 5K 3T (Special Rapporteur)= UHE 7F7F=(Dugard)
AT ILC= °]& 7I12R 200439 A13]=

S X A Bso] e 2obe FAFIYTE o] kL 2@ FH<U 200613l

R

[y}
[}
T
L
S
B
wn
=
o
f
k1
>
o
Y
e

o] zot7 HAste] FES adtE AL 20041 A3 5L npF 2943} 20061
7 Ao} BAE Fo e 7he3] A
2 B39 &Aoo} WL (definition and

RN

Jzd i 7} B IAYAN I A FulolA Bas:
Ealol sl 27k Ale] A=A 1 =W FTE S8a] wA 2A E:
J1e WahA s Aswe] sade Ao,

(Diplomatic protection consists of resort to diplomatic action or other means of

peaceful settlement by a State adopting in its own right the cause of its national
in respect of an injury to that national arising from an internationally wrongful

act of another State.)0?) (B& F7h

juA Bago] w7} AAle] A Aol M= 20004 F7HESF Al B

AzsAe W P =40l AT F7EE9] 2000 HuAd= &

ot

205 FAow -, Wl A48 A|1-13(2007), pp.203-222 FZ. 2 FH
Aol #g =omAs AR ISAdEEY dud BoAke #d a9
AT, A2 ANZ2001), pp.77-104; ©JxIaf, “2lwd] HA|w=o] A4 a4 - 7He1e]
A 9 QPR TH JAe FHs >, ZHYetEl=S, Als6d Al E(2011), pp.117-140
.

UN. Doc. A/59/10, p.17.

UN. Doc. A/55/10, p.74 (para. 425). ©] Aol thall ILC RiA+E thS3 o] A
SJtk “With regard to the nature of diplomatic protection, two different views were expressed.
According to one view diplomatic protection was the right of individuals. Accordin to
this view, the constitution of a number of States upheld the right of nationals to diplomatic
protection; a trend compatible with the development of the protection of human rights
in contemporary international law. According to another view, supported by many members
of the Commission, diplomatic protection was a discretionary right of the State. A State
had the right to present a claim to another State for a wrongful act committed by the
latter, even if its was not the State itself but to its national, who had suffered the
injury caused by that wrongful act. However, there was no obligation on the State to
present a claim on behalf of an injured national. The constitutional obligation to extend

T |
10 fol

67
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Hol 9A & «=7) AH4le] AEIZA(in its own right, en son nom propre)7} 7}t
B AL ILC 29H343 91 93] (Drafting Committee)o] 24 S EE‘SHHOE‘U}.@) A
RoA A Zd3 st A T84S 7HAL e o] 28 7UIETL
AEF 20069 A7 BuAeE EFFH| Uk o] € ILCRAIAAY
3lo] HF 2 AAHANA A" Aoz ®Holg Fri=9 Al1A HaAd 3
w0} 19 o] THLE 2002 FIFsHE 2RI A3 = 2006130 o] 2A =
o] & thA| AAIS Tt 2ol ud K3 o] Aot MeE A AU

of ze] BA4 gud nEE Wi} BiEe FALEBIR As) Ao
3 2o Belsel 1 AL oWAF)] Ssel 9w
Tt o) WaH AA5Te Ba 1 A9e 98as Aol

(

o] 1L ILCY 2006 HFT2LANAN I FASHJAT) Juz BEH9)
WA AA BaAe EEY HoAd AFA] =7t Bad Aotk -9
EAY T8¢ A I HAH 443 Bdstel aAMe WAster HxF A
(codification and progressive development)<s UF2 3t3L & ILC WM = 3
o|A Apol7t EAEL T3 uA BT BI 2o FA A A ILC A4l
e 71 B AAES o W mdite ARl & TR 7198 Fojof &
AHEE ol @ AR Abolot AHallo] wWEo] (1965 A 4T A AEE

diplomatic protection to nationals had no bearing on international law with regard to the
institution of diplomatic protection.” Ibid.

U.N.Doc. A/CN.4/L.613/Rev.1 (7 June 2002), p.1.

UN.Doc. A/CN.4/567, p.11 (para. 21). (“Diplomatic protection consists of resort to diplomatic
action or other means of peaceful settlement by a State adopting in its own right the
cause of its national or a person referred to in article § in respect of an injury to that

69
70

national or person arising from an internationally wrongful act of another State.”).

71) UN. Doc. A/CN.4/L.684, p.1 (For the purposes of the present draft articles, diplomatic
protection consists of the invocation by a State, through diplomatic action or other
means of peaceful settlement, of the responsibility of another State for an injury caused
by an internationally wrongful act of that State to a natural or legal person that is a

national of the former State with a view to the implementation of such responsibility.).
72

Draft Articles on Diplomatic Protection with commentaries, p.24. http://untreaty.un.org/
ilc/texts/instruments/english/commentaries/9 8 2006.pdf.

o] Al &t Aot =2 F+= Georg Dahm, Vilkerrecht, Bd. 3 (Kohlhammer, 1961),
pp.253-265 FZE.

73
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74) ILA Resolution No. 5/2006, Diplomatic Protection of Persons and Property.
75) Patrick Daillier, Mathias Forteau & Alain Pellet, Droit International Public, 8° ed.
(LGDJ, 2009), p.496.
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ol Wa SmH BEAL el AT BE AFAAE T} o B L
Fal Al2le B AR 2 Al Bl WA Ao BAZ A7

bol a2 B3 §5F AL A AANTFAE SAs AgHoiok s 7
ok o] BAIE 20064 ILC ad wEo] B Zoko] ARHE HHA HelB
=AY thayo] Hglc

o wole tha) ARNE 4FH ANFAA, ABA FTAANHE A2l

AT 22 AN AL o QEITPLA 49 3
o) ¥el VAT Aok Aolr Amd wsAe) WA Aol U@ =AY v
FASA 27k be) 2ok Bal (FAHA AAolA) el Ae)E £BAE
o el A2 ook ANHDL e AL Adelth Teit ol olo F2z
shl QBuAEAY 444 B PRHS HASKTY, ok Peed QU
Eofolehts HIHE W) o2l Ao

sl WA DAY B

tH
rol

[

N

(2) =7 T

HA e o] SAEd AR deY IR B doka HrkE 5 Qi
depAge dis) hEH AL AL AFAE] B2, A2z AA WA
TE THE 199597bA 2007] o]/de] dZEFAW29] P& (lump-sum agreements)”7t
AZHATIL F}76) o] 52 1999\ AA A 2xp AATHE & JHERAEA L
FAZTE At vl o M F8T F(the paramount means for settling
international claims)”o]2tal A AsAA o] Wao] AN A 71 T3 st
o7 A% wiAS AWt

76) Richard B. Lillich & Burns H. Weston (eds.), International Claims: Their Settlement by
Lump Sum Agreements (University Press of Virginia, 1975); Burns H. Weston, Richard
B. Lillich & David J. Bederman, International Claims: Their Settlement by Lump Sum
Agreements, 1975-1995 (Martinus Nijhoff, 1999).

Weston, Lillich & Bederman, AAA(Z5= 76), p.7. o1&l w2 23} AAIE & I
R o] AT E Y] 7 To% o R e Wi et 7LUP
“After World War II, however, the volume and complexity of the claims spawned by
the war, by the arrival (and, more recently, collapse) of communist and socialist
governments in Eastern Europe and elsewhere, and by the emergence of an economically
and politically restless Third World rendered the [traditional] espousal process increasingly

77
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198197 &35 ARG o]gh-n| A A #A(Iran-US Claims Tribunal)# ©]
gh2-FA o1 E AA(1990~1991) & 2R £ sjdstr] Aol UNGH RG]
A8l Aol Aleg7Eell ol AYE UNE/FS Y3 (United Nations Compensation
Commission)= 7§18 ATE /WEHOE Algdthe HollA dZepadaol o
3 d9E TS agolE Bt A2zt AAUA o] % dLEpAA o] =
AR THAA ol d=A HFE AR & AL ] ojHot

() =L 4

Y A AEL A AANA T FLo] HBAYGAA 77 Edfoh B st
A 1270 =3t 1959378 196437829 717k A 12709 FAEA = AAst
ATk o5 2o F 1961 7€ 319 olgeopet M= ko] AAH YA s
225 W ojgg|o} IRlof| thgh ulj/del A P& (Agreement on Compensation
for Italian Nationals Subjected to National-Socialist Measures of Persecution)<
ICJ9| FerriniAb 9] W& o] F= Aoz & <A Stk o A Al1zxddA
AEL AF, T EE olde olFE UA9 el w2 ojggoldd o]Hd
gef =AM ?Z olgg]opqle] ThEolA 44T nf= o] dERAFS A=A
o] Ao dERAFFPAYoEM| AL AN BEEA Zdrso

less effective. In addition, efforts to establish ad hoc international tribunals have proved
almost uniformly unproductive during the past half century (the Algiers Accords establishing
the Iran-United States Claims Tribunal being the rare exception that proves the general
proposition). Thus, since World War II, the United States, the United Kingdom, France,
and numerous other countries have sought to resolve the international claims of their
nationals primarily by another means, namely, by negotiating “lump sum settlement

agreements”. (Ibid., p.3.)

Rainer Hofmann, “Compensation for Victims of War - German Practice after 1949 and

Current Developments”, BIFREAZTHEE 2510545 281+5(2006), p.36 (“The Federal Republic

of Germany accepted some of these claims and concluded, between 1959 and 1964, 12

treaties providing for the payment of lump-sums as means of compensation to victims

of Nazi persecution.”).

79) T Y] T2 U 2tk “for the benefit of Italian nationals who, on grounds
of their race, faith or ideology were subjected to National-Socialist measures of persecution
and who, as a result of those persecution measures, suffered loss of liberty or damage
to their health, and for the benefit of the dependents of those who died in consequence
of such measures”. International Court of Justice, Jurisdictional Immunities of the State
(Italy v. Germany; Greece Intervening) (23 February 2012), para. 25.

80) A3ZE= U} 72o] 3FASISITE “Without prejudice to any rights of Italian nationals

78
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(4) %‘%91 43
dEol AFAeAA A JIeATA e FAEA

2 e A
T
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i_t“
il
Yo
dlo
o
N

(a) S=IRI=5(CHTH

Y- FIRI=(tRh 1952\ 48 28Y H 32K Treaty of Peace between Japan
and the Republic of China. &3] “Treaty of Taipei”Z EH)S A AFIth(ZS 3l
8¢9 5% oF) o] ool F&H ol A(Protocol) A1Z(b)S Faf tivhe Y&
dE=IR gk HFHES E7)sAThsD

(b) QIEL|AlO}

YEI ATV Ao 1958 1€ 209 AFF2ERo| A 3L 2 K(Treaty of Peace
between Japan and the Republic of Indonesia)< |23} T} o] ZeF A4z dE
2 12d7E AEYAJokel 223,080,000E ] B3t EFF §49S vl ¥(reparations)
BEOE AFr|E Ath B = F AEAH 2 FAd #d udAAME
s < 400,000,000%0] %P a5 F % Hsl7) 2 st3iths o] & 7|2=
stof = B F=Rl 2Ho BE Aol ZIHATKA4x 23 E A5%).89)

it

{0

¢

based on German compensation legislation, the payment provided for in Article 1 shall
constitute final settlement between the Federal Republic of Germany and the Italian
Republic of all questions governed by the present Treaty.” Ibid.
8) PEFEGC, BABSEERCRITASHEHBN, 1958), pp.275-277. ©] 239 dwde vt
2t} “As a sign of magnanimity and good will towards the Japanese people, the
Republic of China voluntarily waives the benefit of the services to be made available
by Japan pursuant to Article 14 (a) 1 of the San Francisco Treaty.”
Exchange of Notes between the Government of Japan and the Government of the Republic
of Indonesia concerning Commercial Loans and Investments (20 January 1958). 1
b=, pp.167-170. L] JALM|AJotel] st uldel st AAst == KRR,
AAM (DS 46), pp.59-68 FZ.

o] ZoF Az AL v o] A3 “Except as otherwise provided in the
preceding paragraph, the Republic of Indonesia waives all reparations claims of the
Republic of Indonesia and all other claims of the Republic of Indonesia and its nationals
arising out of any actions taken by Japan and its nationals in the course of the prosecution
of the war.”

A5z 1382t o] #7433t “Japan waives all claims of Japan and its
nationals against the Republic of Indonesia and its nationals arising out of any actions

82

83

taken by Japan and its nationals in the course of the prosecution of the war.”
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(c) &=

YEE FIRITFs =7 19721d 9€ 299 FEAANAM d= AR 32
(Joint Communiqué)E &3P = As5z= “%ﬁ}?_]fﬂ%i}
ko] $355 9l GET g ARG AFE 27T
Hoksh 19729 FEIZFUAE 19789 = 1t H3es
YA o7 ool HIYHGT o] FAL ¥ & =l 1k AFAE A
Ao g HMHAEH, 1995 o] % T2 =
52 gt dAol A& met dZF 3 =Ao] AL Uk

A ©
g

i

e o

ot

.

=
fHozd o2 S
N ol
ol ok

(d) e{Ot

Hute MZeA 25 G353 ool thEE ASIAAR = F29 A 14
Balzof Y&o] WupgRe theH Al vsisHEFY RigteE 59 oF=E
AR A E 595 A& YAt o] A S ARSI o] F HERE &
S Ak 19543 119 59 32K (Treaty of Peace between Japan and the
Union of Burma)g A ZA3HTH19553 4€ 16 w&)86) o] %o A|5% A|13d-&
dEo] AFE wide] FEFH e v 2ol A AT

- Bl S (reparations) WO E 10de] A F 29 Y& 897 AU4E FHE
A5

- 74 A8 2 (economic cooperation) HECZ 10ide] AAH F 5HT EHE AV|AH
2 AF

o8 WddT=d AZT 59 A BEFFol BT Wil
o} Z0 2 RE wd FUEAF 77 o] 1963\ 399] FAHE B 19 4Hw
FRAze} 3T 2o AR Fovt o] R Wnte 99 WdE
2 AAEE LS Ut Hxof A5xE 2FolM A= P AFHe] JES g JB

o

T 2SS FEl dndAorst B2 A F dAFgoR Qs whAs nE
hy z|

8) Qo] AFRS i A\RLMEEFIZ. FHMEEROKEFD 7012, HAEIZ
T GIEE R R 2 MET 5 2 2 ES T 570tk

85) BEHIEE, “HIEPRMER & BIBYE(R), F85mE F156% 25, pp.16-38 F=Z.

86) UE-o] Hulef thgt ajake] Mg =0l KB TR, AAMES 46), pp.82-88 FE
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ol e Ade £33

(e) + ¢
YE3} 28 ZhlE 195613 102 19Y Zxgupols Y8 48 7F T3 ES
8 -5 A Joint Declaration)©] ZAFATh(HIEA w32 22 3 12€ 139).

TeAd Ao Wi 2l st vt 2ol st

de Aoyt QAo AR TAL EAAT QBT 2D 2dL 10459
59 52 ol sl AHEA WD 2Asl L, 1 A D Fa) e
oA @ o] Ud 37AL AEgte] @,

() 2= A HIZEZH|F|0f

Z3c 9 AFEza|olebes 247 19573 2€ sYH e & 5¢€ 139«
T3 FAE/INFE T o] TusEe #e A, «dBH A ZEE8T] o} 71
S 3| Eol| Hgt A E AT F 2o AdFRe thed 2ol FAATH
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gl
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Ao
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iih

e g FAENFI(EE AZE2Z0]ohEE) S I 3
2EA DA 2o w7k O A B =SR] g =7 w3 o=wle] o
€ FE3tel| 2713088
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e
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il

i,

4) A2 A 20083 gH|o}-o]gg]o} zxoF

=< %ﬂﬂﬁgfliﬁi 2008\ 2fuloks} ojgelo} ol AAH $-3, FEUAHY
2 @Yol B3 2ok £ F Atk ol AUAWAYe] loIN s A<
HES A zol @OM £71% st

o] zoF Aol «olegjote] ARIAMIR s fulo} RIFA 7R LF

87) o] Fgeo] JoJEd U T} “Except as otherwise provided in this Treaty, the
Union of Burma waives all claims of the Union of Burma and its nationals arising out
of any actions taken by Japan and its nationals in the course of the prosecution of the
war.”

RIEF, AT 81), pp.281-283. L&} frasehols = 74 119 ndeis
Sal(1952d 49 129 3E) MEJA AT Fshoke] g o) o] K
FEHI7E FREIL ARE Fofo]l AdE w7bA] 192319 Ti%%‘%ﬁﬁi"# 4 1
FEA7F A8H= vl Aelsigivh whebA i dell #wE ofwd Al sk Rk

88
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il olge]obrl 1998 ] FE IZFUANA
‘A dAlY AL HEHOE DI E It
o] 2o A2H(Capo )= “FHAY 4 2 EA
del passato e dei contenziosi)ZhH= EAE 7R A A§FNA A 132714 2
67§ F2 o] Fo1A Utk AgEo| M= 01%?40} } mid 29} 5T 2y B 20%1
¢ FA 509 2H Dete A4 712 AZK(progetti infrastruturali di base)
£ gnlotel A F7IE A 21]107\01]/“]E E A (iniziative speciali)<
FASGE, 1 WAL (i) Fulokel 2007 FERIGA ] A4, (i) 1009 I
2 WAy AT Astae AFEA el FAE vAE Afde o S
Adrste] Al AR, (i) ASFLEE QA gafjzte] e N & 2T A,
(iv) sl glhlo} #9l e FFYAA HAAA S (pensioni di guerra) X152 A,
(v) ARIAIZ] gujot25E oggolol| BFEH Sl (manoscritto) ¥ 1 18HH WEE
(reperti archeologici)®] E|H]o}o 29| HIgE & 7H Abgtoltt,

ZO%E AAd e olE ZAE T &= ¢ F=Rl 19 ATE 55 A4S 27
i B 23 gk 1du A&, A2 —Hr-/] FA 5 vFolE w AP
SHEPAFA Y FAHA o 1] AL B o] A 57 2 wHlo
el zte FFEE HF EE ZoE 4T F Aok ole o 2% FuiF
olg S % ol ol Il A4x07t 1970 d 7€ 7ihy] gjulop =7kt
HAstAA gulot=RE FHE oF 20,0009 olggol wRle] e HA4S
el 2009AFE 20119704 370l 2H 19 53 25 ool AR7} v

ES st e HAE & 5 itk

]j\l

Fe EHF Hho} go] BT
S A7E EHE AT
X

% E”(chiusura del capitolo

rlr
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(5) ILARTA

AZRFFAY TAYS AR TAHEI Y 20061 HTEILAAE B
Hof Stk 1996l ILA Well AXH At Aj4ke] £1a3] B 5(Diplomatic Protection
of Persons and Property)¥3l= 10979 &5 £ HIFTRIANE A=A

9) olgtglo} YT th ZT} “chiudere definitivamente il doloroso “capitolo del passato”,

per il quale I’Italia ha gia espresso, nel Comunicato Congiunto del 1998, il proprio
rammarico per le sofferenze arrecate al popolo libico a seguito della colonizzazione
italiana”.

90

of 39 HAl: <Tulolld 28 F ARH £AZ B A A olole] &
AL tist HE2 B/Fe] 5Q1(riconoscimento di un ulteriore indennizzo ai soggetti
titolari di beni, diritti e interessi sottoposti in Libia a misure limitative)olq-.
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th o] B A5 “«dFRFPA ) #3 A3 (The Practice of Lump-Sum
Settlement Agreements)©] ¥ A &g 7FA I Stk o] HolAs dERAFA Ax
A8 E BT AR st =& At ded, AAdEYTA BFor9
W3tE AdgstiAE ofds] AdFAd Anas sdua ok & &9 9F
HAAARCR Alg w2 A9 Al et #Hste] HFHIAME o T
dge Tl e ATATY i A= AE54
of the claimant state)ol] £3-& FAstATHID

X,
rL

H#&(the exclusive jurisdiction

(6) ILC 9|3 HE Z2H2006)

A2 Bad #3 ILCY FPel M s oA AvEgt. EdE ol
20003 12} RIAE A3 o]F 2006‘401] HE 2% AdYsEE 6d Sl

A B3 Hef HA Ao THEH ek w7t B S-S oln AHsA
ol gt Mgy} dEHAFAAY A B A thEk Hrtel| owd FEFE 7
ek

AES 3] AASIAH A9 2L Wl Eeta 2R 9
ARZee 2 dFo| gle AR FdEAT. ILC HIFERGL Ay A3
(Recommended practice)®]2h= ThA o] #l A0 FAL A19FNA “9ud HSE
AAol Je =7k (o) Y v FTIERH 39 HEE 95 w2 RS
a5 Y FHolA dgstefo Itk A A= A9 7be)y L A
At ol dHHAGFA osf =AHQA Aol ALY Ae AR
YAl Yol A pelE o2 RE We BAFS AA d Aol A Hulg A F ) ok
FH“should’ete E@OA & & %ol WAl Bthe Y3 of)S ofw]gitt

ILCE A19zol| thet FA oA dZRFHAR LAl 9 A9 galg 42 M
Eol AA & ARG e 2 gAS e dA gEiME dFsta gtk
A= ILCe YZEAAAY A2 2 o|h 7 A8t FF AT HAHAAHES I
st AARE o] A =Tt A FAMAE e 518 - FREE ARG 72 YA
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91) TLA Toronto Conference (2006), Final Report on Diplomatic Protection of Persons and
Property, para. 98. T}WF o] WA= =8 Aol Arjzolx] dg& FAdstar
At

92) ILC Yearbook 2006, Vol. 2, p.98 (“States agree to lump sum settlements in respect of
multiple individual claims which in practice result in individual claims receiving considerably

less than was claimed).
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)

w8 ARSI e Aotk

(7) A

AF7HA AHE vhe} o] I7} 2ke] BEd AFEAE sjAst] s ¥
Aol O AAEE e FHISHA AR T Ut dERGHA
o] MIFAHSZE FAHRI ALeA 7R HFAY AEE HAZ 3t 9
S5 oln AAsTh olEA B uw) 196539 AlFo] (FERAEG WS A
1 lv) ATAEAEE Bl Ml A7do] AFEHITL By o HUE 9
o] gl Aotk

4 19651 BIO| fEt E2o| WOl HUNTH B Uz e
a2 o

Aol A AFE nio} o] YFRAHAY WAL 196532 AHL EEo|a HA)
= gy ZEHI e AR Aot I = B8l oW o] oA
1965\ ATAFAH Hdsto], 53] o] dAoll AA L ool ofsf /AL Aol

BEYA O Ha| AT =4 o] BAEAEA YEoltt. ol A= o]
TAE FHEE g

1951 stz A19X(@)e “YETS AACERE e AAZHS
ZAE ol E Al =ARFEH BT A= ¢ I 9] dig dE=
YEZT BE ATFAS T7PFT A TH(Japan waives all claims of

Japan and its nationals against the Allied Powers and their nationals arising out of

we 1o

the war or out of actions taken because of the existence of a state of war). “X7]”
(waive)eh= B Ag=o] ddo g AT £71E #A4AT & =
A14(b)oNA = AHEE AT},

A192()2) “E7)e] ojulst Wejsh BANME AR ol A= FANAE 27}
AT AL FAES R0 e ek o] $A% B
ol Bako] 71EH 29l Fo sk YRARY a0 dam vhAYa

3l
—igry o wel H] HER Wl 8] wZolda A EThe)
19519 9€¥ thYBszek Ad AT srigdts I8 FRE A4x0) ¥

93) /KB AR, “FERMEFGEGEHE O OBGE”, BRRAREE L BIE(E WL, 2006), p.363.
94) Tbid., p.364,
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A19Z()l o) Adel ALgAA7E 2r1dAvs Y-S At o HE &
AME & & gt UERET} Btz Alldzp)ol AFH =] A7
9«7 wA Aol Sle] dES Ee dESHle] tia) i oA
F A= AR AALE F floke Arldl Edeite e
Xil*l’é}ﬁihﬂl, i o5 ARst A A AAIE £71HTL FAs)
Oiﬁ}%) °of =AL Ax EdE Fo) £ aest] Aldx(b)7t AdEFY
frig Eols FHE F3HAH90
F el ARt oyt shg AR ol
AL dE 7&%‘—7}

NAA FAAA L7132
I M= 1960 Th Ank :
Zofo] o3 YERFo] zt= A AAE ETV)std AEAZL T
29z A3FH FAst F7IRAG] BA7L HE“ g s ﬂdéﬂﬂ Hﬂ%olﬂk
g sfzofolu} o] xefo] 7|z3] AMAR 4F FAHNA ErlE AL dET
Aol SuA B Bieta Jile] AEe HAT HPdHoRE ot o
Bg dE=o] @Y A29x A3Fe] wet BAE A5 ofFUt glohe =it

ol gt s 2A Fort FH D Fo] 1991 a9 ofrfo] zofAe
Adoldt. ofte] I H3IFHS Fall 19659 A 941119} HAste] «3hd
ol HUEA JHAL Qe JuEIAS F5Ho
kA o] 2} iRl AFA AAE FHHA on|oA A& A171 A& OPME}”
2t FASATE T yoprt e TR 5 e dERMdd &
A7)ste] B WolR = o] Jhgsttte AdE g HstAh
HHAE7HLE gEFHo] AR Bidd Ahs g7 % =, OM
o] ZAo g o2 IdAA FHeAL Bt oy
A wepAE 2oF Ao FRlo] (&9 FUH Y & &

A& 3o A HastA yod Addch= 1 9714
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95) Tbid.

96) o] FAe] sk FHTE =oE BHIEE, “xIHPRENIC BT 25 TEHEROFHRME N
EE ), EBERE, 16281 ~65(2008), pp.71-77 FZ.

9 IUFEZ, “HEGRMEWHE 2 £OMIUC DL TA), RBBEER, 2654 - 5555(2007),
p.750A4 AL~

98) 1UF, AAR=H(ZT 97), pp.75-76.
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ojF AFrAFaFo] FFeta, 53] 2000l Fof TSl M7HA A7 <
AR 3 2ol AVEHA dB AR UEdE] T2 URAFALSY] da
% 27 =

T2 A “H Bt 2oF A14Z(b)ol A et
St o 9 dEZRlo] Afm=arle] o U
el Ao 712 Aol SF HEL }4 «]Tﬂ AT A0EA o5 AA
& 71 e HAE A A= 4 3]
A Ttz 4, S Fd EQIY HFdo] “AAdA T} AR
“TA fle A Bdestte s A6kl ol & Zo]thon
ol gt aflAlo] 2007\ FEAAAHA HA g5o
olgf -4YetHA dAT THH =
detetE 7o) o]2Fth o] FAE WA} dE A= Tl JurHITARA
E7)VdE “H oA o] Fol= Foll FHE Ao
TAC B WA wmE AXFH AYE stz st Aokl HlwEkaL
9)\13}.102 Y Frol st AN EAE ASHCE AT T AR A7
FE S A3 9§ 197 =g frolgta AFstA HlWEFATEI03)
196530l AZE FIAFAFAL TA dEoAA AujFo|d JuARsH
FAH L7 AEd I st M AAHJS HA I A S Rogds Y
Belzok A A8 2ol “x7ket =R BE AT E7)(waive) I L 1178
SHe oL, < Aok R 1 %Ul(ﬂs A 2R A, ) = ol & A=
2 =R 2k A BE AL - s e HFAH R AH Ao
Zﬂ% gelgtt a gt
F AL Bl GBS X X 9 (Trust Territory of the Pacific Islands)
B Sd3s}7] oA AFel 19694 o] AEEXE ] AAHPAS v]=T}

e,
FFI

kol E7d(Agreement between the United States of America and Japan Concerning

the Trust Territory of the Pacific Islands)ollA] Zrol& 4= Qlth o] FAHL &0

99) ¥hl, <1965 AR TARD T N1 AT, IHEHE A1435(2000), pp.25-26.

100) ofef] ol et =oR2E IUFIRZ, “BB_RKHRFOTRG] 7M1 %5 2 KIEIC B
T 5 5B REFFRIC DT, RBBEER, 5633 -34+5(2001) T2

100) PEAEEFEAIR. o] IHdol U3t AR s EREHE - WA E(R), BEREREKRHAG=
HE, 2010), pp.198-201 =

102) /N, A =2 93), pp.378-379.

103) AR, AAR=ZHZT 13), p.522.
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5009 28 AFFoEN MIZPA 2~ F3p2of Ad4x(a)de AN BAE
“As) a3 HFAHOZ A (fully and finally settled)3HH T 43T
YEZo| Aol Wz, 1965 A A2z A1FM AL e s
15 HFAY A2 2 v 2 GAE AA o] Rk FA A2E 3F( -
o3 FAL & 5 Q= Ao E ) o] zt= w3 REPY TS
TFASAT FHe] FHle] Zhe A, AY H o], F “HELY] A A

|

st} A4A A7t AYHE BE TR AAF PR TARE P I
2o FAHUAA B2 o] “BE FFe| B4, FEL AW, FR A9
7 919 A, PANGA 5L TP AL FFAGY 8 M4 £EE 2
o ohUzk olF ALt 2AsHE HhTo] A £NE Fol Mk 23
ZAoleh. A4 A AAF 2BE A B BAY AHLE AFHY A2
o ki ¥ 4 g Aolth RO FANEAA) B2, xFY A A
24 AFAZAY o) £BE HOBA ZHA=FAN BT T, IHF o
AYF7 BBHD Y 4F AFEY 502 AAHD ko

:
‘ZH*P :aa % ol olet
o

GAAA SolsA A S AT AAAE ofd BT Gch. 8
Nezet I 4F R B BT FANLAANE AL, A L oo
Weo| A FFA0] ofHF AN ofwE o
G2 ASSSEA dAAE ol oo e ¥3 WIS O A4
SN AL 5 AAH Aevk ohd AWAA ARATY, F FAYL AT 5
Qi AS e FAHIL AThin PA A zoFE zopste] 2RI RAE
o8 “YEH TAY HF A} BAZ HE oEu FAYL AVGE A9E
71 A elata s ek

G471 %0 B2, 19659 BH P AU L YA
shedl, B4 A2z A3l oa) ARA Ao dwd n

) ARATAL o
s ofn) Z7]%3i

104) o] Fo= HFAFY that T JrtEe =] Sk

105) FRHEIESS 9, AAM T 50), p.109.

106) Tbid., p.112.

107) gQA, «AAteE shelo] @3k WA AEA, SHHEE =S A34Y A235(1989),
p.180.

108) P, “F5RAEIIE”, SHIEREER, 19654E 9%, p.s8l.
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wehA BE AT Bt cojrfdt FAE & o gle AR e Folet ¢

B0 A7 B EA= SHs1E HFHA 'Hzl__,_’—% B Ao7 FHE=

Ao|t}h109) ofuts o] gt o] fo A L = HA A

THIAHE 53 AAA dee AAEAH

dA9 A aREA LEsitty FAsE ZoE HY
3| H ol F3g o] EFAE I I

T ol e YR

A2z A3gel tit dES FA A HEs] Sejdth JdE FA A}

Ao HAAEA S AFstd @4 A2z A3l | o Zo] MWs

NI 2

A Arz3e] el ove IEmRle] AgA el thste] o] HE 2
Ee dEFRY g FAEAD A Bt F7F FARE Hise ou
HEds PAeHA e AL F&dhe A, dibHoz quEsAL FANS
FARE FAJ =7bl dHE dfo Ao wff o] FAH A
o3 1 AL EFAE AAEE AoloM =7t O Arke] Adte] #aj A=mwle]
thell wAe] ofF-E Aok ste= A otk @WIe] #dd dajA= W] Az
3o oJal o] HJF 229 thidol He duFWY AMRAtE] I 23] A
agste Aoz He fos I A 282 of @A o A olFojA=
< ohda, At AR AR o]FojA= Ao] Hol(HA AR TH=
oA 71Ed g dEATE g JuRIAS PAT £ gle A F=
o] Hrh oA 2 Tt L Ade Ae e ME AT o] of

7

PRV SAO)

109) thek 9Jo) 7o QB AR Agjoli= BEAow wyo] g}t 9 A= TS
QA RS o vA el A&ehs delE dpelsith 1eu JA Ak
x-]]]aoﬂ}q uok Zﬂok;l =i :lu]Z_]-g 72?"?&’, OJZ_ 21]3&01]1\1 uo]uL iﬂokg]l 1:!% a
Sule] epAlolst W o Syl ojE RE FTEoR P g ol
MY AL AAgalol & AolthdE: F7h. oldA wH FHAY AP &
ARle] A 5 A Felrk ohfet AaHQ A9) mi Apze] Bakg Ae2A
s} A4 el slast gasel FTE AvleAY B s)Rlo] Aale] s}
Basiol 4] ATAE B8+ G AN Sl Ao AN + e
Zojtt. o] g A Al AHTA S ﬂlzz A3 gelA oln] 7] Wi, 7HQ1e]
ATLE W AR R dwH AA - wEE WA 2T W AR P 5
oﬂ/ﬂ lj— " 9)\-— 7]~—HO L1- 74 o7 Qq_ 52 ;(]_—T’- ?g g] 9,]_]17(-1 ;(] ] gio]
RE ;g;_y} A= HY o]]/ﬂ g FAF 7P e Zojth %
L6t o]2F o B o 4AF EX(loophole)7t HAEEHE AL AlAolt)
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Uk Qo] 9ol WA Y d3e] WES A§S Wi gloly] uEe] WY
A9z 33e] AL HA vhn ARdEthel gL £
1zl Bl Fd 7k mel & Asjel Brhno (RE F7h

2ke] T ' AR A &8 vHYI|A g 3 R 2AE
53 ARl s ) A4 2 AFEE 2PN OEN A A BARE
sta & otk A WA 2= 3 FES 9N dE9 qud BeHe t
ola) 7} w9 HEZS A(F o] Al 7} AAle A EA AL of B 9 Wk
o3 159 AFES Bidcho|Adtt Fo d& HR7}F YA duHRsAT
7o) JAAESFAVEANA e Zlolgta Bowd ol & Q3¢ Aotk

G o) AAelM Hopd S Yo aAdd YRl Ak 2 FprPe
19453 12€ 6¥ vAWEE A33%, 19489 99 11Q A4 2L Ao A3 Hx

BA, (15 d=E AT oPHAAT) 1951 tAHS2oF Adz(b)el s
ddHoge ofn £FHY A o] 2FL <@ 8l %&%i”ﬂ«l °‘i% E
dEvlol] g A4 8 F7de] F2 dido] He 2

A3 dWAe) BAEAE FIsh] el d7 AR 10&& dziﬂ
e R dEe Y, dR 2oy F 5

AJDZTAS] F ool sl st g osl S st AL EF J&= 9
desle] o mg A AL 19579 =] AL os) HAHN]
el dishe APd e dgel Ad Atk Az A3Y 8 Ad 2o
Gl sl FU FHAN FEFfH o AL Hofop drpal AT, of
3] 749 WA A A3 olsfIrka By] o

AGHA BT 1B GO tEY BAY AE =

X
il
o
o,

heHES

(1) €BEAEA s MAATFH 4Eo] Zue delg AFHEA oAF
YL «Z7p7F 28 sy 9u3 HEPL ¥7)8d 1xx &3 27}
b= Wle HAAS 7H =Rl iRl F9 glo] =W AFAS AFHHOE

10) FHIES 2, AAXZF 50), p.64.
1y el gAR AAMGF 1), p.83.
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a8 ?ﬁ_ZH iLﬂlA}DM BAGA A PERAG
ATE o]« el S e IR I o]
Atk Brl= f4A gtk

ZAAQ Aol dERAFFAGGA ] AA ol tisiA s olv] A EgkTh =
2l AdAAE Jud Bod FAE HAHCE F&ste A7 51 ok fa
Hoo #g ILC SHEIAYY wlFu= 1998 AZd onld Bl A
o Aol tigk FHH HPS EAMEAT. HFUe] WEW Juy BHE 57

QPR ola) AE e Ae] Bujst BRG] 19504 T) o] F ABEAIA
(judicial review)E 3881 Qo] WA YTk ol F AolE Erain
B8 A 2o gt YBRAFHOZ A5 AL B AAelA

WA & A 477t A EHE AL okt =, gAo}, 47 FRH=7HY
el A Bso e FAstE A=, A= el hE ojde
A WA R Ete 93 o Fo M7t (actually much more a moral
duty than a legal obligation)i ZA&33 QIT}113)
UHEA GAHY AHA B 9 22 tiH A ddko] vy E
T AAT, uA BEo] #3 FAF B A 2pdo Aol 72T S
AAEA T QERGFAAZE 9 2o OE AR & g

I
lo
B~
i)
o
4

112) Bennouna, AA=H(ZF 65), p.46.

113) Ibid., pp.13-14 (para. 43).

) [/E, FAA, AA=EZF 13). o] ARt wEw «xv} FEAo T 2r} By}
A=le] Fael e A FoE & glvkd FAwA 27k fa
WA epdold 1 Aot Al frk B =7 R JiQl Al #gh

TS HFTA R eHdsh] glsto]l vt W o R AlLEE Zvolw, «x7brt

A3t Aoz Ak AR glolle A=) oheld el AR B

AFE i7]§ T ee =wEolthy whEkA «siR1e] AAS =7he] At ofy

g S7ts 2718 gl 78 olgd A 71E9A Y ReHA Aok

Ibid., p.14.

| (o
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o) AT EAZE 1965 A a8l f2HNEE LAHA FAHAE Aol
W2 AAAFFA7A 2BA717] HeiM s =
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Fod AA" xoke = Tl AAY obFd E¥E AT + ok gE
U A E(monism)& H3t = Tk A o] 2oko] 27 F YA (self-executing)
= 71

o
27he FEA A BYL

9% FAYA o83} Yo MFolR ), Yo] FTAYYL AL
ARUEAYE 59 M2 ALY ATAL 2IAR) AT 239 AN

SIEEE zza% AR 4 ok AN(AE A BH)E P 4t

z Que TR AYE

Aol A o

hIEL, B U A BN o] oldel AYS] el A

Qolglge ofn mgi,

4) 24

AERAFAA LA o g Tl AFAY AP FANY ABEE A
g5sta o, ud Boo B3 sUdHMS B ol Aol «2h
Mol dejek ASrdEva Brle oy olgd Aele dAe AAdl: Bdst
22 (NAHAA BHAAM & o)) 19653 22" JALAFAA = ¢S 183t
A A e FAE Faf 2opd WA A7 EASE AU F T
dx 4EE F AeS A e, A Gl EA ok HHst] FTAEA
2 FAEA Y 2FE2 WG 2AE AN JE AR FrtE F Qi o
A AL Tl MARTEES 28T E v FY F= T GAREATE Aok
2 UAte A, =3 2ok mulA ZYd 83 429 d3s dxdx A
st @A MAATA AHALEEE Fstes AL BEA ¥ve b 7xEa
At

e
r}n:'

AR7F A=iste] BAAM dHFe] HAFE Sustr] fsf cachel W
AAHR] =2 E HEHOR TAREA] Fekvetd, of dAdl s 24" g=
‘U2 b (Rechtsfriede)= ASHAE 7FeAol wth “dF9 Aol FIAOE
et i AR 53] 199139 ofyjo] S VMO AFRFLE]

19

15) =AM} o] BAlel] B3t AASE =02 A, MIBHHAL, All4B(EAAL
2013), A3 Ads, S2HYHE, A173AGAL 2013), A5 Z‘Z,
16) 14, AA=T(ZF 13), p.524.
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“I‘T"}% Hod Alo] FAtkn) dgd® Bt ZAEEA TAS B st
o] WA A7A YB/EA o] EAZ}F 1965 ATFARA <J3) 42
Hlvhe AslE st webA (o] SA #H3 ) -8 AR QR dPS

B3t e dEo e PR Uzt o 2G5 e

o
o,
ol
4z
rir

AR S (estoppel) o] EAIE BRI B offtk o] A #3 3F $-
AHE AR TE0] BLAE - EE5UTUE I8 AR dRe 78 - AFEA &
dE Aotk A= G AR Aerae) e el tis A XA - =<
A2 pgshA| gt ARl oM AL FFeIw 44 e AeE Hin
V. U EX 0 chst AFHXIAS] R

o F= AREE uEAl, 5] L 1o AAA Aot dEste] AP A
S99 HEE Asta ok w4 iAol it AP o] A A=
o Ay S xEd w, A HFEHn & 5 e AR ASE1
HES Hole AL ¥5T & ok ot 371 19| olsj#Ar} AxR Exe
ZAFH ol e AnGqolA T TA A thef 53] wE FFehs P FlA
YA o7 Fe o7l %1%""5 %“?’3 AL ojo} ks = AP A Ade el

ol HHF Althe] ¢ ilﬁﬁﬂoli’oi 3|8t Fol A5 otk =
o 5 QAR @d9Fo4 UFAI R b 5 e IR SuEAd
gk AP AAI 2] A (principle of judicial self-restraint)’} A= 9lon, E3]
QuEAe] et FHF Aald teiAe & HTHYU AT APFEI A3
A%t A2 o] EFstaL Tt

Zh2o] A HT G5 HYolA wErh BAsta QAT HEH o7 «FAQl
A A A”(ordre public international)L} = A FH ol TAE Zek9| 4ol 3

JuE ARE MRG PPHA S 23] - £FFHE AL AT Yk

d

17 olefgk Abe) A7folli= FAALS] Akl A 1@e]Ao] i EF o] Enf T
QAP 5 \3_}0157_6, HH7F SHgF e R A5 7HE AMLE ARt s 7|3t
E3] 1990 = - fragelotelA] st o] 81t JAFH Ax(ethnic cleansing)®]
AL T TAE S F=it e Fobrlol A YA AAE dol HAlA
olft® Tk ©l 7]ofskith
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oAl e} Heste] APEAkA ] e
A 9] ARHE] e (Sabbatino) AH-E
AN 8] ks e m=le HTe & polA AtiEdS o=
J R} 2= A ol A g FA1 Aol e APHA #ehs 33t o]
3ot 22 =713 9 o] E(act of state doctrine)o| il dh=d], 1 <A} B35}
ARHHYEL o] o]&o] ‘YA 7|2E JHAL Ues AANT F oo 2ol

AAEAT

i

o,

BAHoR A
£ 4 Ak 7
#HE o] ALz

3 92 BelE 2
29| FugR o3

[

E

H7A Dol o) FAE [0l BL 1ol (A Fel volN AR B9l
Eele A A SR el TANSAA IOl 2 AL Sl e
SABEA AAE A Frohe Rusl YA Fulunke edld WY

42 o] BAG thdF AFH<

A T4 e Y AR “ou 9 FAdA s I
o7 AMHA Ao RE AojH ¥Y Fo

3o T(Foreign affairs and international
relations remain as one of the areas which is generally forbidden in terms of justiciability)”
B AAE F @ A U APRH BEbeA BAE AESL Yk
SJuEAl that AbgAAlde o] =ARNE B3 & S7F quA A Aol
3}k RN ﬂi uL-(;H,q‘— o} Q]:].‘_ 7@5 21]/\] L]:]-.lzl)

AolM= A wpel o] =7k A Abae] F5 8 AARIIAET ALY S

118) Daillier, Forteau & Pellet, HAA(Z== 75), pp.260-261; Jean Combacau & Serge Sur,
Droit International Public, 10° ed. (Monchrestien, 2012), pp.197-198.

119) Banco Nacional de Cuba v. Sabatino, 376 U.S. 423 (“The doctrine, as formulated in
past decisions, expresses the strong sense of the Judicial Branch that its engagement in
the task of passing on the validity of foreign acts of state may hinder, rather than
further, this country’s pursuit of goals both for itself and for the community of nations
as a whole in the international sphere.”).

120) Dominic McGoldrick, “The Boundaries of Justiciability”, International and Comparative
Law Quarterly, Vol. 59 (2010), p.1000. FARE A& tFFaL Q= =2 2+ Cameron
Sim, “Non-Justiciability in Australian Private International Law: A Lack of ‘Judicial
Restraint’”, Melbourne Journal of International Law, Vol. 10 (2009), pp.102-140 =

121) o]of] 3t J= F# Z A= British Airways Board v Laker Airways Ltd [1984], The
Campaign for Nuclear Disarmament v. The Prime Minister of the United Kingdom and
Others [2002], Hilal Abdul-Razzaq Al Jedda v. Secretary of State for Defence [2009]

‘:_O_.E/\o
o= = 7T ATk
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o7 Qs AFAU ARAAY AT WHIE 1 A5 Y A%
ekl o] A9 7|2 A HAF x| HA A ddo] aFHE fuEA
sl AP EE ASstAl Hske 2ol Beetthe)e obF deE EFHI e
AL Az Aot

o83 8L 53] YJuEAE 3ot WA TN 58 JuEAdd sl &2
Al AL FHEIGS W, o7y 3 7t 22X d#E dAS HAHIHAS
= o gttt & Zolth 959 B4 o= 2 1 37 FE3 A9,
of=te] HAGE e EF SO FAYA A et = 2w F(Foreign and
Commonwealth)oll 3§74 527 M (executive certificate)2] FENZ uEFFA ] 2]
A 2330h122) v GA] ol #AE JEA L QU oleld oA s

vF APEAe test o) BAT

Melo] 222 Zobg ANY o), 53 1 2ok ¥4 ¥ ol AYL Ax
=

YAFAZE FAG s el A= F HIF(great weight)o] F-ofElTh123)

lo
o

of S} SJRBAL FEE A
e

z A3 Qe B4
4ol & HFo] Hojsofof ki)

X go
£

£ 2R HAR AdelA B
Falo] DA YUtk o] AZlolA Belw IATA
Malaya Lolast B9 91749, MP4# 52 AUz 22 943 9304
sa) FAA ALl lmA BEAL FFT AL 27T B o
Qo] ARG EF opAotel 7] F
FAL SEAUA ollF JLBAL HAH AREA ofa) A
al

| Bralt T A s T

(e

o

woH e o o
Rl e
r

]

122) o]e] tfgt AFAISE =2 2= Elizabeth Wilmhurst, “Executive Certificate in Foreign Affairs:
The United Kingdom”, International and Comparative Law Quarterly, Vol. 35 (1986),
pp.157-169 F=.

123) Kolovrat v. Oregon, 366 U.S. 187, 194 (1961)(“While courts interpret treaties for themselves,
the meaning given them by the departments of government particularly charged with
their negotiation and enforcement is given great weight.”).

124) Sullivan v. Kidd, 254 U.S. 433, 442 (1921). (“[TThe construction placed upon the treaty
before us and consistently adhered to by the Executive Department of the Government,
charged with the supervision of our foreign relations, should be given much weight.”).
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@3 A% o] BA UF AW 2 A} ok Y| YA gL
soltd, HAZ G5 Be BHE ANT & A2 Aol A, T T
clolol s AT dnFAd Faldis Az 59 ooz dwy
ETA=S

mo o [t o 2 ofl

i
EX
2
e
i)
fo
ox,
brl
o
N
&2

VI. 4 o
o] FoME AAZAAEAA e 20123 HEY FAL FAHZE B A
AEI}A. 53] (i) ZAZLTH AL AFAo] 19659 AFAFEY =4 tdel
s eAlol o z2oFsA el FA|, (i) 19653 ATAEA AA Q) oste] A
ATAE AP F AdeAY FA, 29 (i) YAt dHEE APEAA
Ao 241 2H =& AP3ATt.

3 Beste] AL i) AFAYACl “FF o] AYA - WAA
A - ATBALE BAA Folo] @] AT Aoldrhs A, (i) Yo B
Azl o8] AZe A3} Apze] o) AlEAel A7 ol W vk

AT A, (i) & AAAA L& AEF AAN e RS AAsHA ¥
=3 AAEdvs e WA wjde 4R os BAsr] well, ArnAuE et
A" EWHYE s 2T S 3 o] FTEEY 2 %W”Oﬂ =g
57] ofHt= A %—3 At ATAFEEeR dafja Ao A7E2 28
grro] oz HI AL T7|HA Fokrhal Adsigint

o] &A= 19651 é?ﬂ%’ﬁoli} Al S AVt 2A= A3

S, HollA Au R upel Zo] AT 5 #d A4 ﬁﬂﬁ, Y AA o] Fe
F=o A, A AF gAY wAAE Tl HIFolE W, =9 AAH LA

125) Supreme Court of the Republic of the Philippines, Malaya Lolas Organization v. Alberto
G. Romulo et al. (Promulgated: April 28, 2010).
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<Abstract>

The Question of Individual Claims of the Korean Victims
of Forced Labour Under the 1965 Claims Settlement
Agreement between Korea and Japan from International

Law Perspective
- A Critique of the Korean Supreme Court’s Judgments (2012) -

Lee, Keun-Gwan’

In May 2012, the Korean Supreme Court handed down “landmark” judgments on
the cases involving individual claims held by some Korean victims of forced labour
by Japan. In the two cases brought against the Mitsubishi Heavy Industries and the
New Nippon Steel, the Supreme Court held that the individual claims of the Korean
victims of forced labour by the Japanese state and Japanese companies were not and
could not settled away by the “lump-sum settlement” generally known as the 1965
Claims Settlement Agreement between Korea and Japan.

These judgments, while generally well received by Korean society that is
increasingly concerned by the growing conservatism in Japan, raise a number of
questions from international law perspective. The Court reasoned that the issue of
individual claims arising out of tortious acts by the Japanese side had not been
covered by the 1965 Agreement, the reason being that the two sides could not agree
on the illegality or otherwise of Japan’s colonization of Korea. According to the
Court, even if the question of individual claims had fallen under the coverage of the
Agreement, what could be waived was limited to the right of diplomatic protection
held by the Korean Government. To waive the claims held by the citizens for
diplomatic purposes would go against the spirit of modern legal principles.

This article conducts a critique of these judgments and offers conclusions diverging

* Professor, College of Law/School of Law, Seoul National University.
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substantially from it. First, on the question of whether the individual claims fall
under the subject-matter scope of the 1965 Agreement, the author answers in the
positive, based on, among other, the interpretation of the Agreement text, analysis of
the travaux préparatoires and the subsequent practice of Korea and Japan. Even
though both sides differed substantially on the illegality or otherwise of the Japanese
colonization and the nature of the monies provided under the Agreement, the fact
remains that all the outstanding claims between the Korean Government and Korean
nationals, on the one hand, and the Japanese Government and Japanese nationals, on
the other, were finally and completely settled by the Agreement. To use the term in
wide currency in domestic law, the Agreement was a “settlement” aimed at the
elimination of outstanding legal problems between the parties concerned in a final
and comprehensive manner.

Secondly, the Court calls into question the permissibility of negotiating away
individual claims and rights through lump-sum settlements. It is beyond doubt that
the Court’s reasoning firmly founded on the protection of human rights is very
laudable. However, such reasoning may be criticized as an uncritical transposition of
domestic legal thinking onto a substantially different normative sphere, i.e.,
international law. The positivity and legality of lump-sum settlements is widely
established even today. It will be very difficult to doubt their positivity and legality
in 1965.

Thirdly, these judgments to be approached from the angle of the well observed
principle of judicial self-restraint. The judgments go against the view consistently
expressed by the executive branch of Korea. It is expected that the judgment will
not bring final closure to the complicated question. Instead, it will help open a legal
and diplomatic Pandora’s box, further complicating the already burdened relations
between Korea and Japan. The advisability of the judicial branch venturing into a

highly treacherous realm (called diplomacy) is to be discussed in great earnest.

Keywords: Claims Settlement Agreement, forced labor, diplomatic protection, lump-sum

settlement, San Francisco Treaty, judicial self-restraint
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