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 ABSTRACT  

 

Foreign direct investment plays an important role in development. It can provide a host country with 

access to technology transfer, product, development skills and financing and new marketing channels. 

With the advent of globalization and strong legal policy support, foreign investment has helped the 

Mongolian economy grow tremendously.  

 

In recent years, the mineral price keeps rising in the world market causing the Mongolian mining sector to 

develop rapidly so that it attracts foreign and domestic investments significantly contributing to the 

national economic growth. Minerals have become the main source of the state budget and an opportunity 

to improve living standards of the people and to increase economic growth. Over the past 20 years, 

Mongolia has transformed itself from a socialist country to a vibrant multiparty democracy with a 

booming economy. Mongolia is at the threshold of a major transformation driven by the exploitation of its 

vast mineral resources and the share of mining in GDP today stands at 20 percent, twice the ratio of a 

decade ago. Due to the mining boom, Mongolia is in the group of countries with the highest growth 

potential over the next decades. Mongolia has rich natural resources that rank tenth in the world, has the 

ninth largest territory in the world and is a rapidly developing country that has more than 10 percent 

economic growth for the past 15 years on average. But Mongolia only has a population of 3 million 

people and is landlocked, bordering just two countries: Russia and China.  

 

Compared to highly populated countries it has a very small market, has an economy based on mineral 

resources, agriculture and energy. The rich natural resources will be a guarantee for the future of 

Mongolian economic development. According to the statistics from 2014, per capita GDP has grown by 

12 times from 683 USD(in 2004) to 8773 USD in 2014. Additionally it attracts a lot of foreign investment, 

bordering country China and Russia that have big markets in the world, and has a democratic system.  

 

Mining is a key sector for the Mongolian economy. Foreign direct investment in mining supports poverty 

reduction, environmental protection and sustainable development. Unfortunately, this rapid growth, while 

extensive, may weaken in the future and the economy may easily decline so it might have no meaningful 

effect on the ordinary people.  

 

The key topics of this study center around core questions as to what kind of policy Mongolian 

government has implemented, how they have attracted the foreign investment, and what the future 

investment policy ought to be.  This thesis focuses on the present situation of foreign investment in the 

mining sector, and attempts to clarify its effects on the Mongolian economy and to seek ways to improve 
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the legal efficiency of foreign investment. 

 

Creation of stable legal and investment regimes for mining industry is a decisive factor for future 

development of developing countries with rich natural resource. Recent development in the mining sector 

has created a challenging task for Mongolia in terms of investment legal regimes for mineral exploitation 

including state equity participation in major mining projects that are expected to have considerable 

influence to the future development of the national economy. The aim of this thesis is to analyze current 

structure of the mining sector investment regime in Mongolia by focusing on the issue of state 

participation, foreign investment influence and to provide possible options to improve the current practice.  

 

This study uses a historical and empirical approach to the issues and examines existing laws and 

regulations from the legal points of view. Classification of mineral deposits is a decisive factor in 

determining how the government should participate in mineral extraction mega projects in Mongolia, and 

the government equity share should be reduced in order to achieve long term benefit to the country and to 

keep the investment sustainability.  

 

The study also underlines that clear and stable legal investment environment, effects of international 

investment agreements (bilateral investment treaties (BITs) and regional or plurilateral and multilateral 

investment treaties (MAI) etc.), investment dispute settlement mechanisms (ISDS), scope of investment 

rules (Most Favoured Nation (MFN) principle, National Treatment (NT), Fair and Equitable Treatment 

(FET), Expropriation and Compensation etc.), investment incentives and investment protection, taxation, 

transparency of decision making process, and information dissemination and availability of national 

professionals are essential to the development of the mineral resource sector in Mongolia. 

 

This thesis attempts to find answers through legal analysis. The purpose of the study is to highlight how 

foreign investment in the mining sector plays a role as the accelerator of Mongolian development. Foreign 

investment as a development accelerator of the mining sector could take many shapes.  The result of 

foreign investment must highly contribute to the development of the country, value added, introduce 

innovative, high technology, and from the legal point of view the foreign investment must be protected. 

Finding an opportunity and way to improve Mongolia’s competitiveness through a detailed legal analysis 

of Mongolia’s foreign investment environment was the most important result of the study. 

 

The research attempts to determine factors influencing one of the positions of Mongolia in the eyes of 

foreign investors. This study investigates the investment climate of Mongolia as seen by foreign investors, 

their level of satisfaction or dissatisfaction with their investment, and factors influencing their choice of 
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policy as an investment location. 
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국문초록 

몽골의 외국 투자 법률 환경:  

광업 부문의 투자 환경 및 문제점 분석 

삭다르 우넹툭스 

서울대학교 대학원 법학과 
 

외국인 직접 투자는 개발 단계에서 중요한 역할을 한다. 투자유치국에 새로운 마케팅 경로, 테크놀로

지 이동, 제품, 개발 기술 및 금융에 관한 접근을 가능하게한다. 세계화 현상 및 강력한 법 정책 지원

에 의하여 외국인 직접 투자는 몽골의 경제 발전에 크게 이바지 하였다. 

 

최근 광물 자원의 가격이 세계 시장에서 계속하여 상승 증가하는 것은 몽골 채광 산업이 빠르게 성

장할 수 있도록 영향을 주며 이는 국가의 경제 성장에 이바지하는 외국인 투자 해외 및 국내 투자를 

끌어 들었다. 이러한 상태는 국가 재정의 중심적인 근원이며 사람들의 삶의 수준을 향상시켜 주며 경

제를 성장시켜주는 기회이었다. 

 

지난 20 년간, 몽골은 경기 호황과 함께 사회주의의 국가에서 강력한 다당제 민주주의로 바뀌었다. 

몽골은 현재 많은 광물 자원의 개발과 10 년 전과 비교했을 때 약 2 배 정도 높은 GDP와 그 중에서 

채광의 점유율이 20%에 달하는 상황들로 인하여 중대한 변화를 맞이하고있다. 광산 붐으로 인해, 몽

골은 향후 수십 년 동안 가장 높은 성장 잠재력을 가진 국가들의 그룹이다. 

 

몽골은 현재 세계 랭킹 10 위에 달 할 정도로 많은 천연 자원과 일인당 약 2㎢에 달하는 면적 보유, 

또 세계에서 면적 기준으로 9 번 째로 큰 나라이며, 최근 15 년간 평균 10 %보다 높은 성장을 보여

주고있는 개발 국가이다. 하지만 몽골은 오직 3 백만명의 인구를 가지고 있으며 2 개의 나라, 즉 러

시아와 중국과 경계를두고있다. 

 

인구가 많은 나라와 비교해봤을 때, 몽골은 작은 시장을 가지고 있으며 광물 자원, 농업 및 에너지를 

토대로 한 국가이다. 많은 천연 자원은 몽골의 향후 경제 개발을 보장해 준다. 2014부터의 통계를 보

면 일인당 GDP는 683 달러 (2004 년)에서 8773를 달러 (2014 년)까지 약 12 배 정도 성장 하였다. 

또한 몽골은 중국과 러시아라는 큰 시장을 보유하고있는 민주주의 시스템을 가진 나라들과 인접 해 

있기 때문에 많은 외국인 투자자들을 끌어들일 수있을 것이다. 

 

채광 산업은 몽골 경제 활동에 주요한 부분이다. 채광 산업에의 외국인 직접 투자는 빈곤의 퇴치, 환

경 보호 및 환경 친화적 개발에 도움을 준다. 불행하게도 이러한 빠른 성장은 광범위한 성장이지만 

향후 쉽게 하락 할수도 있기 때문에 평범한 사람들에게는 어떠한 영향도 미치지 못 할 수도있다. 

 

그렇기 때문에 몽골이 어떠한 정책을 시행해야하며, 어떻게 외국인 직접 투자를 끌어 들이고 무엇이 

외국인 직접 투자 정책으로 알맞은 지에 관한 질문이 이 논문의 중요한 검토 과제이다. 
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이 논문은 채광 산업의 외국인 투자의 현재 상황을 검토하고, 이것이 몽골 경제에 어떤 영향을 미치

는지 분석하고 또한 외국인 직접 투자를 효과적으로 증진시킬 수있는 방법을 모색한다. 

 

채광 산업의 안정적인 법률 및 투자 제도 확립은 많은 천연 자원을 보유하고있는 개발 도상국에게 

결정적인 향후 개발 요인 중의 하나이다. 국가 경제에 높은 영향을 미칠 향후 개발에 관한 중요한 채

광 프로젝트의 국가 자본 참가를 포함한 채광 개발을 위한 투자 법률 정책은 몽골에게 채광 산업의 

개발에 관한 도전적인 과제이다. 이 학위 논문의 목표는 국가의 참여, 외국인 직접 투자의 영향 및 

현상황을 개선시킬 수있는 가능한 옵션들에 집중하여 몽골의 채광 산업 투자 정책에 관한 구조를 분

석하는 것이다. 

 

이 연구는 역사적이고 실증적 인 방법으로 주제에 접근하며 법률적인 시각에서 현행법과 규정들을 

살펴 본다. 광물 자원의 분류는 정부가 몽골의 채광 프로젝트에 참여하게 될 경우 결정적인 요인으로 

작용할 것이며, 정부 자본 점유율은 나라의 장기적 이익을 달성하고 안정적인 투자를 위하여 감소되

어야 할 것이다. 

 

이 연구는 명확하고 안정적인 법률적인 투자 환경, 국제 투자 계약의 효력 (양자 간 투자 보장 협정 

및 지역, 다자간 투자 보장 협정 등), 투자 분쟁 해결 방법, 투자 규칙의 범위 (무차별, 최혜국 대우, 

내 국민 대우 원칙, 공평하고 공정한 대우 원칙, 수용 및 보상 등), 투자 장려 책 및 투자 보호, 세금, 

의사 결정 과정의 투명도 및 정보 보급과 국가 전문가들의 존재 여부의 문제들은 몽골의 채광 산업 

개발에 필요한 것이라는 것을 강조한다. 

 

이 논문은 법률적인 분석을 통하여 답을 찾으려고 노력한다. 환언한다면, 이 논문의 목적은 채광 산

업에 대한 외국인 직접 투자가 어떻게 몽골 개발의 가속기 역할을하는가하는 점이다. 채광 산업의 개

발 가속기로서의 외국인 직접 투자는 여러 가지 모습도 가능하다는 것이다. 

 

투자의 결과는 국가 발전, 부가가치, 혁신적이며 첨단의 기술 도입을 포함한 개발에있어서 높은 기여

를해야하며, 법률적인 관점에서 해외 투자는 반드시 보호가되어야한다. 몽골의 외국인 직접 투자 환

경에있어 상세한 법률적인 분석을 통한 몽골의 경쟁력 향상을 위한 기회와 문을 찾는 것은 이 연구

의 가장 중요한 결과이다. 이 연구는 몽골의 외국인 직접 투자가 경제 향상 및 개발의 주된 원인이라

고 결론 짓는다. 

 

주요어: 국제 상사 중재, 국제 투자 중재, 중재 판정, 투자 협정, 투자 협정 중재, ICSID, ICSID 협약, 

UNCITRAL 중재 규칙, 양자 간 투자 보장 협정 및 지역, 다자간 투자 보장 협정, 무-차별, 최혜국 대

우, 내 국민 대우 원칙, 공평하고 공정한 대우 원칙, 환경 친화적 개발에 도움, 천연 자원. 

 

학번: 2010-31354 
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CHAPTER ONE 

INTRODUCTION 

 

1.1.INTRODUCTORY NOTE: BACKGROUND TO THIS STUDY 

A key challenge for Mongolia today is to manage the impact and benefit of economic growth generated 

by the mineral wealth to create a solid foundation for sustainable development. Over the past two decades, 

Mongolia has transformed itself from a socialist country to a vibrant multi-party democracy with a 

booming economy. Mongolia is at the threshold of a major transformation driven by the exploitation of its 

vast mineral resources and the share of mining in GDP today stands at 20 percent, twice the ratio of a 

decade ago. The economic growth rate is estimated at 17.5 percent in 2011, and 12.5 percent in 2013, 

compared to 6.4 percent GDP growth in 2010. GDP is expected to grow at a double digit rate over the 

period from 2013 to 20231 

 

This economic growth has translated into some benefits for the people of Mongolia. Poverty has been on 

a downward trend over the past decade. Most recently, it decreased from 38.7 percent in 2010 to 27.4 

percent in 2012. Substantial progress has also been made in regard to several Millennium Development 

Goals (MDGs) at the national level, though significant regional disparities prevail2. Mongolia is in unique 

region.   

 

Mongolia's economy is based on agriculture and mining. Mongolia currently ranks among the top 10 

resource-rich nations in the world. Economic activity in Mongolia has traditionally been based on herding 

and agriculture - Mongolia's extensive mineral deposits, however, have attracted foreign investors3. 

Thus, the key questions such as what kind of policy Mongolian government implements, how they attract 

the foreign investment and what the future investment policy would be are attractive topics to study. 

 

The near future of Mongolian politics, society and economic development is in the center of public 

attention especially of South East Asian countries. Will Mongolia stay in 21st century continuously with 

high unemployment rate, poverty and stay underdeveloped? Or will Mongolia become a developed 

paradigm country that keeps pace with globalism? Those are reasons to study the issue.  

 

1The World Bank, Mongolia: Results in Development, Country Report 2014,The World Bank Group database, 
Washington DC, 2014, p.2. Available at: http://www.worldbank.org/en/country/mongolia/overview 
2Supra note: 1. Available at: http://www.worldbank.org/en/country/mongolia/overview 
3Unentugs Shagdar, Technology Transfer Needs and Barriers in Mongolia, Mongolian Investment Legal 
Environment, Seoul, 2013, p.136 
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The rich source of natural resource definitely will guarantee the future of Mongolia for many years. 

According to the statistic numbers, GDP per person since 2004 increased by seven times from 683 US$ in 

and to 8466 US$ in 20134. On the other hand, western largest investors pay attention to Mongolia for 

being the closest neighbor of two big countries – namely, Russia and China - and for having a democratic 

system and for possessing rich natural resources. Unfortunately, this rapid and extensive growth5 is not 

likely to sustain in the future and would not have direct impact on the living conditions of the ordinary 

people.  

 

To ensure sustainable and inclusive growth, Mongolia will need to strengthen institutional capacity to 

manage public revenues efficiently and limit the effects of Dutch Disease6; allocate its resources 

effectively among spending, investing, and saving; reduce poverty; and offer equal opportunities to all its 

citizens in urban and rural areas. It needs to do this in a manner which protects the environment and 

intergenerational equity7. 

 

To improve the livelihood of its citizens and provide the economic growth it is essential to focus on 

investment that increases the future profit. Since Mongolia is a country in developing stage with low 

income, the economic dualism8is not enough to provide an economic growth. In implementing big scale 

project it is essential to bring foreign investment and for today the investment in mining sector reaches 

4IMF International Monetary Fund, List of countries by GDP (PPP) per capita, World Economic Outlook Database, 
April 2014. Available at: http://www.imf.org/; World Bank, World Development Indicators database, Database 
updated on 1 July 2015. Available at: http://data.worldbank.org/; National Statistical Office of Mongolia, Statistical 
Database, July, 2015. Available at: http://www.nso.mn 
5[In the quantitative analysis of aggregate economic development, modern economists commonly distinguish 
extensive from intensive growth. Extensive economic growth comes from the expansion of ordinary inputs of labor, 
reproducible capital (i.e., machines and livestock) and natural resources. Intensive growth, by contrast, involves 
increased effectiveness, quality, or efficiency of these inputs— usually measured as a growth of total factor 
productivity.]Gregory, Paul R and Stuart, Robert C, Comparative Economics Systems, 6th ed. Boston: Houghton 
Mifflin, 1999. 
6[Dutch disease is the negative impact on an economy of anything that gives rise to a sharp inflow of foreign 
currency, such as the discovery of large oil reserves. The currency inflows lead to currency appreciation, making the 
country’s other products less price competitive on the export market. It also leads to higher levels of cheap imports 
and can lead to deindustrialization as industries apart from resource exploitation are moved to cheaper locations. The 
origin of the phrase is the Dutch economic crisis of the 1960s following the discovery of North Sea natural gas.] 
Dictionary of Finance and Investment Terms, Seoul, 2006, p.740; Rudolf Dolzer and Christoph Schreuer., Principles 
of International Investment Law, Oxford Press, 2008, p.207; Unentugs Shagdar., English-Korean-Mongolian 
jurisprudence dictionary, Seoul,2010, p.157; Narangerel Sodovsuren., English-Mongolian Jurisprudence dictionary, 
Ulaanbaatar, 2005, p.346. 
7Supra note 1 
8[A way of conceptualizing the existence of two (sometimes more) separate but symbiotic sets of economic 
processes or markets within the same political or national social framework. In Third World societies, for example, a 
dual economy is formed by the coexistence of peasant subsistence agriculture and cash production of basic 
commodities or industrial goods for the international market. An analogous division exists in highly industrialized 
economies between the corporate core and peripheral firms and labour-markets.] 
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more than a half part of total investment.  

 

Nations compete to attract investment. Wise and optimal policy implementation is a key for the success in 

this condition. Thus, studying the investment feature, forms, its advantages and disadvantages, effects 

based on the theory and practice is essentially important for us. Some countries force the investment and 

fell it into risk due to the internal condition of politics and economy. Some mega investors of developed 

countries unfairly harm underdeveloped and developing countries. Thus, nations of the world and 

international organizations have been building mechanism to protect and support the investment which is 

the source of the prospect and opportunity.   

Today’s participants in the transnational investment process comprise diverse actors. Whereas 

conventional analysis typically focused on State actors and then categorically distinguished between 

developing, capital-importing countries and developed, capital-exporting countries, such distinction does 

not accurately reflect today’s realities9. 

 

During the last fifty years, a prominent feature of international economic law has been the conclusion of 

international treaties for the protection of foreign investment. In 1951, Viner could not have foreseen that 

the trend he identified from 1600 to 1914 was going to intensify at an unprecedented pace, with four 

treaties a week being signed between 1994 and 199610. Presently, countries all over the world (with the 

exception of Brazil) have concluded investment treaties. According to the United Nations Conference on 

Trade and Development (UNCTAD), by the end of 2014 the International Investment Regime (IIR) 

consisted of 3,236 treaties, which included 2,902 BITs and 334 integration or cooperation treaties 

including foreign investment protection.11 

 

One of the fundamental principles of treaty implementation is that a party treaty cannot rely on domestic 

regulation or legislation to justify violation of its otherwise applicable treaty obligation. 12 The 

implementation of the ISDS13 mechanism, however, does raise a variety of new issues as a new avenue 

of international litigation, setting aside the fact this particular proceeding is more politically sensitive and 

9Hi-Taek Shin, Transnational Investment Process from the Perspective of the New Haven School of Jurisprudence, 
Asia Pacific Review, Volume 18, No 1, New Haven, 2010, p.83. 
10UNCTAD, “World Investment Report 2014: Global Value Chains: Investment and Trade forDevelopment” New
 York and Geneva: United Nations, 2014, p. хх.  
11UNCTAD, “World Investment Report 2014: Global Value Chains: Investment and Trade forDevelopment,” Ne
w York and Geneva: United Nations, 2014. Supra note 10, p. xix 
12Jaemin Lee, Minimizing the Aftershocks of the Korea-U.S. FTA: How to Manage Disputes Arising from the Two 
Countries' Discrepant Perspectives and Legal Systems, Korea Economic Institute of America, Academic Paper 
Series, Volime 3, № 6, USA, 2008. at 2. 
13[ Investor-State Dispute Settlement]  
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factually complex.14 

 

Furthermore, in his work about the international economy, Viner could not have predicted that this trend 

was also going to undergo a few crucial transformations, beginning with the denomination of the treaties 

and the object of protection: international treaties presently focus on the protection of foreign investment; 

the idea of protecting property and private enterprise appears to belong to the past. 

 

Figure 1. Trends in International Investment Agreements signed 1983-2014 

 
Source: UNCTAD, World Investment Report 2014 

 

As UNCTAD explicitly stated, these 3236 treaties constitute an international regime, sharing a number of 

essential similarities beyond the focus on foreign investment as the object of protection. A very important 

feature of most of them is the incorporation of investment arbitration to resolve disputes between foreign 

investors and host states. This allows private foreign investors to demand investment arbitration tribunals 

to enforce the protection provided in the treaties. In addition, the treaties use similar terminology, 

structures and standards of protection. The existing literature on international investment law concurs that, 

despite a few differences between the texts, these treaties constitute a regime with common “principles, 

norms, rules and decision making procedures,” a network of treaties or even a de facto multilateral 

regime15.  

14Jaemin Lee, Back on the Negotiating Table Again? –Recalibrating Provisions of the Korea-U.S. FTA ISDS 

Proceedings through a Prospective “Amendment”, 국제거래법연구 (Korean Journal of International Trade Law), 

Vol.23, No.1, 2014, pp. 171-200 (30 pages). 
15Salacuse, Jeswald, “The Emerging Global Regime for Investment” 51 Harvard International Law Journal (2010), p. 

25 

 

                                           



 

To the characterizations of these 3236 treaties as a regime, I would simply add the important role of the 

Convention on the Settlement of Investment Disputes between States and Nationals of Other States 

(ICSID) Although investment arbitration is not limited to this arbitral forum, the historical and political 

reasons behind the constitution of the ICSID go hand in hand with the evolution of this network of 

treaties for the protection of foreign investment. The simple idea behind the International Investment 

Regime is that foreign investment requires protection against host state actions, and that investment 

treaties provide this protection. The discourse of the World Bank has consistently focused on the need to 

protect investments and investors.  

 

In a publication dedicated to investment law reform, it advises: If a country wants to attract significant 

levels of private investment and promote itself as a good place to do business, it must protect investments 

and investors in terms of the acquisition, management, conduct, operation, and sale or other disposition of 

the investments in the host country.  

 

This chapter reviews the fundamental guarantees that investors seek and that, over time, have become 

synonymous with a good, open, modern investment policy, and thus investment legislation. It should be 

noted from the outset that all the obligations below are usually also included in a BIT or other 

international agreement and any violation could lead to the activation of the dispute settlement 

mechanism in such agreements16.  

Historically, the World Bank, the Organization for Economic Co-operation and Development (OECD) and 

The United Nations Conference on Trade and Development (UNCTAD) have shown a strong interest in 

promoting the protection of foreign investment. 

 

To consider the issue of reaching the development in 21st century let’s see what is the economic 

development, “Structuralist economics”?17 We need to seek the answer for the question what are the 

431; Schneiderman, David, Constitutionalizing Economic Globalization. Investment Rules and Democracy’s 
Promise, New York: Cambridge University Press, 2008, p. 26. See also: Schill, Stephan, The Multilateralization of 
International Investment Law, New York: Cambridge University Press, 2009, pp. 15-22 
16World Bank, “Investment Law Reform. A Handbook for Development Practitioners,” Washington: Investment 
Climate Advisory Services of the World Bank Group, 2010, p. 38. 
17[Structuralist economics is an approach to economics that emphasizes the importance of taking into account 
structural features (typically) when undertaking economic analysis. Early structuralist models emphasised both 
internal and external disequilibria arising from the productive structure and its interactions with the dependent 
relationship developing countries had with the developed world. The alleged declining terms of trade of the 
developing countries, the Singer-Prebisch hypothesis, played a key role in this. More recent contributions to 
structuralist economics have highlighted the importance of institutions and distribution across both productive 
sectors and social groups. These institutions and sectors may be incorporated macroeconomic or multisectoral 
models.] Palma, J.G. "Structuralism," The New Palgrave: A Dictionary of Economics, 1987.. 

26 

 

                                                                                                                                        



criterion and measurement of the development. The economic development level is measured by the 

productivity, knowledge or shortly by human development rather than by the product consumption. The 

main measure of human development is the knowledge and the knowledge is a power. Honoring 

knowledge is the common principle. From the ancient time Mongolians said that knowledge is the biggest 

treasure.  

 

My beloved father Dr. Shagdar Mijid always explained me that in modern language knowledge is a 

capital. The outstanding scholars define the 21st century as the long-term development of a knowledge 

based economy century. The technology in industrial area will be the high techs such as biotechnology 

and nanotechnology. But it depends on whether you turn the knowledge into capital or not18.  

 

Shortly the express way of solution to provide the economic growth is definitely “Foreign Investment”. 

The slight view on the investment shows its tendency to the service and non-processing mining industry. 

We are facing with question whether it’s a right trend or gate to the development. The reason why I 

choose this topic is to contribute in the prospect of the country by reliable study to reflect it in the 

government policy.  

 

Since policy efforts to attract FDI have met with differing success across countries, this study analyzes the 

factors that account for these differences in FDI inflows. The presupposition is that policies geared 

directly or indirectly toward increasing FDI inflows are most effective when designed and implemented 

within an institutional framework conducive to FDI. In other words, it is not sufficient to merely decree 

new policies, rather, national institutions–government, markets, and educational and socio-cultural and 

legal systems–must be efficient and effective in transmitting these policies into day-to-day FDI 

transactions. This institutional capacity may be termed Institutional FDI. Despite a rich literature on FDI, 

measurement difficulties and political sensitivities have generally prevented much attention to be focused 

on institutional capacity. Practitioners who have been grappling with FDI related policy and strategy 

implementation challenges are increasingly making their voices more heard. Expanding institutional 

capacity is now the goal of a number of organizations in the field. In analyzing the relationship between 

foreign direct investment inflows, this study concentrates on country determinants rather than industry or 

companies determinants of FDI. The reason is that industry and firm factors matter less when country 

factors are already discouraging FDI19.  

18 Dr. Shagdar Mijid, Political Sovereignty and Economic Independence, Moskwa, 1976, p.281, (in Russian), and 
Ulaanbaatar, 1990, p.324. (in Mongolian)  
19[Industry and company factors acquire significance only after host and home country factors become positive. 
Certain locational preconditions need to be in place before investors even consider undertaking an FDI project. Such 
preconditions are the focus of this study. Infrastructure as well as economic and political, and especially legal 
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It should also enable these parties to develop a better understanding of each other's interests and 

constraints. Such improved understanding will enhance communication and cooperation in shaping 

institutional structures related to FDI policies and processes in a manner consistent with national 

development goals.  

 

Under the policy to assist export industry, the Government of Mongolia (GOM) considers mining sector 

as the leading sector to the national economy20. Exploitation of mineral reserves identified as strategically 

important, establishment of natural resource fund and its application to the economic growth are the 

priority areas of the long-term national development policy of Mongolia21.However, the issue of creating 

stable and sophisticated legal and fiscal regimes for exploitation of mineral resources in line with 

ensuring sustainable development of the economy has become a pressing topic.  

 

stability are, for most investors, insufficient, but necessary conditions. Through investment policy reform, a 
government switches on a green welcome signal to investors, who in turn begin to consider a host country as a 
potential FDI location. If investors see home country factors as basically favorable, they will begin to ponder how 
those factors fit into their overall investment strategy, including industry and companies factors. Without a green 
welcome light, namely strong policies and institutions, investors will find the road to FDI rather rocky due to an 
array of road blocks and unfavorable entry and driving conditions. In such a case, only a few side roads to specific 
lucrative investments, such as mining, may be worthwhile in the investors' view.] Professor Hi-Taek Shin, Lecture 
and Conversation, School of Law, Seoul National University, April 2012. 
20The State Great Hural (Parliament of Mongolia), Endorsement of the Millennium Development Goals (MDGs)-
based Comprehensive National Development Strategy of Mongolia, Resolution №12, Article 2.1., Ulaanbaatar, 12 
February 2008, p. 3. Available at: http://mofa.gov.mn/ 
21 [1.The Millennium Development Goals (MDGs)-based Comprehensive National Development Strategy of 
Mongolia defines in a comprehensive manner its policy for the next fourteen years aimed at promoting human 
development in Mongolia, in a humane, civil, and democratic society, and developing intensively the country’s 
economy, society, science, technology, culture and civilization in strict compliance with global and regional 
development trends. 2.The objective of the MDG-based Comprehensive National Development Strategy of 
Mongolia is to protect and strengthen Mongolia’s sovereignty, and develop it into a middle income country through 
achieving its Millennium Development Goals attaching high priority to promoting private sector-led dynamic 
economic growth, human development in Mongolia including education, healthcare, as well as sustainable 
development of science, technology and environment, strengthening intellectual development and human capacity; 
creating a knowledge-based economy sustained by high technology, which respects environmentally friendly 
production and services; fostering a democratic system of governance, which serves its citizens, protects human 
rights and freedoms, and is free from corruption and red tape. 3. The long-term development policy of Mongolia, its 
priorities, and strategies for their implementation and expected outcomes are defined in the MDG-based 
Comprehensive National Development Strategy of Mongolia in two phases: first, to achieve the Millennium 
Development Goals and intensive development of its economy in 2007-2015, and second, to make a transition to 
knowledge-based economy in 2016-2021.] Endorsement of the Millennium Development Goals (MDGs)-based 
Comprehensive National Development Strategy of Mongolia, Parliament of Mongolia, Resolution №12, Ulaanbaatar, 
12 February 2008. 
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Future development of the mining industry in Mongolia and growth of national economy, depend on 

successful creation of more effective and neutral legal and fiscal regimes for the mineral sector. In order 

to achieve this goal, it is essential to examine how well the fiscal regimes are structured, and if such 

structure is favorable to attract foreign investment or whether it complies with and ensures the long-term 

policy of national development. In particular, recent development in mining sector, which is followed by 

significantly growing public awareness on the state sovereignty over the mineral resources, reveals that it 

is crucial to analyze the current and future trend with respect to the structure of fiscal regime for the 

mining sector in Mongolia. 

 

The study is directed to attract proper investment and production of value added products based on the 

know-how and innovation of highly productive developed country and to make research essential on 

building the mechanism for foreign investment legal relation and mutually beneficial agreement. 

Mongolia has made impressive progress in developing its economy over the past decade. Medium-term 

prospects remain promising given Mongolia’s large natural resource endowment, but macroeconomic 

policies have become unsustainably loose. The resulting balance of payments (BOP) pressures have been 

compounded by negative shocks to FDI and coal exports22. 

 

The concentration of export oriented policy limits the national development. Further we need to finance 

other economically important sectors to open the profitable opportunity to the people rather than limiting 

by mining sector project investment.23  

In addition to using the investment in direct job creating we have to attract it actively to the service 

industry sectors. This kind of long term projects will provide the economic stability and will be beneficial 

for the nation.  

 

Mongolia has following several advantages to attract foreign investors:24 

• Attractive environment for FDI and trade through an open policy;  

• Continually abolishing corruption and business boundaries;  

• Continuous flourishing of democracy and market economy in the region;  

• Industrial and Infrastructure mega projects underway;  

22International Monetary Fund, 2013 Article IV Consultation—Staff report; Press release and Statement by the 
Executive Director for Mongolia, IMF Country Report No. 14/64, IMF Publication Services, Washington, D.C, 2014 
March, p.2. 
23Unentugs Shagdar, Legal Regulation Trends and issues in Mineral Resource Sector of Mongolia, Mongolian Law 
Review, Volume 2, Ulaanbaatar 2012, p.21-47. 
24IMD World Competitiveness Center and Economic Policy and Competitiveness Research Center of Mongolia, 
Mongolia in World Competitiveness 2013, Exclusive Report, Ulaanbaatar, 2013, p.16. 
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• Large mineral resource base that can be leveraged for industrialization;  

• Leading in land and livestock per capita;  

• Lowest taxing regulation in the region;  

• Neighboring with two large economies (China and Russia) and commodity markets;  

• One of the fastest growing economies in the world;  

• Ranked in the 21st in leading nations with Investment protection regulation, (Mongolia in World 

Competitiveness 2013, Exclusive Report-2013)25, stated. 

 

Without investment Mongolia would not reach high economic growth and it is government’s duty to 

manage the investment benefit in the long run and meet the interest of the nation. Thus, foreign 

investment regulation, legal environment improvement, reaching the world standard and innovation is the 

essential things to pursue.  

 

The main mission we are facing is to provide stable economic environment and constant growth 

beneficial for the citizens. We cannot waste natural resource, the gift of the nature, and let foreigners take 

advantage of our weakness repeating bitter experience of some African countries.  

 

The natural resource will definitely bring us significant economic growth. Now Mongolia has to make the 

economy multiplier26 directed with domestic production encouraging policy. The investing projects must 

go beyond the mining sector. It has to create jobs, improve the living standard and create the average 

income class. The constant growth of people with stable income will add the number of capable economy 

participants. The constant source for the economic growth will be guarantee for the occurrence of new 

business and new production. Only the right legal regulation is able to fulfill it.  

 

That is why the author attempted to look into the legal environment, investment protection, bilateral and 

multilateral agreements, dispute settlement mechanism and efficiency improvement in mining sector, 

which constitutes the central pillar of the Mongolian economy.  

 

What is the wisdom of reign? As Chingis Khaan once said “only after keeping people’s pot boil, you gain 

trust” Only when people reach the level of life where they do not have to worry about today’s food and 

clothes do they become available to react and respond to government policies. The economic 

25IMD World Competitiveness Center and Economic Policy and Competitiveness Research Center of Mongolia, 
Mongolia in World Competitiveness 2013, Exclusive Report, Ulaanbaatar, 2013, p.16. 
26[In macroeconomics, a multiplier is a factor of proportionality that measures how much an endogenous variable 
changes in response to a change in some exogenous variable. The fiscal multiplier effect occurs when an initial 
injection into the economy causes a bigger final increase in national income.] Hugo Hegeland, The Multiplier 
Theory, 1954, p.1. 

30 

 

                                           



development, therefore, would be a guarantee for democracy, a stabilizer for the government policy, and a 

stimulator to flow the investment in the long run. Connecting the investment policy with the long run 

development will bring to the success27. 

 

 

1.2. CONCEPT OF THE THESIS  

 

1.2.1. Rationale for the Study 

This thesis seeks to study the present situation of foreign investment in mining sector, to clarify its effects 

on Mongolian economy and to seek the ways to improve the efficiency of foreign investment. Creation of 

stable investment legal regimes for mining industry is one of the decisive future development factors for 

the developing countries with rich natural resource. Recent development in the mining sector has created 

a challenging task for Mongolia in terms of investment legal regimes for mineral exploitation including 

state equity participation in major mining projects which are expected to have considerable influence to 

the future development of the national economy. The aim of this thesis is to analyze current structure of 

the mining sector investment regime in Mongolia by focusing on the issue of state participation and 

foreign investment influence and provide possible options to improve the current practice.  

 

This study uses historical and empirical approach to the issue and examines existing laws and regulations 

from the legal points of view. Classification of mineral deposits is a decisive factor to determine should 

the government participate in mineral extraction mega projects in Mongolia, and the government equity 

share should be reduced in order to achieve long term benefit to the country and to keep the investment 

sustainability.  

 

The study also underlines that clear and stable legal investment environment, effects of international 

investment agreements (Bilateral investment treaties (BITs) and Regional or Plurilateral and Multilateral 

investment treaties (MAI) etc.), investment dispute settlement mechanisms, scope of investment rules 

(Non-discrimination, Most Favoured Nation (MFN), National Treatment (NT), Fair and Equitable 

Treatment (FET), Expropriation and Compensation etc.), investment incentives and ISDS investment 

protection, taxation, transparency of decision making process, and the issue of information dissemination 

27[According to the survey conducted among foreign investors 37 percent of them said that the main factor 
influenced on their investment decision is the political stability.] Unentugs Shagdar and Foreign Investment Agency 
of Mongolia., “Survey report on factors influencing investment policy implementation, improving method research 
based on the foreign investors’ evaluation”, Seoul National University, School of Law and FIA, Seoul and 
Ulaanbaatar 2013, p.16;  See: Chapter 5. 
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and availability of national professionals are essential to the development of mineral resource sector in 

Mongolia. 

 

1.2.2. The Purpose 

1. To study the history, feature, form, advantages and disadvantages of the foreign investment;  

2. To study the past, present, future of investment and related policy and its legal environment; 

3. To study the current situation of foreign direct investment in mining sector, legal protection and 

its influence on the economy;  

4. To study the tax environment on foreign investment in mining sector and comparison of 

Mongolia’s system with minerals tax systems in selected countries; 

5. To conduct a survey among foreign invested companies about their opinion on the foreign 

investment policy and legal environment regulation implementing from the government of 

Mongolia, and  analyze and make a proposal;  

6. To find a way to improve the efficiency of foreign direct investment in mining sector.  

The successful implementation situation of some big scale mining sector projects, the important 

issues-local case; 

7. Some methods to improve the effectiveness of the investment legal environment of Mongolian 

mining sector; 

8. Making the most of Mongolia’s sustainable development strategy for managing the natural 

resources; 

9. The mining sector foreign direct investment policy of some developed and developing countries 

with rich natural resource, the comparative study-foreign case on Chili, Peru, Kyrgyzstan, 

Canada and Australia; 

10. The implementation of international agreement made in the framework of foreign investment the 

mechanism of dispute settlement, and the way of improving it;  

11. To give evaluation, conclusion, suggestion of optimal policy. 

 

 

1.3. RESEARCH METHODOLOGY AND HYPOTHESIS 

 

1.3.1. Research Method  

The study tried to use the methods of comparison, making analyzes, document research, survey, statistic 

and index research, mathematic and econometric ways, normative or perspective and explicative or 

descriptive legal research way on legislations, contracts and economic indexes. The econometric analysis 

is used to relate to the theory through quantitative analysis that is traditionally regarded as more neutral 
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and objective than purely qualitative analysis. 

 

To attain as objective a testing of the investment related theory as possible, the study examines the 

performance of the theory in an econometric regression and comparative analysis that tests the concepts 

developed in the theoretical section. There are several reasons for employing the econometric method. 

First, it amends the dearth of verifiable models in the otherwise remarkably rich field of theories by 

operationalizing method into a model that is checked against some "objective" numbers and validated or 

refuted. A second reason is to see whether the theory, based on research on the topic of foreign direct 

investment (literature analysis, field work, interviews with private investors, government officials, and 

investment experts) can be generalized across a wide range of countries and time periods. Third, the 

econometric, statistic and comparative analysis is used to give others an opportunity to relate to the theory 

through quantitative analysis that is traditionally regarded as more neutral and objective than purely 

qualitative analysis28.  

For example during my research work I conducted a survey in a form of questionnaire among 180 foreign 

invested entities in the management level for 8 months in the year 2013 and did the statistic analyses.   

The purpose of the survey is to seek the factors that influence on the implementation of foreign 

investment policy and legal regulation based on the foreign investors’ evaluation to find the ways to 

improve it and suggest policy option29. Due to the difficulties to approach the investors the survey was 

conducted with support of Foreign Investment Agency and I believe in some level it contributed to the 

government policy making. There is probability of influence of the survey on newly approved Law on 

investment in 201430.  

 

The survey has following four main purposes. These include: - To study the valuation given on 

Mongolian foreign investment policy and its implementation by foreign investors; - To identify the factors 

that attract foreign investment in Mongolia; - To detect the challenges and difficulties faced by foreign 

investors in operating in Mongolia; - To define an improving method for foreign investment policy 

implementation.  Details are in the sixth chapter.  

 

1.3.2. The Innovative Side of the Research  

28For a commentary on the pitfalls of statistical analysis, see Peter Coy, “He Who Mines Data May Strike Fool’s 
Gold,” Business Week, 16 June 1997, p.40. [To maximize the rewards from quantitative and qualitative analysis, the 
study employs both methods.] 
 
29Unentugs Shagdar and Foreign Investment Agency of Mongolia,“Survey report on factors influencing investment 
policy implementation, improving method research based on the foreign investors’ evaluation”, Seoul National 
University, School of Law and FIA, Seoul and Ulaanbaatar 2013, p.20. See available at:Chapter5. 
30Law on Investment of Mongolia, "State Information" Journal-8, Oct, 2013, Available at: http://www.legalinfo.mn 
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The study aims to elucidate the impact of foreign investment on the economy of Mongolia, comparing 

other country’s policy implementing in mining sector, and also further tried to find ways to improve the 

efficiency of the foreign investment, clarify the mechanism of dispute settlement. 

The most important thing of this study is to find an optimal suggestion through the analyses in foreign 

investment environment that will improve the competitiveness of Mongolia. Competitiveness is how a 

nation manages the totality of its resources and competencies to increase the prosperity of its people.  

 

This analysis is not intended to examine all different types of investment regime structure, different tax 

instruments and tax rates in detail, but mainly tried to focus on state participation in mining projects. The 

study not only examined current situation but also provide some possible options regarding the issue in 

question from the legal and socio-economic point of view.  

 

Next part of the study will provide the general background information regarding the structure of the 

investment and fiscal regime in Mongolia including historical approach to the issue whereas some more 

detailed investigations on particular matters such as government policy on foreign investment, legal 

regulations and different policy on different mineral deposits.  

 

Moreover, I made research on other countries’ mining sector policy that attracts foreign investment and 

did comparative study with Mongolia (comparatives case of Chile, Peru, Canada, Kyrgyzstan and 

Australia). Also I made research on the Investment Agreement signed between government of Mongolia 

and Ivanhoe Mines Ltd. (Canada) and Rio Tinto (UK) on Oyu Tolgoi (OT), and on Agreement between 

government of Mongolia and Russia on Erdenet mining mega projects which reserves one of the largest 

untapped copper resources in the world. In addition, I made research on the future trends of Tavan Tolgoi 

(TT) project, a potential international coal mining project in the southern part of Mongolia in relation to 

the practical issues of state participation form.  

 

Lastly, I examined positive and negative impacts of investment agreements in Mongolia, suggested policy 

option and did study of foreign investment dispute settlement clauses that Mongolia should pursue.  

 

 

1.4. OUTLINE OF THE STRUCTURE 
 
1.4.1. Subject of Research 
The thesis is made up of chapters divided into two broad but interrelated parts, the first part deals with the 

social, economic and political realities shaping the development of foreign investment law in Mongolia 

and by extension explores the evolution ofinvestment legal envirornment. How to the Mongolia 
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contributed to the formulation of investment rules as well as the salient features underpinning the 

development of these rules.The research proceeds by reviewing the contribution of Mongolia to the 

period after the socialist system31.  Thus, investment policy reforms place increasing emphasis on 

tackling implementation and structural challenges.  

 

1.4.2. The Structure of the Research 

The research work contains from the introduction, 7 chapters, conclusion, and reference. The first chapter 

is on the theory on foreign investment, foreign investment forms, advantages and disadvantages, and its 

economic role. Second chapter is on the current mining sector situation, its regulation history, government 

policy, role of FDI, legal environment, and the government policy implementing in the mining sector. 

Third chapter is about successful implementation situation of some big scale mining sector projects, and 

the important issues. Fourth chapter is the comparative study of government policy implementation, legal 

regulation in mining sector with other nations. Fifth chapter is on tax environment outline for foreign 

investors in mining sector and survey conducted among foreign invested companies about their opinion 

on the foreign investment policy and legal environment regulation implemented by the government of 

Mongolia. I made some analysis and proposals. Chapter six examined Mongolia dispute settlement 

clauses and situated not only the current treaty practice of Mongolia but also policy implications resulting 

from the jurisprudence of arbitral tribunals. Chapter seven concludes the thesis by underscoring the 

findings from Mongolian international treaty practice and suggests policy options that Mongolia should 

pursue to improve the foreign investment efficiency.  

 

 

  

31[MONGOLIA - on 11 July 1921, the socialist revolution, known as People’s Revolution took place. Mongolia was 
second socialist country in the world after Soviet Union. In 1924, the Mongolian People’s Party proclaimed 
Mongolia a People’s Republic’s first Constitution. As Mongolia maintained strong links with the former Soviet 
Union, the socialist era continued until 1990, when democratic changes first started in Mongolia. The country’s first 
multi-party election was held in June 1990. The new parliament adopted Mongolia’s first democratic parliamentary 
republic operating with a President. Both parliament and president have to be directly elected by the general public. 
Throughout these political changes, Mongolia has slowly been paying its way towards a free market economy and 
way from the old economic system.] Britannica Encyclopedia Database, Available at: http://www.britannica.com 
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CHAPTER TWO 

HISTORICALAND ECONOMIC STRATEGIC DIRECTIONS ON  

INVESTMENT POLICY IN MONGOLIA 

 

2.1. HISTORICAL AND ECONOMIC OVERVIEW OF MONGOLIA 

 

2.1.1. Country Profile  

Mongolia is a landlocked country with very large land and a population of approximately 3 million people. 

The average altitude is 1,589 m. and most of the land area is either pasture or desert. Mongolia’s 

geography renders its natural environment very fragile at the best of times, but provides additional and 

serious challenges when international phenomena such as climate change are taken into account. 

Mongolia is located in northeast Asia between Russia and China. The country has a total area of 

1,565,600 km2, almost three times the size of France. Mongolia is the world’s 10th largest country, but 

has a population of only 3 million, making it the least densely populated country in the world. The 

country shares a 4,673 km long border with China on its eastern, western and southern sides and a 3,485 

km long border with Russia to the north.  

Around 15 million people claiming Mongol identity live throughout the world. Approximately 3 million 

live in the independent state of Mongolia, while 5.9 million live in China, mainly in Autonomous 

Republic of Inner Mongolia, and partly in Xinjiang and Qinghai, and Gansu provinces of China. About 3 

million live in Russia in the area around Lake Baikal, Siberia and Caspian Sea, mainly in Republic of 

Buryat-Mongolia, Republic of Tuva-Mongolia, and Republic of Khalimag-Mongolia, and Altai Republic 

of the Russian Federation. 

The latitude of Mongolia, between 42 and 52 degrees north, is roughly the same as that of Central Europe 

or the northern United States and southern Canada. However, because the country is far from the ocean 

and has a relatively high median altitude, the climate is characterized by an extreme continental climate 

with large temperature fluctuations and low total rainfall. Total annual rainfall in Ulaanbaatar averages 

220 mm (~10 inches). Most precipitation falls during the short summer, while winter is generally dry and 

extremely cold. High temperatures in summer average about 25 C (77 F), while winter low temperatures 

average -25 C (-13 F).  

While Mongolia's extreme climatic conditions limit crop agriculture, the country is well suited for 

livestock production. Nomadic herding of livestock, primarily sheep, goats, horses, cattle, yaks and 

camels, is the foundation of the Mongolian economy, and forms the basis of the nation's cultural traditions. 

Approximately 65% of national territory is covered by extensive grasslands, while the Gobi desert 

dominates the south of the country. Forests and mountains cover approximately 12% of the total land area, 

for the most part in the nation's northernmost regions. 
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2.1.2. Brief History of Mongolia  

In the 2nd and 1st millennia BC and AD a series of large and powerful states and empires developed on 

the southern periphery of Mongolia. Mongols established many states32 such as Xiongnu, the Xianbei, 

the Nirun, the Khukh Turick, the Khitan and the Mongol Empire from the 7rd century BC. The area of 

what is now Mongolia has been ruled by various Nomadic Empires, including the Hunnu (Xiongnu), the 

Sumbe (Xianbei), the Nirun, the Gökturks, the Mongol Empire, the Yuan Dynasty, and the Golden Horde, 

the Il Khanate, the Chagatai Khanate, the Moghul empire, the Outer and Inner Mongolia, Zunghar 

Western Mongolia and others. 

Mongolians are an ancient nation. Chinese historians have confirmed the existence of Mongolian tribes as 

far back as the 10th century BC33. At that time, Mongolians inhabited eastern central Asia and most parts 

of northern Manchuria34. The first well known Mongolian was Bodonchar (c. -970 BC), who led the 

Mongolian people out of oblivion35. After him his children became rulers of all Mongolian tribes36. 

 

The first Mongolian state Zhongshan was established in c. 6th century BC (or in -414 BC) to 296 BC, 

created by the ancient Mongols the nomadic Xianyu tribe37. Xiongnu's ancestor Xianyu tribe founded 

Zhongshan state (c. 6th century BC – c. 296 BC) in Mongolian motherland. 

 

The first Mongolian Empire was established in 209 BC by Huns or Hunnu (Xiongnu) people. The first 

32[Mongolian ancient states: - Xiongnu (Hunnu) 209 BC – 93 AD; Xianbei (Sumbe) 93–234; Rouran, Nirun 330–
555; Turkic Khaganate 552–744; Khitan Empire 907–1125;  Mongolian medieval states: - Mongol tribes 900s–
1207; Khamag Mongol 1120–1206; Mongol Empire 1206–1691 (subdivisions: Great Mongol Empire 1206-1271; -
the Yuan dynasty 1271–1368; -Golden Horde (Kazan Khanate, Astrakhan Khanate, Crimean Khanate, Siberia 
Khanate, Great Horde, Nogai Horde and White Horde) 1243-1783; -the Chagatai Khanate (Mughal Empire) 1266-
1858; and the Ilkhanate 1256-1335); the Post-Imperial Mongolian states: the Mongol 1368–1691; Four Oirat 1399–
1634; Kalmyk Khanate 1630-1724; Zunghar 1635–1758; Manchu Qing rule 1759–1911; Mongolian modern state: - 
Revolution 1911; Bogd Khaganate 1911–1921; Revolution 1921; People's Republic of Mongolia 1924–1992; 
Revolution 1990; Mongolia 1990–present.] History of Mongolia, the Academy of Sciences of Mongolia, 
Ulaanbaatar, 1981. 
33Xu Elina-Qian, Historical Development of the Pre-Dynastic Khitan, Introduction to the Sources on the Pre-
dynastic Khitan (pp.19-23), The Zizhi Tongjian (p.20), University of Helsinki, 2005. P.273; Chen, Guangchong, 
"Zizhi Tongjian", Comprehensive Mirror to Aid in Government, Encyclopedia of China, Chinese History Edition, 1st. 
34Dorling Kindersley, History Year by Year, The Ultimate visual guide to the events that shaped the world, London, 
2011, p.40. 
35Vladimortsov, Boris, The Life of Chingis Khan, trans, Prince D.S. Mirky, New York,, 1930, p.74; trans. B. Blom, 
1969.с. 74; Igor de Rachewiltz, The Secret History of the Mongols: A Mongolian Epic Chronicle of the Thirteenth 
Century,Brill: Leiden, The Netherlands, at xxvi. 
36Монголын нууц товчоо, 1 дүгээр бүлэг, Хархорум хот, 1265 (Mongolian); William Hung, The Transmission of 
the Book Known as "The Secret History of the Mongols", Harvard Journal of Asiatic Studies, Vol. 14, No. 3/4 (Dec 
1951), p.440. 
37 Dorling Kindersley, History Year by Year, The Ultimate visual guide to the events that shaped the 
world,Smithsonian Institute, London, 2011, p.60.  
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domination state after the Hun’s collapse was the Sumbe (Xianbei) State, which lasted until the 3rd 

century BC. The Toba State finally took over the Sumbe State inn 250 AD and established its own state 

with a number of tribal allies. In turn the Tobas were defeated by the Nirun State, who were forced to 

hand the state over to Turkic (Gökturks) tribes who established the Tuger Kingdom on Mongolia in 552 

AD38.  

The Mongol Empire: The most glorious period of Mongolian history began in 1206 when Chingis Khaan 

united the Mongol tribes and embarked on a series of military conquests from northeast Asia to the 

Middle East and Europe. Throughout the 13th century the heirs of Chinggis Khaan expanded the Mongol 

Empire to the point where it became the largest empire in human history, stretching from Vietnam to 

Central Europe. In the 13th, 14th, and 15th century, various Mongol tribes roamed the steppes of 

Mongolia. One of these tribes was the Mongols.  

 

The Mongol Rule: Between 1206 and 1758 years in the world. The Mongol Empire is one of great 

significance; for the better or worse of the world, it is not one that is to be forgotten39. 

During the 13-16th centuries, Mongolia developed in terms of its economy, international trade, 

investments, culture, military strength and politics. It was a huge, sprawling empire which encompassed 

many separate Asian and European nations. Still known as the Golden Era of Mongolian history, during 

this time the Mongol Empire was the most powerful nation on earth.  

In the 13th, 14th and 15th century, Mongolia was one of the most powerful states in the world. Many of the 

world’s major world trade, investment routes passed through the capital of Mongolia, Kara Khorum.  

By the end of 14th century, the Mongolian empire covered most of the Eurasian continent40. The empire 

consisted of Four Dominions: the Yuan state (Mongolia and China and South and East Asia), the Golden 

Horde (Russia and the Urals and Eastern Europe), the Tsagadai realm (Central Asia and India), and the IL 

Khan kingdom (Iran, Iraq, Turkic and the Middle East). From this time Mongolia was no longer the 

center of world trade and culture, and this marked the end of Mongolian Empire. The Manchurians 

conquered Mongolia in 1758 and the Manchu Qing Dynasty’s colonization lasted for 150 years, it was the 

most tragic for the Mongols. In fact, the Manchu cut off the Mongolian state from the rest of world 

civilization for many centuries. 

38S.S.M. De Groot. Chinesische Urkunden zur Geschichte Asiens. Teil I. "Die Hunnen der vorchristlichen Zeit". 
Berlin; Leipzig, 1921. S. 57; Pritsak 0. Stammensnamen und Titulaturen der Altaischen Volker, Ural-Altaischen 
Jahrbucher. Bd XXIV. Heft 1-2. Wiesbaden, 1952. S. 53. 
39Valentin A. Riasanovsky, The  Great  Law of  Genghis  Khan: For more information on the law of Genghis 
Khan, see Fundamental Principles of Mongol law, Uralic and Altaic series, vol.43 (Bloomington: Indiana University 
Publications, 1965, p.33- 83; The Journal of Asian Studies, vol. 25, No. 3 (May, 1966), pp. 542-544 
40Allsen, Thomas T, Culture and conquest in Mongol Eurasia, Cambridge University Press, 2004 
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Mongolian independence: With the end of the Qing Dynasty and the establishment of the Mongolia in 

1911, a mount before establishing the Republic of China. (after a mount revolutionary ferment also 

emerged in Republic of China.) In 1911, the Khalkhs of Outer Mongolia declared their independence 

under the Khalkh Outer Mongolian, Bogd Khan. The Mongolian people, led by Bogd Khan, established a 

khanate uniting religion and state, with the intention of uniting all the Mongolian States (Khalkh-Outer 

Mongolia, Inner Mongolia, Oyrat-Western Mongolia, Buryat-North Mongolia and Altay and Tuva-

Northwestern Mongolia). But this aim remained unachieved because of the attitude of Russia and China41.  

By the beginning of 20th century Mongolians were embroiled in a straggle for national liberation, which 

finally came to fruition in December 1911, when the Manchurians withdrew and Mongolia’s 

independence was proclaimed in Urguu (as Ulaanbaatar capital city was previously known), Mongolia’s 

theocratic ruler Bogd Khaan was awarded power across the entire country.  

 

On November 3, 1912, respectively, Mongolian-Russian Agreements were signed in Niyslel Huree42(as 

Ulaanbaatar capital city was previously known). The latter agreement granted mutual recognition of 

independence; commerce and industry foreign investments; the former only affirmed Mongolia. That was 

Mongolian first Bilateral Investment Treaty.43 

 

The Russian Agreement and a Protocol to it created a tsarist protectorate over Outer Mongolia. The 

Japanese, too, sought, unsuccessfully, to influence the independence movement in 1911 and 1912 with 

contributions of arms and money. Following the mobilization of a Mongol army to liberate Inner 

Mongolia and Qinghai, several other agreements affecting Mongolia were reached. In November 5, 1913, 

agreement, Russia recognized Chinese44 suzerainty over Mongolia, and China recognized just only Outer 

41[Signed on 25 May 1915, the Treaty of Kyakhta was a tri-party treaty between Russia, Mongolia, and China. 
Russia and China recognized only Outer Mongolia], Unentugs Shagdar, General Prospects of the Asia – Pasific 
Community and Mongolia’s Position, Ulaanbaatar, Ministry of Foreign Affairs and Soros Foundation, 2002, p.5, 
Available at: http://unentogs.blogspot.kr/2013/11/the-romantic-story-of-mongolian.html;  Batsaikhan.O, The Last 
King of Mongolia, Bogdo Jebtsundamba Khutuktu. Ulaanbaatar, Admon, 2008, p.290-293; 1915 оны Хиагтын 3 
улсын гэрээ, Үндэсний Төв Архив, National Archive of Mongolia (Mongolian);  Коростовец И. Я, От Чингис-
хана до Советской республики. Улан-Батор: Адмон, 2004. (Russian);     1915年5月25日，中、俄、蒙三方

在恰克图共同签订《中俄蒙协约》.《中俄蒙协约》，即《恰克图条约》（俄语：Кяхтинское соглашение；蒙古

语：Хиагтын гэрээ），是民国初年中国北洋政府同沙俄签订的有关外蒙古的条约。外蒙古同，在王公贵族

的带领下宣布独立。Available at: http://unentogs.blogspot.kr/2013/10/1915.html 
42Signed on 3 November 1912, the Mongolian-Russian agreement in Niyslel Huree; December 19, 1912, Mo
ngolian-Tibetan agreement was signed in Niyslel Huree, National Archive of Mongolia. 
43Unentugs Shagdar, Protocol annexed to Russo-Mongolian Agreement of the 21st October (3rd November 
1912),Available at: http://unentogs.blogspot.kr/2013/11/protocol-annexed-to-russo-mongolian.html 
44Signed at Peking on the 5th (18th) November 1913, Russo-Chinese Agreement, Unentugs Shagdar, The romantic 
story of the Mongolian Independence, Ulaanbaatar, 2002. Available at: http://unentogs.blogspot.kr/2013/11/the-
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Mongolia's right to self-rule and to the control of its own commerce and industry foreign investments.  

China also agreed not to send troops into Mongolia. On May 25, 1915, a second, Tripartite Agreement 

(among China, Mongolia, and Russia), the Treaty of Kyakhta45, formalized Mongolian autonomy. 

Russia's involvement in World War I, however, reduced the attention that the tsar's government could pay 

to Mongolia. This neglect, which occurred at the same time as new monarchical machinations in China, 

rekindled Japanese interest in, and aid to, anti-Chinese forces in Mongolia and neighboring Manchuria. 

 

Socialist and Democratic Mongolia: On 11 July 1921, the socialist revolution, known as People’s 

Revolution took place. In 1924, the Mongolian People’s Party proclaimed Mongolia a People’s Republic’s 

first Constitution. As Mongolia maintained strong links with the former Soviet Union, the socialist era 

continued until 1990, when democratic changes first started in Mongolia46.  

 

The country’s first multi-party election was held in June 1990. The new parliament adopted Mongolia’s 

first democratic Constitution and democratic parliamentary republic operating with a President. Both 

parliament and president have to be directly elected by the general public. Throughout these political 

changes, Mongolia has slowly been paying its way towards a free market economy and way from the old 

economic system. 

 

2.2. OVERVIEW OF ECONOMIC HISTORY AND CHARACTERISTICS OF 

TRANSFORMATION 

 

2.2.1. Economic Overview: Historical and Political Context 

Mongolia’s economy has been significantly transformed during the twentieth century, starting from a 

highly agrarian base to: 

romantic-story-of-mongolian.html 
45Unentugs Shagdar, “The Treaty of Kyakhta, 1915”, General Prospects of the Asia – Pasific Community and 
Mongolia’s Position, Ulaanbaatar, Ministry of Foreign Affairs and Soros Foundation, 2002, p.5, See: Supra note 44, 
46 [In 1921 Mongolia secured its independence and became the world's second communist country. For the next 68 
years Mongolia remained closely aligned with the Soviet Union, and developed political and economic systems 
following Soviet models. However, with the coming of glasnost in the Soviet Union and the beginning of Soviet 
troop withdrawals from Mongolia in 1989, protests for greater democracy began in Ulaanbaatar. As in many East 
European countries, these protests led to the fall of the Communist government and fully democratic, multi-party 
elections were held in 1990. After the breakdown of communism in 1989, Mongolia saw its own Democratic 
Revolution in early 1990, which led to a multi-party system, a new constitution in 1992, and economic transition 
towards a market economy.]  
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1. collectivization;  

2. industrialization;  

3. the five-year centralized planning; and 

4. then privatization. 

The development of foreign investment policy in Mongolia can be better understood and considered in 

the context of the overall economic situation and development goals ofthe country. Investment strategies 

directions policy issues are characteristic to particular sectors of the Mongolian economy as well as for 

the country’s ambitious programs of foreign invested industrial and regional development. These will be 

considered below in this chapter. 

 

Before the 1921 revolution, Mongolia had an underdeveloped, stagnant economy based on nomadic 

animal husbandry. Farming and industry were practically absent; transportation and communications were 

poor; foreign entities controlled practically all banking, services, and trade. Most of the people were 

herdsmen or monks. The livestock was owned primarily by aristocrats and monasteries47.  

 

2.2.1.1. Collectivization 

Collectivization48 took place in Mongolia in 1924. Mongolia’s new government, strongly backed by the 

Bolsheviks, embarked on a series of economic and social reforms including collectivization of all 

livestock49. Policies designed to force collectivization in these early years met with herders‟ resistance, 

including the slaughter of their own animals. In 1932 some 7 million head of livestock were slaughtered. 

There was massive emigration of people and livestock to China to avoid collectivization. The 

collectivization campaign eventually fanned a rebellion so serious that Soviet troops were called in to 

control it.  

47[The Soviet Union's economic hold on Mongolia tightened as exports to the Soviet Union rose rapidly from about 
14 percent of Mongolia's total production (chiefly livestock and animal products) in 1923-1924 to 85 percent in 
1928-1929. By 1929, Mongolia's imports lagged far behind its exports. Aside from the provision of technical and 
political advisers, Soviet trade policy did not yet provide for economic development aid. The Soviet Union pushed 
Mongolian leaders to take immediate action, including confiscation of feudal property, ousting of Chinese traders, 
and focusing on Soviet trade.] Unentugs Shagdar, Mongolian investment legal environment, Seoul, 2012, p.99 
48 [Collectivization in the Soviet Union after the Bolshevik victory in 1917, farmlands were confiscated from the 
kulaks (rich peasants) and handed over to the ownership of the peasants. The overall objective of this transfer was to 
use the agrarian reform to free the peasantry from the deprivations of the past and at the same time to weaken 
landlords, removing their traditional and socio-political and economic power. To break the power of the kulaks, 
Stalin initiated a drive for farm collectivization on a voluntary basis in 1927. However progress was slow and he 
introduced compulsory collectivization. As part of the program, in 1930, 10 million peasant holdings were brought 
into the collective farm system across the Soviet Union.] Personal view. 
49Alan J. K. Sanders, Mongolia: Politics, Economics, and Society, (Boulder, Colo: Lynne Rienner, 1987. p.87-88. 
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This debacle showed the need for a shift in livestock collectivization strategy, from force to a less direct 

and more flexible way. There were 91 collectives in the 1940s and 139 in the 1950s and the share of 

collectivized sector was only 3.7% of gross agricultural product in 1950. Collectively owned livestock 

composed only 0.1% of the country’s total in 1940 and 6.3% in 1950. Moreover, the early collectives 

were largely cooperatives in name only, with the members raising their own animals by themselves and 

avoiding collective labor50. 

Table 1. Growth of Cooperatives in Outer Mongolia 

Year 

 

Number of Coops 

 

Number of employees 

 

Value of output in 

tugrug (MNC) 

1931 14 694 1,600,000 

1940  147 9336 21,600,000 

1941  159 9550 25,900,000 

1942  162 9775 26,900,000 

1943  172 10920 29,300,000 

1946  198 12090 43,900,000 

Source: “Outer Mongolia’s Five year plan”, Mandel. W, “Far Eastern Survey”, 1949 

A second attempt at collectivization occurred in the 1950s with some success, and by 1963, nearly all 

livestock herders were members of a local collective or Negdel. The number of collectives rose from 139 

in 1950 to 239 in 1955 and 354 in 1960. The average number of livestock per collective jumped from 

28,000 in 1955 to 48,000 in 1960 then to 63,000 in 196551. Herders in the collectives lost control of much 

of their personal livestock, with only 25% of herds remaining in private hands52. By the end of 1985, the 

50Rana, Pradumna B. and Hamid Naved.From Centrally Planned to Market Economies: The Asian Approach. Hong 
Kong; New York: Oxford University Press, 1995. pp. 
51Rana, Pradumna B. and Hamid Naved.From Centrally Planned to Market Economies: The Asian Approach. Hong 
Kong; New York: Oxford University Press, 1995. pp. 
52[Herders were permitted to own a limited number of private livestock: in mountain steppe pasture areas, ten head 
of livestock per person, up to fifty head per household, were allowed and in desert regions, fifteen head per person, 
up to seventy-five head per household, were permitted. The private herds allocated to collective herders amounted to 
about 20 percent of the total herd. Households received much of their income in kind, and they earned a share of the 
collective's profit from the sale of animals and animal products to state purchasing agencies. Their total income, in 
kind and in cash, varied from year to year and from collective to collective, along with the condition of the herds and 
the weather. The average herding cooperative had about 300 households. The cooperative employed some people as 
administrators, truck drivers, and the like, but most work consisted of the traditional tasks of herding and milking 
animals, and of producing butter, cheese, and wool products. As in the past, herding was done by herding camps of 
two to six households. Each Negdel had its own equipment and production tasks.]Potkanski, T., Decollectivization of 
the Mongolian pastoral economy (1991-92): some economic and social consequences. Nomadic Peoples, 1993, 
p.33-193 
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average Negdel 32 had 61,500 head of livestock, 438,500 hectares of land of which 1,200 hectares was 

plow able land, 43 tractors, 2 grain harvesters, and 18 motor vehicles.  

State farms were set up right after independence. State farms, compared with Negdel, had more capital 

invested, were more highly mechanized, and generally were located in the most productive regions, or 

close to major mining and industrial complexes. State farms were engaged primarily in crop production. 

In 1985 there were 52 state farms, 17 fodder supply farms, and 255 negdel. In 1985 the average state farm 

employed 500 workers; owned 26,200 head of livestock, 178,600 hectares of land (of which 15,400 

hectares was plow able), 265 tractors, 36 grain harvesters, and 40 motor vehicles. 

 

2.2.1.2. Industrialization  

The Soviet socialist method of industrialization53 was to begin with heavy industry. In other countries, 

industrialization usually began with light industries as they required smaller investments and there was a 

more rapid turnover; after the light industries accumulated profits, heavy industry could be introduced.  

Industrialization in Mongolia progressed from the introduction of traditional, light manufacturing to the 

development of heavy industries, particularly in energy, mining and construction materials. During the 

1920s, the Mongolian government attempted to encourage manufacturing even though the nation had 

little experience with industrial development. At the beginning of the 1930s, Mongolia’s industrialization 

was accelerated due to increased cooperation with the Soviet Union. Many Mongolian engineers and 

technical personnel were sent to the Soviet Union for training and schooling. During this period, intensive 

industrialization measures were undertaken by government.  

The Ulaanbaatar and Nalaikh power stations were successfully installed and later expanded, regional 

power stations were built, railway lines were laid, and the industrial sites were developed. The chief 

industrial enterprise established in 1930-34 processed livestock into smoked meats, sausages, leather 

goods, sheepskin coats and woolen garments. Its output had increased five times by 194054. Other 

manufacturing factories included a large wool washing plant, built in 1942, a meat packing plant, a wood 

working factory, an auto and truck maintenance garage, and so on.  

World War II had a dramatic and at the same time positive effect on Mongolia. Industrialization in 

Mongolia was promoted as a result of the wartime policy to supply the Red Army, and industrial output 

more than doubled between 1940 and 1945. Industry was mostly owned by the government or by the 

53 [The Soviet Union was far behind the other advanced countries and could not follow the gradual industrialization 
process. They invested in heavy industry from the beginning and this policy helped the Soviet Union to reach an 
advanced level of industrialization in the shortest period of time.] Personal view. 
54 George G. S. Murphy, Planning in the Mongolian People's Republic, The Journal of Asian Studies, Volume 18, 
Issue 02, February 1959, pp 241 - 258 (Mandel, 1949). Available at: http://journals.cambridge.org/JAS 
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cooperatives. Government-owned enterprises multiplied their total output 4.5 times between 1940 and 

1947. The 1960s, the period of the third and fourth five year plans, were marked by intensive capital 

investment and by the development and expansion of the industrial enterprises. In this period, Mongolia 

attempted to produce finished goods and also develop its mining infrastructure, transport and 

communications55. At the same time, Mongolia began to import new industrial technology, machinery and 

equipment. In the 1970s, the most notable industrial undertaking by the government was the 

establishment of the Mongolia-Russian joint venture copper plant in Erdenet, the third biggest city. The 

enriched copper ore produced by the plant was targeted to serve industries in the Soviet Union. The 

contribution of the industry sector to total output continued to expand until 1990. 

 

Despite all the benefits of the process of industrialization, many aspects of the rural economy, including 

consumer and producer services and small scale industries, were left underdeveloped, leaving only 

agricultural employment in rural areas. This was done to guarantee adequate labor for livestock and crop 

production56. Industrialization did help the country’s economic development, but at the same time it also 

made Mongolia dependent on the Soviet Union for fuel, technical assistance, machinery parts, equipment 

and skilled workers. 

 

2.2.1.3. The Centralized Planning of Economy (Five-Year Plan) 

In the centralized planning period following the revolution, the development of the Mongolian economy 

passed through three periods: 1921– 1939; 1940–1960; and 1961–199057.  

Planning in Mongolia started with the Five-Year Plan for 1931-35, which set unrealistically high targets 

for production and called for the collectivization of agriculture. This plan was abandoned in 1932 in the 

face of widespread resistance to collectivization and the failure to meet production goals58. The five-year 

plan of economic and cultural development adopted by the Government in 1948 marked a new phase in 

the country’s history. The first five year plan was followed by seven other five-year plans and a three-year 

plan. The three year plan, covering 1958-1960, was intended to bring Mongolia in step with the Soviet 

55[Foreign inputs and expansion of international contacts were important to Mongolia's development plans in the 
1950s. A result of the close alliance of China and the Soviet Union during this period was Sino-Soviet cooperation in 
developing Mongolia. In 1952 a ten-year Sino-Mongolian Agreement on Economic and Cultural Cooperation 
marked an important step in developing relations between the two long-estranged nations.] Socialist Construction 
under Tsedenbal, 1952-84,U.S. Library of Congress; The Modern History of Mongolia. New York: Kegan Paul 
International, 1989.  
56The World Bank, Report 1992. 
57Dr. Shagdar Mijid, Political Sovereignty and Economic Independence, Ulaanbaatar, 1990, p.108. (in Mongolian) 
58Worden.R. and Savada. A. “Mongolia: A Country Study.” Washington DC: GPO for the Library of Congress, 1989. 
Available at: http://countrystudies.us/mongolia/30.htm 
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planning cycle59. Until the end of the ninth five year plan (1986-1990), all aspects of the economy were 

controlled by these five year plans, together with annual plans following the Soviet model of planning.  

According to these five year plans, the state planning commission and Ministry of Finance defined the 

mix of economic inputs (e.g., labor and raw materials), a schedule for completion, all the wholesale prices 

and almost all the retail prices for every enterprise. After 1924, industry concentrated on the production of 

capital goods through energy, mining, and agro-processing industry. In Soviet terminology, the capital 

goods were known as group a goods, or the “means of production.” This emphasis was based on the 

perceived necessity for the fast industrialization and modernization of Mongolia. In the mid-1960s, 

consumer goods (group B goods) received more emphasis. 

Finally, both the eighth and ninth five year plans (1981-85 and 1986-90 respectively) promoted a 

comprehensive agricultural-industrial program and restructured the national economy locally and 

regionally. The plan gave equal emphasis to strengthening the material and technological base and all 

branches of the economy, including agriculture, transport and housing. As a consequence, industry’s share 

in GDP that had reached 35% in 1985, increased by a further 0.7% to 35.7% in 1990.  

Actually, there were several five-year plans that did not take up the full period of time assigned to them: 

some were successfully completed earlier than expected, while others failed and were abandoned. Most 

information in the Mongolian economy flowed from the top down60. There were several mechanisms in 

place for producers and consumers to provide input and information that would help in the drafting of 

economic plans, but the political climate was such that few people ever provided negative input or 

criticism of the plan. Thus, Mongolian planners had very little 37 reliable feedbacks which they could use 

to determine the success of their plans. As a result of the above, some goods tended to be underproduced, 

leading to shortages, while other goods were overproduced and accumulated in storage. 

 

2.2.1.4. Privatization in Mongolia    

Mongolia has been one of the most interesting of the economies in transition from central planning during 

the 1990s. Massive external shocks in 1989 and 1990 led unexpectedly and suddenly to what was 

possibly the largest ever peacetime decline in a country’s gross national expenditure. At the same time 

Mongolia embraced democracy and rapid economic reform, which exacerbated the decline in output and 

59Alan J. K. Sanders, Mongolia: Politics, Economics, and Society, (Boulder, Colo: Lynne Rienner, 1987. p.87-90. 
60[Mongolia began the 1990s with one of the largest negative economic shocks experienced in peacetime. By the end 
of the decade, Mongolia had successfully made the transition from central planning to a market-based economy. The 
transition had moreover been undertaken within a democratic political framework, and by the end of the 1990s the 
democracy appeared stronger than ever.] Richard Pomfret, Transition and Democracy in Mongolia, University of 
Adelaide, Australia, 1999. 
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high inflation. By the late 1990s Mongolia was pursuing a policy of almost complete free trade and had 

one of the most flourishing democracies in Asia. 

The privatization process in Mongolia began in 199061. During its first phase, covering 1990-1995, the 

Government of Mongolia issued vouchers worth MNT 10,000 (at between 2300 and 2500 MNT/USD) to 

allow each citizen to participate in the process. Large enterprises were restructured into joint stock 

companies and the purchase of their shares was conducted through the voucher system, while smaller 

enterprises were publicly auctioned also accepting vouchers as part of payment. As a result, properties 

worth MNT 21 billion were privatized in this period, including trade and catering services, light 

manufacturing, construction, and forestry and agriculture businesses. Moreover, 24.5 million heads of 

livestock were privatized and given to individual herders free of charge.  

In 1991, the government owned an estimated 75% of all property. As a result of privatization and the 

creation of new private assets, the private sector became the prevailing sector in the economy by 1995, 

and by 2004 produced 76% of GDP62. 

The overall economic performance has not been bad, with output growth since1994 and inflation reduced 

to below ten percent by the middle of 1998. Admittedly, the decadal performance only looks good by the 

poor standards of post-Soviet economies, and a widening budget deficit in 1998-9 may not be sustainable. 

Moreover, as in all transition economies poverty has increased63. 

In 1990-1991, the Mongolian government dissolved the state bank and established a two-tier banking 

system, with the central bank implementing monetary policy and other banks providing commercial 

61[In 1990 the public sector in Mongolia, as in other post-communist countries, accounted for about 90 percent of 
the gross domestic product (GDP). With a view to reducing this share, the government adopted a sweeping 
privatization program in mid- 1991. The State Privatization Commission (SPC) was created to oversee the 
privatization program and placed under the responsibility of the Deputy Prime Minister. Parliament then passed a 
wide range of laws and regulations to improve the legal basis for capital ownership. The Privatization and 
Companies Law was passed in June 1991. A stock exchange was created a few months later, in 1992, although a 
secondary market in equities did not emerge until 1995. The Foreign Investment Law was enacted in July 1993 to 
provide liberal provisions for profit remittance, tax holidays, and exemptions from customs duties and sales taxes. 
The Securities Law was passed in June 1994 as a basis for a secondary market trading of shares; and legislation to 
clarify land ownership and other rights was enacted in November 1994. The privatization of the state owned 
enterprises was regarded as “the center of the reform program,” and many senior government officials regarded this 
as the most important achievement of the reform process. The same priority was given to price liberalization.]  
62Statistic Report -2004,National Statistic Office of Mongolia, 2005 
63[The Mongolian Statistical Office publishes slightly different figures with a poverty rate of about 25% at the end of 
1997, but there is agreement that the incidence of poverty increased during the 1990s The UNDP estimates that 70% 
of the poor are children or adolescents and that in 1997 around 4,000 children were living on the streets, 60% of 
them in Ulaanbaatar (UNDP, 1997, 25). The issue was highlighted in November 1998 when a crackdown on 
homeless youth found 312 “manhole children”, including escapees from the children’s prison and a one-month old 
baby, living by the pipes of Ulaanbaatar’s underground heating system, emerging occasionally through the manholes 
in the streets].Mongolia Update 1998, UNDP, Ulaanbaatar 1998, p. 18. 
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services. In July 1991, the exchange of national currency into foreign currency was freed and in May 

1993, Mongolia switched to a floating exchange rate system.  

Privatization and price and trade liberalization were undertaken without much analysis and consideration 

of long-term and short-term social impacts. Moreover, price and trade liberalization and privatization took 

place without even the most rudimentary institutions of a free market. Institutional arrangements that give 

substance to property rights lagged far behind the progress of private ownership. Privatization of state-

owned assets and liberalization of the economy have contributed to greater unevenness in income 

distribution, increasing the polarization between rich and poor, and unemployment and poverty.  

The absence of free market experience and mechanisms for dealing with transitional social problems such 

as unemployment and poverty left a shortage of social services and caused public turmoil. As a result, 

despite impressive progress in privatization and liberalization, the government remained significantly 

involved in the economy64.  

Privatization has been a major part of Mongolia’s transition to capitalism. Its move to a market economy 

has been accompanied by increases in poverty and income inequality. More than 10 years after it began 

its transition, Mongolia remains one of the poorest countries in the world. Privatization continues to be a 

central part of economic reform in Mongolia, as in other transition economies. The goal has been to 

increase private sector participation in the economy, to which successive Governments have remained 

committed65. Previously, Mongolia’s economy had been narrowly based on the export of copper, 

cashmere wool and gold, as well as on a large amount of donor aid from the former Soviet Union.  

In 1991, after the collapse of the Soviet Union and the demise of its trading arrangements, privatization in 

Mongolia exemplified a ”shock therapy” approach to transition66. The overall effect was a significant 

decline in standards of living, with dramatic rises, in the early period of transition, in levels of poverty 

and inequality, which have remained at very high levels. The Government, which owned 75 per cent of all 

property, adopted a voucher system of privatization. In the first phase, each person was issued three red 

vouchers which could be used to buy shares in small State and cooperative businesses. Shortly afterwards, 

each person was issued one blue voucher, with which he or she could bid for ownership of the larger State 

64The World Bank, Mongolia- Privatization and System Transformation in an Isolated Economy, Policy Research 
Working Paper. Volume No1, 1992, p. 50 
65[In July 1997 Mongolia acceded to the World Trade Organization. Subsidies were reduced or abolished and public 
administration was streamlined. The Law on Housing Privatization passed by Parliament in October 1996 was 
delayed by presidential veto but eventually became law in February 1997, and 25,000 apartments were privatized in 
Ulaanbaatar in 1997.9 Enterprise privatization was reinvigorated in 1997; in 1996 thirteen enterprises were 
privatized and yielded revenue of 1.5 billion togrogs, while in 1997 236 privatized enterprises yielded 15.5 billion 
togrogs.] IMF Report, 1999, p.85. 
66Georges Korsun and Peter Murrell, Politics and Economics of Mongolia’s Privatization Program, University of 
Maryland, 1995, p. 472. 
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enterprises. Mongolia’s Stock Exchange was also established to allow trading in shares. Privatization was 

undertaken without any analysis or consideration of the impact on poverty and income distribution.67 

In 1996, the Government of Mongolia created the State Property Committee (SPC) to oversee the 

privatization process. The voucher system was discontinued in the second phase of privatization (1996-

2000) when over 1,000 immovable properties were publicly auctioned. In addition, after adopting the 

1996 Law on Privatization of Residential Units and the Law on Condominium, over 83,800 apartments 

valued at MNT 2.4 million were transferred to their lawful residents free of charge. Thus, over 80 per cent 

of housing in the provinces and 95 per cent in Ulaanbaatar are privately owned.  

During the third phase 2001–present, the Government of Mongolia adopted a policy to seek FDI in the 

privatization process. Increasing efficiency of the State-owned enterprises in order to sell them at higher 

prices was prioritized; international accounting standards, modern management and market mechanisms, 

and company auditing were all introduced to this end. In 2001–2007, 122 companies were privatized for a 

total value of MNT 108 billion; out of these companies, 29 were large enterprises accounting for 82.4 per 

cent of privatization revenue in this period68.  

In February 2011, the Parliament of Mongolia passed a resolution including a list of ten assets up for full 

or partial privatization for 2011–2012. These include the remaining 60 per cent Government of Mongolia 

stake in Mongolian Telecom, Erdenet and the Thermal Power Plant-3 via concession agreements, and the 

Mongolia Stock Exchange through management contracts. The GoM has taken a different approach to 

privatization in mining where it plans to create holding companies that bundle major assets and retain a 

controlling 70 per cent share in them and publicly trade the remaining 30 per cent in domestic and 

international stock exchanges (i.e. IPO). This is true for copper and silver, iron, uranium and coal assets 

excluding the Tavan Tolgoi project. The Government of Mongolia will have at least a 34 per cent 

ownership in each mine controlled by the holding companies.  

 

2.3. ECONOMIC DEVELOPMENT IN SOCIALIST MONGOLIA  

The transformation of Mongolia in the last seven decades from a feudal agrarian society to a relatively 

modern and structurally diverse state was accomplished under the socialist regime and a system of 

centrally directed allocation of physical and financial resources. The gains of the transformation included 

67[In an evaluation of this experience, Nixson and Walters found that privatization had affected poverty adversely in 
Mongolia by 2000. They also concluded that, among other consequences, the Government had ignored the role of 
agencies that provided poor people with collective goods and services; reduced available livelihood options, making 
poorer families more vulnerable to economic shocks; and allowed utility prices and service charges to be increased 
after privatization.] James Anderson and Young Lee, Competition and Privatization Amidst Weak Institutions: 
Evidence from Mongolia, Economic Inquiry, Volume 38, 2000, pp.527-549 
68UNCTAD interviews, Parliament Resolution no. 11 of 2010 and ADB (2009) 
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progress in achieving social equity and some improvement in living conditions, particularly in rural areas. 

However, inefficiency associated with the central resource allocation process and the economy’s 

overdependence on the COMECON countries, particularly the Soviet Union, for Foreign Direct 

Investment, technology and trade, diminished the resiliency of the economic structure and its potential for 

sustained growth69.  

Nonetheless, viewed from a long term perspective, the rich mineral resources of the country, its 

agricultural potential, and the small size of the population suggest that the costs of adjustment may not be 

excessive and the period of adjustment need not be long. Innovative solutions to structural problems can 

also be attempted on account of the relative simplicity of the economy and its small size.  

 

2.3.1. Output growth  

Mongolian national income accounts have been based on the material product system (MPS) as in most 

socialist countries. Official statistics for the years up to 1989 demonstrate substantial economic progress. 

The average annual growth rate of real national material product (NMP) was estimated at 5.2% over the 

period 1940-1989. The fastest growth, estimated at 6.3% per annum, occurred during the period 1970-

1985, due to the establishment of the copper plant in Erdenet and the rapid expansion of power plants. 

Table 2. Real National Material Product, 1940-1990 (million tugrug at current prices) 

 1940 1950 1960 1970 1980 1990 

NMP  638.8 879.3 1892.2 3135.2 5576.9 8237.5 

Industry  54.1 86.2 276.5 708.5 1634.9 2915.1  

Agriculture  389.5 522.3 432.1 793 838.3 1686.9  

Construction  4.8 11.4 127.4 182.3 342.1 462.3  

Transport  3.7 51.6 168.2 214.7 562.6 703.7  

Communication 0.4   5.6 4.3 19.6 61.4 137.6  

Trade supplies and  

procurement  

58.4 96.7 836.2 1144.3 2024.5 2280.5  

Source: The state economy of MPR, State Statistical Office, various years 

 

2.3.2. Composition of National Product  

The main features of the structural change during this period may be summarized as follows:  

69Georges Korsun and Peter Murrell, Politics and Economics of Mongolia’s Privatization Program, University of 
Maryland, 1995, p. 476 
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- The agricultural share rapidly declined from 61% in 1940 to 20% in 1985;  

- Industry’s share rose correspondingly from 7% to 35%;  

- The contribution of trade increased from 8% to 43% between 1940 and 1960, then declined 

gradually to 27% in 1985;  

- Construction and transport also increased their shares in NMP, but not as drastically as the 

industry sector70.  

The rapid decline in the share of agriculture was mainly due to the government strategy to transform 

Mongolia from a feudal economy based on nomadic herding activities to a more diverse economic 

structure with a viable industrial base. Both collectivization of herds and fiscal policy discouraged 

agricultural development. On the other hand industrial development was accomplished through state 

investment. Trade developed as a major sector of the economy, ranked in importance after the industrial 

sector. The Government monopolized both external and internal trade, partly as a reaction to the 

perceived social and economic inequity resulting from the dominant role played by foreign traders before 

1921. 

Figure 2. Components of National Products, 1940-1990 (% in NMP) 

 
Source: The State Economy of MPR, State Statistical Office, various years 

The negligible contribution of the communications sector in the national economy structure reflects the 

poor development of this important segment of infrastructure. The contribution of the construction sector 

to national income was also small, due to difficulties in fund rising and mobilizing Soviet assistance. 

 

2.3.3. Foreign Investment in Socialism   

High rates of investment more than doubled Mongolia’s capital stock (all fixed assets including livestock) 

every decade throughout the period 1920-90. In 1940, livestock composed 72% of all fixed assets. As the 

70Dr. Shagdar Mijid, Political Sovereignty and Economic Independence, Moskwa, 1976, (in Russian), and 
Ulaanbaatar, 1990, pp. 150-324. (in Mongolian) 
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industry sector experienced the fastest growth, its capital share increased, reaching 31.5% in 1990, while 

the asset share of agriculture had dropped from 79.9% in 1940 to only 13.7% in 199071. At the same time, 

the transport sector grew rapidly; the greatest expansion occurred in the late 1940s and early 1950s, when 

the Trans-Siberian railways system was extended to Ulaanbaatar and then to the Chinese border.  

 

In addition, from 1990 to the end of 2004, 3,868 foreign investment companies from 75 countries were 

registered with the government, implementing total direct investment of about US$1.3 billion. 

The growth and structure of investment by Five year plan is given in Table 3.  

In the first period, the economy remained primarily agrarian. After an unsuccessful attempt to collectivize 

herders, cattle breeding remained in private hands. The State began to develop industry based on the 

processing of animal husbandry products and the crops raised on State farms. Assisted by the Soviet 

Union the Mongolian Government nationalized transportation, communications, domestic and foreign 

trade, and banking and finance. These sectors were put under the control of Mongolian Government and 

cooperative organizations or Mongolian-Soviet joint-stock companies. Geographically industrialization 

projects developed mostly around Ulaanbaatar, Erdenet and Darkhan city.  

Table 3. Investment Volume and Structure, 1948-1985 

 First 
1948-52 

Second 
1953-57 

Third 
1958-60 

Fourth 
1961-65 

Fifth 
1966-70 

Sixth 
1971-75 

Seventh 
1976-80 

Eighth 
1981-85 

Investment (million 
tugrug) of which (%) 

203.7  811.1 1467.8 3862.4 5290.2 7010.5 15013.4 21419.3 

Material sectors 42.6 74.5 67.5 67 70.2 69.8 71.6 68.9 

Industry and 
Construction 

17.9 36.8 25.4 37.9 34 28.1 45.3 44.7 

Agriculture 6.5 14.1 28.5 16.6 23.2 25.3 14.4 13.9 

Transport and 
Communication 

15.1 21.6 11.3 10.9 11.4 13.8 9.9 9 

Trade and Supplies 3.1. 2  2.3 1.6 1.6 2.6 2 1.3 

Non material sector 57.4 25.5 31.5 33 29.8 30.2 28.4 31.1 

Housing and 
Maintenance 

20.4 10.9 18.9 22.4 18.5 16 18.4 18.1 

Education, Culture, 
health 

23.6 12.4 9.3 7.1 8.2 10.3 6.9 6.1 

Others 13.4 2.2 3.3 3.5 3.1 3.9 3.1 6.9 

Source: The state economy of MPR, State Statistical Office, 1986 

In the second period agriculture was collectivized. Industrialization developed further and included 

71Statistic report, State Statistical Office, 1990 
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mining, timber processing, and consumer goods production. Central planning of the economy began in 

1931 with yearly planning and then developed into five year planning starting from 1948–52. The 

industrial projects and development of infrastructure were assisted by the Soviet Union that helped to 

build the trans-Mongolia railway and numerous industrial plants. China also provided assistance, 

primarily in the form of labour for infrastructure projects. Although industrial development was still 

centered in Ulaanbaatar, economic decentralization began with the completion of the railway and the 

establishment of food processing plants in local centers.  

 

The third stage was characterized by further industrialization and agricultural growth, aided largely by the 

Council for Mutual Economic Assistance (COMECON)72 that Mongolia joined in 1962. With the help of 

Soviet and East European financial and technical assistance Mongolia modernized and diversified 

industry, particularly in mining that led to considerable growth of the industrial output particularly in 

newly built plants in Baganuur, Choibalsan, Darhan, and Erdenet. Crop production substantially increased 

with the development of virgin lands by State farms. Infrastructure, particularly transportation and 

communications, improved thus helping to link industrial centers and remote rural areas. 

However, in the late 1980s Mongolia started to experience the inefficiencies characteristic of centrally 

planned economies. Combined with the collapse of the Soviet system it induced the Mongolian 

establishment to look to the new market-oriented paradigm of economic development.  

 

During the period of centralized economy, Mongolia’s economic and social development was largely 

influenced by the Soviet Union, with a large degree of inter-country market integration and a socialist 

central planning system being the key characteristics of the Mongolian development strategies. In this 

period, means of production (mostly agricultural, textile and natural resource extraction) were brought 

72 [The Council for Mutual Economic Assistance (COMECON) was an economic development organization from 
1949 to 1991 under the leadership of the Soviet Union that comprised the countries of the Eastern Bloc along with a 
number of socialist states elsewhere in the world. The COMECON was the Eastern Bloc's reply to the formation of 
the Organization for European Economic Co-Operation in Western Europe. The Mongolian People’s Republic 
became a member in June 1962. COMECON’S successes did include the organization of eastern Europe’s railroad 
grid and of its electric-power grid; the creation of the International Bank for Economic Cooperation (1963) to 
finance investment projects jointly undertaken by two or more members; and the construction of the “Friendship” oil 
pipeline, which made oil from the Soviet Union’s Volga region available to the countries of eastern Europe. After the 
collapse of communist governments across Eastern Europe in 1989–90, those countries began a pronounced shift to 
private enterprise and market-type systems of pricing. By January 1, 1991, the members had begun to make trade 
payments in hard, convertible currencies. Under agreements made early in 1991, COMECON was renamed the 
Organization for International Economic Cooperation, each nation was deemed free to seek its own trade outlets, 
and members were reduced to a weak pledge to “coordinate” policies on quotas, tariffs, international payments, and 
relations with other international bodies.] Michael Kaser, COMECON: Integration Problems of the Planned 
Economies, Royal Institute of International Affairs/ Oxford University Press, 1967. 
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under State or collective ownership under a central planning regime, and there was an emphasis on the 

development of heavy industry and extraction-only mining. The industrial sector was dominated by a 

small number of large-scale and capital-intensive plants, while the development of industries 

manufacturing consumer goods was neglected. Under this model, small and medium sized enterprises 

(SMEs) were ignored and so, therefore, was the development of entrepreneurship.  

 

2.3.4. The Fall of the Soviet Union and its Impact on Mongolia Transition Economies 

The beginning of the transition period was marked by the introduction of perestroika and glasnost in the 

Soviet Union, eventually leading to its collapse. Although it came later than in the Soviet Union and 

Eastern Europe, Mongolia experienced its own glasnost during late 1989, known as “il tod.” 

Demonstrations for democratic changes began in the winter of 1989/1990; the unrest eventually led to the 

changes in the rule of the MPRP (Mongolian People's Revolutionary Party), the dissolution of the 

Government in 1990, and the holding of a multi party election in the same year. Economic reform or 

perestroika also came relatively late. Having started, however, it has been broader, deeper and faster than 

in any other centrally planned economy. The term “reform” underestimates what is happening in 

Mongolia, which could be seen more properly as a revolution.  

According to Soviet calculations, Mongolia’s per capita debt to the Soviet Union amounted to $6800 as of 

the end of 1989, almost equal to 13 times its GDP per capita. Soviet aid had financed much of Mongolia’s 

imports, 70% of total fixed investment, 100% of material sector investment and 25% of the government 

expenditure. The current account deficit in the balance of payments was about 1.4 times greater than total 

exports in 1989. Mongolia’s international trade depended on the Soviet Union and CMEA economies. As 

of 1989, trade with Soviet Union and CMEA countries comprised 90% of the total trade. In 1990, 

Mongolia imported all its oil products and 150,000 other types of products solely from Soviet Union. 

Exports exclusively concentrated on a few primary products, particularly minerals and animal derivatives. 

During the 70 years of the communist centralized planning system, Mongolia had become heavily linked 

to a hub centered on Moscow through thousand of threads, from electricity grids, to oil and trading 

networks. In addition, the Soviet Union had become the economic, financial and political guardian of 

Mongolia, to the extent that Mongolia could not see itself delinked.  

At the same time, Mongolia was heavily dependent on the Soviet Union for its technical needs. The 

Soviet advisors went back home at the end of the Soviet Union period. Economically dependent on the 

Soviet Union, Mongolia was faced with the task of rebuilding its economy, adopting independent policies, 

and ensuring some degree of security.  
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2.3.5. Liberalization and Stabilization 

2.3.5.1. The Economic Stabilizers  

The adjustment process in Mongolia was helped by two economic stabilizers. The first is country-specific; 

the traditional pastoral lifestyle was resilient to economic changes. The second could be a general 

phenomenon; the informal sector73 eased transition from central planning by maintaining a flow of 

desired goods and services and alleviating urban unemployment.  

The negative output performance of the first half of the 1990s was centered on agriculture, industry and 

some mining activities. The sown area declined from its 1989 peak of 837,900 to 372, 600 hectares in 

1995, as supplies of mechanical and chemical inputs were cut off. Many industrial enterprises faced 

disruption of their supply chains and loss of demand74. Some mining operations were also disrupted, 

although the Erdenet copper complex which was Mongolia’s dominant hard currency earner (Table 4), 

maintained its output levels of copper concentrate (Table 5). 

Table 4. Mongolian Exports 1995-1998 (US$ million) 
 1995 1996 1997 1998 
Copper 258 254 199 145 
Cashmere 49 63 49 31 
Gold 52 52 105 102 
Total exports 537 476 567 439 
Source: Customs Office of Mongolia’s database, various years 
 

 
Table 5: Output of Basic Industrial and Mining Products 1993-1997.( thousand tonnes) 

 1993 1994 1995 1996 1997 
 

Copper concentrate 334 343 346 351 435 
Gold 1117 1789 4504 6976 8451 
Coal 5617 5158 5019 5111 4924 
Fluorspar 537 383 527 565 567 

73[The informal sector has burgeoned under a process of privatization and "Deformalization" that has accompanied 
the transition to a market economy in Mongolia. Changes in trading patterns and economic assistance along with 
movement from a command economy towards a market system brought a period of restructuring and adjustment. 
Mongolia's development during the 1990s witnessed a sharp contraction in manufacturing production. This has 
resulted in large numbers of redundant workers in the formal sector. Women and men who were formerly secure in 
government enterprise and public service have become unemployed and underemployed. New employment 
opportunities are largely limited to livestock herding and the informal sector. Informal sector growth results from 
downsizing and privatizing state-owned enterprises, structural change of economic production, shifts in effective 
demand for consumer goods, and migration from rural areas to cities. Many are middle-aged workers laid off from 
the formal sector and young workers just entering the labour force. Women predominate in all sectors of the 
informal economy outside of transport services. Compared with registered jobseekers the informal sector workers 
are highly educated. Perhaps this is because there are no other opportunities to earn a family income or supplement 
low wages. The report estimates from these data sources that there were between105,000 and 130,000 women and 
men working in the informal sector.] Elizabeth Morris, The informal sector in Mongolia: Profiles, needs, and 
strategies, International Labour Office, Bangkok, 2001. 
74IMF (1999): Mongolia: Selected Issues, IMF Staff Country Report No.99/4, International Monetary Fund, 
Washington DC, January, 2000. 
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Felt 241 108 77 96 75 
Woollen fabrics 290 77 71 45 8 
Carpets 1000 682 596 666 644 
Leather & sheepskin coats 96 92 30 20 3 
leather footwear 1031 407 246 87 42 
Source: International Monetary Fund data 199975; Mongolia: Selected Issues, IMF Staff Country Report 
No.99/4, International Monetary Fund, Washington DC, January. 2000 
 

2.3.5.2. Political and Social Integration 

The new Constitution of Mongolia, adopted on January 13, 1992, put into force on February 12. The 

new constitution established a parliamentary democracy in Mongolia, guaranteeing freedom of religion 

and press, human rights and private ownership of property, travel, expression, unalienable rights, 

government setup, election cycle, and other matters76. It was written after the 1990 Mongolian democratic 

revolution that dissolved the Mongolian People's Republic. It consists of a preamble followed by six 

chapters divided into 70 articles. The document is pretty close to and/or inspired by Western constitutions 

in terms of freedom of press, inalienable rights, freedom to travel, and other rights. 

Previous Mongolian Constitutions had been adopted in 1924, 1940 and 196077. 

Nowadays, Mongolia's political system is a Parliamentary republic. In addition to parliamentary elections, 

Mongolian voters also directly elect the President to a 4-year term of office. More than 10 political parties 

took part in democratic elections held in 1992, 1996, 2000, 2004, 2008, and 2012 for the 76 seat National 

Great Khural (Mongolian Parliament). In 1992, the Mongolian People's Revolutionary Party (MPRP) won 

60% of the popular vote and 70 of 76 seats in parliament. In 1996, the Democratic Union won 50 of 76 

seats in the Great Khural, while the MPRP and its allies took the remaining 26 seats. In 2012, Democratic 

Party took 38 seats, and Mongolian People's Party took 25 seats, and 2 parties’ Justice Coalition 11 seats 

and independent candidates took 3 seats of 76 seats in Mongolian parliament.  

 

Although having succeeded in halting rampant inflation and making great progress in privatizing 

Mongolia's state owned assets, disagreements among the many political parties in the Democratic Union's 

fragile coalition led to political stagnation in parliament, and ultimately to the dissolution of the multi-

75[Notes: copper, coal and fluorspar in thousand tonnes, gold in kilograms, felt and woollen fabrics in thousand 
meters, carpets in thousand square meters, leather and sheepskin coats in thousands, and leather footwear in 
thousand pairs.] IMF (1999): Mongolia: Selected Issues, IMF Staff Country Report No.99/4, International Monetary 
Fund, Washington DC, January. 
76The Constitution of Mongolia, Chapter I, and Chapter II. Available at: www.legalinfo.mn 
77Ш.Үнэнтөгс, Үндсэн хуулийн эрх зүй, Монгол Интерпресс, 2007 он; Unentugs Shagdar. Mongolian Investment 
Legal Environment., Seoul. 2012.p.25 
 

55 

 

                                           

http://www.legalinfo.mn/


party coalition. During regularly scheduled parliamentary elections held in July of 2000, the MPRP was 

returned to power in parliament. In an election that were deemed free and fair by international election 

observers, the MPRP won a landslide victory, taking 72 of 76 of seats in parliament. However, in 

elections held in 2004 the Parliament is consisting of four different party members and none of them has 

dominating sits.  

The 2012 parliamentary election was historic in many aspects. For one, it was held under a new mixed 

proportional-majoritarian electoral system, which significantly changed the dynamics and landscape of 

politics in Mongolia. The Democratic Party (DP), which for the second time in its history won a majority 

in parliament, also managed to gain a majority at the local level. As a result, the DP for the first time held 

the presidency with a majority in parliament and local governments at the same time. Second, the new 

system allowed other parties to gain traction. The MPRP-led Justice Coalition, advocating resource 

nationalism, rose to win 11out of 76 seats in the parliament. The Justice Coalition joined the ruling 

coalition with the DP and the Civil Will-Green Party (CWGP), holding 25% of the government’s cabinet 

seats. Finally, the new election law also introduced a candidacy quota of 20% for women. 

Over the years one can witness significant changes in Mongolia’s political, economic and social fields, 

which further gave boost to radical transformation of Mongolia’s economy. To begin with, initiatives 

towards liberalization of Mongolia’s economy with establishment of a new banking and financial system 

as well as privatization laid the foundation for the development of a market economy. In fact, a rapid 

transition in Mongolia’s economy was achieved by “shock therapy” mainly through adoption of three key 

mechanisms, i.e., privatization, currency reform, and price and wage liberalization78. 

Not only the livestock sector, the backbone of Mongolia’s economy, witnessed privatization, but also a 

number of private companies were allowed to operate in key sectors79.The main focus of economic 

growth was given on the utilization of natural resources including agricultural, mineral, oil and water. As 

a result there has been surge in industrial sector, which led the growth of manufacturing units as well. 

Joint ventures with foreign companies have also helped the country to witness growth in several key 

sectors of the economy. 

 

2.4. HISTORICAL OUTLINE OF DEVELOPMENT OF MONGOLIAN LEGAL SYSTEM 

2.4.1. Overview 

78Shagdar Unentugs, Стратегийн ач холбогдолтой хөрөнгө оруулалтын хоёр талын болон олон талт гэрээ 
байгуулах онол-арга зүйн технологийн асуудал, Монгол Улсын Засгийн газар, Улаанбаатар, 2011. (in 
Mongolian) 
79NyamdavaaOidov, Mongolia-India Relations, New Delhi: Bhavana Books & Prints and Himalayan Research and 
Cultural Foundation, 2003, p.80. 
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Distinctive character of development of Mongolian law is volatile, and sometimes failed to keep 

interrelationship. Mongolia represent distinct traditions of law, and has historically independent schools of 

legal theory and practice. Also Mongolia was the one of the first country to begin modernizing its legal 

system along western lines, by importing bits of the French, but mostly the German Civil Code and soviet 

Socialist law. This partly reflected Germany's status as a rising power in the last century. Mongolian legal 

tradition reflects a unique blend of secular and western influences. Therefore, laws and its institutions in 

some historical stages have lost its historical traditions. In contrast, in some states of the world, there are 

no classifications such as law after revolution, law after new constitution. However, Mongolians endured 

in its history many times prosperity, disorder and decomposition. These are directly affected to the 

development of law itself.  

 

The History of development of law in Mongolia can be divided into three main stages80.  

First stage: Period of formation of legal system of entire nation of Mongolians. Mongolian ethnic state 

established, and traced from this Great Ikh Zasag law81 of the Chinggis Khaan. Taking tradition of Ikh 

Zasag law, the Law of the Yuan Empire became effective in the east part of the territory of Mongolian 

Empire.  

 

Second stage: This period is the period of second integration of laws such as laws of Mongol-Oirat, 

Khalkh Juram, Mongolian law paper, Statehood affairs Ministry legal document of Outer Mongolia 

adopted by the Order, Mongolian legal document adopted by the Order.  

 

Third stage: Period of formation and development of Modern legal system. Distinctive character of this 

period is that Mongolians attempted to establish national and socialist legal system and after that aimed to 

establish legal system that meets the transition to industrial capitalism. However in this period nature of 

Continental legal system was basically being kept during the development of socialism and capitalism.  

 

80Unentugs Shagdar, Mongolian Investment legal Environment, Seoul, 2013, pp. 4-25. 
81 [Great Law - "Ikh Zasag - YASSA" Yassa (alternatively: Yasa, Yasaq, Ikh Jazag, Zasag, Mongolian: Их засаг, 
Yehe Zasag) was a secret written code of law created by Genghis Khan. The Mongol Empire was governed by a 
Code of Law devised by Genghis khan, called "Ikh Zasag - Yassa", meaning "order" or "decree". It was the principal 
law under the Mongol Empire even though no copies were made available. Most of this law was supervised by 
Genghis Khan himself and his stepbrother Shihihutag who was then high judge (in Mongolian: улсын их заргач) of 
Mongol Empire. Genghis Khan appointed his harshest son Chagatai (later Chagatai Khan) to oversee the execution 
of it. It is unclear if it was not made secret once generally not followed. The original Yassa seems to have been 
issued in the form of decrees which also were issued in wartime in regard of the opposition to the Mongols (it 
appears that Chinggis Khan still saw them, by symbols used on the standards, as the Mengwu Shiwei of the time of 
Wang Mang)including in the cities, "biliqs"/"biliks".] Unentugs Shagdar, Law and Governance: The Mongol Empire 
Great Law “Ikh Zasag -YASSA”, The War Rule, Principle: The Mongol Empire, Seoul, 2013, p.15.  
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2.4.2. Development of Modern Mongolian Legal Structure  

Western countries legal system was orientation to the Ruler at that time after the revolution years of 1921 

in Mongolia. In the decree of the Government on the "Drafting legislation" of 19 May 1922, "Even 

though our country has republican government, the thing that constitution's provisions have not been 

decided is an inaccurate part to decide any matters. Thus from now on special commission should be 

appointed and analyze right or wrong on the laws documents planned during previous autonomous 

government but had not finalized. The special commission should redraft laws of any judicial issues in 

accordance with the policies of the current government considering European countries' laws because of 

country adjudicate foreign peoples disputes. From the content of the decree, it can be noted the 

importance of considering not only sole country's law but also many European countries' laws for drafting 

constitution and civil code.  

 

In the interpretation of article 14 of the Constitution of the People's Republic of Mongolia of 1924, the 

provision saying "to be at peace with any foreign country considering situation" draws particular attention. 

At that time, scholars noted that constitution of many countries were being translated and studied. It based 

on the Constitution of Soviet Socialist Republic of Russia of 1918 drafted in a "capitalist legal 

methodology". It can be seen from the provisions like "all the government bodies should be under law", 

"Soviet Republic is legal state" of the Constitution82. Drafting process of Mongolian Constitution started 

from autumn of 1921.  

 

However, during the discussion of the Constitution, there were adopted several Constitutional character 

Acts and being followed. For instance, these are "Pledge Agreement" (Agreement concluded between 

People's Government and Bogd Khaan (King), "Charter on limitation of rights and power of Governor 

lords and Lords without chair of Mongolia" (1922), "Charter on Government representative" (1922), 

"Charter on local administration of Mongolia" (1923), "Charter on administration of Ikh 

Shavi".Constitution of 1924 greatly influenced the implementation of constitutionalism in Mongolia.83 

 

This Constitution had character of socialist form of constitution. Under the concept of socialist law, law 

was based on the mean of proletarian dictatorship, to stipulate order in a society, to have class character, 

unacceptance of private property, and banishment of the state and law. This concept became a base to the 

Constitution of People's Republic of Mongolia of 1924. For instance, there were provisions like "Supreme 

power of the State shall be kept to the true people", "not to establish private property", "liquidating a title 

of king, nobleman, an order of saints as well as power to invade people's property and intend socialism 

82Шагдарын Үнэнтөгс, Үндсэн хуулийн эрх зүй, Интерпресс, Улаанбаатар, 2007 он, 321x. (in Mongolian) 
83Unentugs Shagdar, Mongolian Investment legal Environment, Seoul, 2013, pp. 4-85. 
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and communism", "to exclude right to elect and be elected of people who live from exploitation or who 

hire somebody, moneylender, ex Khan, saints and monks permanently lives in temples" 84 in this 

Constitution is the proof of previously mentioned.  

 

This Constitution was beginning of the latter Constitutions of the development stage of People's Republic 

of Mongolia. Some Mongolian scholars concluded the significance of this Constitution as a "document 

that has historical significance declaring independent country to the world legally ensuring completely 

new political structure, core principles of the law, national democratic transformation, by abolishing 

monarchy for the first time in Mongolian state history."85  

 

Very important achievement of this Constitution is issue of declaring and guaranteeing civil rights and 

freedom. For instance, according to this Constitution, freedom of religion, freedom of the press, freedom 

of demonstration, freedom of celebration, freedom of association, freedom of free education, freedom of 

equal rights without discrimination on origin, religion, age and sex were being legalized. Thanks to this 

Constitution, Mongolians who were universally illiterate become educated and legal environment was 

taken place so that man and woman be equal. 

 

After the adoption of the Constitution of 1924, huge work of drafting and adopting major laws began. 

From 1926-1929 Civil and Criminal Codes, in 1926 Court Procedure Code were being adopted. Some 

scholars of our country wrote, "It is clear that terms and techniques of Continental law family are in some 

part being used reflecting concept, principles, structures of the family in those codes"86. 

 

It can be mentioned many legal acts that has law status regulating multisided social relationships such as 

"Charter on power of State lower assembly representatives" (1925), "Charter on Presidium of the State 

lower assembly" (1925), "Charter on establishing judicial bodies of People's Republic of Mongolia" 

(1926), "Law on separation of state and religious affairs" (1926), "Charter on Labor force" (1925), 

"Temporary charter on Hunting" (1926), "Charter of Cooperatives to improve economy"87. 

 

Decision to reform legislation in accordance with the socialist idea made the country to copy "Soviet 

socialism model" under the direct pressure of Soviet Comintern in the early of 1930's because legislation 

up to 30's followed capitalistic character. Scholars calculated that according to this decision, around 300 

84Supra note: 82. 
85Ш.Үнэнтөгс, Тусгаар тогтнол ба Анхдугаар Үндсэн хууль,Хууль дээдлэх ёс сэтгүүл, 2002 он, дугаар 04, 
Улаанбаатар, 2002.Available at: http://www.trends.mn/n/3432 
86Ш.Үнэнтөгс, Үндсэн хуулийн эрх зүй, Монгол Интер пресс, 2007 он; Ш.Үнэнтөгс, Төгс эрх зүйн төлөөх 
тэмүүлэл, Сөүл, 2014 он;  
87Supra note 86.  
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legal acts such as laws, charters, decrees of Government were "being drafted reflecting non-capitalistic 

development agenda" during the 1932-193588.  

Legislation of 1930's in the People’s Republic of Mongolia especially criminal laws put a legal base of 

bloody assassination like middle ages ignoring principles of legitimacy, altruism and justice. In the 

following way the characters of that time criminal laws pushed to such situation. It violated principle of 

legitimacy calling "people's enemy", "counterrevolutionary", "saints", "monks", "feudal" using grounds of 

criminal liability based on the "dangerous behavior of person" even if person did not committed crime89.  

 

The Constitution of Republic of Mongolia of 1940 was the socialistic and class character Constitution. 

This can be proven from "to develop non- capitalistic way", "Mongolian People's Revolutionary party is 

the main force for leading all the organs of the country", to liquidate right to election of "person who 

gains profit from other people's labor, moneylenders, ex saints, higher rank monks, Governor lords and 

lords without chair, princes, noblemen who had subjects, influential shamans, participants who actively 

involved with white army and counterrevolutionary activities" According to this Constitution, civil rights 

and freedom expanded considerably. After enactment of this Constitution, very organized work to make 

and strengthened. However, there were no Constitutional mechanism and guarantee to exercise and ensure 

these rights.  

88 [Supreme Leader of the SSSR Stalin who was the strong follower of the ideology of Marxism-Leninism on 
Proletarian dictatorship said that "Communist party should not share power with any other political party and only 
one political party should be leader in the proletarian dictatorship system", seeing "state is the machine in the hand 
of ruling class to repress the struggle of the class enemies" that is saying class struggle will be critical. In the history 
of the socialist legal science, a first conference on the soviet state and legal science took important position. 
Organizer and head of this conference according to the order of Stalin was Director of the State and Law Institute 
and Prosecutor General of the SSSR A. Ya Vishinski. The main agenda of this conference, which had soviet-wide 
character, was to justify theoretically a punitive practice of the dictatorship. Following definition was given to the 
Soviet law in the conference document. "Soviet law is aimed to establish communism, abolishing remains of the 
capitalism itself and its remains in the economy, conscience and psychology of the people, as well as protecting, 
strengthening, developing useful and needed relations and rules, ensured by the all the energy of the state force, in 
addition to sum of behavior rules expressing will of workers enacted from the labor state" On this theoretical soil, 
danger of universal political repression was being covered over not only SSSR but also the People's Republic of 
Mongolia.]Unentugs Shagdar, Mongolian Investment legal Environment, Seoul, 2012. pp. 4-85. 
89 [For the belief, and view of the person very harsh punishment were being imposed Criminal liability was being 
imposed to other people (family members) who are innocent violating principle to impose criminal liability only to 
the accused who had committed crime. There were some provisions against principle of altruism loosing opportunity 
to impose sentencing differently by the court by stipulating absolute definite sanction in the Criminal Code. Court 
did not have power to decide but just copy in the court decision the punishment in the provisions of the criminal 
code. According to the official statistics, 20474 persons had capital punishment, more than 5000 persons taken into 
prison for the false political crime during the detentions, chastise of 1937-1937. It should not be forgotten the fact 
that lot of people's right to life, to be free, to immunity could not be protected by this horrible repression.] Unentugs 
Shagdar, Mongolian Investment legal Environment, Seoul, 2013.   
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The Constitution of Mongolia of 1992 is the result of the political situation during 1980-1990 in country, 

desire of, process of the development and struggle of the people. The following principles and concepts 

are being reflected in the Constitution of Mongolia. Concept of aspiring toward developing a civil, 

democratic society is being clearly reflected. In the preamble of the Constitution, it is stated, "Aspiring 

toward the supreme objective of developing a humane, civil, democratic society in the country" Human 

rights and freedom are being accepted as a highest value90. "The State shall be responsible to the citizens 

for the creation of economic, social, legal and other guarantees for ensuring human rights and freedoms, 

to fight against violation of human rights and freedoms and to restore infringed rights."  

 

Sovereignty of and source of the Government of Mongolia shall be people of Mongolia. "State power 

shall be vested in the people of Mongolia" All the forms of the state and private ownership are being 

recognized and are equally protected. "The State recognizes all forms of both public and private property 

and shall protect the rights of the owner by law." State power shall be exercised based on the allocation of 

the legislative, executive and judiciary power. Ideology, pluralism, multiparty system is recognized and 

any particular ideology should not be declared as a state or mandatory ideology. Universally recognized 

international law principles and norms, international treaties of Mongolia shall be part of the Mongolian 

legal system. "Adhering to the universally recognized norms and principles of international law", "The 

international treaties to which Mongolia is a party, shall become effective as domestic legislation upon the 

entry into force of the laws or on their ratification or accession."91 

 

Principle of respect of law became the supreme principle of the activities of the State." But this does not 

mean "legal despotism", but it means following and respecting laws universally, abide by new legal 

awareness and legally protect legalized interest of the person" Court shall be subject only to law and it 

defined principles to be independent. Establishing judicial supervision system over the implementation of 

the Constitution and it found special Constitutional court.  

At present, there adopted many laws toward regulating new social relationships besides reforming all the 

old laws, trying to make and revise legislation in conformity with Constitution in Mongolia Legal system 

of Mongolia is part of the Roman-German legal family92.  

Therefore, national legal system is divided into public and private law. Besides this legal system of 

90Бираагийн Чимид, Монгол Улсын Үндсэн хуулийн үзэл баримтлал, Адмон, 2002 он. 
91Unentugs Shagdar,Enforcement of Competition Policy and Law Today in Mongolia and its Challenges,  Osaka 
University., 2008. 
92Шагдарын Үнэнтөгс, Үндсэн хуулийн эрх зүй, Интерпресс, Улаанбаатар, 2007 он, 321x; Бяраагийн Чимид. 
Үндсэн хуулийн үзэл баримтлал. Адмон, Улаанбаатар, 2002 (in Mongolian)  
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Mongolia is divided into branch of laws like other countries that are part of the Roman-German legal 

system such as Constitutional, administrative, criminal, civil, international law, etc.93Some branch of laws 

for example, civil and administrative law is divided into sub branch and institutions of law. Modem world 

tendency directly influences to the formation of the new branch, sub branch of law and process of the 

development of legal system. 

 

2.4.3. Legal Transaction and Rule of Law 

Mongolia is only 22 years into the process of building a democracy and free market economy, but 

Mongolia’s democracy has for some time been considered well developed for a young democratic country. 

Upon Mongolia’s rejection of the prior political socialist system, it developed a system respecting human 

rights, democratic values, the market economy and the rule of law. Since that time Mongolia has followed 

the example of other civil law based countries, and this has led to the complete reformation of the 

legislative system and structure. 

This reform did not take place all at once but rather has been an ongoing and gradual process. Mongolia 

had made good progress in developing the necessary business laws, regulations, and institutions, but 

important areas of reform are not complete or even fully understood yet. In 1990, the Constitution was 

adopted; this new Constitution of Mongolia reflected the principle that the courts should be independent 

and subject to the law.  

The legal system of Mongolia is divided into branches of laws similar to that of other countries that are 

part of the Romano-Germanic legal system, such as constitutional, administrative, criminal, civil, and 

international courts94. To understand today’s situation concerning lawsuits in Mongolia requires some 

introduction to the previous legislative system95. The court system was tightly controlled by the state 

before 1990.  

In practice, judges were responsible to the Mongolian’s People’s Revolutionary Party (MPRP [There was 

only one party in Mongolia between the 1920’s and 1990.]) which often influenced judicial decisions. In 

1990 Mongolia chose to become a civil law based country. In reality, the court system remained 

controlled by the state. Since 2002, Mongolian courts system is trying to be more independent and 

removed from political influence. Today, judges are subject only to the Constitution. Judicial power is 

vested exclusively in the courts while extra-judicial interference is strictly prohibited. Mongolia is also 

making progress from their legislative institutions since the end of the 1990’s as well; there are now 

93С.Нарангэрэл, Монгол Улсын эрх зүйн тогтолцооны удиртгал, Мөнхийн үсэг, 2003 он.  
94Бяраагийн Чимид. Үндсэн хуулийн үзэл баримтлал. Адмон, Улаанбаатар, 2002 (in Mongolian) 
95Unentugs Shagdar. The legal environment for litigation in Mongolia. The World Justice Project., 2013 

62 

 

                                           



independent councils and committees whose job is to evaluate the qualifications of judges, to administer 

the judicial organizations, and to provide continuing legal education for judges96.  

In an effort primarily intended to prevent Mongolia’s two powerful neighbors from exercising influence 

on its politics, the framers of the new 1992 constitution laid out a strong formal separation of power 

mechanisms. However, amendments made in 2000 to the constitution allowed for members of parliament 

to hold simultaneously posts in the cabinet. In the past, critics have pointed out that such dual 

officeholders might compromise horizontal accountability between legislative and executive branches of 

the government. Cabinet posts are also used as political bargaining chips in forming coalitions for a 

majority government, which further complicates the separation of the legislative and executive branches. 

 

2.5. RECENT ECONOMIC TRENDS 

When the Soviet Union collapsed, Mongolia began its own journey to capitalism, a system that until then 

had been commonly associated with inequality, injustice, exploitation, and discrimination. At the 

beginning of the transition, Soviet troops and technocrats were rapidly withdrawn from the country, 

allowing Mongolia to open its doors to outsiders.  

 

Internationally, Mongolia has moved away from the Soviet trading block of the CMEA and towards China, 

East Asia and Western countries. It has joined international organizations such as the Asian Development 

Bank, International Monetary Fund and World Bank. Since 1990, Mongolia has exchanged delegates at 

the highest level with many other countries, including China, Russia, the USA, and the Republic of Korea. 

In 1990, Mongolia established diplomatic relations with the Republic of Korea over the protests of North 

Korea. The country is becoming active in reform programs supported by the USA and Japan. In opening 

to the world, Mongolia has also gone back to its own culture and history.  

 

Mongolia began its transition to a market-based economy in 1991. It is sparsely populated with 2.4 

million inhabitants, and GDP per capita was US$450 in 2002 (Table 6). Infrastructure, including 

transportation and communications, is underdeveloped97. Mongolia's main economic activities are mining, 

agriculture, and services. Clothing, especially cashmere products, and foodstuffs are also important. 

Copper, gold, and cashmere account for some three quarters of exports.  

 

96Unentugs Shagdar. Economic Development and the Rule of Law. Mongolian Law Review. Ulaanbaatar.,2012 
 
97 World development indicator, World Bank;Human Development Report, 2004,UNDP, 2004. 
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Table 6. Main social and economic indicators, 2002 

Land area 3.8 million km2 Urban share of population 56.7% GDP per capita average growth rate (1999-02) 
1.3% 

Population 2.5 million 
- Density  1.5 persons per 
km2  

UN human development index: 
- Overall ranking:    117th  
- Category:  Medium human 

development  
- Ranking within category:    

62nd 

Nominal GDP at current prices (1995 shares in 
brackets):  
- Primary 33% (50%)  
 -Agriculture, hunting and forestry 20% 
(38%) 
 - Mining and quarrying 13% (12%) 
- Manufacturing 6% (12%) 
- Services 61% (38%) 
 - Wholesale and retail trade 27% (17%) 
 -transport, storage and communications 14% 
(6%) 

Annual population growth 
1.3% 

Life expectancy at birth  
65.5 years  
 

UN human poverty index in  
developing countries  
- Ranking:   38th 

Infant mortality rate per '000  
61.0  

Nominal GDP (current market 
prices) Tog 1,240.8 billion 

Enrolment ratio in education (2000)  
- pre-school 28.7%  
- primary 98.8%  
- secondary 61.1% Adult literacy 98.5% 

 
GDP per capita US$450  

Sources: World Bank, World development indicators: UNDP, Human Development Report 2004: and the 

Mongolian authorities.  

First impressions that Mongolia has been a rapid reformer and has been fairly successful over the 1990s 

despite a horrendous starting point stand up to closer scrutiny. The democratic regime has been a positive 

political element of both the commitment to economic liberalism and the coping with adversity. 

Nowadays, Mongolia made headlines in major media outlets around the world during the review period 

(2011–2014) for one reason in particular – the country’s unprecedented economic growth. Fueled by a 

mining boom, the Mongolian economy has becoming one of the fastest-growing in the world subject to 

considerable investments. According to official estimates, the economy grew by 17.3% in 2011 and 12.5% 

in 2012, 11.9% in 2013, 8.2% in 2014 and estimates place growth at 18% to 20% for 2018. This rapid 

growth has yielded some benefits for the country overall, as the poverty rate fell from 39% in 2011 to 28% 

in 2012. At the same time, however, socioeconomic inequality is growing98. 

Table 7. Main social and economic indicators, 2014 

Population M 3 HDI 0.675 GDP p.c. $ 8466 

Pop. growth1 % p.a. 1.5 HDI rank of 187 108 Gini Index 36.5  

Life expectancy years 67.1 UN Education Index 0.726 Poverty 3 % -  

Urban population % 69.3 Gender inequality2 0.328 Aid per capita $ 93.1  

 

Sources: The World Bank, World Development Indicators 2014 | UNDP, Human Development Report 

98World Bank, World Development Indicators 2014; UNDP, Human Development Report 2014. 
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2014. Footnotes: (1) Average annual growth rate. (2) Gender Inequality Index (GII). (3) Percentage of 

population living on less than $12 a Day. 

 

Mongolia is a vast, resource abundant country. The formal economy is relatively small with GDP in 2013 

of US$15.6 billion but growing quickly with an annual average real GDP growth from 2003 to 2013 of 

nearly 9 per cent. The country has relatively low living standards with a GDP per person of US$8466in 

201499. Since the early 2000s, the Mongolian economy has become more dependent on the mining sector 

for GDP growth, exports, and fiscal revenues with copper, gold, coal, molybdenum, fluorspar and zinc 

being the major commodities.  

 

2.5.1. Consequences for Oyu Tolgoi Copper Mine Case 

In 2009, the Government of Mongolia signed with Rio Tinto, an investment agreement (MAI)100 

covering the construction and operation of a copper gold mine at Oyu Tolgoi in southeastern Mongolia 

near the border with China. Oyu Tolgoi101 is the largest known undeveloped copper deposit in the world 

99[Mongolia has suffered ongoing setbacks to its economic advancement. Indeed, growth has steadily slowed from 
2011’s 17.3 % to 2013’s 11.7 %. Both the International Monetary Fund (IMF) and World Bank estimate 2014 GDP 
to decline to 9.5%; and 2015, depending on Mongolian policy decisions, may range from a high of 12% to as low as 
2%. The IMF cites loose fiscal and monetary policies as likely causes for negative economic adjustment.] IMF 2013 
Article IV Consultation—Staff Report; Press Release and Statement by the Executive Director for Mongolia, IMF, 
Country Report No. 14/64, 2014. Available at: http://www.imf.org/external/pubs/ft/scr/2014/cr1464.pdf; 
Available at: http://www.worldbank.org/en/news/feature/2014/07/03/mongolia-economic-update-july-2014. 
100[The Oyu Tolgoi Investment Agreement was concluded in late 2009. The principal challenge was that the 
Mongolian fiscal regime in effect during the time the agreement was negotiated included both the windfall tax and 
state equity participation of up to 34 percent; taken together, this made the project unviable from the investor’s 
viewpoint. This impasse was overcome when the government decided to repeal the windfall tax effective 2011. As 
described earlier, the government did opt for an equity participation of 34 percent; in line with this equity share, the 
government will have to share in the future cost of developing this mine but is carried by the other investors.]; [The 
purpose of this Agreement being to define and regulate a relationship in regard to maintaining for a certain period a 
stable Tax and operational environment, the sale of Products at international market prices by the Investor, the 
guarantee of the Investor’s right to use and spend its income at its own discretion, the amount and term of the 
investment, the undertaking of mining activities with minimum damage to the environment and human health, the 
rehabilitation of the environment, not to have a negative effect on other industries and operations, the social and 
economic development of the Southern Gobi region and creation of new jobs, the creation of business opportunities 
for Mongolian companies and individuals, compensation for damages to property, basis for the termination of this 
Agreement, and rights and obligations of the Parties during the period of exploring, mining and processing 
operations within the Contract Area;] The Government of Mongolia signed between Rio Tinto, an investment 
agreement. Available at: http://www.turquoisehill.com/i/pdf/Oyu_Tolgoi_IA_ENG.PDF. 
101[The Oyu Tolgoi Project is one of the world’s largest undeveloped copper and gold deposits. It is located in 
Mongolia’s South Gobi desert, about 80 km from the Chinese border. Once production commences in 2013, China is 
expected to be the main customer for the copper produced. Oyu Tolgoi LLC, a Mongolian company that holds all 
the licenses to the deposit, and is ultimately controlled by Ivanhoe Mines Ltd., a Canadian company listed on the 

65 

 

                                           

http://www.imf.org/external/pubs/ft/scr/2014/cr1464.pdf
http://www.worldbank.org/en/news/feature/2014/07/03/mongolia-economic-update-july-2014
http://www.turquoisehill.com/i/pdf/Oyu_Tolgoi_IA_ENG.PDF


with a mineral reserve of 1,393 Mt of ore grading 0.93 per cent copper and 0.37 g/t of gold. Its 

development is projected to have significant and long-term impacts in the South Gobi region and the 

Mongolian economy more generally. The assessment is conducted over the period 2010 to 2043, that is, 

covering the first 30 years of the mine’s production life. 

 

The Mongolian population and labor supply are projected to record only modest growth in the future – 

such that, by 2043, they are projected to be 40 per cent higher relative to 2004 levels. Mongolian GDP is 

projected to grow on average 5.9 per cent per year between 2004 and 2043. The sectorial composition of 

the Mongolian economy is projected to remain relatively similar to that of today over the projection 

period with mining and services being the major contributors to total output. Significant growth is 

projected for Mongolian mining production even without the development of Oyu Tolgoi. Coking and 

thermal coal production is assumed to increase by approximately 32 and 42 times respectively between 

2004 and 2043. Non-OT production of copper concentrates is assumed to more than double while 

production of refined copper is assumed to increase by 54 times and non-OT gold by 1.3 times. 

GDP:  By 2020, Oyu Tolgoi’s direct impact is projected to increase Mongolian GDP by 25.6 per cent 

above reference case levels. Oyu Tolgoi’s indirect impact is projected to increase GDP by a further 10.8 

per cent. Thus, the mine’s total impact on GDP is a 36.4 per cent increase above what would have 

occurred in the absence of its development. GDP per person is projected to be 34 per cent higher under 

the Oyu Tolgoi scenario than the reference case by 2020, and 9 per cent higher by 2043. 

GNP: Given the central copper price assumption of $2.50/lb, by 2020 the development of Oyu Tolgoi is 

projected to increase GNP by 15-22 per cent above reference case levels. Even with a very low long-term 

copper price of $1.00/lb, the mine would still make a positive contribution to Mongolian GNP compared 

to what it would have been without the development of the mine. 

International Trade: By 2020, Oyu Tolgoi will lift the value of real exports by 55 per cent and real imports 

by 19 per cent relative to the reference case. In 2019, Oyu Tolgoi is projected to account for 48 per cent of 

Mongolian exports. 

Real Wages: By 2020, the average real wage in Mongolia is projected to be 30 per cent higher under the 

Oyu Tolgoi scenario compared to the reference case. 

Sectorial Composition of Output: The development of Oyu Tolgoi more than doubles the size of the 

Mongolian mining sector by 2020 while all other major sectors continue to grow under the Oyu Tolgoi 

Toronto and New York stock exchanges. In 2006, Rio Tinto, one of the world’s largest mining companies, agreed to 
purchase shares of Ivanhoe Mines in several tranches, and it can purchase additional shares on the open market to 
bring its holding in Ivanhoe Mines up to 44 percent. Rio Tinto’s stake in Ivanhoe Mines is currently 22.4 percent. 
Rio Tinto and Ivanhoe Mines will jointly develop and operate the Oyu Tolgoi mine.] 
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scenario. However, relative to the reference case, the agriculture and manufacturing sectors contract under 

the Oyu Tolgoi scenario. This occurs because of the appreciating real exchange rate and higher real wages 

compared to what otherwise would have occurred. 

Hypothetical policy scenarios: The results show that the establishment of a wealth accumulation fund has 

the potential to be beneficial to Mongolia. GNP relative to the reference case is on average 8 per cent 

higher from 2020 onwards under the wealth accumulation scenario; government budget revenues 

(excluding those from Oyu Tolgoi) are 7 per cent higher in 2043 under the wealth accumulation scenario. 

Given the central modeling assumptions, the wealth accumulation fund is projected to be worth more than 

5 times 2010 GDP by 2043102. 

This economic impact assessment of Oyu Tolgoi has shown that the development of the mine will have 

significant and long-term positive impacts on the Mongolian economy. While the non-mining tradable 

sectors will experience reduced competitiveness from an appreciating exchange rate and higher real 

labour costs (relative to what otherwise would have occurred), the overall impact of Oyu Tolgoi on both 

GNP and GNP per person is projected to be highly positive. In other words, the development of the mine, 

will, on average, make all Mongolians better off. Furthermore, even if long-term copper prices were to 

fall well below consensus forecasts, Mongolia is still projected to benefit from Oyu Tolgoi. 

The mining sector and the associated rise in commodity prices and Chinese import demand from 2004-08 

has been the key driver of the recent growth in the Mongolian economy. In the future, Mongolia is 

projected to perform strongly with real GDP growth projected to average 13 per cent and real GDP per 

person approximately doubling in all currency terms between 2011 and 2021. The mining sector is 

projected to be the prominent source of growth in the future. 

 

2.5.2. Macroeconomic and Socio-Political Stability and Investment Performance 

In recent years, Mongolia has seen a steady increase in the inflow of foreign direct investment (FDI). 

According to the Brookings Institution, the Mongolian economy has grown by an average of 7 per cent a 

year since 2003103. During the fourth quarter of 2011 the economy was booming at a growth rate of close 

to 18 per cent. For the whole of 2011 the Mongolian gross domestic product (GDP) increased by 6.7 per 

cent, which was the second highest growth rate in the world.  

The Asian Development Bank (ADB) and the Economist Intelligence Unit were predicting a 2012 growth 

rate of 15 per cent. Per capita GDP tripled in 2010 to $2,200 from $ 638 in 2004. Economic growth 

originated mainly from the influx of FDI in the mineral sector of the Mongolian economy, particularly 

102Supra note: 99.Available at:http://www.worldbank.org/en/news/feature/2014/07/03/mongolia-economic-update-
july-2014. 
103The Brookings Institution data. Available at: http://www.brookings.edu/about/contact 
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from the $ 8.9 billion investment in the Oyu Tolgoi natural copper and gold deposits104. It is also being 

pushed by infrastructure spending as Mongolia develops its vast mineral wealth. Mongolia exports almost 

all of its output of concentrated copper, molybdenum concentrate and zinc to China; gold is exported to 

the United States, the United Kingdom and China. 

 

The most important challenge for the Mongolian establishment is to make the economic growth more 

inclusive with its benefits distributed more evenly among the citizens. According to Haruhiko Kuroda, 

President of ADB, the Mongolian people are currently at “the threshold of prosperity,” however further 

efforts must be made to make economic growth more inclusive to ensure that the benefits from high 

economic growth are distributed more widely, and that the people have equal access to opportunities and 

basic social services105. Pursuant to this goal the Mongolian parliament – the Great Khural – passed the 

National Development Strategy and established the Human Development Fund intended to raise the 

human development level in the country to that of the economically developed nations by 2020.  

For the moment Mongolia is ranked 100th out of 169 countries for its human development level in the 

United Nations Development Program (UNDP) Global Human Development Report based on gross 

national income (GNI) per capita, life expectancy index and education index106.  

In 2004, there were 778 companies registered with a total investment of 237 million USD. Compared to 

the previous year, both indicators increased by 11% and 20%, respectively. 

At present, all together more than 62,200 economic entities are registered in the Mongolian market and 

account for 92 per cent of Mongolian GDP. From the competition point of view it is important that most 

of the Mongolian companies are SMEs. Although there is no turnover-based threshold for qualifying a 

company as an SME, according to the Law on SMEs each company having up to 199 employees is 

considered to be SME. More than 98 per cent of the registered Mongolian companies fall under this 

category. 

 

The growth of the mineral extraction sector has recently brought considerable income to Mongolia, but 

there is the real danger that any global recession could quickly put an end to that growth. Because its 

industrial structure is highly depended on a number of primary products that include gold, copper, and 

cashmere, the economy is vulnerable to fluctuations in international commodity prices, especially prices 

of these raw materials. A long term solution will require a fundamental dis-versification of the economic 

104National Statistic report 2011, National Statistic Committee of Mongolia,2011  
105Asian Development Bank, President Kuroda: Mongolia's Development Should Benefit Everyone, October 10, 
2011, Available at: www.beta.adb.org 
106UNDP, Global Human Development Report, Available at: http://hdr.undp.org/en 
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base in Mongolia107. However, such a change in the paradigm of national economic development has to 

rely on the expansion of small and medium sized enterprises. But the limited access to investment capital 

for domestic start-ups, the distance from non-Chinese markets, relatively expensive energies, and a short 

experience time-span with entrepreneurial development have been important impediments to the 

strengthening of the Mongolian economy. Overcoming the natural resource curse and Trans forming its 

mineral endowment into renewable assets for sustainable and inclusive development are Mongolia’s most 

significant development challenges. 

 

Mongolia also suffers from a wide range of social problems that include corruption, the growing gap 

between rich and poor, underdevelopment of infrastructure and health care, and a high inflation rate. 

Predictable and objective governance is not yet institutionalized across all sectors of Mongolian economic 

and social life, in spite of the existence of the essential institutions. infrastructure and health care, and a 

high inflation rate. A fair competition and market regulation system remains essential in this critical 

period of rapid economy growth and serves as a key factor either to accelerate or decelerate the pace of 

development in Mongolia. According to the competition authority (AFCCP), there were 97 natural 

monopolies in Mongolia by 2011 and 65 entities with a dominant position in their marketplace108.  

The Mongolian Government pursues a set of industrial and development policies. The Mongolian 

Government’s industrial policy is presented in its National Industrialization Plan. Besides pro-competitive 

or competition-neutral investment policies such as the creation and management of the SME support fund 

or community development program, the Plan provides for Government support to industrialization 

projects, some of which may raise competition concerns as described in section 4.3 below109.  

 

Additionally the Government pursues regional development policies the most significant of which is the 

creation of infrastructure in the Southern Gobi region in accordance with the 2010 Government 

Resolution on Southern Gobi development, including energy and water supply. For this purpose the 

Government intends to rely on public – private partnerships, private sector support programs and the 

granting of concessions. The program provides for the construction of three power plants, two of which 

are already under construction, as well as development of the road network in the Southern Gobi region. 

107Unentugs Shagdar. Speech: Enforcement of Competition Policy and Law Today in Mongolia and its Challenges. 
Osaka University, 2008  
108Unentugs Shagdar, Developing Country’s Critical Role as Advocate for Competition and Pro-Competitive Policies, 
JICA; Tokyo University, 2007. Available at: www.unentogs.blogsspot.com 
109United Nations Industrial Development Organization, Strategic Directions on Industrial Policy in Mongolia, 
UNIDO, Vienna, Austria, 2011 
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Allocation of the concessions and construction projects related to this program may raise competition 

concerns, as well. 

The most politically sensitive issue is the Government program of using the proceeds from exploration 

and extraction of the country’s rich mineral resources such as copper, gold and other rare earth mineral 

deposits for the purposes of human development in Mongolia. In 2008 the Mongolian Parliament 

approved the National Development Strategy that included the establishment of the Human Development 

Fund that made every citizen of Mongolia legally eligible for his or her share in the country’s mineral 

wealth110. 

 

2.5.3. Investment Outlook and Beyond  

Since the economy was opened up in the early 1990s, foreign investment in Mongolia has been increasing 

steadily, assisted by the amendments to and enforcement of the Foreign Investment Law of Mongolia and 

various measures taken by the Mongolian government to create a favorable legal environment for foreign 

direct investment (FDI). It has been noted that the liberalization of the investment regime, while making 

foreign investment procedures simpler, has also given rise to increasing capital flows. 

 

A recent, positive factor for increasing FDI flows into Mongolia is the shifting focus of world market 

centers from Europe and America to Asia, particularly China. Since joining the World Trade Organization 

(WTO), China has agreed to decrease import tariffs on industrial goods and products from an average of 

24.6 percent to an average of 9.4 percent, and to lower import tariffs on agricultural products from 31.5 

percent to 17.4 percent111. It is expected, therefore, that there will be increased interest from foreign 

investors to invest in Mongolia because of its liberal economic policy and investment regime, and its 

proximity to China. 

 

Consequently, the government of Mongolia is increasing its efforts to forge sound relations, along with 

increased trade and economic cooperation, with both China and Russia. In addition, the "big debt" issue 

110[In the short and medium term the major source of proceeds to the Fund will be tax revenues from the 
development of the Oyu Tolgoi copper and gold mine project that are estimated at $ 30 billion over the next 50 years 
and the Tavan Tolgoi coal deposit, the largest in the world. The Human Resource Fund is intended to finance cash 
payouts to citizens, pensions, housing, health insurance and educational benefits. The amount distributed from the 
Fund in 2010 was made mostly in cash and comprised 16 per cent of the State budget and its per capita a location 
amounted to 21,000 togrogs (about $ 15 USD) that contributed to a 14 per cent inflation rate and was criticized by 
the IMF and the World Bank as well as by 87 per cent of the population who preferred in-kind benefits.] personal 
view. 
111[Mongolia joined the World Trade Organization on 29 January 1997 and was thus the first TACIS country to 
develop actively economic relations with the world trading partners.] Dr. Martin Banse, Impact of Chinese WTO 
Membership on Mongolia, Germany, Bovenden, 2001 
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between Mongolia and the Russian Federation was successfully resolved at the end of 2003, thereby 

opening new, favorable opportunities for the intensification of foreign investment inflows to Mongolia. 

The increase in private savings (86.4 billion Mongolian togrog in 1998, 207 billion togrog in 2002, and 

348.6 billion in 2003, and more than 5 trillion in 2013112) may also have a positive impact on attracting 

foreign investors due to the increased availability of domestic investment capital. 

 

In recent years, Mongolia’s GDP growth rate has been steadily increasing, reaching 1.1 percent in 2000, 

5.6 percent in 2003, and estimated at 10.6 percent in 2004 and 17.5 percent in 2011113 (Table 8). This 

economic growth performance was the main factor that led foreign invested countries to define Mongolia 

as a country shifting from a transition period to a growth phase at the consultative meeting of Mongolia’s 

invested countries in Tokyo in 2014.  

 

Economic growth is softening as a result of economic imbalances, and based on the above and increased 

investors’ interests, FDI trends in Mongolia up to and in 1993 to 2013 it is foreign direct invested around 

US$ 18 billion in Mongolia. [incomplete sentence] Investment will most likely continue in the recent 

areas emphasized by foreign investors such as geological prospecting and mining by international 

companies such as Rio Tinto, BHP Billiton, Goldman Saches, Ivanhoe Mines, Newmont Mining, Mitsui, 

Itochu, Chinalco and others. 

 

Table 8: GDP Growth 

 

 

GDP 

growth 

1970-

1985 

1940-

1989 

1990-

1992 

1994-

1995 

1996-

1999 

2000 2001 2002 2003 2004 

6.3 5.2 0.2 6 3.5 1.1 3.0 4.7 5.6 10.6 

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 

7.3 8.6 10.2 8.9 - 1.3 6.4 17.5 12.5 

(15) 

11.7 8.5 

(8.2) 

Sources: The World Bank, Mongolia Economic Update 2014, and National Statistic Report, National 

Statistic Committee of Mongolia data 2014. 

 

Economic growth originated mainly from the influx of FDI in the mineral sector of the Mongolian 

economy, particularly from the $ 8.9 billion investment in the Oyu Tolgoi natural copper and gold 

deposits. It is also being pushed by infrastructure spending as Mongolia develops its vast mineral wealth. 

112National report, Mongol Bank, 2013 
113Mongolia Economic Update 2013, The World Bank, 2013, p.16. 
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Investments made by International Financial Corporation into Agricultural bank and Trade and 

Development bank could justify this increased FDI trend as well. Increased FDI trend in tourism sector 

also be expected based on the recently signed agreement to built railways system, super power plants, oil, 

coal to liquid, iron, coal, gold, rare earth elements (REEs) and copper mining mega projects, and also 

Asian famous five stars hotels chain in Ulaanbaatar, Mongolia. 

 

In addition to the above issues, attraction of FDI into the Free Economic zones and Regional Economic 

Development zones will be remain as the highest priority within the strategic plan for FIFTA114 and there 

is an estimated to get solid investment in 2005- 2006. 

 

Joint collaborative works with the counter partners on establishment of industrial park for processing 

skins and hides are underway. By the way, the continued growth in FDI in Mongolia over the past decade 

reflected in the UNCTAD’s surveys. UNCTAD’s Inward FDI Performance Index ranks countries by the 

FDI they receive relative to their economic size, calculated as the ratio of the country’s share in global 

FDI inflows to its share in global GDP. Reference to the Index, which covers 140 countries, indicates that 

Mongolia’s ranking has risen from 82nd place in 1995-1997, to 73rd in 1997-1999, 62nd in 1998-2000, 

45th in 1999-2001, 28th in 2000-2002, and to 15th in 2001-2003115. 

 

UNCTAD’s 1999-2001 Inward FDI Potential Index, measuring the potential –based on a set of structural 

variables – of countries to attract FDI, shows that Mongolia’s ranking has risen from 95th place in 1993-

1997 to 69th in 1996-1997, and to 63rd in 2001- 2003. Many industrial, newly industrializing and 

advanced transition economies are in the front-runner category (with high FDI potential and performance), 

while most poor (or unstable) economies are in the under-performer category (with both low FDI 

potential and performance).  

 

In the 1993-1995 periods Mongolia was in the lowest FDI potential and performance category, but in 

1999-2001 and 2001-2003, and 2004-2013 it had moved to the front-runner, high potential FDI 

category116. 

 

114[According to the provision 2.2, Article 14 of Foreign Investment law of Mongolia which made by amendment in 
2002, Foreign Investment and Foreign Trade Agency of Mongolia (FIFTA) has a right …to research possibilities to 
increase foreign investment, to organize investment promotional activities, to provide investors with relevant 
information…and running activities to attract and promote foreign direct investment into the key social and 
economic sectors of the country.] Foreign investment Agency of Mongolia provides investment 
115UNCTAD, World Investment Report, UN: New York and Geneva, 2006 
116The World Bank, 2012 World Development Indicators, Washington, D.C, 2013, p.20. 
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2.6. CONCLUSION  

 

During the 70 years of Soviet socialism, Mongolia’s economy gradually shifted from a nomadic to a 

relatively mechanized agricultural and industrialized society. The process of foreign invested 

industrialization in Mongolia recorded high rates of growth. However the industrial base has remained 

undeveloped. There were very few firms, and apart from electricity generation, the main 46 industrial 

activities were relatively unsophisticated: processing animal by-products and mining. As a result 

Mongolia never got to the point of being considered an industrialized country.  

 

Also, past two decades Mongolian government has been paying significant attention to FDIs. As a result, 

a more favorable external and internal legal environment was established, in order to provide a free and 

open regime for business (incentives such as tax exemptions, deductions and policies aimed at 

encouraging exports have been put in place under the Foreign Investment Law and other related laws); 

this has had an important impact, leading to an increase in the total amount of FDI as well as in the 

breadth of the sectors. 

 

If the foreign direct investments which were made in the animal by-product processing sector had instead 

been spent on more productive and innovative industrialization, the collapse of the Soviet Union would 

not have disrupted the economy, politics and society of Mongolia as much as it did. In addition, the Soviet 

Union adopted many measures to keep Mongolia supplied with daily consumer products; however they 

did it through unproductive handouts. If the resources that were spent on subsidies had been invested in 

the promotion of manufacturing industries, Mongolia would have been better able to stand on its own feet 

during the Soviet period and after. 

 

Not only did industrialization in Mongolia not result in long-term development, but it also failed in 

keeping the system together. This happened because Soviet communism underestimated human greed, 

whose invisible hand was working back stage. Competition was removed in Socialist Mongolia by 

abolishing the right to private property. The Soviet style reliance on large-scale, state owned 

industrialization prevented the country from taking advantage of the forward and backward linkages that 

could be generated through the formation of a private manufacturing sector.  

 

Despite the worldwide decrease in FDI, interest in Mongolia on the part of foreign investors, especially 

those from East Asia and North America, EU and Australia has grown over the last few years, mainly in 

the mining, textile, trade and service sectors. 
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By following the Soviet style, Mongolian industrialization not only became moribund, but it also 

discouraged entrepreneurial talent, competition, creativity and innovation. Although there was a quota 

system as an alternative to competition, and to provide a base for creativity and innovation, it did not 

work as expected. Moreover, the five-year centralized planning system introduced major distortions in the 

economy including a pricing structure that did not reflect relative scarcities; a resource allocation process 

that undervalued capital and promoted capital intensive industrial development, and policies discouraging 

agriculture, where Mongolia’s comparative advantage lay. Furthermore, the Mongolian industrial 

transformation could not make use of the political will and determination of the Mongolian people for two 

reasons: 

 

First, the Mongolians were alienated from the Soviet system ideologically, because of the destruction of 

most of the religious, cultural and traditional values to create a Soviet-style proletariat.  

 

The second reason was the Soviet-style exploitation of the people. During this period, more than half of 

the population had an income 47 below the poverty line, and the country experienced deficits in supplies 

of consumer products all the time. The cultural and religious practices in any society can potentially work 

against progress and development, as they are centuries old and not applicable to the present situation. 

This is true in the case of any traditional society and Mongolia is no exception. However, while measures 

should be taken to neutralize the economic effects of these religious practices, at the same time caution 

must also be taken to implement these measures properly. It is difficult to see any rationale or purpose in 

the Mongolian and Soviet insensitivity towards some aspects of cultural and religious values in Mongolia. 

In any case, the implementation of policies against traditional religion and culture in Mongolia showed 

that a culture can be changed, but it requires a calculated strategy and it takes patience and compromise.  

 

Finally, it is clear that with the FDI from the Soviet Union and socialist eastern countries during the 

centrally planned system, the Mongolian economy did grow considerably. The nomadic livestock 

breeding economy was significantly diversified. However, the economy became exceedingly dependent 

on only the Soviet Union both economically and politically.  

 

The Mongolian government has been successful in developing and implementing policies aimed at 

opening up the country, attracting FDI, and building a favorable legal environment in line with global 

standards. As a result, Mongolia has performed superbly in terms of attracting FDI and has great potential 

to do even better in the future. 

 

First impressions that Mongolia has been a rapid reformer and has been fairly successful over the 1990s, 
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despite a horrendous start, stand up to closer scrutiny. The democratic regime has been a positive political 

element of both the commitment to economic liberalism and the coping with adversity. 

 
It is important to use this internationally recognized comparative advantage for attracting FDI into key 

domestic development sectors (mining, tourism and agro processing), transferring and adapting 

innovative technologies in order to increase the competitiveness of local products and services, and 

promoting programs targeted at investors concerning the re-investment of profits, the protection of the 

environment and consumer rights.  

Since the early 2000s, the Mongolian economy has become more dependent on the mining sector for GDP 

growth, exports, and fiscal revenues with copper, gold, coal, molybdenum, fluorspar and zinc being the 

major commodities. Erdenet and Oyu Tolgoi is the largest known undeveloped copper deposit in the 

world. Its development is projected to have significant and long-term impacts in the Mongolian economy 

more generally.  

Mongolian GDP is projected to grow on average 5.9 per cent per year between 2004 and 2043117. GDP 

per person is projected to be 34 per cent higher under the Oyu Tolgoi scenario than the reference case by 

2020, and 9 per cent higher by 2043. The sectorial composition of the Mongolian economy is projected to 

remain relatively similar to that of today over the projection period with mining and services being the 

major contributors to total output. Significant growth is projected for Mongolian mining production even 

without the development of Oyu Tolgoi. By 2043, they are projected to be 40 per cent higher relative to 

2004 levels. 

In the future, Mongolia is projected to perform strongly with real GDP growth projected to average 5.9-13 

per cent and real GDP per person approximately doubling in all currency terms between 2011 and 2043. 

The mining sector is projected to be the prominent source of growth in the future. The results show that 

the establishment of a wealth accumulation fund has the potential to be beneficial to Mongolia. 

 

During the socialist period Mongolia successfully used the foreign direct investment. For example as 

country of nomadic livestock breeding economy for the long time it could  diversify the economy by 

industrialization thanks to the foreign direct investment from Soviet Union and other CMEA socialist 

countries. 

  

117International Monetary Fund, 2013 Article IV Consultation—Staff Report; Press Release and Statement by The 
Executive Director for Mongolia, IMF, Country Report No. 14/64, 2014. 
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CHAPTER THREE 

FOREIGN DIRECT INVESTMENT TRENDS AND 

PROSPECTS IN MONGOLIA 

 

3.1. BACKGROUND AND DEFINITION OF FOREIGN DIRECT INVESTMENT 

Foreign investment activities can be deemed to be one major indicator of the worldwide trade 

development situation. The development of foreign investment, for example, indicates the attractiveness 

of a country attracting investment or the strength of a certain region investment activities. In addition, 

economic growth and increased trade might be linked to foreign investment, although, this conclusion is 

contentious among scholars and practitioners and will be elaborated on later.  

 

During the course of the 1990s and the early years of this century, foreign investment, in particular 

foreign direct investment grew steadily until 1996, increased sharply until 2000, dropped in 2001 and 

decreased moderately between 2002 and 2004 and 2009 and 2013.118 

The development of investment flows seems to reflect political and economic events in the 1990s. 

Economies of many countries in the world expanded after the Cold War ended, and the boom in the 

information technology sector offered new fields and strategies for investment activities.  

Foreign direct investment plays a critical role in bridging wealthy and poor economies and in transferring 

capital, knowledge, ideas, and value systems across borders and nations. The expectation that foreign 

investment will benefit a given domestic economy has motivated many national governments to offer 

attractive incentives for foreign investors119.  

118[In my view, two factors have and will continue to affect Mongolia’s economic condition. First, more than 90 
percent of Mongolia’s exports consistently go to China; and so, any slowing of China’s growth affects Mongolia. 
Second, economic policies designed to protect Mongolia’s sovereign interests and to respond to the expectations of 
the Mongolian public have discouraged FDI – despite statements from Mongolia’s senior politicians that the 
government is committed to improving the business environment, reigniting foreign direct investment flows, and 
fostering Mongolian growth. Recent policy decisions have been influenced by the political realities of a coalition 
government representing multiple platforms, which has complicated reaching consensus on politically sensitive 
issues. There are a range of views represented within parliament on what constitutes an appropriate legal and 
regulatory framework for mining and other activities. Statutes and regulations are thus often crafted in a manner 
which incorporates multiple approaches and political imperatives. Investors have told us that this approach to  
legislation and regulation can give the impression that laws are hastily passed and that regulations are slowly created 
and partially implemented. Some investors are concerned that criticism from some political quarters of current 
investment agreements and statutory obligations undertaken by past governments portends that commitments may 
not be fully respected. Investors and companies may likely encounter bumpy short-run trends as Mongolia continues 
to come to terms with its mining endowments and how to bring them to the outside world, while satisfying domestic 
expectations that the mining sector should benefit the public. Investors may perceive, and have to accept that, the 
current political process creates an unclear policy environment that may increase investment risk, while Mongolian 
politicians see the process as yielding the necessary level of political comity. However, in the medium to long term, 
those willing to manage these issues and relationships with local partners with open eyes may find attractive 
opportunities in the aforementioned industries and sectors.] My own view; and Statement, US Embassy in Mongolia, 
2014. 
119  Hi-Taek, Shin, Transnational Investment Process from the Perspective of the New Haven School of 
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As most emerging market countries, the Newly Independent States of the former Soviet bloc have 

recently entered the intense competition to attract FDI to accelerate their transitions toward market based 

economies. Multinational enterprises (MNEs) become directly involved in this process through their 

investment activities in former socialist economies.  

 

Therefore, building and sustaining a comprehensive business-friendly climate becomes a critical 

challenge for these countries. Mongolia presents an interesting example as one of the world's fastest 

growing economies, holding a massive wealth of mineral resources and largely isolated from external 

sources of financial and human capital, and with virtually no historical experience of capitalism. It does, 

however, have an advantageous location between the two large emerging markets of China and  Russia, 

and possesses extensive and largely untapped mineral resources (e.g., copper, coal, oil, gas, rare earth 

elements, molybdenum, tin, silver, iron, tungsten, and gold)120. 

 

As in other post-communist transition economies, Mongolia for more than a decade has been in the 

process of radical transformation and has taken significant steps to build a market-based economic 

structure. Mongolian authorities state that their goal is to establish a private sector–led, export-oriented 

economy that will support rapid economic growth. They believe that foreign direct investment will play a 

vital role in facilitating such a transformation, and in achieving a more sustainable pattern of economic 

growth. To this end, the Government has undertaken a series of political and economic reforms designed 

to promote foreign investment. A central aspect of this policy is the mass privatization of state-owned 

enterprises. 

 

This is considered that foreign direct investment has an important role for economic growth and economic 

development in particularly developing countries. It has become axiomatic that sustainable economic 

development is impossible without the effective participation in global processes, including those without 

the active involvement of foreign investments121. 

 

In the economic literature there are a number of modern concepts to explain the foreign direct investment 

Jurisprudence, Asia Pacific Review, Volume 18, No 1, New Haven, 2010 
120Unentugs Shagdar, Mongolia’s Future Framework, www.trends.mn; and Unentugs’s Blog, 2012. Available at: 
http://unentogs.blogspot.kr/2014/02/mongolias-future-framework.html 
121[In terms of developing countries, recently there are massive studies on the determinants of FDI in these countries 
when their share of worldwide FDI has been increasing, from 24% in the period 1988-1991 to 34% in the period 
2002-2007.] The World Investment Report 2005 and 2008; and [Motives for investments in these economies are 
mainly determined by large market size, low labor costs, high return in natural resources and favorable policies 
towards FDI.] The Report of Overseas Development Institute, 1997. 
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and the role of foreign direct investment in economic growth. There is no specific definition of foreign 

direct investment owing to the presence of many authorities like OECD, IMF, IBRD and UNCTAD. All 

these bodies attempt to illustrate the nature of foreign direct investment with certain measuring 

methodologies. 

 

A classic definition foreign direct investment is “company from one country making a physical 

investment into building a factory in another country”. According to International Monetary Fund (IMF) 

threshold, foreign direct investment described as “ownership or control of 10 percent or more of an 

ownership of the ordinary shares or voting power or the equivalent for unincorporated enterprises”. The 

definition which provided by IMF is adopted by most countries and also by UNCTAD for providing 

foreign direct investment data. 

  

Moreover, foreign direct investment terms used in Article 3 of Law on Investment of Mongolia shall be 

understood in the following meaning:122 

3.1.1. “Investment” means the tangible and intangible assets attributed to the joint capital and reflected 

in financial statements of the business entities which are to conduct the profit oriented activities 

in the territory of Mongolia;  

3.1.2. “An investor” means a foreign and domestic investor that makes an investment in Mongolia; 

3.1.3. “A foreign investor” means a foreign legal entity or individual (a foreign citizen or stateless 

person who is a non-resident in Mongolia as well as a Mongolian citizen residing permanently 

in a foreign country) that makes investment in Mongolia; 

3.1.4. “A domestic investor” means a legal entity or individual registered in Mongolia (a Mongolian 

citizen and a foreign citizen or stateless person who resides permanently in Mongolia) that 

makes an investment in Mongolia;  

3.1.5. “A business entity with foreign investment” means a business entity incorporated according to 

the applicable legislations in Mongolia and has overall equity of US$100, 000 or more (or 

equivalent in Mongolian tugriks or MNT), not less than 25 percent of which is invested by a 

foreign investor(s);    

As we see all above different definitions, FDI can be defined in broader sense that a company from one 

country (investor) making a physical investment involving a long-term relationship and control or 

significant influence by building a factory in another country (host country) and also having an effective 

voice in its management. 

 

 Multinational enterprises (MNEs), also referred to as transnational corporations (TNCs) or simply 

122Law on Investment of Mongolia, October 3, 2013. Available at: www.legalinfo.mn 
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multinationals, are always linked with FDI. For the current level of development of world economy is 

characterized by the internationalization of the economy. It has been expanding the volume of foreign 

operations of companies, especially their foreign direct investment over the past 30 years. 

  

In my view of the above generalization of the definition, multinational companies in a broader sense can 

be referred to as companies that carry out international business, placing their units in different countries 

in order to provide best service in the markets, improve efficiency and competitiveness and efficient 

access to resources and factors of production and reduce the risks. 

 

 

3.2. TYPES AND FORMS OF FOREIGN INVESTMENT 

 

Foreign direct investment has been an interesting issue over the years. There are numbers of studies about 

foreign direct investments in details, also macroeconomic impacts of foreign direct investment on 

investment, growth, and trade, and also about microeconomic impacts of foreign direct investments. 

Concepts about exchanging goods and services, trading between each other and furthermore theory of 

international trade, those are the roots of emerging foreign investments. 

According to the United Nations “World Investment Info magazine” the foreign investment is when 

investor has long term relation with company locating in the different economic environment having 

constant profit interest on its operation and controls it operation. According to the International Monetary 

Fund magazine “Fiscal balance” the investment is when the investor makes investment to the company 

operating in another economic environment in order to have voting right in the company management. On 

OECD Multilateral investment agreement the foreign investment was defined123 as the process of 

participating in value creation in the result of entering the tangible and intangible capital to domestic 

market from abroad.   

 

A citizen of one country buying a share of an another country company in order to improve the business 

activity or to have the majority of shares to have management right over the company could be said that 

the foreign direct investment is done. The difference of direct investment from other financial investment 

is acquiring the management right.  

In Mongolian investment law the foreign direct investment is when establishing business entity or making 

foreign tangible and intangible investment to Mongolia in order to cooperate with Mongolian business 

entity in the territory of Mongolia. 

 

123International investment law: Understanding concepts and tracking innovations, OECD, 2008.  
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3.2.1. Foreign Investment is divided into 

1. Portfolio investment 

2. Foreign direct investment 

 

The portfolio investment is when the investor holds less than 10 percent of the entity’s equity fund. In this 

case the investor holds asset in forms of bonds, stocks, receives dividends but cannot take part in 

corporate governance.  

Foreign direct investment is joint venture or other types of investment when investor holds more than 10 

percent of the company equity fund and has management right124.  

 

3.2.2. Boarder Types of FDI 

Foreign direct investment flow into economy comes in various ways and types of flow determine its 

multiplier effect in economy. In this chapter five broader types of FDI will be discussed. Those are 

export-oriented FDI, market-development investment, government-initiated investment, acquisition 

investment, and Greenfield investment. They are: 

 

1. Export-oriented FDI– is described by Reuber (1973) as the type of investment that reflects a 

wide range of considerations such as the desire to developed secondary and more diversified 

sources of supply by way of obtaining lower-cost products to be used either as a inputs or for 

sale elsewhere.125 

2. Market-development investment– is types of investment that investors sell the final product in 

the host country and in the long run the host country’s market will be grow in size hence become 

profitable, the investment may then be undertaken.  

3. Government-initiated investment– is a type of investment that occurs when the host country’s 

government decides to provide incentives to the foreign investors order to attract the FDI in the 

home economy.  

4. Acquisition investment– is a type of investment that foreign company purchases a company in 

host country and taking a control of the ownership of the company. In this type of investment, 

usually there is no additional production to the country. 

5. Greenfield investment– is a type of investment that the foreign investors build a new firm in the 

host country by building new facilities from the ground up. This type of investment brings 

positive influence to the host economy by creating a place of employment. 

124International investment law: Understanding concepts and tracking innovations, Definition of investor and 
investment in international investment agreement, OECD, 2008. 
125Augustina Asafo-Adjei, Foreign Direct Investment Theory, Evidence And Practice, University of South Africa, 2
007 

80 

 

                                           



 

3.2.3. Foreign direct investment classification from the point of investment receiving country 

 

1. Foreign direct investment to increase the export is implemented in the country where exporting 

product production based on comparative advantage and already has achieved some 

development level. For example the investment done with purpose to export products that use 

raw material, half manufactured products. The Foreign investor will have interest to make 

investment if the product or the service produces in the result of the investment will have the 

competitiveness in the world market, meet the need and requirements of developed country’s 

consumers. In case of Mongolia it’s essential to attract that kind of the investment.  

2. Import substitution investment is done in order to cover the demand of the investment taking 

country. Usually it is an investment in producing the product of daily usage. Market scale, 

transport fee, trade restriction factors are important issues in import substitution investment. The 

investment decreases the amount of importing products and also decreases the amount of product 

for the exporter.  

3. Government initiated foreign investment is the investment implemented in the result of the 

incentive given by the investment taking country government. For example a country solves the 

problem of loss in fiscal balance in the result of attracting the foreign investment by offering the 

investment incentive.  

 

Figure. 3.  Type of Foreign direct investment 

 

Source: UNCTAD’s data 

 

3.2.4. Foreign direct investment consists from three parts 

1. Stock ownership: Foreign investor buys the company’s share; 

2. Reinvesting the profit: The profit gained by reinvesting the profit from the investment; 

3. Transferring the liability within the company: The long and short term liability between the direct 

Foreign direct  
investment 

Foreign direct  
investment to  

enhance  
the export  

Import substitution  
investment  

Foreign investment  
initiated by the  

government  
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investor and related company. 

 

3.2.5. The foreign investment from the point of foreign investor 

1. The vertical type of the foreign investment has the purpose to use natural resource, raw material and 

tries to reach the target country consumers. The target of that kind of investment is to get profit by 

using the cheap labor and natural resource than introducing the new technology. 

2. The horizontal type investment is when investor makes investment in order to produce the same 

product that it produced in home country. Shortly, investor produces its patented product overseas 

without any license.  

3. The mixed type of foreign investment has the characteristics of both horizontal and vertical 

investment.  

 

3.2.6. Foreign direct investment types and its purposes 

Foreign investment is done to extend the business or to protect the business. 

The type of investment to extend the business is when company does the business using its priority. The 

protecting investment type is making investment in the place with cheap labor in order to deduct the cost 

of the production.  

The investment of transnational corporations to achieve the highest possible profit is divided into: 

- Resource targeted 

- Market targeted 

- Cost targeted 

  

Table 9. Foreign direct investment types and its purposes 

Type Foreign investment 
sector Trade way Foreign investment 

choosing country 

Resource targeted Mining and agriculture Export Rich resource 

Market targeted Real production Domestic demand /import 
substituting product/ Big market capacity 

Cost targeted Real production Export Plenty of Raw material 
and labor force 

Source: my personal view 

 

1. Resource targeted foreign investment is the investment made in order to use natural resource and raw 

material produced in the country then supply the raw material into the investor’s home country. 

2. Market targeted capital investment is the investment to extend the product market of own country and 

open new trade gate. 
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3. Cost targeted foreign investment is investment to reduce the cost of production. Production cost 

consists of the cost of capital, labor cost and technology cost.  

 

According to the Law on Investment of Mongolia126 the foreign investment types varies by convertible 

currency, profit in form of tugrug (Mongolian national currency MNC) in the result of the investment, 

fixed and non-fixed asset, intellectual and production property and related capital ownership, intellectual 

and production property ownership127.  

 

The implementation of the foreign investment can be investor establishing the business entity 

independently, joint venture with Mongolian investor, foreign investor makes investment by buying the 

share, stock of the business entity following the law of Mongolia, acquiring the license according the law, 

consensus, product sharing agreement to use the natural resource and make production, finance lease and 

franchise type investment.  

 

3.3. ROLE OF THE FOREIGN INVESTMENT, ITS ADVANTAGE AND DISADVANTAGES 

IN THE ECONOMY 

The rapid globalization over the world made the international economic relation open, and increased the 

international trade and investment. Until the end of the 1980s most of the developing countries depended 

on the international foundation as the source of project financing. Between 1990 and 2000 developing 

countries started to seek for the second constant financial source128. Consequently, the foreign direct 

investment becomes the biggest capital source, important factor that influence economy. The advantages 

of the FDI is in becoming the capital source for the developing country, not only capital flow but also it 

brings new technology, increases employment, increases profit from the tax, teaches new marketing and 

management techniques.  

 

In Mongolia as developing country the facing problem is shortage of the financial resource, shortage of 

investment source, old infrastructure, technology, and human resource skill. The investment relates not 

126Foreign Investment Law of Mongolia. Available at: www.legalinfo.mn 
127[The Investment Law comes into effect on 1 November 2013 and replaces the Law of Mongolia on Foreign 
Investment, enacted on 10 May 1993, as amended ("Foreign Investment Law") and the Law of Mongolia on the 
Regulation of Foreign Investment in Business Entities Operating in Sectors of Strategic Importance, enacted on 17 
May 2012, as amended ("SFI Law"). As expected, the Investment Law eases the regulatory approval requirements 
for foreign private investment and streamlines the registration process for foreign direct investment. Further, it sets 
out certain legal guarantees and incentives so as to promote investment activities in Mongolia.] personal view. 
128These two terms originated from Jeswarld W. Salacuse, Conversation, Medford, MA: Fletcher School of Law and 
diplomacy, 1997. 
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just all aspect of the economy but also it contains multi relation of politics, business, economy, and 

finance. If the right regulation can be done by the government the FDI will not just increase the capital 

resource but also it will introduce new technology, decrease unemployment, increase profit from the tax 

and bring new ways of marketing and management.  

 

3.3.1. Advantages of the Foreign Direct Investment 

Foreign direct investment has positive and negative influences. Let’s see in detail the positive side:  

First, the direct investment from the source company, liability, reinvestment of the sector’s profit builds 

the capital resource, increases the amount of investment fasting the economic developing speed. Usually 

the foreign direct investment is made for the long term so that the liability do not raises the problem for 

the investment taking country and it raises the capital.  

Second, it brings foreign technology, organizing and managing experiences, new equipment, patent, 

know-how and other science-technology realized researches in the result of processing work. A foreign 

giant company in order to be different from the companies of investment target country brings new 

technology, tools, infrastructure to their subsidiary company. The new technology differentiates, gives 

competitiveness and innovates the product comparing the domestic products. Together it brings 

technology skilled employees and financial source. As time goes by the technology spreads over the 

country becoming approachable for other businessmen. New technology is usually environment friendly, 

high standardized with low level of pollution.  

Third, the foreign direct invested companies improves the corporate governance, organization, 

management skill and makes open the inner control 

- Influences to the other companies strategy, marketing, and management development. International 

investors, financing companies standardizes the raw material supply in order to improve the quality of 

their producing product and services that leads the supplying companies to acquire new technology, 

information exchange and improves other technology activities;  

- Competition rises within the nation decreasing the level of the monopoly;  

- New managers establish their own organization system of reporting, policy and business ethics. In the 

result of the FDI employment payment also can rise. Foreign direct investment increases the 

competitiveness in the country that leads the domestic producers to develop and protect its position;  

- Attract new investors as. 

Fourth, raising the employment skill is one important issue for the countries seeking the foreign 

investment because it is one of the factors that investors consider. Qualified and skill employees attract 

the foreign investment also the foreign investment raises the employees skill. The advantage of the 

transnational corporation is organizing the employee training better that the domestic companies.  

Fifth. FDI raises the state tax profit, improves the infrastructure, activates the domestic investors by 
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spreads the knowledge, currency rate constancy, encourages and increases the export and many other 

important economic roles. 

More: 

- Investment develops the import subsidiary product production decreasing the foreign currency 

outflow for the import product.  

- As state tax profit raises the financing into other social projects rises.  

- The living standard and the buying power of the people increase  

- Increase of the export, foreign currency leads to the market extension of the national production sales.  

 

Foreign direct investment brings technology innovation, increase in monetary and human capital, 

productivity increase as a result of the technology innovation and all these influences on economic growth 

directly and positively. Corporations makes competition, introduces high technology, increased 

employment, builds constant and safe capital source, increase of state tax profit, improves the 

infrastructure, knowledge spread, foreign currency constancy, encourages the export, and other important 

roles. This shows that FDI is one big factor to increase the economic growth. ,  

 

3.3.2. Disadvantages of the Foreign Direct Investment 

Beside the above advantages the FDI has also the disadvantages as outflow of capital rather than inflow, 

increase of unemployment, emergence of oligopoly and monopoly market, negative influence on 

industrial structure, economy dependence on foreign country.  

 

Foreign investment increases production, consumption, speeds the urbanization, pollution, decreases 

natural resource and may influence on the health of the society. On the contrast if the foreign investment 

is managed properly to protect the environment it can influence positively.  

Joseph E. Stiglitz explained why many counties with rich natural recourse arrest of development by three 

reasons.129 

1. The high officials start making competition with each other as they “taste the natural resource”. 

Even foreign investors provoke the completion by reason that corrupting the officials is cheaper 

than investing in production.  

2. Price volatility of Natural resource. In favorite conditions lenders like to lend,, but when resource 

prices decline lenders more interested in getting back the money.. 

3. Even oil and other natural resources are truly a source of income; it does not make new jobs and 

129ジョセフ・E・スティグリッツ教授講演会グローバリゼーションの中の途上国開発と日本への期待独立
行政法人国際協力機構国際協力総合研修所.JICA, Tokyo, 2007. Available at: http://www.jica.go.jp 
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pushes out the other economic sectors. For example, money earned from the sale of the natural 

resource increases the exchange rate and creates the phenomena "Dutch disease"  

 

The overall conclusion is that the underdevelopment and the not favorable institutional environment 

create the "Dutch disease"130 and deepen its negative consequences. 

 

Natural resource and the “Dutch disease” 

Let’s see the Dutch disease in detail from the Experience of Netherlands:  

1. Gas revenues irresponsibly managed;  

- Increase in money real price led to the loss of its competitiveness;  

- Natural gas revenues concealed the economic reality of Netherland including the policy failure.  

- Increase in government spending  

2. Spending the revenues from the natural resource may become as habit, and negatively impact on 

the economy.  

3. High inflation significant wage growth and high income from natural resources are not a 

compatible option.  

4. Too much humanity and a target failure in social welfare system became difficult to control. 

 

The natural resource as a raw material is one kind of the production resource. In this sense, it is hard to 

imagine that the natural resource will make trouble. But in reality, many small poor countries colonized, 

remained underdeveloped or even some nations wiped out of ground due to their rich natural resources. 

Why natural resources make trouble? 

 

Natural resource did not created by the human initiative work. In result of, the civilization and 

technology development human understand the importance of natural resources and started to use and 

value it., The natural resource cause trouble to the homeland due to the conflict occurred from the 

relation between the strong nations that understand the value of the resource first and nation that even 

did not realize the existence of the resource.  

 

The influence of the disadvantages in detail: 

- Using the capital as domestic investment, dividends, interest and other forms of transferring the 

revenue worsen the country’s payment balance. 

130['Dutch Disease' Negative consequences arising from large increases in a country's income. Dutch disease is 
primarily associated with a natural resource discovery, but it can result from any large increase in foreign currency, 
including foreign direct investment, foreign aid or a substantial increase in natural resource prices.] Investopedia 
dictionary. 
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- Misuse and the destruction of natural resources 

The natural resource exploration call the “dirty" industry in the local area and eager explorers 

pollute the environment. 

- Restricts the competition and exert the pressure on the local manufacturers and suppliers. 

- Foreign investors ignore the Local conditions, and distort the national economic structure. 

- High wage level of foreign venture makes big social differentiation. 

- The entrance of various forms of technology from foreign countries leads to the limitation of 

science research and test work, turning the country heavily dependent on foreign technology. 

- Negative impact on social and cultural conditions by ignoring the National cultures and introducing 

non-national lifestyles and industrial system. 

- Ignores the Government guidance, control, and interrupts the implementation of  national policy 

and of development plans,  

- Tax avoidance, 

- Brings the technology adapt able to the condition with a lack of Labor that is inappropriate to the 

market with rich labor force and lack of capital, 

- Even they bring Good technology it does not enter the domestic industry. 

 

3.3.3. Relationship between Economic Growth and Foreign Direct Investment 

There is a substantial amount of papers about FDI and there is a growing view in recent years that FDI is 

positively correlated with economic growth. Theoretically, this view has been bolstered by recent 

developments in growth theory, which highlight the importance of improvements in technology, 

efficiency, and productivity in stimulating growth. In this regard, FDI's contribution to the growth comes 

through transferring advanced technology from the industrialized to the developing countries131. Any 

enlargement of FDI and numbers of economic entities with foreign investment potentially leads to the 

generation of economic growth at the macroeconomic level through direct or indirect effects. 

Thus theoretically FDI has a positive direct impact on economic growth and has an indirect effect on 

development via introduction of new technologies and machinery, better education and knowledge, higher 

employment (higher household income), improved infrastructure and environment, and enhanced tax 

collection and etc., Moreover, there can be an opposite effect on economic growth like enhanced growth 

due to increased FDI may cause more FDI further. In other word, foreign investor will be increasingly 

interested in investing when the host country is experiencing economic growth, it’s certain industry 

promises high return and financial market is stable. In this case we should also study the channel of  

131World Bank, Private capital flows to Developing countries: The road to financial integration, New York: Oxford 
University press, 1997. 
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GDP ↑→ FDI ↑ 

Existence of Dutch disease in Mongolia recently has not occurred yet, but it is always better to learn from 

the others past mistake to avoid its consequences and create better place of ourselves. 

 

 

3.4. FOREIGN DIRECT INVESTMENT IN MONGOLIA 

 

In the present day attracting the investors is the main factor to develop the market relation of certain 

country in the world. Foreign investor not only invests the capital to the market of one country which will 

contribute in the growth of the economy but it also introduces new know-how and the experiences 

The world contemporary development trend shows us the competition among nations to attract the foreign 

investment. That situation makes the countries to improve the legal regulation and focus on the ways to 

attract the foreign investment. 

 

Foreign investment legal regulation has many forms and types that are more clearly visible from the 

developing countries’ law because the countries have their own policies in terms of foreign investment. In 

some countries there are powerful government restrictions where in other countries the government 

supports the foreign investment by building the investment friendly environment such as giving the 

guarantees and incentives.  

 

Mongolia is landlocked country that bordered by the two giant countries. Even it is has small market it 

attracts foreign investment. The Foreign investment has important role in the Mongolian economic 

growth. One of the factors that attract the foreign investment is that Mongolia is the democratic country.  

 

Mongolia is leading country in the world in terms of the natural resource even the geological survey has 

been done in just 15% of its territory. The huge mineral resource and the rapid economic growth based on 

the natural resource are attracting the investors132.  

 

Mongolian economy is constantly growing in recent ten years. The Mongolian economy has grown by an 

average of 7 percent a year since 2003; still it has two-digit growths. Keeping that speed is quite 

challenging but as the country that has started building the base of infrastructure it is possible to proceed 

in that speed.  

132Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21. 
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Mongolian government takes the step by step measurement to build the foreign investment friendly 

environment and attract the foreign investment. As a result Mongolia became one of countries with low 

tax and investment friendly country in Asia.  

 

The location of Mongolian which is between two nations China and Russian Federation attracts investors 

as the gate to the very large markets of the neighbors.   

 

Agriculture and mining are the most important sectors of the economy, although tourism and construction 

are growing in importance. With its abundant mineral resources attracting foreign investment, Mongolia 

has become one of the world’s fastest-growing economies. While improving overall relations with the U.S, 

Japan, and South Korea, it has also sought to strengthen ties with Russia and China. 

 

Mongolian economy is based on herding, agriculture and mining it is one of the fastest growing 

economies in the world. After Mongolia opened the market to the foreign investment the number of 

foreign invested entities registered in Mongolia reached to 12118 of 114 countries between 1990 and mid-

2014 and 15 billion US$ portfolio investment have been done which is a quite good result133.  

 

Figure 4. Annual change of FDI inflow to Mongolia and log of annual FDI inflow 

 
Source: Bank of Mongolia’s data, 2014   

 

Foreign entities registered in Mongolia equals to 10% of total Mongolian companies. 73.9% percent of 

133Statistic Report -2014, National Statistic Office of Mongolia 
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the investment was made only in the geology and mining sector so that it created economic system 

directly dependent on mining sector and it decreased the competitiveness of other sectors giving negative 

effect on its development134.  

 

Nowadays, Foreign Direct Investment in Mongolia decreased to 16692.82 USD Million in the fourth 

quarter of 2014 from 16842.88 USD Million in the third quarter of 2014. Foreign Direct Investment in 

Mongolia averaged 12489.13 USD Million from 2010 until 2014, reaching an all-time high of 16842.88 

USD Million in the third quarter of 2014 and a record low of 4949.50 USD Million in the fourth quarter 

of 2010. Foreign Direct Investment in Mongolia is reported by the Bank of Mongolia135. 

 

Figure 5. Stock of FDI inflow to Mongolia and its percentage to the economy 

 
Source: UNCTAD data, 2014 

 

In terms of sectors, mining and geological prospecting took almost the half of the total investment and 

counts 56.3%, trade and catering service – 20.5%, banking and finance – 3.8%, light industry – 3.6%, 

construction and production of construction materials – 2.1%, processing of animal originated materials – 

1.8%.  

134Statistic Report, 2014, Invest Mongolia Agency 
135Report 2015(6), Bank of Mongolia, 2015  
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Based on the macro and sector outlooks, I propose the following allocation that is a mix of both foreign 

and MSE listed stocks together with some real assets. This allocation is based on my view that investing 

to riskier assets would yield higher return in the future.  

Transformation of economic liberalization has started in year 1990s and after that, privatization of state-

owned enterprises and trade took place in 1993. During this time136 GDP of Mongolia went to its lowest 

point which was approximately $0.772 billion a year. Over the years GDP has been raised constantly and 

in 2011 it has reached its peak of $8.506 billion a year according to IMF statistics. 

 

Mongolia joined the World Trade Organization (WTO) in January 1997 and become the first country in 

transition that joined WTO. Supporting foreign trade liberalization and also integrating into the 

multilateral trading system under the WTO has created many new opportunities for economic 

development of Mongolia.  

Agriculture and Mining sectors are the main part of the Mongolian economy and together produce almost 

half of the GDP. Especially, lately mining sector becomes the leading sector, because of discovering Oyu 

Tolgoi mining which is the world’s largest copper-gold ore and using its resources, it is expected upon 

completion to account for more than 30% of the country's GDP. 

Source: Invest Mongolia Agency’s data; and Statistic Report -2014, National Statistic Office of Mongolia 

 

136See: Chapter 2.3. 
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3.4.1. Sectorial Opportunities and Foreign Investment Potential  

3.4.1.1. Agriculture 

About 40% of Mongolia’s employment and 22% of its GDP is generated by the agricultural sector, 

mainly animal husbandry. Sect oral activity is volatile, with output heavily impacted by Mongolia’s harsh 

weather. Key products with are cashmere and meat and hides and skins. In cashmere, Mongolia presently 

accounts for about 35% of world’s production137, and its production and value-added could be enhanced 

through investments in technology and better supply chain management. The sector is fully op en to 

foreign operators. Mongolia presently exports some meat and meat products to Russia and to the 

European Union. Livestock and ranching operations are open to foreign operators, w ho have access to 

long-term land leases. Regional export markets for meat in Russia and China would be significantly 

expanded if sanitary and phytosanitary standards could be improved. This requires modern technology to 

upgrade production, veterinary services, slaughter and packaging. With higher SPS standards and more 

reliable, cost-effective transport services–including a Tripartite Transport Transit Agreement with China 

and Russia, and reliable air freight capacity – meat exports for the global market might also be developed.  

 

3.4.1.2. Tourism 

Mongolia’s natural beauty, rich history and unique culture combine to make it a distinctive tourism 

destination. Distance from major markets, poor international air transport services, difficult domestic 

transportation (both land and air), limited tourism infrastructure and a short season are constraints. By 

some estimates, as many as 80,000 tourists per year now travel to Mongolia138, and hotel, tourist camp 

and restaurant facilities are steadily improving to accommodate more. Investment has been modest to date, 

but the sector is open for foreign operators, alone or in joint venture with local firms. Developing 

international and domestic air services, open skies treatment for air charter operations–plus continuing 

upgrade in facility and products and intensified overseas promotion are all essential for tourism’s future.  

 

3.4.1.3. Mining and minerals 

Mining is most important sector of Mongolian economy as it has enormous mineral wealth. Mongolia’s 

resources –6000 deposits of more than 80 minerals139 (including copper, gold, fluorspar and 250 billion 

tons of coal) are rich, and mining and mineral processing are a large part of Mongolia’s industrial activity. 

137World IP Report-2013, Protecting Tradition and Revitalizing a National Brand, WIPO - World Intellectual 
Property Organization, Geneva, Switzerland, 2013. 
138Statistic Report, National Statistic Office of Mongolia 
139Mineral Resources Authority of Mongolia’s database. 
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Copper and gold have made up about two-thirds of exports, and have proven to be a major attraction for 

foreign and domestic investors. Petroleum resources, exploited in productions sharing contracts with the 

Petroleum Authority of Mongolia, have engaged USA, Chinese and Canadian, Australian and French 

companies.  

 

Mongolia’s policy is to privatize coal operations but to maintain some public sector ownership and 

activity in other mining and mineral processing (notably for copper and gold). Nevertheless, the Minerals 

Law on Mongolia140 provides ample scope for private participation and development of mining. A 

continuing positive business environment, infrastructure upgrades and favorable world’s mining prices 

should boost mining output and earnings for foreign and domestic operators. 

 

3.4.1.4. Manufacturing 

From a 12% share of GDP in 1995, manufacturing now represents less than 5% of Mongolia’s total 

economic output. Heavy industry, based on State-owned enterprises, has virtually shut down, so that 

present activity is largely labor-intensive light manufacturing in clothing, food products and textiles, plus 

some leather, carpets and footwear. Until the end of the Multi Fibre Arrangement (MFA) in January 2005, 

Mongolia had a relatively robust industry in manufacturing apparel for export. This industry, stimulated 

by MFA quotas, was financed by Chinese and Korean FDI, and depended upon imported inputs. In peak 

years it accounted for over 11% of total exports and employed over 20,000 peoples, mostly women141. 

With the end of MFA, this activity virtually disappeared. The manufacturing operations that remain in 

Mongolia are low in productivity, and need significant infusions of capital and technology to become 

internationally competitive. Tax and customs administration reforms and improvement in transport 

services would also help operators access and compete in regional markets.  

 

3.4.1.5. Financial services 

Several years’ efforts to restructure and to build regulatory capacity and systems have transformed 

Mongolia’s financial services. The sector now has 17 commercial banks, nearly 90 non-bank financial 

institutions (NBFIs) and 600 savings and credit companies, as well as a range of securities firms, 

exchange bureaus and insurance companies142. In the 1990s, restructuring was accompanied by several 

major bank insolvencies that led to a series of banking crises. After difficult and costly government-

140See: Minerals Law on Mongolia, Available at: www.legalinfo.mn 
141Invest Mongolia Agency’s database.  
142Statistic Report -2014, National Statistic Office of Mongolia 
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financed rescues, commercial banking operations have stabilized, and the banking sector has strengthened. 

Almost all State equity in the banking system has now been sold, including the recent privatization of 

Savings Bank, the largest retail bank and the last fully State-owned operator. Foreign investors have 

purchased two major banks (Trade and Development Bank and Agricultural Bank), and have successfully 

and profitably expanded their operations. Risks remain, however, as the number of non-performing loans 

is still high in the sector, and profitability may be declining among some smaller banks. Also, concerns 

persist about the effectiveness of prudential supervision for banking. The NBFI sub-sector has grown very 

rapidly and is involved in lending, factoring and financial leasing. It has attracted FDI: foreign investors 

may now own about 20% of NBFI capital. Regulation of NBFIs, despite a new law, is fragmented and not 

consistent with international standards. In the insurance industry, the largest insurer (Mongol Daatgal, 

with 90% of the market) has been privatized to a group of foreign and domestic owners. Policymakers 

aim to modernize and broaden the insurance industry, which is fully open to foreign suppliers, subject to 

licensing.  

 

3.4.1.6. Real estate 

The housing market has been growing remarkably in the last few years. Historically average housing 

prices in Ulaanbaatar has been up 20-30% annually. However, the price has been consolidating since 2H 

of 2012 because of the weaker FDI and cautious stance of foreign investors. But, because of obvious 

effect of mining wealth, demand is expected to grow further in a long run. In the short term, also like the 

sector given the cyclicality of the industry in the past. The monthly sales data from National Statistic 

Office, one of the biggest real estate developers in UB suggests that seasonality effect clearly exits in real 

estate market in Mongolia and sales could pick up in the next two quarter for this year as well143.  

In terms of sub-sector, I particularly like end real estate (both residential and commercial buildings) 

around the city center because of the limited supply. Investing to residential markets especially in suburbs 

is riskier because of too much supply.  

 

3.4.1.7. Social services 

From 1995, with the introduction of a new Education Law, Mongolia has been promoting private sector 

participation in education services, particularly at the tertiary level. The outcome has been rapid growth of 

new private universities and diploma institutes – about 180 in all as of 2013, of which 160 in 

Ulaanbaatar144 – but an erosion of educational standards. The private sector has found the pool of 

143Statistic Report -2014, National Statistic Office of Mongolia 
144Ministry of Education and Science and Culture of Mongolia, Report, 2014 
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graduates produced by these institutions to be poorly prepared and ill-adapted to the needs of the 

economy. Thus, the traditional State-funded system of academic and vocational education is inadequate 

for the task of providing trained manpower, so efforts to define a useful private role in educational 

services are likely to continue. In health, Mongolia has already developed a system of private hospitals 

and clinics in parallel to the (still dominant) State facilities. There have been some initiatives to contract 

out hospital services to private operators at the local level and in provinces, but this has been poorly 

organized and the financial results and levels of care have been unsatisfactory. However, programs are 

being designed to allow the sale and lease-back of medical facilities with private operators, as well as to 

renew and improve management contracting, and to outsource non-clinical services and support activities. 

To succeed, the programs will need to an list experienced and expert private operators and investors, and 

function within a sound institutional framework with proper certification and quality-assurance 

mechanisms. 

 

3.4.1.8. Universe of Stocks 

I will look each sector and describe the rationale allocating to that particular sub-sector. First however, I 

need to define the universe of stocks that I can potentially allocate to. For MSE listed securities, after 

ranking the companies by market cap and liquidity, our universe composition was very similar to the top 

20 index.  

Table 10. Universe of stock – MSE equities 

Symbol Name Sector 

BAN Baganuur  Coal mining 

TTL Tavan Tolgoi Coal mining 

SHV Shive Ovoo Coal mining 

APU APU Beverage  

SHG Shariin Gol  Coal mining  

MCH Telecom Mongolia Telecommunication Service  

MDR Mongolia Development Resources Real estate  

GOV Gobi  Cashmere products 

BDS BDSec Broker and dealing company  

BDL Mogoin Gol  Coal mining 
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ADL Aduunchuluun Coal mining  

HGN Khukh Gan  Iron, Steel 

SUU SUU Food 

UID State Department Store Trade, producer 

RMC Remicon  Concrete producer 

TCK Talkh Chikher  Food 

BNG Bayangol Hotel  Hotel 

BTG Bayanteeg Coal mining  

JTB Genco Tour Bureau Tourism 

MSH Hotel Mongolia Hotel 

NEH Darkhan Nekhii Sheep skin 

ULN Ulaanbaatar Hotel Hotel 

MMX Makh impex  Meat products 

SIL Silicate JSC Construction  

Source: (MSE) Mongolian Stock Exchange data   

 

3.4.1.9. Infrastructure 

Development of infrastructure systems and services to accelerate development is one of Mongolia’s 

principal challenges. Private financing will be essential–especially in the form of FDI provided by 

consortia of experienced infrastructure operators and developers. The legal and regulatory framework for 

private sector participation in infrastructure must be refined and strengthened to allow this to happen. To 

date, private investors have been most successful in telecommunications, notably through the entry and 

rapid expansion of two cell phone operators (MobiCom and Skytel, Japanese- and Korean-Mongolian 

joint ventures, respectively).  

Private companies also compete with Mongolia Telecoms in the international call market. Pressure is 

mounting to end MT’s domestic monopoly on local and national wired services, and to allow more cell 

phone providers. In energy, the unbundling of the sector into 18 different corporatized operators in 

generation, transmission and distribution is a precursor to future privatization. Foreign operators, perhaps 
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in joint ventures with Mongolian investors, will be expected to provide technology, capital and 

management expertise to raise efficiency and quality of electricity services.  

 

Finally, in transport, both rail and air modes may attract foreign private sector participation. The former 

could entail private train operating companies to lease track from Mongolia National Railroad, to upgrade 

freight and passenger service. The latter could involve privatization of MIAT, including some form of 

deregulation of domestic and international air transport.  

The mining sector set a goal to develop a responsible mining with high social responsibility, eco-friendly 

and profitable to the citizen. The responsible mining industry means investors, Mongolian government; 

people of Mongolia, rural area and others are equal so that their right and duties equally protected145.   

 

Figure 7. Foreign Direct Investment by Sectors 

 
Source: Invest Mongolia Agency data, 2014 

 

The investment should not be concentrated in one industry. Mongolian government plans and implements 

mega scale projects to build railroad, auto road, build factories of steelwork, coal processing factories and 

to support medium scale industry.  

Consequently, beside the improving the legal regulation to attract the foreign investment in the mining 

145[Directive regulation is state intervention that throttles private initiative. On the other hand, protective regulation 
maintains the integrity of markets by protecting their agents against fraud.] Jeswarld W. Salacuse, Conversation, 
Medford, MA: Fletcher School of law and diplomacy, 1997. 
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industry, investment in non-mining industry such as manufacturing value added products, infrastructure, 

livestock industry, tourism, science, bio technology should be done equally. 

It is important to promote non-mining investment by government policy and direct the foreign relation 

policy to this point. The main criterion to clarify the quality of the investment should be whether it brings 

environment friendly, energy saving high technology from the foreign country or not.  

In the framework of this research I tried to make analyses on Mongolian investment policy, legal 

environment, economic development and make comparative research with other nation’s mining sector 

legal environment, investment policy review.  

 

3.4.2. Foreign Investment in Mongolia from Other Countries  

As the end of 2014, since 1990, over 12118 foreign invested companies have been registered from 114 

countries with the total direct investment of 15 billion USD and 76.8% of the total investment volume has 

been made in 2005- 2014146. 

Mongolian authorities state that their goal is to establish a private sector–led, export oriented economy 

that will support rapid economic growth. They believe that FDI will play a vital role in facilitating such a 

transformation, and in achieving a more sustainable pattern of economic growth. To this end, the 

Government has undertaken a series of political and economic reforms designed to promote FDI.  

 

Figure 8. Foreign Direct Investment by Countries 

 
Source: Invest Mongolia Agency (FIFTA) data 

 

A central aspect of this policy is the mass privatization of state-owned enterprises. Driven by Mongolia’s 

staggering mineral wealth, the nation is entering what some are calling a mineral resource ‘super cycle’. 

The development of two large resource extraction projects (Oyu Tolgoi and Tavan Tolgoi) has brought 

global attention to this still underdeveloped nation and an incredible economic trajectory that saw the 

146Invest Mongolia Agency’s data.2014 
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MNT become the second best performing currency against the US$ in 2010 and predicted double digit 

GDP growth set to outpace all emerging and most established markets.  

 

China: As the neighboring to Mongolia country, China’s investment in Mongolia is higher than other 

countries investment by value and number of companies registered. But average value per an investment 

is lower. Chinese FDI covers nearly all sectors; primary agro-processing, trade and service and etc. China 

is currently the leading source of FDI as measured by both amount of investment and number of 

companies. Chinese FDI growth occurs in such sectors as geologymining ($US259 million), trade and 

catering service ($US122.7 million), engineering construction, construction materials ($US32.4 million), 

and light industry ($US23.8 million).  

 

Russia: Compared with China, Russian’s investment not so high as what might be expected relaying on 

the former wide relationship with Mongolia. But due to existing Russian Federation’s legislation on 

outflow investment which request complicated procedures and screening investment projects, not much 

investment were introduced from Russia to Mongolia date. But on the former collaboration in geological 

prospecting, Russian FDI in mining sector is higher. Recent FDI from Russia has been significant in such 

sectors as geology-mining ($US9.2 million), construction and construction materials ($US5.5 million), 

banking and financial services ($US4.1 million), and the food industry ($US 4million). In banking and 

financial services, investment in the Chingis Khaan bank is significant.  

 

Republic of Korea: Republic of Korea’s contribution in FDI in Mongolia is growing up rapidly during 

last 2-3 years, and recently reached 61 million USD, overcoming Japanese investors’ share. South Korea’s 

FDI in communication sector is competing with Japanese one on mobile phone operator service activities 

allowing getting down its service charge and upgrading quality. FDI from the Republic of Korea has been 

increasing year-by-year, with involvement in various industrial and service sectors, including geology-

mining ($US13 million), light industry ($US6.7 million), transportation ($US5.7million), and engineering, 

construction and construction materials ($US4.6 million).  

 

Japan: The Japanese contribution to FDI in Mongolia is around $50 million, with continuous investment 

growth during 1993-2000 (see Table 1). FDI from Japanese investors has been focused particularly in the 

following sectors: light industry ($US28.1 million), telecommunications ($US8.1 million), trade and 

catering services ($US3.1 million), and processing of animal origin raw materials ($US1.8 million). The 

FDI contributions of Mongolia-Japanese Buyan Holdings and Sunshiroh JVCs in light industry are 

significant. The presence in Mongolia of branches of Japanese companies, such as Itochu, Sumitomo, 

Marubeni, Nissho Iwai, Osaka Cashmere, Mitsubishi and others, may have influenced this growth. 
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Japanese FDI covers the light industry, telecommunications, culture, education, science and media, trade 

and catering services, processing raw materials of animal origin, and transportation sectors. In comparison 

with other countries, Japanese FDI is significant in the telecommunications and light industry sectors (see 

Tables 2-4, FDI by countries in certain sectors).  

 

The Japanese companies Sanshiro, Buyan Holdings, T&I, Mana, Tuya, and STM International are active 

in cashmere processing, Hasabe International, Sansar Bridge, and Sararo are involved in the hotel and 

restaurant services sector, Jiguur and Daisogen are active in the tourism sector, Soyol Erdem and Nakhia 

have a presence in education, and Tavan Bogd is involved in the trade and service fields. Monnis-

autoservice, JM Internet motors and other companies are engaged in the trading of Japanese cars. The two 

Japanese incorporated companies Mobicom and Buyan Holdings, are listed in the top 10 foreign investors 

in Mongolia. The Japanese share of FDI in the telecommunications sector is around 50%. In the 

telecommunications sector, the most successful foreign incorporated company is the Mongolian- Japanese 

company “Mobicom” JVC. 

 

Table 11. FDI Inflows in Mongolia 

No 
 

Sector's name 
 

% 
 

Total 
 1990-2004 2005 

 
2006 

 
2007 

 
2008 

 
2009 

 
2010 
-2013 

 
1 
 

Geological prospecting, 
oil exploration, mining 
 

6 5 .3 
 

3,158,716.42 
 

493,972.74 
 

183,961.91 
 

195,390.34 
 

336,985.65 
 

485,189.08 
 

643,454.56 
 

819,762.15 
 

2 
 

Trade and catering 
services 
 

18 .9 
 

913,702.04 
 

162,764.31 
 

53,376.62 
 

103,388.43 
 

111,528.37 
 

187,447.85 
 

1,332,636.45 
 

162,560.01 
 

3 
 

Others 
 

4 .8 
 

2 31 , 78 5 . 68 
 

92,880.36 
 

52,884.35 
 

47,739.57 
 

13,882.50 
 

6,875.86 
 

3,510.34 
 

14,012.70 
 

4 
 

bank and financial 
services 
 

2.7 
 

131,390.33 
 

6 7 ,1 0 5.4 5 
 

9,671 09 
 

11,982 .63 
 

2 1,9 36 "5 2 
 

4,495.96 
 

3,219.31 
 

12,979.37 
 

5 
 

light industry 
 

2.2 
 

107,908.16 
 

85.oo1.91 
 

1,792.13 
 

1,454.22 
 

1,205.34 
 

18,208.00 
 

9 2.8 2 
 

153.75 
 

6 
Engineering construction 
and construction 
materials 
 

1.5 
 

74,317.26 
 

55,237.94 
 

77 2 . 73 
 

1,791.75 
 

4,273 45 
 

1,894.74 
 

9,366.55 
 

9 80 .1 
 

 Processing of animal 
    

 

1.1 
 

55,411.01 
 

53,516.29 
 

825.35 
 

292.5 
 

.540 
 

  236.89 
 

8 
 

Information, 
l i i  

 

0.7 
 

36,108.56 
 

1 9 , 6 2 3. 0 3 
 

6,267.60 
 

480.86 
 

6,916.70 
 

1A42.57 
 

12.52.80 
  

 Transportation 
 

0.6 
 

28,039.30 
 

20,951.90 
  2 4 .6 

 
657.15 

 
174.1.9 

 
2 ,4 96 "2 0 

 
2,892.00 

 
10 
 

Production of foods and 
 

0.5 
 

21,984.49 
 

15,297..57 
 

303.96 
 

1424.37 
 

710 
 

100.5 
 

298.08 
 

3,850.00 
 

1] 
 

Tourism 
 

o.4 
 

18,87o.7o 
 

Iq;,028.o4 
 

1,490.23 
 

1,6.97.36 
  1,36.5.63 

 
491.34 

  

12 
 

Culture, education, 
science, and printing 
 

0.3 
 

14,683.80 
 

10,656.24 
 

12. 99 
 

391.47 
  5.06 

 
3495.61 

 
60.48 

 

13 
Agriculture, animal 
husbandry 
 

0.3 
 

14,813.78 
 

9,30.5.76 
 

2,787.10 
 

362.6 
 

208.43 
 

1,242.38 
 

.504.1.5 
 

403.36 
 

14 Health and beauty 
 

 

0.3 
 

12,491.40 
 

4,011.72 
 

.56.3 
   101 

 
4 3 O .1 2 

 
7,492.00 

 

15 Furniture production 
 

0.1 
 

.5,886.75 
 

.5,400.63 
 

22 
  81.3 

 
33.5.06 

  3.9.6 
 

100 

 



16 Energy 
 

0.1 
 

5,51.5.80 
 

5,41,5.32 
 

1oo.48 
      

17 Community service 
 

0.1 
 

2,803.29 
 

2,474.73 
 

3.q;.19 
 

162.5 
  49.8 

  83.07 
 

18 Jewelry and gifts 
 

0.1 
 

2,648.18 
 

1,224.43 
 

1,.q;.53.75 
      

19 
electric appliances 
manufacturing 
 

0 
 

1,809.20 
 

1,615.02 
 

194.18 
      

20 House ware production 
 

0 
 

1,432.50 
 

1,411.50 
  3 

 
18 
    

 FDI-by Sector's 
TOTAL 
 

100 
 

4,840,318.65 
 

1,120,894.91 
 

316,839.28 
 

366,545.59 
 

499,962.11 
 

708,922.55 
 

801,158.33 
 1,026,995,88 

Source: National Statistic Office of Mongolia’s data, 2014 

 

3.4.3. Foreign Investment Policy Challenges and Opportunities 

In the past decade Mongolia has attracted the attention of many investors. The economy of one of the 

most sparsely populated countries in the world relies on its massive wealth of natural resources. Coal, 

copper, iron ore, gold and uranium are just a small part of the mineral abundance the country has to offer. 

 

After the end of the Soviet Union domination in Mongolia more than 20 years ago, the local economy 

started to grow at an enviable pace. Since the beginning of 2003 the annual real Gross Domestic Product 

(GDP) growth rate of this small Central Asian country surged between 7% and 10.6% for ten consecutive 

years147. In 2009 the global financial crisis hit Mongolia and for the first time in 16 years the economy 

contracted, by 1.27%. Despite the setback, the downturn did not last long and in 2010 Mongolia’s GDP 

registered 6.4% real growth. However, the best for the country was yet to come. In 2011 Mongolia 

recorded real GDP growth of 17.6%, which turned it into the fastest growing economy in Asia and 2012 

grow by 15.7%. In 2013 the economic growth was 12.3, and 2014-8.2 due to the world economy but still 

it has two-digits148. 

 

According to CIA World Book Mongolian GDP growth in 2011 has reached 17.6% Mongolia become one 

of the highest growing economies in the world and ranked on 2011 in the 1st and on 2012 in the 3rd among 

the other countries of the world149. 

 

The impressive pace of development is rooted in the huge amounts of foreign capital that Mongolia has 

attracted over the past few years. The country drew significant investor attention in the second quarter of 

2010 when inward foreign direct investment surged almost eight times on an annual basis. The upward 

trend peaked in the same quarter of 2011, resulting in more than USD 1.37 billion in the form of foreign 

147Bank of Mongolia, Report, 2010. 
148Монгол банк, Гадаадын хөрнгө оруулалтын газар, Гадаад секторын статистик, Улаанбаатар, 2014. 
149GDP growth was 17.6% in 2011 and ranked 1st in the world. According (U.S. Central Intelligence Agency) CIA 
World Book 2012.Available at: www.cia.gov 
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direct investment (FDI) receipts. Total FDI in Mongolia in 2011 exceeded USD 8.71 billion, more than 80% 

of which was due to large capital inflows to the mining sector. In 2012 the total FDI invested in the local 

economy shrank by 17% to USD 3.9 billion but it remained stable as a proportion of GDP, amounting to 

40%150. 

 

According to the Bank of Mongolia, foreign investment in the first five months of 2014 is still lagging 

behind last year’s numbers. Given that FDI is one of Mongolia’s growth pillars; its decline does not bode 

well for the economy as it seeks to transition into a middle-income economy. The disruption in capital 

inflows, especially in the mining sector, is a factor behind the sudden decrease in the country’s exports. 

International trade in mineral products on average has amounted to about 85% of the total exports of 

Mongolia in the past three years. 

 

The significant mineral wealth of Mongolia, right at the doorstep of China, is a prerequisite for booming 

industrial development in the years to come. The only question mark for the country remains on the route 

that the government will decide to take going forward. Mongolia's recent growth has been 

overwhelmingly based on mining. However, many other sectors are also proving attractive, as demand 

grows for services which directly and indirectly are required to support the mining companies. 

Infrastructure is required to facilitate production and export, financial services are needed (from banking 

to tax advice) and the expatriates working for mining companies and other professions, expect modern 

offices, homes, international food and other goods.  

 

Additionally, Mongolians themselves are demanding higher standards of living and improved services as 

their own incomes rise and foreign entities are seeing opportunities to serve the local market in a vast 

number of sectors.  

 

Mongolia’s economic freedom score is 61.7, making its economy the 75th freest in the 2013 World Index. 

Its overall score is 0.2 point higher than last year, with a large improvement in regulatory efficiency 

outweighing a decline in the management of public finance. Mongolia is ranked 12th out of 41 countries in 

the Asia Pacific region, and its overall score is above the regional average151.  

 

 

 

150Statistic Report -2014, National Statistic Office of Mongolia 
151The Wall Street Journal and the Heritage Foundation, 2013 Index of Economic Freedom, Washington. D.C, 2014. 
p.325-326. Available at: http://www.heritage.org/index/ 
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Figure 9. Country Comparisons 

 
Source: 2013 Index of Economic Freedom  

 

Mongolia has gradually moved toward a more modern and vibrant economy, with double-digits economic 

growth driven by the booming mining natural resource sector. The trade regime is increasingly open, and 

the regulatory framework has become more efficient, supporting the development of growing private 

sector.  

 

Table.12.Quick Facts of Mongolia 

Population:3 million 

GDP(PPP): $15.8 billion 

17.6% growth in 2011, 15% growth in 2012, 12.5% growth in 2013, 8.2% growth in 2014. 

5-year compound annual growth 8.6% 

$8466 per capita 

Unemployment: 6,8% (2014) 

Inflation (CPI): 9.5% 

FDI Inflow: $8.7 billion 

Public Debt: 41.3% of GDP 

Source: 2014 Index of Economic Freedom 

 

The Fiscal sustainability law, which places celling on spending growth, structural budget deficits, and 

public debt in an effort to ensure fiscal discipline and long term economic growth, is expected to take 

effect in phases beginning in 2014.  
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Despite notable strides made over the past decade, the momentum for swift structural reform has largely 

stalled. Prospects for enhancing economic freedom remain curtailed by a lack of institutional commitment 

to the strong protection of property rights and ineffectiveness in fighting systemic corruption. The judicial 

framework remains vulnerable to political interferences, undermining respect for the rule of laws.  

 

Traditionally, Mongolia was a herding and agricultural economy, but after the discovery of its vast 

mineral wealth, the economy has been catapulted into a major mining hub. The wealth of coal, copper, 

gold, silver and other minerals source 80% OF Mongolia’s yearly exports; as new supply comes on 

stream, this share is expected to grow to 95%.  

 

Not only is Mongolia a resource rich country, it is geographically well-situated; sandwiched between the 

largest countries in the world, Mongolia has China, the biggest consumer of commodities, as its neighbor. 

Soon, Mongolia will be one of the top five producers of cooper in the world; its largest foreign investment 

project, the Oyu Tolgoi gold and copper mine, will propel the growth of Mongolia’s economy into above 

more than 20% annual growth in next ten years.  

 

Figure 10. Investment Freedom Index 

 

 

Source: 2014 Index of Economic Freedom, The Wall Street Journal and the Heritage Foundation, 

Washington. D.C, 2014.  
 

Over the next few years, the country will need to rapidly develop its infrastructure, financial sector, real 

estate and other industries to meet the growing needs of a nation on the path to becoming one of the 

richest in the world (in per capita terms). This bright future, however, is not without serious potential risks 

that stem from an overly rapid growth driven by resource-exploitation.  

Moody's Investors Service says that the outlook for Mongolia's B1 local and foreign currency government 



bond ratings is stable. While the country's economic outlook is bright over the long term, fiscal prospects 

are clouded by spending pressures in the near term.152 

 

Indeed, Mongolia is highly susceptible to the “resource curse”, also known as the Dutch Disease: a 

country’s wealth in resources can stagnate the development of other industries that are independent of 

commodities; in addition rapidly rising wealth and large exports push up inflation and make national 

currency very expensive.  

 

As confirmed by the, starting from the 3rd part of2013 the investment intended to drop and in the first half 

of 2014 investment decreased by 42percent comparing to the previous year 153. According to the 

researches the main factors of decreasing the foreign direct capital inflow into the domestic market were 

international economy, new domestic law regulations, and law amendments. In this bright horizon, 

however, risks are looming. Because mining is so significant, it has become a source of political tension.  

 

Gross domestic product (GDP) is the sum of the values of all final goods and services produced by a 

country, in a given time period. The values depend on the quantities (volume) of the goods produced and 

their prices. Real GDP is a measure that holds prices constant and takes out the affects of inflation or 

deflation. GDP can be measured by sector output. The three main sectors are the primary (raw materials 

and basic industries such as agriculture, mining, etc.); secondary (manufacturing, processing, construction, 

etc.); and tertiary (the services industry such as retail, transportation, entertainment, tourism, etc.). 

Mongolia’s economy used to be predominantly agriculture, but with the mining boom both extraction and 

the industries that support mining (such as transportation, processing, etc.) quickly took up the biggest 

shares in the economy.  

In my view, the nature of the mining industry, however, allows a certain level of stability, as investments 

in mines takes several years of development and orders for resources tend to be large. Therefore, 

Mongolia is a land of opportunity, but investors must be aware of the possible land mines along the way.  

 

3.4.4. Concept of Investment and Foreign Policy of Mongolia 

The Cold War which dominated international relations since the end of World War II has come to an end, 

the mutually opposing bipolar world structure has collapsed and a process of forming a new international 

order is gaining momentum. In line with trends of advancing human society, in particular with 

152Moody's Investors Service, Global Credit Research, Outlook for Mongolia's ratings, Boston, Massachusetts, 2011. 
p.13 
153Statistic report, National Statistic Office of Mongolia, 2014. 
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requirements of economic and technological progress, the nations of the world are drawing closer 

together, and conditions for enhancing their relationship are taking shape. 

The disintegration of the world socialist system and the Soviet Union has dramatically changed the 

external situation of Mongolia which used to be aligned with them. The major changes taking place in 

Mongolia’s two neighboring countries have a direct impact on its external environment. 

The restructuring and reforming of the country’s political, social and economic systems provide it with 

favorable conditions for conducting a foreign policy based on realism and according priority to its 

national interests. Based on these external and internal factors, the concept of Mongolia’s foreign policy 

is defined as follows. 

Policy, measurement, implemented by Mongolia and matters that require attention 

Mongolia builds politically pleasant environment in order to promote the foreign investment by 

developing friendly relation with other nations and it is implementing peaceable, open, independent, 

diversified foreign policy. In attracting the foreign investment it is obvious that having friendly relation 

with other nations is important as “air”. Obviously, having the unpleasant relation will weaken the interest 

to make the investment.  

As mentioned above the demographic system is one main factor to attract the foreign investment. It is the 

soft power of Mongolia. Mongolia is working hard to introduce to the world the success of its democracy. 

Mongolia that have started to transfer to the democratic system 20 years ago and now became a country 

that lead the Community of Democracies which have 130 member counties. UN General Assembly 

approved resolution on Education for Democracy in 2012 by the initiation of Mongolia.  

 

Mongolia made initiative to acquire non-nuclear status that was approved by UN resolution, moreover it 

initiated to make North East Asia as a non-nuclear zone. The initiative was specially signed by UN 

Security Council Permanent member 5 states USA, Russian Federation, China, France, Great Britain and 

it becomes a guarantee for national security protection, foreign investment security and stability. It is the 

significant leverage that provides the security in the region and favorable investment climate154. 

If the “Ulaanbaatar consensus” related to the security issues in the East Asia run successfully it might 

become a mediation gate for solving a conflict between North Korea and South Korea. 

 

Mongolia should implement the following things step by step in order to improve the foreign investment. 

We need to follow the international legal regulation in making contract with foreigners, keep investment 

154Unentugs Shagdar, General Prospects of the Asia-Pacific Community and Mongolia’s Position. Ministry of 
Foreign Affairs of Mongolia; Soros Foundation, New York; Ulaanbaatar, 2002, 2012. 
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balance, activate the promotion work in order to attract investment, improve the mechanism of foreign 

investor right protection. Need to accede to international agreements, find the dealing method in 

conducting the bilateral and multilateral agreements, and clarify the ways to improve the investment 

efficiency.  

 

3.4.4.1. Foreign Policy of Mongolia 

3.4.4.1.1. Mongolian Foreign Policy’s General Provisions 

1. Independent and sovereign Mongolia, in terms of its state structure, is a unitary State upholding rights, 

freedoms and free economy; in political and geographical respects, it is a developing country in Asia, 

landlocked between two great powers155. Mongolia’s foreign policy shall be based on its national 

interests, as defined in its Constitution; the country’s specific external and internal situation 

constitutes the basis for determining its foreign policy objectives, principles and priorities156. 

2. Mongolia’s foreign policy objectives reside in ensuring its independence and sovereignty by 

following the trends of human society’s advancement, maintaining friendly relations with all 

countries, strengthening its position in the international community and forming with influential 

countries in the region and in the world a network of relationships based on the interdependence of 

political, economic and other interests. 

3. Mongolia shall pursue an open and non-aligned policy. While following a policy of creating realistic 

interest of the developed countries in Mongolia, it will seek to avoid becoming overly reliant or 

dependent on any particular country. 

4. In formulating Mongolia’s foreign policy and determining its priority directions and objectives, 

flexible approach shall be applied, paying close attention to the development of international relations 

and to the regional and world political situations. 

5. The priority of Mongolia’s foreign policy shall be safeguarding of its security and vital national 

interests by political and diplomatic means, and creating a favorable external environment for its 

economic, scientific and technological development. 

6. Considerations of foreign relations shall be in political, economic, scientific, technological, cultural 

and humanitarian fields of foreign policy. 

155[Mongolia's foreign policy must be viewed in the context of the nation's landlocked position, sandwiched between 
the Russia and China. The country's survival and growth have largely depended on its leaders' adroit management of 
this sensitive and strategic location.] Unentugs Shagdar, General Prospects of the Asia-Pacific Community and 
Mongolia’s Position. Ministry of Foreign Affairs of Mongolia, Ulaanbaatar, 2002. 
156Монгол Улсын Үндэсний аюулгүй байдлын Гадаад бодлогын үзэл баримтлал, Улсын Их Хурал, 2009 он  
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3.4.4.1.2. Mongolia’s Foreign Policy in The Political Field157 

1. Mongolia’s foreign policy in the political field is an important instrument for ensuring and 

strengthening its security. Thus its results will be measured first and foremost by how the 

country’s security and independence interests are met, and to what extent its international 

position has been strengthened and its prestige enhanced. 

2. In developing its relations with other countries, Mongolia shall be guided by universally 

recognized principles and norms of international law as defined in the Charter of the United 

Nations, including mutual respect for each other’s sovereignty, territorial integrity and 

inviolability of frontiers, right to self-determination, non-interference in internal affairs, non-use 

of force, settlement of disputes by peaceful means, respect for human rights and freedoms, and 

equal and mutually beneficial cooperation. 

3. In its foreign policy Mongolia shall uphold peace, strive to avoid confrontation with other 

countries and pursue a multi-base policy. While always championing its national interests, it will 

at the same time respect the legitimate interests of other countries and its partners. Mongolia will 

not interfere in the disputes between its two neighboring countries unless the disputes affect 

Mongolia’s national interests. It shall pursue a policy of refraining from joining any military 

alliance or grouping, allowing the use of its territory or air space against any other country, and 

the stationing of foreign troops or weapons, including nuclear or any other type of mass 

destruction weapons in its territory. 

4. Mongolia shall seek to guarantee its interests in the international arena through bilateral and 

multilateral treaties and agreements. Mongolia shall respect and observe international law, and 

fulfill in good faith its obligations under international treaties. 

5. As a member of the world community Mongolia shall strive to make active contribution to the 

common cause of settling pressing regional and international issues. In doing so, it shall be 

guided primarily by its national interests, values and fundamental principles. 

6. In implementing its foreign policy, Mongolia shall be guided by the following158: 

157Монгол Улсын Үндэсний аюулгүй байдлын үзэл баримтлал, Улсын Их Хурал, 1994 он 
158[In my view, in implementing its Mongolian Foreign Policy, Mongolia shall be guided by the following:  
a) Maintaining friendly relations with the Russian Federation, China shall be priority directions of Mongolia’s 
foreign policy activity. It shall not adopt the line of either country but shall maintain in principle a balanced 
relationship with both of them and shall promote all-round neighborly cooperation. In doing so, the traditional 
relations as well as the specific natures of our economic cooperation will these two countries will be taken into 
account. 
b) The second direction of Mongolia’s foreign policy activity shall be developing friendly relations with highly 
developed countries of the West and East such as the United States of America, Japan and the Federal Republic of 
Germany. At the same time it will also pursue a policy aimed at promoting friendly relations with such countries as 
India, the Republic of Korea, Thailand, Singapore, Turkey, Denmark, the Netherlands, Finland, and Austria. Sweden, 
Switzerland and at creating and bringing to an appropriate level their economic and other interests in Mongolia. 
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7. The placement of Mongolia’s plenipotentiary (diplomatic) representatives abroad shall be 

carried out with due regard to directions of foreign political relations so as to ensure conditions 

for their implementation. 

8. Assignment of highly qualified and competent personnel from the economic, scientific and 

technological spheres to Mongolia’s diplomatic missions abroad shall be deemed a matter of 

principle. 

 

3.4.4.1.3. Economic Foreign Policy159 

1. The fundamental objective of Mongolia’s policy concerning foreign economic relations lies in the 

optimal use of external factors to adequate solutions to long-term and current economic goals in the 

light of the concept of sustainable development and in eventually securing a proper place for its 

economy in regional economic integration. 

2. In developing economic relations and cooperation with foreign countries, Mongolia, while 

safeguarding against any adverse impact on it economic security and against becoming dependent on 

any given country, shall pursue a policy designed to ensure conditions leading to equality, mutual 

benefit and faithful fulfillment of obligations, freedom political and other pressures, based on the 

principles and norms of international economic relations. 

3. In the implementation of projects connected with establishing economic, customs and trade special 

zones, joint ventures or enterprises with full foreign investment or with granting concessions, their 

c) The third direction of Mongolia’s foreign policy activity shall be strengthening its position in Asia and securing a 
constructive participation in the political and economic integration process in the region. Within the framework of 
this objective, greater attention shall be given to Asia and the Pacific region, in particular to North-East and Central 
Asia. Mongolia shall take an active part in the process of initiating dialogues and negotiations on the issues of 
strengthening regional security and creating a collective security mechanism. It will strive to become a member of 
the Asia, Pacific Economic Cooperation forum (APEC). Prerequisites for participating in regional integration shall 
be created primarily through expanding and promoting bilateral relations with the countries of the region. 
d) The fourth direction of Mongolia’s foreign policy, activity shall be promoting cooperation with the United 
Nations Organization and its specialized agencies, and with international financial and economic organizations, 
including the International Monetary Fund, the World Bank and the Asian Development Bank. 
c) The fifth direction of Mongolia’s foreign policy activity will be developing friendly relations with countries of the 
former socialist community, as well as the newly independent states. When developing relations with these countries, 
a flexible approach will be adopted, reinforcing the positive legacy of our past relations while at the same time 
taking into account the potential of promoting relations in conformity with the new circumstances. Particular 
attention will be given to promoting relations with Poland, Hungary and the Czech Republic in Eastern Europe as 
well as with Kazakhstan, the Ukraine, Belarus, Kirgizstan and Uzbekistan. 
f) The sixth direction of Mongolia’s foreign policy activity shall be developing friendly relations with developing 
countries and cooperating with them, as much as possible, in the solution of common objectives. Beyond the 
framework of bilateral relations with these countries, this task will be realized mainly through cooperation within the 
framework of international organizations and movements, such as the United Nations, the Group of 77 and the Non-
Aligned Movement.]Personal view. 
159Монгол Улсын Үндэсний аюулгүй байдлын үзэл баримтлал, Улсын Их Хурал, 1994 он 
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political and economic consequences shall be thoroughly examined to ensure that they do not 

adversely affect the country` s economic security and that they will bring economic gains. 

4. In selecting partners in the implementation of projects of crucial importance to the national interests, 

political interests shall have a significant role to play. 

5. External debt issues shall be settled without detriment to national economic security, and loans will 

be accepted on the basis of a thorough assessment of guarantees of their repayment and effective 

utilization. 

6. In developing foreign economic relations. Mongolia shall adhere to the following main guidelines160. 

 

3.4.4.1.4. Foreign Policy in Science and Technology161 

1. The main objective of foreign relations in the scientific and technological fields will lie in making 

full use of external factors to build and enhance a modern national scientific, technical and 

technological potential capable of serving as a driving force for the effective development of the 

national economy and industry and able to be competitive at regional, continental and global levels. 

2. Mongolia shall apply the principle of benefiting from world scientific and technological 

achievements to enrich the pool of national endowment and intellectual capacity which are 

160[In my view, in developing foreign economic relations. Mongolia shall adhere to the following main guidelines: a) 
Foreign economic activities should be focused on enhancing the country’s potential, increasing export resources, 
developing economic infrastructure and producing import substituting goods; 
b) Mindful of the need to modernize the economy, presently dominated by raw materials production, and to develop 
basic sectors conducive to building a rational structure, measures will be taken to achieve the most effective level of 
processing minerals as well as raw materials of animal and plant extraction and to produce that are competitive on 
the world market; 
c) Pursuing the policy of modernizing existing industries by re-equipping them with advanced technology and 
techniques, and developing export-oriented industries such as food, light, mining and chemical industries as well as 
biotechnology and new products on the basis of raw materials available in the country; 
d) In enhancing its export potential, Mongolia shall promote cooperation with foreign countries in the fields of 
processing mineral resources, including gold, copper, molybdenum, uranium, and of manufacturing finished 
products thereof, as well as in the area of full processing agricultural raw materials and producing goods which are 
capable of competing on world market; 
e) Expanding markets for Mongolia export commodities; 
f) Developing fuel, energy, transportation, communication and other necessary components of economic 
infrastructure and creating favorable conditions for securing access to sea ports and transit to them; 
g) Integrating in the international transportation, information and communication networks, particularly those in 
North-East Asia; 
h) Pursuing a policy of securing foreign assistance and technology for developing small and medium industries 
oriented towards the production of import substituting goods; 
i) taking advantage of Mongolia’s natural, historical and cultural heritage, international tourism will be developed by 
enhancing its material basis and raising its service level to world standards; 
j) Securing most favored nation treatment in foreign trade and retaining for a certain period the status which enables 
Mongolia to get soft loans and grants.]  
161Монгол Улсын Үндэсний аюулгүй байдлын үзэл баримтлал, Улсын Их Хурал, 1994 он 
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congruous with the national human and natural resources, the level of social theory and thought as 

well as with the unique culture of its pastoral livestock breeding economy162. 

3. In implementing its scientific and technological foreign policy, Mongolia shall adhere to the 

following basic guidelines163. 

 

3.4.4.1.5. Cultural and Humanitarian Foreign Policy164 

1. The main objective of the cultural and humanitarian foreign relations reside in protecting the culture 

and the way of life of Mongols, endowing their unique cultural heritage and enriching it with the 

achievements of world culture, restoring national historical and cultural assets, recovering cultural 

and art relics from abroad, in using cultural cooperation for the purpose of educating and training 

skilled personnel capable of working in new conditions, introducing Mongolia to foreign countries, 

expanding the ranks of well-wishers and supporters of Mongolia, encouraging Mongolian studies in 

other nations and promoting mutual understanding and trust165. 

2. In promoting cultural and humanitarian cooperation, most of country will practice both Government 

and people’s diplomacy, and apply the principle of respect for human rights, freedoms, equality and 

mutual benefit166. 

3. In developing humanitarian relations with foreign countries, Mongolia shall adhere to the following 

guidelines167. 

162Science and Technology Master Plan (2007-2020) of Mongolia. Available at: 
http://unesdoc.unesco.org/images/0015/001514/151490E.pdf 
163[In my view, in implementing its scientific and technological foreign policy, Mongolia shall adhere to the 
following basic guidelines: a) Introduction advanced technology and methods into production and services. In doing 
so, priority will be given to the selective introduction of research-intensive technology. Greater attention will be paid 
to introducing technologies related to processing mineral resources, raw materials of animal and plant extraction, 
and use of renewable energy sources; 
b) Gearing the national scientific and technological information system to the international information network; 
c) Developing bilateral and multilateral cooperation in the field of intellectual property as well as science and 
technology. etc.] 
164Төрөөс соёлын талаар баримтлах бодлого, Монгол Улсын Их Хурлын Тогтоол, 2012 оны 52 Дугаар, 
Available at: http://mcst.gov.mn/p/85 
165Монгол Улсын Үндэсний аюулгүй байдлын үзэл баримтлал, Улсын Их Хурал, 1994 он 
166Ko, Haksoo; Koo, Joanne, Cultural Values and the Korean Negotiator, Journal of Korean Law Vol.9 No.2, pp. 
225-224 
167[In my view, in developing humanitarian relations with foreign countries, Mongolia shall adhere to the following 
guidelines:  
a) Safeguarding the rights, freedoms, legitimate interests and the security of Mongolian citizens residing or traveling 
abroad through the promotion of broad cooperation with foreign countries in the legal sphere; 
b) enhancing contacts and cooperation with Mongolian nationals residing abroad and mutual support in preserving 
and developing the Mongolian language, culture, and traditions as well as securing their contributions to Mongolia’s 
progress and growth; 
c) taking preventive measures to thwart the influence of reactionary movements and groups prejudicial to the 
national security of Mongolia and the unity of its people; 
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3.4.4.2. Investment Policy of Mongolia  

Mongolia has a very open foreign direct investments regime. Investment and trade liberalization have 

been pillars of the country’s development strategy since the early 1990s. An impressive body of new laws 

affecting all aspects of corporate life has been introduced in the recent past, which is generally clear and 

up to standards. As a result of this consistent effort, Mongolia is today one of the most open economies in 

the region, including in its approach to foreign investment. 

With respect to the leisure tourism segment, further improvements of the institutional infrastructure and 

branding and promotion of services at the national level would stimulate the sector and attract more 

domestic and foreign investors in this area.  

A more comprehensive analysis of investment policy in Mongolia is provided in next parts based on 

insights from investment policy review. 

Since 1992, Mongolia has been carrying out major policy reforms generally aimed at introducing 

commercial legislation based on modem practice, often with the assistance of international donor 

agencies. Virtually all of the legislation currently in force, including the key laws affecting business, has 

been introduced over the last 20 years, and several laws introduced during this period are already 

undergoing a process of revision to ensure continued consistency with international best practice. In most 

regulatory areas, therefore, the basic legislation is modem and up to standards and the transition from a 

d) Giving priority to training in developed countries of Mongolian students, managerial personnel and specialists in 
the field of market economy, politics, law, management and marketing as well as in the leading areas of the 
country’s scientific and technological fields. In doing so, Mongolia shall seek to benefit from specialized funds of 
international organizations and developed countries, scholarships of public and private universities and institutes for 
the purpose of training students, upgrading specialists, arranging degree studies, training highly skilled workers as 
well as for using the services of foreign lecturers and scholars of excellence; 
e) Studying the advanced methods and technology of training and management of foreign countries in general 
education and vocational training with a view to applying them flexibly in a way suiting the specific conditions of 
the country; 
f) in restoring and protecting Mongolia’s historical, cultural and natural heritage and assets and in sharing them with 
other nations, Mongolia shall cooperate with Asian countries which have similar historical, religious and cultural 
legacies as well as with other interested countries, UNESCO and other related international organizations; 
g) promoting active relations with international organizations, foundations and non-governmental institutions in the 
field of education, culture, arts, sports and information, acceding to relevant treaties, establishing and promoting 
direct ties between similar organizations, encouraging the exchange of scholars, teachers, creative workers, 
representatives of the media and sportsmen, taking part in international cultural, art and sport events, and organizing 
such measures in the country; 
h) Promoting cooperation designed to help bring about favorable external conditions for ensuring the country’s 
ecological security, maintaining its ecological balance and protecting nature. 
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planned system is largely complete, at least on paper.  

 

Only few legal and regulatory deficiencies remain in areas such as: I) the foreign investment legislation, 

which needs revision in line with Mongolia's liberal attitude to FDI; 2) company operations, where 

permitting and controls remain focused on sanctioning rather than ensuring compliance with the mines; 3) 

the regime for the entry of foreign skills, which does not foster the attraction and diffusion of skills 

necessary to the country's development; 4) the minerals law, which needs to better protect public interest; 

5) the concessions regime, where stricter project selection criteria are needed; and finally 6) governance, 

both as regards public access to information as well as the implementation of key anti-corruption 

legislation.  

 

The legislative reform effort, however, was seldom accompanied by the institution-building required for 

the administration to absorb, monitor and enforce the new legislation. As a result, implementation is often 

partial or deficient168. The limited budgetary capacity of the GoM, widespread governance issues and the 

lack of skills and familiarity with the principles of a market economy are among the key reasons for the 

current institutional weakness of many government agencies, and constitute serious impediments to 

entrepreneurship and private sector development.  

 

Such institutional weakness is particularly evident in the mining and tourism sector. The sector is still in 

its infancy, yet it has considerable potential, and it has so far grown in spite of limited Government 

support. The institutional foundations for planning and managing the sector are generally inadequate, and 

various challenges need to be overcome to exploit the potential, especially in the context of regional 

diversification and poverty reduction. There are also considerable opportunities to develop the sector 

through the involvement of different forms of FDI and foreign operations.  

 

However, as discussed in this part investment policy review, achieving this requires wide-ranging reform 

of the sector and the implementation of an ambitious reform program, including: 

Mongolia has made tremendous progress in its transition from a state-led, command economy to a 

democratic, market economy. The transition has been successful overall with the private sector 

constituting over 70 percent of the nation’s GDP; up from only 4 percent in 1990. At the time the last 

strategy was written (2002) annual per capita GNI was a mere US $450. The annual per capita GNI has 

more than tripled to US $8466 in 2014. Mongolia is now a lower-middle income country with great 

168Unentugs Shagdar, Economic Development and the Rule of Law, Mongolian Law review. Ulaanbaatar.,2012; and 
Available at: www.trends.mn 
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potential for rapid growth in the next 20 years169. 

 

3.4.4.2.1. Government Policy of Mongolia for Investment 

In September 2012, Mongolian Government published its platform for the 2012-2016 terms which 

included a specific mining policy aimed at developing the sector. The focus of the policy is on economic 

and environmental sustainability, improved enforcement of regulations, transparency and adding value to 

exports. Alongside this, the new government also stated its aim to reduce economic dependence on 

mining through an economic diversification policy. The policy comprises of seven components:  

 Industrialization;  

 Wool, cashmere and leather; 

 Livestock rearing, meat and milk production; 

 Tourism; 

 Advanced technologies;  

 Production of import-substitute and export products;  

 Services and infrastructure. 

The Government of Mongolia adopted the Millennium Development Goals-Based Comprehensive 

National Development Strategy of Mongolia (NDS) with two implementation phases: in the medium-

_term first phase (2007-2015) the goal is to achieve the MDGs and in the long-'term second phase (2016-

2021) the aim is to transform Mongolia into a dynamic knowledge and high technology based economy. 

The NDS foresees the gradual reduction of government involvement to give way to a strong private sector. 

One other important aim is to take initiatives to diversify the economy away from the emerging dominant 

mining sector. 

Mongolia’s economic growth and development priorities and policies are defined in the fifth chapter of 

the ‘Millennium Development Goals-based Comprehensive National Development Strategy of Mongolia’ 

(MDGCDS) adopted in 2009. The 16-year strategy is divided in to two phases, the first running to 2015170.  

I think, that’s strategies is very ambitious, in some areas un-implementable and lacks clear priorities and 

timeframes.  

It states the main objective of the Government of Mongolia economic policy is to achieve, in the period 

2007-2015, the Millennium Development Goals171:  

169World Economic Forum, The global competitiveness report 2011-2012, Geneva, 2013 
170Millennium Development Goals-based Comprehensive National Development Strategy of Mongolia, Parliament of 
Mongolia, Resolution #58, 2008, Feb, 12.  
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1) Reach an average annual economic growth of 14 percent  

2) Increase GDP per capita to at least US $9,0000 

3) Establish the basis for intensive economic development  

4) Maintain an average annual economic growth at no less than 12 percent in 2016-2021  

5) Consolidate and develop a knowledge-based economy  

6) Increase GDP per capita to a minimum of US $12,000  

7) Create economic capacity and resources to reach the level of the world’s middle income countries.  

 

Key elements of the strategy include increasing labor productivity, increasing investment efficiency, 

diversifying the economy, increasing exports, introducing technology, improving the business 

environment, and improving infrastructure.  

On the macroeconomic level, budgetary policy aims to enhance economic growth, ensure budget and 

financial sustainability, increase incomes of the population and provide a sound welfare benefits system. 

Taxation policy will strengthen private sector-led economic growth and allow for the domination of 

export-oriented production and services. Inflation and external debt will be managed, interest rates 

lowered, and favorable investment, trade and banking environments created.  

The country’s competitiveness will be improved and obstacles to private sector growth removed. 

Although the mining sector features prominently in the strategy, the Government of Mongolia 

acknowledges the need for economic diversification, small and medium size enterprises (SME) 

development, food security, food self-sufficiency and agricultural development, and tourism development.  

On infrastructure, the Government of Mongolia will address the needs of the population and economic 

development by focusing on roads & transportation, energy, fuel, information communication technology 

(ICT), planning and construction. ICT is viewed as the main accelerator of Mongolia’s economic and 

social development in the 21st century. 

3.4.4.3. Mongolian Attracting Factors of Foreign Investments 

In my view, effective use of foreign investment provides an additional opportunity to reach the state's 

economic and social development. Above, this kind of research remains relevant in the contemporary 

economy. It is well known that the improvement of public policy in the sphere of foreign investment is 

one of the driving forces of economic developments in the country. Investment activity in Mongolia, 

political and economic reforms are largely limited, primarily due to lack of own funds of enterprises to 

171Parliament of Mongolia, Resolution #58, 2008, Feb, 12. Available at: www.parliament.gov.mn 
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conduct business. The source of funding for the economy of Mongolia in the conditions of a lack of own 

investment resources are foreign investments in various forms.  

Foreign direct investment plays an important role in modern Mongolia and it is determining the dynamics 

of economic growth, the depth and scope, as well as the rate of transformation of economic systems at 

national and regional levels. The positive impact of foreign investment is manifested not only through 

extension of funding from foreign sources, but also due to such external effects, those both technological 

and institutional externalities.  

Foreign direct investment is attracted by certain factors that form the comparative advantage of the region. 

Such as: economic indicators, the level of development of physical infrastructure, the level of institutional 

development of the region, the regional economic policy, openness of the region for foreign economic 

relations, geographical features of the region etc. With the establishment of joint ventures with foreign 

capital, Mongolia imported technology and relevant institutions that the principles of corporate conduct 

which accelerates the process of market reform and institutional development infrastructure. The process 

of stimulating direct investments inflows can be considered at three levels: nationally, regionally and at 

the level of individual firms, or investment project. Stimulation of foreign investment at the national level 

is associated mainly with the macroeconomic policy, financial stability and restructuring. Regional level 

of stimulation of foreign investment involves activities in various areas-from development to production 

formation of transport and business infrastructure development and socio-cultural environment, 

combining micro-and macro-economic factors of decision-making foreign investors under direct 

investment. Provision of foreign investment atthe firm level involves consideration of many subjective 

factors, including the important place occupied by the quality of investment projects, transparency of the 

company and to protect the interests of owners’ opportunistic behavior.  

In today's global economy, practically all countries, particularly developing countries, all longer compete 

with each other for more foreign direct investments to ensure receipt of capital, technology, management 

skills, information, goods and services that contribute in the long run economic growth of the country.  

In my view, after the opening the Mongolian free market economy for the foreign investors it has already 

passed more than twenty years. However, Mongolia still lags far behind many countries in transition 

economies in terms of the incoming capital. In Mongolia there are certain factors that attract FDI and also 

can be indicated as comparative advantages of the country. Those are as follows:  

- Political stability; 

- Openness of the economy; 

- Possibility to enter neighbor country’s larger scale market (Russia and China); 

116 

 



- Huge amount of natural and mineral resources reserve; 

- Young and educated labor force; 

- Enormous scale land; 

- Pure and virgin nature; 

- Supporting government policy of foreign direct investment; 

- Membership of global organizations (IMF, WTO etc.). 

 

Therefore all of these factors, enormous reserve of natural and mineral resource is the main attracting 

factor of foreign investments in recent years, because of discovering OyuTolgoi and Tavan Tolgoi mining 

which is the world’s largest copper-gold and coal ore and using its resources, it is expected upon 

completion to account for more than 30% of the country's GDP.  

 

In the following chapter I am going to estimate which attracting factor is significant to foreign 

investments using data from National Statistical Office of Mongolia, World Bank, IMF, and OECD, 

WTO and UNCTAD data and some other resources. 

Above all of these factors, The Millennium Development Goals-based Comprehensive National 

Development Strategy of Mongolia shall be based on the following principles:  

The vision for Mongolia’s national development by the year 2021 is defined as follows: “Mongolia is a 

country with vast lands, abundant natural resources, admirable history, and glorious future.” “We, 

Mongols, shall respect our history and culture, have our national dignity, and be highly educated and 

confident in ourselves so as to realize our desires and aspirations live comfortable, prosperous and 

contented lives in our homeland.” Mongolia’s development is a guarantee of its security and 

independence. The root source of its development lies in the national unity172. 

3.4.4.4. Future Trends of Foreign Investment  

Mongolia is at the brink of rapid development. The IMF estimated that Mongolia's current GDP that is 

less than 5 billion USD will double within 5 years and average annual GDP growth from 2013 through 

2016 can be 20%, as GDP doubles in 2020, the GDP per capita could grow from 1916 USD to 7000 USD 

within 10 years. However, national economic growth estimates say that our country's GDP will grow 2.8 

times by 2015 compared to 2010 and by 2021 GDP will grow 7,6 times173.’ As of 2010 the investment in 

172Millennium Development Goals-based Comprehensive National Development Strategy of Mongolia, Parliament of 
Mongolia, Resolution #58, Article 3.3. 2008, Feb, 12. 
173IMF 2013 Article IV Consultation—Staff Report; Press Release and Statement by the Executive Director for 
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mining sector constituted over 60 percent of total investment and exports of this sector have rapidly 

increased showing robust signs of further growth. Over 80 percent of total exports of Mongolia are from 

mining sector174 and most of them are products with primary processing.  

High economic growth will result from mining exploitation, processing industries and large infrastructure 

projects. This can be viewed as first steps of the transition from raw material based economy to one based 

on processing industry. Thus, the industry's proportion in the national economic structure will expand. In 

2010 the industry was 46 percent whereas in 2015 it will grow into 58% and in 2021 57%. Agriculture 

was 14% in 2010 and it is estimated to reduce to 11 percent in 2015 and 8% in 2021. Service sector was 

40% in 2010 which will be changed into 31% by 2015, and 35% in 2021175.  

Once Oyu tolgoi copper and gold, Tavan tolgoi's coal mining start operations and with the launch of 

industrial park of Sainshand and other large industries the medium term foreign trade indicators will 

improve significantly. These construction projects will require large amount of investment and 

international experts and researchers estimated that Mongolia's economy has the absorption capacity of 

about 40 billion USD in coming years.  

The size of domestic investment and foreign loan (which should not exceed certain percent of GDP) is 

limited, therefore, foreign investment will play the main role. In order to attract foreign capital that will 

ensure high growth of development there is a need to improve legal environment for foreign investment 

and the absorption capacity of the economy on one hand, and to involve government regulation for the 

purpose of reducing risks associated with the development driven by the mining, on the other hand.  

The Resolution No.48 of the Parliament of Mongolia issued in 2010 approved a revised version of the 

National Security Concept (NSC) and Resolution No.10 of 2011 approved the revised version of the 

Foreign Policy Concept (FPC)176. These concepts provide clear-cut provisions on the policy to be pursued 

on foreign investment. NSC177 defines the decisive role of national investors in the country's economic 

development and contains concrete provisions that state "... balanced investment policy shall be pursued 

to balance amount of investments from neighboring countries and other highly developed countries in 

strategically significant sectors" and "use foreign investment as an important leverage and instrument to 

Mongolia, IMF, Country Report No. 14/64, 2014. Available at: 
http://www.imf.org/external/pubs/ft/scr/2014/cr1464.pdf; 
Available at:http://www.worldbank.org/en/news/feature/2014/07/03/mongolia-economic-update-july-2014. 
174National Statistic Report, 2014.   
175Millennium Development Goals-based Comprehensive National Development Strategy of Mongolia, Parliament of 
Mongolia, Resolution #58, Article 3.3. 2008, Feb, 12. 
176 See: National Security Concept (NSC) and Resolution (NSC). Available at: www.legalinfo.mn 
177 See: Foreign Policy Concept (FPC). Available at: www.legalinfo.mn 
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improve competitive capacity, financial and management effectiveness, introduce new technology and 

pave foundations for long term development" The FPC states that on the basis of the National Security 

Concept the country will strive to ensure its economic security in all aspects and avoid becoming too 

dependent on any other country.  

It also states concrete activities to be carried out in economic sectors like to introduce the best technology 

and management, improve competitiveness by bringing the quality and standards of works, services and 

products closer to international standards, promote exports; fully process mining and agricultural raw 

materials, produce value-added products, boost production of import substitutes, increase workplace and 

support development of knowledge based industry ... it also stipulates implementation of renewable 

energy projects and programs, attraction of foreign investment and introduction of modem 

accomplishments in the information technology sector and the support to be rendered to expansion and 

development of national scientific-technological information network.  

Thus, the NSC and FPC provide concrete assignments to the state agencies to implement Mongolia's 

regulated foreign investment policy. Within the framework of these provisions it is important for us to 

work to attract investment from highly industrialized third neighbor countries, especially in production of 

value- added and competitive products.  

Also I would like to highlight the need to incorporate into relevant laws and ensure enforcement of tax 

concessions and tax exemptions on investment as well as providing loan guarantee for economic entities 

running their activities in high end technology based on the "Government Policy on High end Technology 

Industry" approved by the Parliament in June 2010178. As a result of tax exemptions and concessions 

offered to the foreign investment in infrastructure sector by the Law on Foreign Investment of 1993, 

Mongolia has witnessed faster development of cellular phone and internet use compared to its 

neighboring countries and these sectors established together with the foreign investors are now transferred 

to the hands of the national investors. Based on this experience there is a need and possibility to support 

and attract foreign investment in high end technology. 

 

3.5. FOREIGN INVESTMENT LEGAL REGULATION IN MONGOLIA 

 

Today the external and internal favorable legal environment for foreign investment in Mongolia has been 

created. Actually, investment liberalization have been of Mongolia’s development strategy since the early 

1990s. An impressive body of new laws affecting all aspects of corporate life has been introduced in the 

178See: Parliament of Mongolia, Resolution #12, 2010. Available at: www.parliament.gov.mn 
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recent past, which is generally clear and up to standards. As a result of this consistent effort, Mongolia is 

today one of the most open economies in the region, including in its approach to foreign investment.  

As will be described in this chapter, however, institutional weakness affects most regulatory areas and 

important policy implementation challenges remain, which limit the effectiveness of the reform process. 

A related governance problem acts as a major obstacle to private sector development as well as 

investment and economic diversification. This chapter presents an assessment of the situation and raises 

issues regarding the investment framework. The recommendations are integrated into next chapter 4179. 

Since the transition into market economy Mongolia has pursued active policy to attract foreign investment. 

The Law on Foreign Investment of 1990 is one of the first legislations to declare open economy and 

regulate important factors of market relations180. 

Based on the knowledge and experience accumulated in the first years of drastic political, economic and 

social changes, Mongolia has revised its Foreign Investment Law in 1993. During the past time no 

substantial amendments were made into this law except increasing the types of investment and ensuring 

sustainability and openness of investment regulations. 

Mongolian Government has steadfastly followed the policy to ensure stable legal environment for foreign 

investment and introduce changes only to grant more favorable terms to investment regimes and 

regulations181. A vivid evidence of this policy is seen from the stable implementation of the Law on 

Foreign Investment of 1993 until now. 

 

Mongolia is one of the countries which have a special law and a specialized state administrative 

organization on foreign investment. This is another advantage offered by our country's foreign investment 

legal environment and state regulation. The objectives of the Law on Foreign Investment are to promote 

foreign investment, protect rights and assets of investors and to regulate relations pertaining to foreign 

investment. 

A member of WTO since 1997, Mongolia acceded to the “Washington Convention on Investment Dispute 

Settlement182 of 1965 in 1996, joined the “Seoul Convention on Investment Insurance of 1985” in 1999 

179See: Chapter 4. 
180Unentugs Shagdar, General Prospects of the Asia-Pacific Community and Mongolia’s Position, Ministry of 
Foreign Affairs; Mongolia and Soros Foundation, Ulaanbaatar.,2002 
181Unentugs Shagdar, Mongolian Investment Legal Environment. Seoul, 2012.pp.85-120.   
182 [The International Centre for Settlement of Investment Disputes (ICSID) is an international arbitration institution 
which facilitates legal dispute resolution and conciliation between international investors. The ICSID is a member of 
the World Bank Group, from which it receives funding, and is headquartered in Washington, D.C., in the United 
States. It was established in 1966 as an autonomous, multilateral specialized institution to encourage international 
flow of investment and mitigate non-commercial risks by a treaty drafted by the International Bank for 
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and a member of the Multilateral Investment Guarantee Agency (MIGA)183 of the World Bank Group and 

investors will thus be eligible for risk insurance through MIGA. Mongolia respectively signed the 

“Agreement on Mutual Protection and Promotion of Investment” more than 40 countries184, “Agreement 

on Avoidance of Double Taxation” signed with 34 countries185. 

Figure 11. Investment Protection 

Source: Reflects author’s own view 

By the Law on Foreign Investment /passed in 1990 and subsequently revised in 1993, 1998, 2002, 2008 

and 2013/ the foreign investor may run any business in all areas of production and all services other than 

those prohibited by the laws of Mongolia; establish wholly foreign-owned business entities or joint 

business entities with Mongolian investors. The Constitution of Mongolia protects foreign direct 

investment and the Foreign Investment Law complemented by relevant legislation and regulations, as 

well as international treaties and agreements to which Mongolia is bound and thus it is prohibits 

nationalizing and illegally confiscating assets and capital of foreign investors. Foreign investors receive 

treatment equal to that enjoyed by domestic investors as regards rights to own, utilize and exploit assets 

and capital. 

Reconstruction and Development's executive directors and signed by member countries.] 
183[The Convention Establishing the Multilateral Investment Guarantee Agency (MIGA) was submitted to the Board 
of Governors of the International Bank for Reconstruction and Development on October 11, 1985, and went into 
effect on April 12, 1988. The Convention was amended by the Council of Governors of MIGA effective November 
14, 2010.] 
184OECD Investment Policy Reviews, 2013. 
185[The list of countries that have entered into “The Agreement for the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with respect to Taxes on Income and on Capital” with the Government of Mongolia.] 
Database, General Department of Taxation of Mongolia. Available at: http://en.mta.mn/pages/26 

Washington 
Convention  

Agreement on Mutual 
protection and 
Promotion of 
Investment  

Agreement Avoidance 
of Double Taxation 

Seoul Convention  

WTO 

Member of Mutual 
Investment 

Guarantee Agency 

Investor  

121 

 

                                                                                                                                        

http://en.mta.mn/pages/26


Amendments of 2002 were are aimed to create more favorable legal environment for foreign investment, 

to improve the legal conditions for potential long-term investors and to bring Mongolian FDI legal 

environment close to the international. Amendments of 2008 were legalized the requirements from the 

foreign investors to create the minimum of investment in 100 000 USD to attract the interests of its 

biggest investors and attribute the quality of foreign investment186.  

Foreign investors are grantees the following rights:  

① to own, utilize and dispose of investment assets and to repatriate capital invested in Mon

golia;  

② to manage and to participate in management of economic entities with foreign investment

participation; to assign and transfer their rights and duties to other legal bodies;  

③ to transfer the following revenue, income and profits out of Mongolia  

- Dividends and income associated with shareholders' contributions;  

- Income associated with disposal of assets, bond sales and transfer of ownership rights and 

liquidation of assets. Foreign investors are permitted to lease land for up to 60 years and 

such a lease can be extended for another 40 years.  

 

Foreign investors have a right conclude a Stability Agreement with the Government of Mongolia Foreign 

investors have a right implement an investment project without registering a business entity in Mongolia 

With the purpose to improve the competitive capacity of the country, to create new workplace, to decrease 

informal economy and to bring the legal environment close to the international standards, the Parliament 

of Mongolia amended set of laws on taxes in June 2006. According to those laws, the taxes of business 

entities has decreased by 5% each and became 10% and 25% that as we consider, is a big concession to 

investors.  

 

On 5th of March 2008, the Government in its Resolution No.83 has re-approved a list of priority sectors. 

For instance, in manufacturing sector production of: processed oil products or refinery of oil and coal iron 

and steel production processed products in coke furnace The Mongolian Government is fully committed 

to create better investment and business climate and eliminate retraining problems as quickly as possible 

and thus, for instance, in 2001 in the new Special Licensing Law of the government of Mongolia has 

reduced the number of licenses and permissions that needed to be obtained for business activities from 

600 to 82. Foreign Investment Agency of Mongolia makes foreign investors’ registration procedure 

prompter and quicker and all issues relevant to set up a foreign invested company will be decided in 3 

working days.  

 

186Foreign Investment Law of Mongolia, Available at: www.legalinfo.mn 
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Since July, 2005, Mongolia became eligible for exporting to the EU market without any duties or quota 

under the GSP Plus scheme. As a result, there is an opportunity to supply over 7200 product items to all 

the 27 EU member countries (for instance, copper and copper products, iron and iron products, zinc, 

aluminums, lead and lead products edible products of animal origin, meat, meat offal or blood products, 

prepared or preserved meat, textile, knitted or crocheted articles, wool, cashmere, woolen and cashmere 

products, wool, fine or coarse animal hair, horsehair, yarn just to name a few)187. In this relation, it is 

obvious that not only domestic enterprises but also foreign invested industries will benefit and it is with 

no doubt that their numbers will also grow.  

 

One of the factors in increasing foreign direct investment in Mongolia, besides new investors, re-

investment made by the exciting investors plays an important role proving that Mongolia has created 

favorable investment climate that has been noted by the international organizations. A favorable condition 

for investment and business created by the Government of Mongolia was also noted by the international 

organizations, for instance, in the Report of UNCTAD, it highlights the continued growth of foreign direct 

investment in Mongolia whereby the country entered into the list of the leading countries by investment 

capacity index among 140 countries188.  

 

In 2014, the two internationally-renowned agencies Moody’s and Fitch Rating has assigned long-term 

foreign currency and local currency rating of B1+ to Mongolia189. Mongolia currently enjoying stable 

economic growth and moderate inflation according to a WTO Secretariat report on Mongolia Trade 

Policy Review made in March, 2005. Also, in 2005, the Government of Mongolia has successfully 

completed the Trade policy review by the WTO. The World Bank with the cooperation of International 

Finance Cooperation has conducted “Doing business 2007” research on business legal framework of 175 

countries and Mongolia is included in the leading 45 countries that have a favorable business environment. 

 

The amount of foreign investment in Mongolia is increasing day-by-day as a result of favorable external 

and internal legal environment of foreign investment. As a result of the Government effort to create more 

favorable climate for investment, the foreign investment amount is steadily increasing year by year and its 

socio-economic influence is becoming more tangible. 

 

 

187See: Important dates of EU-Mongolia relations. Available at: http://news.bbc.co.uk/2/hi/asia-
pacific/country_profiles/1235560.stm 
188Country Report 2013, UNCTAD, 2014.  
189Moody's Investors Service, Global Credit Research, Outlook for Mongolia's ratings,Boston, Massachusetts 
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Figure.12. Legal Environment for FDI 

 
Source: Reflects author’s own view 

Mongolia has an open and simplified legal regulations regarding foreign investment and permission to 

establish an economic entity with foreign investment is granted within 3-5 working days. The legal 

stipulation of the registration of economic entities with foreign investment is an important regulation 

aiming at ensuring sustainability, openness and transparency of this process. Foreign investors can make 

any investments except in industries and services prohibited by the laws of Mongolia. Also the investment 

could be made in any territory except those prohibited by the legislations. The types and implementation 

forms of foreign investment are in conformity with the global standards. It is prohibited to nationalize or 

illegally confiscate foreign investment on the territory of Mongolia and foreign investors are provided by 

the law with the favorable conditions that are no less than those offered to Mongolian investors in 

possessing, using and disposing investments they made. Mongolia also follows the principle of non-

discrimination of investment by types and sources. Foreign investors give more priority to sustainability 

than to any concession or exemptions. 

Mongolia has a regulation which allows an investor of 20 million or more USD in Mongolia upon his/her 

request to establish a stability agreement for 10-15 years with the Cabinet member in charge of tax policy 

on behalf of the Government of Mongolia to guarantee stable environment to conduct activities.  

 

Foreign investment is not only protected by national legislations in Mongolia but also by legal protection 

backed up by the international treaties190.  

Therefore, investors view Mongolia's foreign investment environment as adequate and accordingly carry 

out their activities. The researchers, too, are of opinion that the Law of Mongolia on Foreign Investment 

provides the legal environment for foreign investment in mineral resources sector. 

190Supra note: 185.  
124 

 

                                           



 

In 2003 Mongolia adopted an Economic Growth and Poverty Reduction Strategy, which built upon a 

series of policy reforms to accelerate growth and make it more pro-poor. This strategy features private 

sector-led growth, and launches measures for improvement in the business environment, particularly for 

rural entities and small and medium enterprises (SMEs), including finance for these activities; 

development of energy, road, communication and information technology infrastructure; and promotion 

of FDI and external trade. The strategy also calls for restructuring to make Mongolia’s economy more 

competitive: privatization and regulatory, land and social service reform. It foresees substantial efforts to 

create income-earning opportunities for the poor, and to rationalize social service delivery and give it a 

pro-poor focus. Over the medium term, strategy implementation will involve resources equivalent to 40 % 

to 45 % of Mongolia’s GDP191. 

 

3.5.1. General Legal Guarantees and Obligations 

Mongolia implements certain policies to improve the legal regulation in order to promote the foreign 

investment. The amendments to the foreign investment law which was first adopted in 1993 have been 

done few times in order to make the investment regulation more constant, open and vary the investment 

types. There are more than 20 laws on the foreign investment.  

In 2012 year the law on the foreign investment which regulates the activities of business entities working 

in strategically important industry has been adopted. The law was criticized that it restricts the foreign 

investment. All countries with good governance has special regulation in the strategically important 

industry. So the above mentioned law was adopted following the world standard but the political actions 

in the form of “Resource Nationalism” had been implemented which was ill-favored by the investors. 

Consequently, the streams of investment directing Mongolia fall down. The statistics shows that in 2013, 

2014 the foreign investment dropped by 46%192.  

 

In order to protect national security the percentage of investment from one country ca not exceed the one 

third of all the foreign investment and China is leading the list for the 14 years.  Sometimes that 

protection misunderstands as it aimed to restrict the Chinese investment. Highlighting here, that in order 

to decrease the Chinese investment and keep balance, other foreign investment attracting policy is 

implemented rather than restricting the Chinese one. (By the end December of 2013 investment from 

China to Mongolia was registered as 3.6 billion US$ which is the 31, 71% of the total foreign investment.)  

 

Mongolia accede to the Washington Convention on the settlement of investment disputes between states 

191С.Дэмбэрэл, Mонгол Улсын Хөрөнгө Оруулалтын Бодлого, Цаашдын Зорилт, Зууны мэдээ сонин, 2014 (85) 
192Statistic report, National Statistic Office of Mongolia, 2014. 
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and nationals of other states, convention on the recognition and enforcement of foreign arbitral awards, 

Seoul Convention on investment insurance. Also it made bilateral investment treaties /BIT/ with 43 

nations193.  

 

Mongolia singed on the cooperation treaty with European Union in 2010. The treaty’s importance is in 

bringing the Mongolia and EU relation in the new step especially in the field of economy, investment 

cooperation; building legal environment to adopt the European standard which was the one of the main 

purposes made by the government. Mongolia made bilateral transparency agreement in Matters Related to 

International Trade and Investment with United States Bilateral Investment Treaty with Canada is in 

negotiation level and first Comprehensive economic partnership and Free Trade Agreement with Japan194 

is signed195.  

Also in order to promote the investment it cooperates with United Nations Conference on Trade and 

Development /UNCTAD/ and other organizations in UN system.   

 

3.5.2. Scope of the New Investment Law 

Scope of the New Investment Law extends to the regulation, protection and promotion of investment by 

foreign and domestic entities in Mongolia. Mongolian New Investment Law comes into effect on 1 

November 2013 and replaces the Law of Mongolia on Foreign Investment196, enacted on 10 May 1993, as 

amended ("Foreign Investment Law") and the Law of Mongolia on the Regulation of Foreign Investment 

in Business Entities Operating in Sectors of Strategic Importance197, enacted on 17 May 2012, as 

amended ("SFI Law”). The Investment Law eases the regulatory approval requirements for foreign 

private investment and streamlines the registration process for foreign direct investment. Further, it sets 

out certain legal guarantees and incentives so as to promote investment activities in Mongolia. 

 

In addition to the repeal of the SFI Law and the Foreign Investment Law, 9 other laws, including the Law 

of Mongolian the State Registration of Legal Entities, enacted on 23 May2003, as amended ("Legal 

193UNCTAD data. Available at: www.unctad.org 
194[After three years of negotiations, Japan and Mongolia have signed a free trade agreement, paving the way for the 
trade pact to take effect later this year or early in 2016. This is first FTA in Mongolia. The FTA, officially called the 
Japan-Mongolia Economic Partnership Agreement, was signed in Tokyo Tuesday by Japanese Prime Minister 
Shinzo Abe and his Mongolian counterpart, Chimed Saikhanbileg. Under the agreement, the two Asian countries 
will eliminate import tariffs within 10 years on most products traded between them] Agreement between Japan and 
Mongolia for an Economic Partnership, Available at: http://www.mofa.go.jp/a_o/c_m2/mn/page3e_000298.html 
195Ministry of Foreign Affairs of Mongolia data, 2015; and Wall Street Journal newspaper, January 28, 2015; and 
World Bank, IMF data,2015. Available at: www.mfa.gov.mn 
196Law of Mongolia on Foreign Investment. Available at: www.legalinfo.mn 
197Mongolian Law on the Regulation of Foreign Investment in Business Entities Operating in Sectors of Strategic 
Importance. Available at: www.legalinfo.mn 
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Entities State Registration Law"), are amended in order to implement the Investment Law. Further, the 

Law of Mongolia on the Implementation Procedure for the Investment Law ("Implementation Procedure") 

was approved to provide for application of the Investment Law to existing investment. 

Under the Investment Law, "investment" is defined as “tangible or intangible assets invested in share 

capital of a legal entity carrying out profit-making activities in Mongolia as reflected in the financial 

statements". 

 

In 2012, new law was adopted to regulate the enterprises operating in the field of strategic importance. To 

invest Mongolia according this law: Foreign state-owned legal entities, legal entities in cooperation with 

foreign state, international organizations, their affiliates and third parties to operate and make direct 

investment in Mongolian should work through their legal entity registered in Mongolia after getting the 

required permissions from Mongolian government. 

It is enacted that the special license from the government should be obtained to operate in the field 

of strategic importance for national security in those sectors: -banking and finance; -media information 

communication. 

 

The approval of this law decreased the foreign investment in Mongolia between 2012 and 2013 by 40% 

within 1 year. Even this incorrect law was annihilated in 2013 year the negative influence of the law has 

nearly stopped the foreign investment flow and the drop has become 60 percent between 2012 

and2014198.Clearly, it is the evidence how negative results can be brought by the investment unstable 

legal environment. 

 

A foreign-invested entity is defined as a business entity (i) which is incorporated in accordance with the 

laws of Mongolia; (ii) in which foreign investor(s) hold(s) a 25% or more interest; and (iii) the capital 

contributions made by each foreign investor (shareholder) exceeds US$ 100,000 or theMNT equivalent of 

the same. This means that a joint venture between Mongolian and foreign investors may need to comply 

with higher share capital requirements than those which existed under the Foreign Investment Law. It is 

not clear whether existing foreign-invested companies must comply with the new capital requirements. 

 

The Investment Law expressly does not apply to investments by Mongolian state authorities with State 

funding nor to investments by international organizations, (NGO)199s and private persons in the form of 

donations or ex gratia grants. Further, the relevant provisions of the Investment Law will not apply tothe 

entry into of investment agreements relating to the nuclear energy sector. 

198Statistic report, National Statistic Office of Mongolia, 2013; 2014. 
199[Non-Government Organization] 
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The Investment Agency will continue to have the main authority to implement state policy and laws and 

regulations on investment. Among other powers, the Investment Agency issues approvals for certain 

equity investment made by a foreign state-owned legal entity. 

 

The Investment Law provides that an ad hoc board (including representative(s) of investor(s)) will be 

established by the cabinet minister in charge of investment matters with a mandate to provide opinions 

and recommendations for the issue of tax stabilization certificates. The will issue regulations for the 

composition and operational procedure of such ad hoc board. 

Subject to approval requirements for FSOEs, investors may invest in any production or services sector 

which is not prohibited or restricted by law. Prohibited sectors are specified as narcotics, gambling, 

pornography, or pyramid sales or marketing. Certain regulated sectors are also subject to licensing 

requirements. 

The form of investment may be incorporation of a Mongolian incorporated entity, purchase of securities, 

merger of companies, entry into of concession, production sharing, marketing or management agreements, 

or franchise or financial leasing agreements. 

According to the Implementation Procedure, existing foreign invested companies and representative 

offices that are registered with Investment Agency must re-register with LERO following the expiry of 

their Investment Agency certificates. Otherwise, such entities or representative offices may continue their 

operations under existing certificates. 

 

3.5.2.1. Registration Framework for Foreign Investment 

Under the Investment Law, foreign investors may establish a presence to do business in Mongolia only 

through (i) a foreign-invested business entity or (ii) a representative office. No other form of corporate 

vehicle such as a branch, is currently provided for. Although a reference is made to “business entity" 

which may include any corporate forms for-profit-making activities, in practice a limited liability 

companies the most common vehicle used to establish a presence in Mongolia. 

The Investment Law expressly provides that a foreign or domestic investor may make an investment on 

the basis of registration of a legal entity in accordance with the Law of Mongolia on Company, (as revised) 

enacted on 6 October2011, the Legal Entities State Registration Law and other relevant laws and 

regulations. This is similar to the process under the Foreign Investment Law where foreign-invested 

entities need to be registered with Investment Agency and LERO, save that the two-stage process has 

become a one-step registration. However, an FSOE200 may only make an investment upon obtaining 

200[The Investment Law comes into effect on 1 November 2013 and replaces the Law of Mongolia on Foreign 
Investment, enacted on 10 May 1993, as amended ("Foreign Investment Law") and the Law of Mongolia on the 
Regulation of Foreign Investment in Business Entities Operating in Sectors of Strategic Importance, enacted on 17 
May 2012, as amended ("SFI Law").]  
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approval from the MED as specified in the Investment Law as discussed below. 

Accordingly, investment made by foreign or domestic private investors will no longer be subject to 

general approval requirements, other than registration to the extent required, and licensing or other 

requirements under sector-specific legislation. 

 

3.5.2.2. Regulation of Investment by a Foreign State-Owned Legal Entity 

The Investment Law stipulates that an FSOE must fulfill theMED's approval procedures for investments 

exceeding a 33per cent or more interest in Mongolian-incorporated legal entities which operate in any of 

the following sectors: 

(a) minerals; 

(b) banking and finance; and 

(c) media and telecommunications. 

The Investment Law does not define these sectors as having strategic importance, but these are identical 

to the sectors that were considered as strategic under the SFI Law. 

The Investment Law sets out the application procedure for seeking approval and the required 

documentation for making an application to the MED. The MED will determine the application within 45 

days of the receipt of the application. 

 

The Investment Law maintains certain criteria specified in theSFI Law for assessing the application which 

are rather subjective, such as whether the investment will contradict with the national security policy of 

Mongolia, restrict competition, or have adverse impact on the budget policy and state revenues. 

According to the Implementation Procedure, the approval requirements under the Investment Law will 

not apply to changes in the shareholding structure in Mongolian entities in which FSOEs owned a 75% or 

more interest as at the date of enactment of the Investment Law. 

 

3.5.2.3. Legal Guarantee 

To ensure a stable regulatory framework, the Investment Law provides that any proposed amendment to 

or repeal of the Investment Law will only be effective upon the affirmative vote of at least two-thirds of 

members of Parliament. This could help to prevent arbitrary or sudden changes in the investment 

environment. Nonetheless, this provision may raise constitutional issues as it seeks to bind future 

parliaments. 

Further, the State may issue a guarantee for stable tax treatment upon request by an investor in accordance 

with the Investment Law. If approved, an investor would be entitled to enjoy stable tax treatment for a 

specific period of time in the form of tax stabilization certificates or investment agreements. 
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The Investment Law provides general legal guarantees of investments such as protection from 

nationalization (by setting out conditions under which nationalization is permitted), protection of 

intellectual property rights, the right to repatriate profits (following the payment of relevant taxes),and 

freedom to choose a dispute resolution forum. 

 

Further, the Investment Law sets out general rights and obligations of investors in relation to their 

operations. Both foreign and domestic investors are obliged: 

 

(a) to comply with Mongolian laws and regulations; 

(b) to provide work and services that are in compliance with national and international standards; 

(c) to maintain accounting records and registers in accordance with international standards; 

(d) to provide necessary information to relevant state authorities, including tax authorities, on a 

timely manner; 

(e) to implement investment activities that are in the interests of customers, environment-friendly, 

and supportive of human development; 

(f) to pay social insurance and health insurance contributions in relation to their employees in 

accordance with applicable legislation; 

(g) to provide training and improve the professional skills of employees and to introduce good 

corporate governance principles; 

(h) to respect the traditions and customs of the Mongolian people; and 

(i) for those who hold stabilization certificates, to make investment in accordance with the 

Investment Law. 

The relevant state authority may impose administrative sanctions on those who failed to comply with the 

statutory obligations specified in items (b) to (f) and (i). Imposition of sanctions for non-compliance with 

comparatively open-ended obligations could be problematic. 

 

3.5.2.4. Promotion of Investment 

The Investment Law specifies tax and non-tax incentives available to investors for making investment in 

Mongolia. 

 

3.5.2.5. Non-Tax Incentives 

To facilitate the operations of investors, the Investment Law provides certain non-tax incentives in 

relation to land rights, customs clearance, foreign labor quotas, and immigration matters. 

General incentives are provided in relation to land rights or immigration and residency permits. Further, 
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certain incentives would be available for those who will implement projects in free economic zones1201, 

industrial and technological parks2202or projects in the infrastructure, production, science and education 

fields, or innovation projects3203.The Investment Law provides a general framework for such incentives 

and the detailed regulations will be provided inspector-specific laws. 

 

3.5.2.6. Tax Incentives 

In relation to tax incentives, investors may be entitled to enjoy the following: 

(a) exemption from the payment of certain taxes; 

(b) preferential tax treatment; 

(c) accelerated depreciation and amortization that is deductible from taxable income; 

(d) carrying forward of losses; and 

(e) deduction of employee training expenses from taxable income. 

 

Further, equipment and technology imported for the following purposes may be exempt from import 

duties and enjoy reduced rate of value added tax (to zero per cent) during the construction period:  

(a) construction of plants for processing of construction materials, petroleum, or agricultural 

products or export-oriented plants; 

(b) construction of plants for nano-, bio- or innovation technology; and  

(c) construction of power plants or railways. 

Specific details of tax incentives will be provided in the relevant tax legislation. 

 

3.5.2.7. Tax Stabilization  

Qualifying projects may enjoy a stable tax environment in accordance with the Investment Law. 

According to the Implementation Procedure, not only new projects but also those projects that have been 

implemented within the 5 years preceding the adoption of the Investment Law and that meet the 

requirements of the Investment Law will be eligible to enjoy tax stabilization benefits. The investment 

amount will be verified by reference to audited financial statements.  

The benefits of tax stabilization will not apply to investment made in activities relating to the production, 

import, and sale of tobacco products or alcoholic beverages. Further, investors who already have entered 

into investment or stability agreements with the Government would not be eligible to apply for a 

Stabilization Certificate. According to the Implementation Procedure, existing stability or investment 

201Law of Mongolia on Free Zones, enacted on 28 June 2002 regulates matters relating to the legal status of free 
(economic) zones in Mongolia. 
202 Industrial and technological parks are regulated by the Law of Mongolian the Legal Status of Industrial and 
Technological Parks, enacted on 17December 2009. 
203Law of Mongolia on Innovation, enacted on 22 May 2012 regulates matters relating to innovation. 
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agreements (such as the Oyu Tolgoi Investment Agreement204) will not be affected by the Investment Law 

and will remain in force until such time as their term expires. 

 

3.5.2.8. Tax Stabilization Certificates  

To promote large-scale investment in Mongolia, the Investment Law proposes to introduce tax 

stabilization certificates ("Stabilization Certificate”)205, which will entitle the holder to enjoy stable tax 

treatment for a period of up to 18 years (and up to 27 years for priority projects). Further, in the event the 

stabilized tax rates are reduced, a holder of the Stabilization Certificate is entitled to the more favorable 

tax treatment.  

The criteria for the issuance of a Stabilization Certificate are:  

- the investment amount exceeds the relevant threshold specified in the Investment Law; 

- environmental impact screening has been carried out; 

- the investment creates new jobs in a sustainable way; and 

- the investment introduces advanced technology. 

 

The most important and quantifiable criteria for a Stabilization Certificate is the amount of investment 

and this is determined by reference to specific sectors and the geographical area within which the 

investment to be made. For capital-intensive mining or industrial projects, the capital expenditure 

requirements to qualify for tax stabilization are higher than for other projects. Further, investment in 

certain regions of Mongolia will attract preferential treatment and a potentially longer term of tax 

stabilization. 

 

The effective period of a Stabilization Certificate will be extended by 1.5 times the period specified in the 

Investment Law in relation to projects: 

(a) that will contribute to the sustainable long-term social and economic development of Mongolia 

by way of producing products to replace imported goods, or export-oriented products and that 

will require investment of more than MNT 500 billion and have a development period of more 

204 The full text of the Oyu Tolgoi Investment Agreement. Available at: 
http://www.turquoisehill.com/i/pdf/Oyu_Tolgoi_IA_ENG.PDF 
205[The law on Investment of Mongolia provides a general regulation for both Mongolian and Foreign investors not 
classifying as local or foreign. In the scope of the law, investors will be guaranteed with stabilized tax environment 
if invested over 10 billion MNT (Tugrug). Moreover, as investor will be issued a Tax Stabilization Certificate which 
is classified in four categories as 5, 8, 10 and 15 years of valid period depending on sector of activity, location and 
investment volume. In conjunction, the period to accomplish the investment as also various as shown in the below 
table, but this regulation does not refer to the industries of mining, heavy machinery and infrastructure.]Law on 
Investment of Mongolia. Available at: www.legalinfo.mn 
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than 3years; or 

(b) that will produce value-added (processed) products for export. 

A Stabilization Certificate will be issued either: 

(i) to a legal entity that implements the project or  

(ii) to a parent company if two or more affiliated companies implement the project. 

The Stabilization Certificate will stabilize the applicable rates for the following taxes: 

(a) corporate income tax; 

(b) customs duties; 

(c) value-added tax; and 

(d) minerals royalties. 

The Investment Law sets out the procedures to apply for, issue, and terminate a Stabilisation Certificate. 

 

3.5.2.9. Investment Agreements 

Another option to stabilize the tax environment provided under the Investment Law is entry into of an 

investment agreement with the Government. an investor whose proposed investment exceeds MNT 500 

billion (approximately US$ 300 million) so applies, it is possible to enter into an investment agreement 

with the Government with the objective of stabilizing the operational environment for making such 

investment, including the tax environment. The Minister of Economic Development will enter into an 

investment agreement with an applicant investor. 

The scope of investment agreements include providing legal guarantees as specified in the Investment 

Law, stabilization of tax environment, and certain regulatory and financial incentives. The term of an 

investment agreement should be similar to that of Stabilisation Certificates.  

Thus, an investor who makes investment in an amount exceeding MNT 500 billion has the option of 

either obtaining a stabilization Certificate or entering into an investment agreement.  

 

Figure 13. Investment Agreement  

Source: Reflects author’s own view 

No less 20 millions USD  

INVESTMENT  
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Compared to Stabilization Certificates, investment agreements would most likely provide better 

protection for investors given that such agreements create binding contractual obligations for the 

Government, as opposed to a Stabilizations Certificate which is an administrative act by the Investment 

Agency. 

 

3.5.2.10. Sanctions 

Non-compliance with the Investment Law attracts administrative penalties as specified above. Also, those 

who obtained stabilization Certificates in breach of the Investment Law will be subject to administrative 

penalties in the form of monetary fines, repayment of taxes, and confiscation of revenues. Where officials 

have unlawfully refused to grant or revoked stabilization Certificates, fines may be imposed. 

 

3.5.3. General Framework for Investment 

For the foreign private direct investment, there was the licensing approval which was abolished and as a 

result of that there has been legal stability, as well as certainty that has been assured under this legal 

system. In regard to the new investment law, one of the characteristics is that compared to the 2012 and 

the 1993 law it was to set the legal framework for the foreign investors. However, in regard to investment 

law it applies for both the foreign and domestic investors so that it is more generic in nature which does 

not distinguish against foreign investors206.  

 

Under this law, foreign investors may invest to all sectors in Mongolia. In other words, it is not that 

foreign investors are restricted to invest in some sectors. Rather, the foreign investors are in the same as 

the domestic investors as which sectors they are to invest. As for the registration by the foreign investors, 

the procedure was simplified and outside that to be one of the characteristics of the investment law. 

However, this would be explained more into the detail by other speakers. With this law in place, the 

foreign direct investment into Mongolia is going to be protected and to be accelerated. And to do so, there 

are some legal guarantees, for example, there is the prohibition of the unlawful expropriation and also 

there is a protection for IPOs.  

 

These were available in 1993 Investment Law that is true. However, in the new investment law, there are 

some new stipulations which have been acted and in which foreign investors can enter into arbitration 

procedure should there be dispute between the foreign investor and other bodies. That was clearly 

simplified in the law. I would say is that one of the stipulations that facilitate and accelerate the foreign 

investors to invest in Mongolia. 

206Supra note: 185.  
134 

 

                                           



In order to further promote the FDI into Mongolia, this investment law needs to be amended with 

requirement of more than 60% of the approval by the MPs so that you would able to ensure the stability 

of this new investment law. On the other hand, in this investment law there are some general obligations 

which stipulated for the investors207. 

 

For example, you need to conform to these Mongolian law and rules and at the same time, you are to 

report about the financials. At the same time, you need to do align with how the rules are set forth in 

Mongolia so that all of these are more or less generative nature. As were said earlier, in Mongolia, when 

the private foreign investors are to invest in Mongolia, it is to be registered in the earlier, there were 

licensing requirements. Licensing was abolished, however, if it is a foreign state-owned company 

investing in Mongolia then there will be an approval which will be required and as you see in the very 

large sectors for the minerals, banking, finance and media, telecommunications. They require the approval 

if it is a foreign state-owned enterprise which is to invest.  

 

If the foreign investor is to obtain more than one third of the equities then the company concerned would 

need to get approval. This is a regulation on the investment is monitored by the Investment Agency of 

Mongolia. This is the body that oversees the investment policies as a whole on the behalf of the 

Government of Mongolia. Under the Investment Agency, there will be the investment districts that would 

further accelerate the investment into Mongolia.  

 

There is the regulator on the one part and all these bureaus. The 2012 SEFIL was amended and the 

licensing process that was required under SEFIL208 was abolished so that, I would say that this is more 

liberal framework for investment as I am sure you are all aware. The characteristics of this Law is that for 

the investors investing in Mongolia should satisfy certain conditions you will be assured that you will be 

protected by stable taxing system in Mongolia. 

 

What does it mean by this? It means that domestic and foreign investors as long as they would be assured 

to pay certain tax rate for the corporate tax, consumption tax and mineral royalties. Should not be hike of 

these taxes. They should not be applicable so that the previous rates of taxing corporate income, 

consumption and mineral royalties. This is system that assures the stability of taxing system and to able to 

207Unentugs Shagdar., Technology transfer needs and barriers in Mongolia, Mongolian Investment Legal 
Environment, Seoul, 2012. 
208[In my view, As a result of 20 year stable foreign investment supporting policy Mongolia attracted investments 
and has permanent GDP growth. But in recent years due to the Resource Nationalism and political intervention some 
laws, Especially, Law on Foreign Investment in Strategic Sector (SEFIL), that limits foreign investment, 
discriminates investors have been adopted and as a result foreign direct investment drop by 62 percent between 2013 
and 2015.]  
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qualify to that the investors should satisfy certain conditions. Such conditions through such investment 

are not to exert extra load to environment. 

 

Figure. 14. Foreign Investment Environment in Mongolia 

Source: Reflects author’s own view 

 

 

Is it going to provide sustainable environment. Is it at state-of-the-art technology is to be introduced 

through the investment? These are some of the criteria which would look at whether Ministry of 

Economic Development is going to allow the investor company to enjoy such benefit or not. This kind of 

stability in the taxing system is in place what are benefits for those companies which are established in 

Mongolia? They are only ones who can enjoy the benefits if it is foreign investor you need to establish 

subsidiary in Mongolia so that you shall be enjoying that benefit through that tax system. 

 

Mongolia accord to foreign investor’s no less favorable  

treatment   than accorded to Mongolian investors 

 

Mongolia has the lowest tax rates in the region 

- The taxes of business entities 10%, 25% ; - VAT 10% 

 

In 2008, the Government has re-approved a list of priority  

sectors,  Investment tax credit equal to 10% shall be granted  

for investment in priority sectors of Mongolia 

The business entities which cultivate and plant the corn,  

vegetables, fruits and fodder plants can be exempt  

from corporate income tax by 5o% for the products. 

GSP+ scheme: over 7200 items without quota and                   

tax restrictions to EU market 
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However, as for the preferential treatment of the taxes alcohol and cigarettes are exempted. So that if you 

are investor for those you will not be able enjoy the benefits. Furthermore, if you had the investment 

agreement with the Government of Mongolia, for those projects in which agreement has been signed with 

the Government of Mongolia. The law clearly stipulates that such projects will not enjoy benefits, as well. 

In any cases, these are the preferential tax benefits that investors can enjoy and on behalf of that the 

investors are required to provide business reports annually to relevant Ministries. 

 

If it is 200 million which is about 1 billion yen of investment in Ulaanbaatar, whether it is quite 

concentrated off investment then you will be able to enjoy five years of benefits of the most which should 

be certificate. If it is area in the western region where the infrastructure still is not in place, if you make 

the same investment then you can enjoy eight year instead of being the beneficiary of the preferential tax 

system. 

 

To the very right, for mining and heavy industry, infrastructure; these are the sectors that require massive 

funds, because of that; the minimum is that rather high to be beneficiary. If you exceed this, you will able 

to apply to receive the certificate. The tax stabilization certificate is issued to those beneficiaries but other 

incentives here as we see this slide. 

 

There are other tax incentives which are provided under this law. For example, for certain products the tax 

is exempted, value-added tax is exempted, or maybe that specific products, the depreciation can be 

accelerated. Other than the tax system, the foreign investors are supported so that they can run businesses 

in a smooth manner. They are the non-tax measures which are going to be applicable for the foreign 

investors. For example, if the foreign investor is going to utilize land, you will be able to use the land up 

until 60 years. For the foreign workers who are going to work in Mongolia, in terms of immigration 

benefits you shall be able to receive the preferential treatment you should be a foreign investor which are 

all stipulated in the law. 

 

With the new law in place, I would say that the foreign direct investment into Mongolia is going to be 

promoted and I would say that the law is quite positive as well as liberal nature which is different from 

the previous law we had in the past which was resorting to licensing and talking about 2012 law. At the 

same time, the tax-wise there are a lot of incentives so that it is applicable both to the domestic and 

foreign investors which would allow more FDI to flow into Mongolia. 
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3.6. CONCLUSION  

 

In my view, the policy pursued on foreign investment since 1990 until now can be labeled as an "open 

policy with minimum state involvement" From now on it is regarded as appropriate to pursue an "open 

policy with proper state involvement" In so doing, it is stipulated that priority areas will be given 

balanced incentives and control, the state involvement shall be kept at the level that does not impede 

activities of the economic entities with foreign investment, and the state shall be capable of managing the 

social and economic impact of foreign investment on the country.  

 

Also this policy shall emphasize attracting foreign investment in some sectors where competitiveness and 

development level is low, whereas it will introduce selection procedures for the foreign investment in the 

sectors which have been successful in actively attracting and securing interests of foreign investors. The 

foreign direct investment made a concrete contribution to the socio-economic development of Mongolia 

and its role will further increase in the future. The legal environment to attract foreign investment in 

Mongolia is set up and foreign investment will be attracted with a policy that has proper state regulation. 

The Investment Law is certainly a welcome development which should assist to promote domestic and 

foreign investment in Mongolia. Following the tumultuous investment environment after adoption of the 

Law of Mongolia on the Regulation of Foreign Investment in Business Entities Operating in Sectors of 

Strategic Importance (SFI Law)209, it is a positive step in streamlining the investment environment and 

creating more favorable investment conditions.  

 

The Investment Law removes rather subjective and confusing approval requirements imposed on certain 

equity investment by foreign private investment. It further simplifies the registration process before a 

single body in place of the previous dual registration with Investment agency, and Legal Entities 

Registration Office. The concept of Stabilization Certificates and investment agreements suggests a more 

routine handling of significant investment. However, effective implementation is subject to further 

regulations to be issued by Mongolian Government, and therefore the main concern of foreign and 

domestic investors remains to be tested in relation to consistent application of the Investment Law and a 

stable operating environment. 

 

In my view, the present the legal environments of Mongolia on Foreign investment and Mineral resource 

are very unstable and constantly changing. Law amendment and new law passages have been occurred 

209[After this SEFIL, that limits foreign investment, discriminates investors have been adopted and as a result foreign 
direct investment drop by 62 percent between 2013 and 2015.] Law of Mongolia on the Regulation of Foreign 
Investment in Business Entities Operating in Sectors of Strategic Importance. Available at: www.legalinfo.mn 
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too often. For instance on those laws: Gold and copper windfall tax of 68%, Foreign investment 

regulation Law ("SFI Law”)for entities operating in the field of strategic importance, Law on Mineral law, 

Law on foreign investment , tax law were done amendments or new law approval with repetition of 5 

years in average. Within 5-year period from 2015 to 2009 no one license of mineral resources was given, 

the Government's policy on mineral is still not accurate, unclear that I conclude the investment 

environment is a high risk investment from the judicial prospect.  

 

In 2012, new law was adopted to regulate the enterprises operating in the field of strategic importance. To 

invest Mongolia according this law: Foreign state-owned legal entities, legal entities in cooperation with 

foreign state, international organizations, their affiliates and third parties to operate and make direct 

investment in Mongolian should work through their legal entity registered in Mongolia after getting the 

required permissions from Mongolian government.  

 

It is enacted that the special license from the government should be obtained to operate in the field of 

strategic importance for national security in those sectors: -banking and finance; -media information 

communication. The approval of this law decreased the foreign investment in Mongolia between 2012 

and 2013 by 40% within 1 year. Even this incorrect law was annihilated in 2013 year the negative 

influence of the law has nearly stopped the foreign investment flow and the drop has become 60 percent 

between 2012 and2014210.  

 

Clearly, it is the evidence how negative results can be brought by the investment unstable legal 

environment. -Need to stabilize the Legal environments. - The legal environment became clear, 

sustainable for long-term.  

 

  

210National Statistic Report, 2014, National Statistic Committee of Mongolia; and World Bank, IMF data, 2014.   .   
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CHAPTER FOUR 

 

SOME METHODS TO IMPROVE THE EFFECTIVNESS OF THE INVESTMENT LEGAL 

ENVIRONMENT OF MONGOLIAN MINING SECTOR 

 

In recent years, the mineral price is keep rising on the world market giving impact on Mongolian mining 

sector to develop rapidly so that it attracts foreign and domestic investment significantly contributing to 

the national economic growth. This condition becomes the main source for the state budget and an 

opportunity to improve livelihood of the people and to increase the economic growth.  

 

To improve the livelihood of people and provide the economic growth it is essential to pay attention on 

investment that increases the future profit. Since Mongolia is a country in development stage with low 

income the savage is not enough to provide an economic growth. In implementing big scale project it is 

essential to bring foreign investment and for today the investment in mining sector reaches more than a 

half part of total investment.  

 

There is competition among nations to attract the investment. The wise and optimal policy 

implementation is a key for the success in this condition. Thus, studying the investment feature, forms, its 

advantages and disadvantages, effects based on the theory and practice is essential.  

 

4.1. OVERVIEW OF LEGAL REGULATION IN MINING SECTOR 

 

20 years have elapsed since Mongolia has passed from central planning economy and socialist system to 

market economy and democratic system211. Legal acts our country has abided by in the mineral resource 

sector are much newer and adherence to such acts started with adoption of the Law on Land subsoil in 

1989 and the Law on Natural Resource Search and Mining by Non-State-Owned Business Entity and 

Company was adopted in 1989. One can believe that they are much newer compared with mineral 

resource and mining laws of the US, Canada, Australia, Latin American countries, and Western European 

countries which have modified and changed in the course of settlement of issues resulted from real life in 

history for hundreds of years.  

 

Today, the geological and mining sector becomes a major sector in Mongolian economy and it makes up 

almost one third of GDP and generates two third of industrial output and exports. On top of that, the 

211Unentugs Shagdar, Legal regulation trends and issues in mineral resource of Mongolia, Mongolian Law Review, 
Volume 2, National Legal Institute, 2012, p. 8-21. 
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largest portion or 46 percent of foreign investment goes to this sector and the investment being made into 

geological exploration research have increased by about 30 percent on an annual basis constantly in the 

past 4-5 years.  

 

As of 2010 Mongolia was in the 6thplace in terms of funds expended on geological exploration researches 

and 50 percent of funds expended on geological researches in Eastern, North-Eastern, and Central Asian 

regions were associated with our country and this indicates how much work is being done and how many 

people’ life has relationship with this sector. One also can see that average salaries of specialists and 

workers working in the geological and mining sector are higher compared with those in other sectors. 

Though the Mineral Resource Law adopted in 1997 was a basic condition for attraction of foreign 

investment, investment made into this sector until 2001 was minimal due to relative market prices of 

minerals and yet, minerals prices started increasing in the world market in 2001212.  

 

Information stated that foreign investors conducted studies in Mongolia had explored major deposits with 

an abundance of reserves was a condition of attraction of substantial foreign investment. It happened 

simultaneously that gain-seekers used licenses as transaction means owning a large number of such 

licenses taking the advantage of legal gaps and inappropriate acts such as unfair issue of licenses and 

ownership of those who had more networking and more information as though they were taking 

comments from the local community and holding licenses without engaging in labor gained strength.  

 

Consequently, the Government started work to amend the Mineral Resource Law in 2005 and some 

politicians who heard of it conducted some political interventions, discriminates and ‘black’ public 

relations among citizens and as a result, misunderstanding was created around the sector and bills and 

comments written representing many different interests were generated. Though the State Great Hural- 

Mongolian Parliament grouped those comments and adopted a new Mineral Resource Law 

misunderstanding was created among all citizens due to politicization and a few persons’ use of it as 

means of increasing their reputation in the course of discussion of the bill. 

 

 Moreover, policies uncommon in world practices such as ‘Windfall Tax Law,’ distribution of shares from 

mineral resources to people, and state participation were pursued thus complicating normal operations of 

mining companies and started decreasing investment. One specific example is that given a survey 

conducted by OECD and The Fraser Institute213 Mongolia slid down by 30 places within a year. 

 

212Supra note: 225. 
213The Fraser Institute Annual Survey of Mining Companies 2007-08, the Fraser Institute, Vancouver, BC, 2008. 
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World Bank, concluded that basically, this situation was related to legal environment or instability and 

unpredictable public policy of Mongolia and it is accompanied by questions how accurate the conclusion 

is with respect to the situation, what is the status of the legal reforms compared with those in other 

countries, and what are the new areas, advantages, and negatives areas, and what measures should be 

taken in the future. Answering the above questions is crucial for our country whose economy is entirely 

dependent basically on a couple of sectors.      

 

This chapter the present situation of foreign investment in mining sector, to clarify its effects on 

Mongolian economy and to seek the way to improve the efficiency of foreign investment. The goal of the 

chapter is to assess outstanding issues unresolved in the mining sector and current legal environment, 

conduct a study on how to improve and develop it and determine policies to be pursued in this respect as 

development of any sector is directly related to legal framework and tax and social policies  

 

4.1.1. The Characteristics and Historical Development of Mongolian Mineral Resource Sector 

Relations 

Given ancient Mongolians’ history of dealing with mineral resources the level of dealing with mineral 

resources was relatively lower than that of other countries at that time. Tracks in Gobi-Altai mountain 

chain and lower hills in Altai southern Gobi indicated that copper and lead or its alloy or peats were 

mined remained. Similar tracks were determined near Tavan Tolgoi and Oyu Tolgoi deposit. On top of 

that, tracks of colored stone and iron production214 were found in Mongolia.  

 

One of the numerous changes made in Mongolian conventional economy as a result of establishment of a 

Great Mongolian State was founded unifying felt-wall ones was iron handcraft and when the Rashaan 

Feather-Grass Wall Building was excavated in Arkhangai aimag (province) remains of a big furnace in 

which cast iron was melted and iron was hardened were found along with bits of coal fuelled the furnace. 

When a sample of the cast iron of the furnace was taken and examined it was found that high-quality 

white cast iron blended with steel that melted at the degree of 1,3000C215.  

 

The Manchu administration promoted an opportunity to let foreign capital enter Mongolia at the end of 

the 19th century and made a decision to allow citizens of countries like the Great Britain, Russia, America, 

and France to come to Mongolia as tourists and as a result, many foreign scholars, researchers, and traders 

started entering Mongolia.216 Thus, foreign capital entered into the mineral resource mining sector of 

214Mining Sector development, Mongolian Mining Association, April 24, 2004, pp. 4-7. 
215Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21.  
216Mineral Resource Sector Development Strategy and Ecology, Ulaanbaatar, 1998. p.45. 
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Mongolia. However, it is obvious that it did not have positive effects on lives of Mongolian people.  

 

At the beginning of 1921 the People’s Government made a decision to eliminate conversion of land into 

private property and permission to let ordinary persons use it.’217 In this connection, Tserendorj, First 

Minister of Foreign Affairs, Mongolia’s People’s Government delivered 8-article decision ‘Promotion and 

Order Document’ of the People’s Government with respect to conversion of the property of ‘Mongol’ 

Society into that of Mongolia in his document sent to First Minister of Foreign Affairs, Far Eastern 

Republic, on April 22, 1922, and it had been implemented by September 1, 1922.   

 

Mongolia is one of the countries with rich natural resource and ancient historic evidence of mining from 

5,000 years ago. The history of mining sector Development: can be categorized as:  

1. Early XX century mining industry development (1900-1921);  

2. 1921-1940 mining industry development;  

3.1940-1960 mining industry development;  

4.1960-1990 mining industry development;  

5. Democracy market transition period mining industry development (1990-present).  

 

In the early XX century the mining policy of Mongolian government defined by the decree of the Bogd 

Khan sounds "... Digging the worshiped areas should not be done. If in the common place the treasure is 

existed it is appropriate to get it. But do not think that the treasure belongs only to you. You have to share 

it with the nation. Nation refers to the all the people. Follow the decree and do not desire it too much "in 

1925," Mongolian Commission "headed by the president of the USSR Academy of Sciences VL Komarov 

was established to conduct the geological investigation. Soviet geologists conducted route surveys in 

eastern and southern regions and collected primary materials about geological structure, mineral resource, 

and the location of ground water also discovered iron, coal, zinc and other minerals deposits. Between 

1960 and 1990, major factories with significant impact on Mongolian economy had been established 

"Erdenet" is the most well-known factory among them. In the second half of the twentieth century the 

Mongolian - Russian joint "Erdenet"218 factory-made qualities change in the country's industrial structure 

significantly increasing an export and import becoming the fundament of establishing modernity of 

Erdenet, one of the big economic and culture centers of Mongolia. 

217The Fraser Institute Annual Survey of Mining Companies 2007-08, the Fraser Institute, Vancouver, BC, 2008. 
218[Erdenet Mining Corporation is Mining Corporation in Erdenet, Mongolia. The city was built in 1974 to exploit 
Asia's largest deposit of copper ore and has the fourth largest copper mine in the world. The "Erdenet Mining 
Corporation" is a joint Mongolian-Russian venture, and accounts for a majority of Mongolia's hard currency income. 
Erdenet mines 22.23 million tons of ore per year, producing 126,700 tons of copper and 1954 tons of molybdenum. 
The mine accounts for 13.5% of Mongolia's GDP and 7% of tax revenue.About 8.000 people are employed in the 
mine.]   
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Mining Industry is one of the main economic sectors of Mongolia and most of the country’s area have not 

been conducted (~70% of the countries, around 85% in 1990’s) by detailed geological exploration work. 

Opportunity to conduct geological exploration and to discover mineral deposits and develop mining 

industry attracted attentions of foreign investors.  

On other hand, there were existing deposits (around 200 deposits on gold, iron, coking coal, phosphorus 

etc.) already conducted by foreign aid, by state; these greatly reduced geological exploration work risk. 

Therefore, these factors played main roles to attract foreign investment into mining industry. Before 1990, 

most of the foreign investment from former Soviet Union was invested into energy, agriculture, and 

public catering industries. However in 1970's, Erdenet mine, 1980's Baganuur open pit coal mine, Bor 

Undur's mine, with its infrastructure, were established by loan from former Soviet Union. As a result, 

mining industry's portion into national export product and domestic production increased significantly. 

After 1990, followed by eastern bloc collapse, investment environment changed significantly and any 

types of investment were suspended.  

 

Also in the beginning of 1990, government of Mongolia issued resolution to mine placer gold mines by 

national mining companies and transferred Hailaast gold mine (Mongolrostsvetmet Corps' branch located 

in Zaamar soum of Central Aimag) Dovont gold mine (Mongolbulgar metall enterprise's branch located in 

Bayanhongor aimag ) into state owned enterprises. These factors created cautious situation for foreign 

mining investors. Also long time cooperated countries like Russia, and other eastern block countries' 

investment into mining industry were suspended. Initial attempt to attract foreign investment into mining 

industry began issuing Foreign Investment Law in 1993, Minerals Law in 1995 and open biddings on 

main deposits with known reserves were proclaimed. Also from 1994, Zarubejtsvetmet concern (Russia) 

started to build gold mining complex for USD $ 10,000,000.00 at Zaamar deposit. Companies like 

Morrison Knudsen (USA), Golden tiger, Molopo (Australia) had expressed their interest on Boroo, Toson 

gold deposits, Tsagaan Suvarga copper molybdenum deposit to Ministry of Energy, Geology and Mining 

at that time. From 1996, the government started issuing mining permission (accordance with Mineral Law, 

at that time special permits were issued to conduct exploration work, mining operation) to the companies 

by bidding.  

 

According to Minerals Law, which was approved in 1995, obtaining special permits for geological 

exploration work and mining operation needed to submit numerous applications, and had to receive 

approval from Ministry which is responsible for mining operation219.  

219Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21.   
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This countless steps had created obstacles to foreign and domestic companies to obtain the permits. Also 

royalty were 12%, which was exceptionally high, and it created heavy tax burden impressions for foreign 

investors. Also one of the disadvantages of the law is absence of tax incentive, stability agreement. 

However by this law, the government established special permits, determined rights and responsibilities 

of special permit holder, which encouraged activities of special permit holders. The factory had in major 

role the Mongolian economy during the period of market-transition and reform years. In recognition of its 

contributions to the industrial development of the Mongolia it was granted as "XX century leading 

organization.  
 

Figure 15. Regions, Pillar Centers, Vertical and Horizontal  

Infrastructure Axis, Adequate Dervice Coverage Area 

 
Source: Mineral Authority of Mongolia  

Since 1990, the energy minerals sector is determining its development according to the market principles 

having coexisted public and private ownership and is regulated by supply and demand220. In the early 

period of Transition to the market economy the budget for the geological exploration decreased and the 

grant-in-aid for the factories were stopped. 

 

Thus, a large number of geological units, research centers were liquidated and some of the factories 

stopped its operations leaving hundreds of miners and geologists unemployed. At the time, the 

220Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21.   
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government had policy to create legally reliable environment, make the mining sector more independent, 

to create favorable conditions for attracting foreign and domestic investment, to activate oil and uranium 

ore exploration. Under this policy the Law on Minerals, Law on Gold, and Law on Foreign Investment 

were specially emphasized.  

 

At the time Mongolian government in order to attract the foreign investment spread the information about 

Mongolian mineral resource worldwide and in the result made firs agreements on oilfield search and 

exploration with US and Australian companies with condition to share the production, stated field search 

with Japanese government aid to do the mapping work of Gobi provinces, concluded dual and triple the 

contracts with Russian, US and Mongolia companies to jointly use the deposit. Also started to cooperate 

with Canadian and American companies to jointly use the gold deposits. This was the favorable 

foundation to attract the foreign investment to Mongolian mining sector. Moreover, in the field of power 

and coal the big scale projects were implemented. 

 

4.1.2. Current Situation of the Mining Sector Development of Mongolia, the Contribution of the 

Foreign Direct Investment 

After 2000 year the amount of investment and the production on mineral product has been increased 

growing the percentage that contributed to the economic growth in last 4-5 years. If before the leading 

export was only the copper the exploration of the coal, huder and other minerals started to grow.  

The signing agreement of Oyu tolgoi investment on 6th of September, 2009 was the big event in the 

mining sector. First steps of putting Tavan tolgoi deposit into the economic circulation were also made.  

 

The Oyu Tolgoi mining project in Mongolia will have extraordinary fiscal impacts to the nation, such as 

34.3% increase of real GDP and US$7.9 billion of government revenues based on a conservative 

independent study. Mongolia’s new mining law and the Windfall Profits Tax allow the government 

enough leeway to take a hefty portion of mining revenues, leaving much room for a reworking of 

appropriate terms and conditions in the Stability Agreement of this world class mining project221.  

 

By analyzing the current international competitiveness of Mongolia’s financial frame, this section makes 

the following recommendations concerning of future financial policies on copper and gold mining:  

 

• Allow for a portion of mineral royalties to be directed to local governments without the fund moving 

through the central tax authority.  

221Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21.  
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• Establish a minerals fund from the budget surplus.  

• Provide tax incentives for foreign companies’ socio-economic expenditures and diversified investment.  

• Impose the Windfall Profits Tax for copper only when its price reaches a higher level (US$2/lb) and 

eliminate it for gold.  

• Have strategic deposits listed in the Mongolia Stock Exchange.  

• Allow for greater flexibility in the Stability Agreement, or discard it completely.  

• Increase public access and understanding of international markets.  

 

4.1.2.1. Mining Industry in Mongolia  

The mining industry plays an important role in Mongolia’s economy. By February 2006, 26% of the 

nation’s area has experienced geological exploration work whereby extensive mineral reserves have been 

discovered. According to the World Bank’s figures, the mining sector generated 46.7% of the Gross 

Industrial Product, 58% of export earnings, 17% of Gross Domestic Product and employment of 12,000 

people in 2005222.  

 

Erdenet, the only operating copper mine in a joint venture with Russia, produces 130,000 tons of copper 

annually, and provides for one third of Mongolia’s exports. It also brings in half of the country’s foreign 

exchange income and 25% of government revenues. 

 

In the gold rush of the past decade, the total annual production of 120 gold mine companies’ was 

estimated 10 tons. Boroo Gold, owned by Toronto based Centerra Gold Inc., is the major mine operating 

hard rock gold deposits. Boroo began commercial production in 2004, and is expected to produce average 

30 tons of gold per year223. In the south Gobi region of Mongolia, Vancouver (BC) - based Ivanhoe Mines 

is developing the Oyu Tolgoi (Turquoise Hill) deposit, which was discovered in 2001.  

 

The Oyu Tolgoi deposit is believed to be one of the largest copper-gold mines in the world, and reportedly 

capable of an average annual production of more than one billion pounds (500,000 tons) of copper and 

330,000 ounces (10 tons) of gold for at least 35 years224. 

 

222World Bank, Mongolia: a review of environmental and social impacts in the mining sector: discussion 
Working paper, May 2006. 
223Centerra Gold Operations.Boroo Overview, http://ww.centerragold.com/properties/boroo 
224Ivanhoe Mines. Independent integrated development plan for Oyu Tolgoi highlights significant andlong-lasting 
benefits for Mongolia, p.1, http://www.ivanhoe-mines.com/i/pdf/2005-09-29_NR.pdfNotes: the size of the deposits 
was examined and prepared by a joint venture between AMEC Americas Limited, and Ausenco Limited, of Perth, 
Australia, with input from 12 other leading international engineering and environmental consultants. 
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Figure 16. Ivanhoe Mining Mongolia map, Integrated Assessment Plan Executive Summary  

 
Source: Mineral Resource Agency of Mongolia, database, 2015 

 

According to Ivanhoe’s mine development plans, mining operations should begin by 2008. With such 

prospects, the Oyu Tolgoi mine provides Mongolia with the opportunity to host first class international 

business.  

However, despite various mining development projects of recent years, the market share of Mongolia’s 

copper production to the global output is below 1%; Mongolia’s gold exports are less than 0.5% 

compared to world production. Further development of these natural resources will stimulate and benefit 

the economy as a whole. Implementation of large-scaled mining projects like Oyu Tolgoi will bring 

enormous fiscal impacts to the country. 

 

In a year of 2011 the mining sector contributed 20.2% to gross domestic product, 69.6% to the gross 

industrial product and 89.2% to total export, leading the economy of Mongolia.  Mongolian mineral 

production development grows faster as the steps to put the strategically important deposits into the 

economic circulation are being done.  

We need to explore the deposits with estimated resource, make technical innovation in the factories, and 

focus on producing value added final products. The government is implementing tax and financial policy 

to encourage establishing plants to produce mineral final product with high efficiency and environment 

friendly.  

 

In 2008 Mongolian parliament approved a national development policy based on the millennium 

development225. In the document the policy of geology, mining, mineral, heavy industry defined as “To 

225Millennium Development Goals-based Comprehensive National Development Strategy of Mongolia, Parliament of 
Mongolia, Resolution #58, 2008, Feb, 12.  
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activate the economic growth, improve the economic sector system, establish knowledge based economy, 

make financial saving and potential using the strategic deposits based on the high technology”.  

Policy has 2 stages and the implementation of the first step is within the 2008-2015226 to use strategic 

deposits, do geological exploration by state cost, set a share of state in the deposits with estimated 

resource and implement environmental protection in the mining industry, reserving ecological balance 

and other strategic goals were proposed.   

 

The Mongolian government policy to support export-oriented industries defined mining as a priority 

economic sector and accented to speed up the sector development, stabilize the legal environment, to 

introduce advanced technology with less harmful effect on the environment and to produce final products. 

 

In 2007, the government submitted to the parliament the documentary "Government policy on the 

development of the mineral sector, the 2015 program”. In the document "The main goal of the 

government policy in mining sector is to improve economy, to provide national interest, improve life 

quality of the people, to maintain sustainable development by implementing geology study in the territory 

of Mongolia to increase the estimated mineral resource and build heavy industry complex to produce 

value-added final products.  

“The leading projects on economy and social development between 2011 and 2015” was developed by 

National development, innovation committee based on today’s economy and social development and 

Millennium development goals. It focused on issues to decrease the economic and budget dependence on 

the mining sector, develop final product production, support value added product production.  

 

Plan of Mongolian government 2008-2012 activity in mining sector: 

- To organize geology structure research in the territory of Mongolia 

- To collect the geo related database, enrich it 

- To enrich the mineral resource and treasury fund 

- To circulate big mineral resource deposits into the economy 

- Establish mining, heavy industry complexes 

- To meet the domestic demand by producing value added final products, to improve the economy by 

increasing the export, to support region development   

- Speed up the pace of mining sector development, innovate the legal regulation and realize the issue 

of circulating the big mineral deposits in the economy and share the profit with citizens 

226World Bank, Mongolia: a review of environmental and social impacts in the mining sector: discussion 
Working paper, May 2006. 
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- Project to industrialize Mongolia. To implement the project by developing production relied on 

mining sector, and medium scale industry based on the domestic raw materials 

- To build environment for people to live healthy, educated and profit gaining. To focus on educating 

people to prepare the professionals 

 

In the present Mongolia produces about ten types of mineral products that usually exported as primary 

processed product. Further, besides putting into the exploitation the deposits with estimated resource there 

are need to focus on making technical innovation in the plants running in the present, produce value 

added final product also. Until 2015 Mongolia need to increase the number of plants as copper smelter 

plant, copper ore leaching, cathode copper and molybdenum deep processing, iron ore and processing its 

concentrate; production of metal and phosphoric fertilizers, to exploit the uranium deposits, concentrate 

uranium and further study the possibility to obtain energy, to obtain  from the rare earth elements 

deposits are emphasized. It is proper to build complete processing plant of copper, zinc and other non-

ferrous metals domestically; to support internal and external marketing activities of each treated metal by 

tax and financial policy. 

 

According to the Geological and mining administrative organization survey following projects has an 

impact on the economy of the country until 2015: 

- Exploitation of big deposits such as copper gold deposit of Oyu tolgoi, coal deposit of Tavan tolgoi 

will bring huge economic change of Mongolia. After solving the problem of infrastructure of those 

deposits the copper deposits of Tsagaan suvraga and Harmaigtai exploitation will be available. Hence, 

Mongolia will be big exporter of copper, coal, energy;  

- It will be possible produce and export steel and iron concentrate, increase ironwork production by 

making change and technical innovation. To exploit ore concentrates from the iron ore in Selenge, 

Darkhan regions and supply it to the Metallurgical;  

- It is possible to export and produce production adequate to the world standard by establishing coal 

concentrating, processing plants based on Tavantolgoi, Nariin Suhait group of coal deposits; 

- Solving the problem of infrastructure and concentration technology in Asgat silver deposit will open 

the way to exploit it;  

- The latest survey show that exploitation of those deposits and increasing the number of medium scale 

mines will increase the percentage of mining sector contribution to the gross domestic production by 

2.5 times and export profit by 3 times as 2015 year;  

- The following issues are under the discussion: make amendment in Mineral Law in order to stabilize 

and make clear the state policy in mining sector, to approve the mineral policy until 2015 by 
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parliament, improve the legal environment for mining activity by individuals, to create mechanism 

that support the production of value added final products.  

 

4.1.3. The policy, legal environment for the mining sector in Mongolia 

 

4.1.3.1. The legal environment of the mining sector 

Activities of Mining industry of Mongolia are regulated by series of laws. These are Minerals Law of 

Mongolia, Law on Land, Foreign Investment Law, Economic Entity and Organization Income Tax Law, 

Customs Law, General Law of Taxation, Value Added Tax Law etc. Main laws in mining industry are 

Minerals Law, Foreign Investment Law and General Law of Taxation227. 

 

First law on mining under the name “Minerals law” was approved in 30th September of 1994. In year of 

1996 the foreign investment was announced as one of the Mongolian economy development factor, 

following the policy the amendment to the minerals law was done being approved in 5th of July, 1997. No 

changes had been done in the law for 8 year until 8th of July, 2006 when it was approved getting more 

specific on exploration license, geological survey, exploitation end environment protection in the areas. 

Comparatively in short time or three times of change was done in Minerals Law. Each amendment brings 

its own positive and negative effects with diverse results in the country.  

Mongolian set following legal favorable environment for the foreign investors in the field of mining 

sector: 

 

4.1.3.2. Minerals Law of Mongolia 

Main legal document to attract foreign investment into mining industry of Mongolia is Minerals Law of 

Mongolia, which acted in 1997. By this law, licenses for geological exploration and mining operations are 

issued. This law determines terms of the licenses; for exploration licenses 3-7 years, mining licenses 

initially for 60 years and could be extended for 40 years.  

Exploration license holder has exclusive right to obtain a mining license for any /or whole part of an 

exploration area. Also the mineral law eliminated extra requirements for license applying entity /or 

person/ and clearly described license issuing processes and its possible solutions in case newly submitted 

application overlaps with existing license, special area, reserved land etc.  

 

A license holder may transfer the license to other persons or companies to hold a license by a transfer 

agreement or through legal processes such as inheritance, merger of business entities, or bankruptcy. A 

227Unentugs Shagdar, Laws of Mongolia in English, Mongolian Law Digest, 2013. Available at: 
http://unentogs.blogspot.kr/2014/02/laws-of-mongolia-in-english.html; and www.legalinfo.mn 
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transfer of license shall be recorded with the office of geology and mining cadaster, and the transfer of 

license shall become effective upon such recording. This possibility extended foreign investors’ investing 

environment. By this law, royalty rate became 2.5%, which is considered by foreign investors as 

worldwide average rate228.  

Compared to Minerals law of 1997, license areas are payable; exploration and mining license areas have 

gone into economic circulation. Since 1997, 17.4 million tugrik has been collected to state budget. Also 

the law allows any person or legal entity can obtain exploration, mining licenses without any prior criteria; 

even those deposits were previously conducted geological exploration work by state budget. As the result, 

licenses of most of those deposits were obtained by legal entities / persons, who have no or very limited 

investment capabilities. This is obstacle for Government of Mongolia to attract foreign investors into 

deposits with known reserves, where by Government financed geological exploration work in the past.  

 

Therefore foreign investors have to enter into contact with license holders instead of Government of 

Mongolia. Most of license holders demand upfront payments for the licenses and. This tendency has 

negative consequences on foreign investment. On other hand, the law has in-directly created opportunity 

of buying and selling licenses for own benefit, instead of attracting foreign investment into mining 

industry. Some types of deposit licenses have been obtained by Chinese Government supported small 

private companies; eliminating possibility for Government to maintain foreign investment supporting 

policy. This is disadvantage of the Minerals’ Law. Including: 

- In accordance with the Mongolian law foreign investor invested in the mining sector have right to 

establish legal entity and hold exploration license. 

- In order to provide guarantee long term stable operation for the big investments Mongolian 

government concludes the contract of stability with the investor. In accordance with the law the 

contract of stability lasts for 10 years if the first 5 years investment amount is more than 50 million 

US$, 15 years for more than 100 million US$ and 30 years for more than 300 million US$s229. In that 

case government has duty to provide investor with tax stable condition for some period, to guarantee 

to have right of managing the currency gained from the export of products.  

 

4.1.3.3. Foreign investment Law 

Mongolia build investment climate to foreign investors to own, use, manage the invested amount 

providing favorable condition no worse than to the domestic investors.  

One of the main legislation documents is Foreign Investment Law of Mongolia, issued in 1993. In 2002, 

2008 and 2013 an amendment was made adding provision 18.2 for tax break, tax exemptions to be 

228Mineral Resource Authority of Mongolia database, 2014. 
229Investment Agency of Mongolia database, 2014 
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regulated by Economic Entity and Organization Income Tax Law, Customs Law (1993), Customs Tariff 

Law (1996), Value Added Tax Law (1998), Excise Tax Law (1993), Law on Land (1995) and General 

Law of Taxation. Integration of Foreign Investment Law with other laws, created opportunity to 

implement tax break, tax exemption incentives provisions of Foreign Investment Law. According to the 

provisions 19 and 20 of Foreign Investment Law, stability agreement for taxation environment is to 

provide stable working environment for foreign invested companies. Thus, these provisions of Foreign 

Investment Law have created stable business environment, reducing foreign investment risk in the mining 

industry. 

 

Foreign investor have right to the property ownership, use and manage it; to withdraw the capital invested 

in equity fund, have right to the company management or participate in company management, to transfer 

right and duty to other legal person, remit abroad freely its income gained from the share, dividend, sell of 

property and security, transferring ownership right, liquidation.    

-If the primary foreign investment amount exceeds the 20 million US$ the contract on stability concludes 

for 10 years and 15 years for exceeding 50 million US$ investment.  

-In accordance to the law condition the foreign invested company shall pay a fee for land use.  

The basic time period under Land Law for land leases to foreign entity with foreign investment is 60 

years, and according to the primary terms of contract it is legally acceptable to extend the period for 

another 40 years. 

 
In 17th May, 2012 “Law on foreign investment regulation in entities operating inspectors of strategic 

importance" was approved. The basic concept of the law is the necessity to regulate foreign investment 

the strategically important sector in relation with Mongolian economy, national security and business 

sector development policies.  

 

The law enacted following legal entities to get permission from Mongolian government in making deal 

set forth in Article 6 related to Foreign investor share in entity operating in strategically important sector 

can be until 49 percentages and in case the investment exceeds 100 billion must be submitted to 

Mongolian Parliament and fewer than 100 billion must be submitted to the government.  

 

Basic living needs of the population, economic independence, and to ensure normal operation of national 

revenue, and to ensure national security and strategic sectors considered to be of strategic importance to 

the national security sector and natural resources, banking and finance, media and communications sector, 
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including issues deemed necessary to add the State Great Hural230 of processing.  

 

Mongolian New Investment Law comes into effect on 1 November 2013 and replaces the Law of 

Mongolia on Foreign Investment, enacted on 10 May 1993, as amended ("Foreign Investment Law") and 

the Law of Mongolia on the Regulation of Foreign Investment in Business Entities Operating in Sectors 

of Strategic Importance, enacted on 17 May 2012, as amended ("SFI Law"). The Investment Law eases 

the regulatory approval requirements for foreign private investment and streamlines the registration 

process for foreign direct investment. Further, it sets out certain legal guarantees and incentives so as to 

promote investment activities in Mongolia.  

 

In addition to the repeal of the SFI Law and the Foreign Investment Law, 9 other laws, including the Law 

of Mongolia on the State Registration of Legal Entities, enacted on 23 May 2003, as amended ("Legal 

Entities State Registration Law"), are amended in order to implement the Investment Law. Further, the 

Law of Mongolia on the Implementation Procedure for the Investment Law ("Implementation Procedure") 

was approved to provide for application of the Investment Law to existing investment. 
 

4.1.3.4. Value Added Tax Incentives will be given in Following Condition 

Following the contract concluded with the government, foreign invested enterprise in oil production 

sector working with condition to share the product takes incentives in case of importing equipment, 

materials, raw materials, spare parts, gasoline, diesel fuel and food commodities, goods for necessity of 

workers.  

- The cancelation of 10 percent tax from gold export attracted the investment in gold mining 

companies.  

Customs duty incentives will be given in following condition  

- Following the contract concluded with the government, foreign invested enterprise in oil 

production sector working with condition to share the product takes incentives in case of importing 

equipment, materials, raw materials, spare parts, gasoline, diesel fuel and food commodities, goods for 

necessity of workers.  

- Following the contract concluded with the government tax exemption will be given in a case of 

trafficking back equipment’s imported with condition to take back and export scheduled amount of oil. 
 

4.1.4. The Challenge Facing Mongolia  

The realization of Mongolia’s considerable geological potential requires vast amounts of capital and 

expertise, which the country does not possess. The quality of its tax and regulatory regimes for mining 

230[Parliament of Mongolia]  
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will determine whether it succeeds in realizing that potential for the benefit of all Mongolians231. 

 

During this process, it will be important for the Government and the State Great Hural to consider the 

roles that the public and private sectors are best suited to play in the exploitation of Mongolia’s mineral 

wealth. Only the public sector can establish the legislative framework that supports and enforces a system 

of transparent, secure and transferable property rights in mineral exploration, mining and processing. With 

that in place, the private sector is ideally placed to organize the extraction of economically useful 

minerals and metals. In doing so, however, the public sector needs to avoid imposing excessive taxation 

and regulation on the mining sector, such as it has done with the Windfall Profit Tax and the statutory 

requirement for the state to acquire a percentage of the equity in mineral deposits of strategic importance 

to Mongolia. Simply stated, these policy initiatives strongly discourage investment in 

Mongoliainvestment that would generate tax revenues and employment, thereby raising living standards 

across the country. 

 

Prior to 1990 geological and exploration work232 was conducted in Mongolia with loans from the 

countries of the Council of Mutual Economic Assistance (CMEA) and when such loans and assistance 

completely ended, economic relations of the former socialist countries collapsed, and they began to shift 

to market economy, these countries faced economic crises. As a result of liberalization of gold mining in 

order to overcome such crises state reserves started declining. On top of that, governments got unable to 

allocate funds for exploration work to maximize and prepare deposit reserves.  

 

The ‘Mineral Resource Law’ was adopted in 1994, 1997, 2006 and 2014 since Mongolia passed to 

democratic system. 

 

To facilitate Mongolia’s transition from a centrally planned to a market economy, during the 1990s the 

Mongolian Parliament passed a series of laws to establish the regulatory and taxation regimes within 

which commercial mining was to be conducted by the private sector in Mongolia. With few exceptions, 

state owned mining companies in Mongolia and elsewhere has been less than successful in terms of their 

operational efficiency, risk exposure and public financial liability.1 

 

As it turned out, the 1997 Minerals Law2 provided a very sound basis for the conduct of commercial 

mining in Mongolia and has been acknowledged as one of the most attractive policy regimes world-wide. 

231Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21. 
232Mineral Resource Sector Development Strategy and Ecology, Ulaanbaatar, 1998. 
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For example, the World Bank has concluded that it incorporated those fundamental policy principles that 

are regarded as essential by governments and mining companies right around the world. The central 

achievement of the 1997 Minerals Law was the creation of a system of transparent, secure and 

transferable property rights in mineral exploration, mining and processing. The soundness of the 1997 

Minerals Law was reflected in the boom in mineral exploration and mining development, which followed 

its passage by the Mongolian Parliament.  

 

A comparatative study has been carried out on llegal regulation of mineral resources in practice of 6 

countries232

233. Comparatative study has been done in following area.  

1. Applying for and decision making procedure of exploration and exploitaion license.  

2. Conditions required for exploration and exploitation license.  

3. Granting exploration and exploitaion license through auction or selection.  

4. Canceling and revoking exploration and exploitaion lisences. 

5. Compensation procedure.  

 

4.1.5. Present Situation and Challenges of Mongolian Mineral Resource Sector and in Field of 

Geolagical Exploration Research 

In 2010-01-01 Mongolian territory is fully covered by 1:200000 geological map and 24.8% ofthe territory 

is been covered by 1:50000 geological map and genaral exploration work is in process. Moreover 

1:200000 state geological map is been issued on 200000 km2 territory. Over the last few years geological 

research work, its maping and exploration is not completed fully due to budget deficit.  

 

According tonow in total 5083 licenses were issued on 54, 794 ga. territory of which 4033 exploration 

licenses on 54, 410 ts.gа territory, 1050 exploitation licences on 383,3 мян.га territory. 33.9% of the 

Mongolian territory is a territory with exploration licence and 0.19% is a territory with exploitation 

licence233

234. Above mentioned numbers compared to 2006 exploration licence number /6103/ is lower 

approximately by 2000, the exploitation licence number /989/ is lower by about 100. Reviewing 

information on valid exploration licenses issued from 2000 we can draw a conclusion that 1-9 exploration 

licences had been issued daily and annually 4%-19% of the territory has been covered by exploration 

licence.  

 

 

233See: Chapter 5.2.  
234Unentugs Shagdar, Legal regulation trends and issues in mineral resource of Mongolia, Mongolian Law Review, 
Volume 2,National Legal Institute, 2012, p. 8-21. 

156 

 

                                           



Figure 17. Map of Mining Licenses 

 
Source: Unentugs Shagdar, Mongolian Investment Legal Environment, 2013 

 

In 2013 Mongolia was in a list of top 6 countries by geological research expenditure and the 4% of the 

world geological research expenditure is spent in Mongolia. Although in 2005 the invested capital raised 

by 30% that of 2004, Mongolia moved to 12th place on top list.  

 

This shows that investment in geological research is been raised worldwide.  In 2005 Mongolia stands on 

12th and has spent about 129 milliard tugrug in geological research and in 2008 it has been raised to 180 

milliard which was for the first time since 2002 that geolagical expenditure is been lower than planned 

one.234

235 

 

Figure. 18.  The amount of money spent on Geolagical research work (from 1998 to 2010). 

Source: Ministry of Mining of Mongolia 

 

Though in 2006 expenditure amount is not reached the planned amount since 2002, but comparing to last 

235The potential mining investment in transition economy countries of east and central Asia. The World Bank Group 
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year it kept its growth. According World Bank explanation that carries out survey on economic and legal 

enviroment in mining field, it is due to unstability of Mongolian Government, state administration and 

policy.  

In particular, it can be explained by some articles related to government participation of a newly adopted 

Law on windfall tax on certain products and Law on Minerals in 2006.  This is a signal that Mongolian 

state can be unpredictable, unstable and also decide on political decision basis. 

 

Economically efficient mining is typically a highly capital intensive operation that is conducted on a large 

scale. 

Figure 19. Strategic Mining Resource Base 

Source: Mining Authority of Mongolia 

 

Since 2001, there has been a five-fold increase in both the number of exploration licences and the area 

under exploration. The Government has issued nearly 2,600 exploration licences covering a total of 40 

million hectares — or 26 percent of Mongolia’s land area. The exploration boom has lead to the 

development of a number of major mining projects. They include the Oyu Tolgoi and Tavan Tolgoi 

projects in the South Gobi region of Mongolia. Oyu Tolgoi, for example, has the potential to become the 

world’s largest copper-gold mine producing 500,000 tons of copper and 330,000 ounces of gold a year for 

more than 35 years.236 As a consequence, the mining sector has expanded rapidly and is now Mongolia’s 

largest industry sector. By 2005 the mining sector was directly contributing some 18 percent of 

Mongolian gross domestic product (GDP), 66 percent of its industrial output, almost 76 percent of its 

export earnings, and 20 percent of its public revenue.237 By 2010 the mining sector was generating nearly 

half of all revenue collected by the Mongolian Government.  

236 Unentugs Shagdar, What is the Oyu Tolgoi Copper / Silver / Gold Mine Project? Available at: 
http://unentogs.blogspot.kr/2013/08/what-is-oyu-tolgoi-coppersilvergold.html 
237 Unentugs Shagdar, Legal regulation trends and issues in mineral resource of Mongolia, Mongolian Law Review, 
Volume 2,National Legal Institute, 2012, p. 8-21. 

                                           

http://unentogs.blogspot.kr/2013/08/what-is-oyu-tolgoi-coppersilvergold.html


159 

 

 

In early 1990 geologacal exploration focused mainly on gold, a few construction materials, fluorspar, 

limestone. Now geological exploration intensively focuses on all forms of Minerals. This is directy 

related to world market mineral row materials growth. In 2000-2006 investors more focused in gold and 

copper exploration, but in last years it is been changed to coal, oil and uranium. 

Depending of factors such as minerals origin, structure, content the  procedure to make it economically 

profitable mine is big construction that includes intellectual and material property.  

 

 

Figure 20. Natural Resource 

.  

Source: Unentugs Shagdar, Mongolian Investment Legal Environment, Seoul, 2013 

 

Afterwards defining which technology to use and calculating expenditure is a procedure that mixes  

science and production.237

238  For instance: Silver mine of Asgat does not have technology that classifies 

mixed mineral resourses. It is named as silver mine, but inside it contains other mineral elements as well 

as poisonous elements such as mercury, antimony, wismut. These elements can be sorted out through 

different types of additional chemical reacion.   

 

Ways to improve mineral resource sector regulations and define further approaches.  

Although the legal environment reform of minerals, tax and economy performed in 2006 was a step to 

restore, “Law on windfall tax on certain products”, statements about exploitating minerals shall be in state 

238Exploration and Development Highlights. An annual publication of the Prospectors and developers Association of 
Canada, March 2006. 

                                           



possession were sudden desicions for domestic and foreign inverstors. This lead OECD that carries out 

survey on economic and legal enviroment in mining field, to put Mongolia on a list of country with 

unstable tax policy, unpredictable political desicion that results high risk. Thus in future it shall take into 

account that amending basic legal principles and changing basic definitions can bring huge damage and 

shall apply a long term tax policy, regulate certain aspects that limit investment, and esspecialy amend 

Law on windfall tax on certain products to impose taxes step by step with classification as well as free 

gold from tax and add oil, natural gas in order to be in accordance with Mongolian strategy.238

239 It is 

required to have very clear, detailed procedure and instruction on how to determine state possession and 

participation in strategicly important mines.  

 

4.1.6. The Policy solution  

Although the public policy principles embodied in the 1997 Minerals Lawwere sound, there was a clear 

need for further legislation to be developed and implemented to specify how a number of its principles 

were to be applied in practice.  

As a consequence, the Law foreshadowed that regulations would subsequently be implemented to:  

- specify the corporate income tax treatment of certain mining finance and accounting issues;240 

- establish reporting formats and reporting standards for mining licensees; and  

- integrate the regulatory processes imposed by other Mongolian laws and levels of government.  

 

Unfortunately, these regulations have mostly yet to be implemented. Instead, in 2006 the State Great 

Hural extensively amended and added to the 1997 Minerals Law. By doing so, it significantly undermined 

some of the fundamental public policy principles upon which the 1997 Law had been based. The key 

legislative changes involved the introduction of:  

- a 68 percent Windfall Profit Tax on the production of gold and copper; 

- a provision for the Mongolian Government to acquire a substantial equity in the exploitation of all 

‘mineral deposits of strategic importance’; and 

- a requirement that at least 10 percent of the equity in all ‘mineral deposits of strategic importance’ to 

be listed on the Mongolian Stock Exchange.  

 

Where the Mongolian Government had contributed to the exploration expenditure on a mineral deposit of 

strategic importance’, it can acquire up to 50 percent of the equity.  

 

239Монгол орны уул уурхайн салбарын өнөөгийн байдал цаашдын хандлага.The World Bank report. 2004. 
p.368 
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Where it had not, it can acquire up to 34 percent. Mongolia has very strong geological prospects, of which 

Oyu Tolgoi is only the best known of the more immediate prospects for commercial development. The 

exploitation of this considerable potential in a way that maximizes the economic benefits for ordinary 

Mongolians will, however, require vast amounts of investment capital and highly specialized expertise.  

 

Economically efficient mining is typically a highly capital intensive operation that is conducted on a large 

scale. For example, the development of the Oyu Tolgoi deposit alone is estimated to require capital 

expenditure totaling US$7.3 billion over the life of the project.12 Investment on such a scale is well 

beyond the capacity of Mongolians to finance from their own resources.  

 

Moreover, it ignores the high level of public investment in infrastructure that large-scale mining 

development normally requires, particularly in the remote areas of Mongolia such as the South Gobi 

region. The World Bank has estimated that the acquisition of 51 percent of the equity in both Oyu Tolgoi 

and Tavan Tolgoi together with the infrastructure required by the two projects could cost the Mongolian 

Government a total of US$4.4 billion, which is more than the country’s GDP.241 

 

Also resolving conflicts arising from impelementation of the law will play a role in not repeating PR that 

lasted over past two years between investors and public. This has effects in keeping stability in this sector. 

If we look at the countries where mineral resources are property of the citizens and some African country 

practices in those with presidential governments and rich in mineral resources exploitation becomes 

closed, too much power concentrates in one hand, corruption takes place, people’s living standart 

worsens, income from mineral resoucres goes to certain priveleged persons and uncontroled situation 

takes place.  

It is called decease of being wealthy in mineral resources and it is not limited to poverty, unemployment it 

can result eventually in civil movement, civil war worsening its poor ecomony.241

242 

 

Thus Mongolia in this transition period shall support parlamental democracy and continue proper policy 

and action plans in mineral resource sector. In order to do so it is most appropriate at present moment to 

implement following policy and action plans.   

Annually raise amount of money spent from state budget on regional geological research work, intensify 

241Graeme Hancock, ‘Mining Revenues: Great Expectations…What Reality?’, Open Society Forum Conference on 
Expectations vs Reality for Mining Sector Revenues, Presentation by Dr.Graeme Hancock, Senior Mining Specialist, 
The World Bank, Ulaanbaatar, 24 October, 2008, Available at:  
http://www.openforum.mn/pdf/public_meeting/Mining_revenues_expectations_and_realities.pdf 
242International Monetary Fund [IMF], Mongolia: Selected Issues and Statistical Appendix, IMF Country Report No. 
08/201, IMF, Washington, DC, July, 2008. Available at http://www.imf.org/external/pubs/ft/scr/ 
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research work on geological structure of territory, mineral resource spread, position as well as regional 

geological mapping, geophisic, geochemistry, hydrogeology, geoecology and other thematic researches 

that give general assessment.  

 

Increase investment at mineral exporation stage, widen research frames in order to increase work and 

enrich state mineral resource fund.  Unify and develop results of all geological and mineral resource 

research work done by private sector or state using methods that meet international standards establishing 

national geo-information database.   

 

4.2. THE PRESENT SITUATION OF FOREIGN INVESTMENT IN MINING SECTOR OF 

MONGOLIA 

 

For Mongolia the foreign investment starts from the 1990 year as a new era and grows year by year. The 

demand on the world market for the mineral grows as economy and industrialization grows consequently 

the competition among nations to acquire the non-renewable resource-mineral resource.  

Before 1990 the leading countries did not pay much attention to poor country located in the centre of Asia 

but today it attracts world by its rich mineral recourse. In 1993 Mongolia approved a Law in Foreign 

Investment building favorable climate to investor as giving tax incentives, financial support, privatizing 

state owned companies and other positive legal environment which became a base for foreign direct 

investment increase.  

 
Source: Invest Mongolia Agency data, 2014 

 

Non-Mining 

Sectors 26% 

Mining Sector 

73.9% 

Figure 21. Sectorial structure of FDI Rows into Mongolia  
(FDI 1990 to mid-2014 by sector in percent) 
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Between 1995-1996 the average amount of foreign direct investment estimated by 30-40 million dollars 

when today it grow to 500-800 million US$s and for today the total amount of foreign investment is 

9,826,352,760 US$ which contributed in every sector of the economy and important economy growth 

factor. To estimate the efficiency of mining sector investment to the economy we need to study the 

correlation between change and growth. I made survey based on the statistic number of FDI in Mongolia 

to know its influence on economy, the source, and amount of investment. 

 

Table 13. Foreign direct investment growth 

/in thousand US$s/ 

Nu

mb

 

Year Amount 

 
Difference from the previous year 

 number percentage 
1 1990 965.47   

2 1991 2,152.15 +1186.68 ↑222.9

 3 1992 1,905.89 -246.26 ↓11.4

 4 1993 3,426.78 +1520.89 ↑79.9

 5 1994 24,735.48 +21308.70 ↑621.3

 6 1995 36,428.73 +11693.25 ↑47.2

 7 1996 53,725.51 +17296.78 ↑47.4

 8 1997 42,789.15 -10936,36 ↓20.3

 9 1998 45,920.57 +3131.42 ↑7.3

 1

 

1999 86,927.78 +41007.21 ↑89.3

 1

 

2000 93,667.97 +6740.19 ↑7.7

 1

 

2001 125,296.94 +31628.97 ↑33.7

 1

3 

2002 172,757.86 +47460.92 ↑37.8

 1

 

2003 205,369.21 +32611.35 ↑18.8

 1

 

2004 237,007.50 +121638.29 ↑15.4

 1

 

2005 316,839.28 +79831.78 ↑33.6

 1

 

2006 366,543.59 +49704.31 ↑15.6

 1

 

2007 499,962.11 +133418.52 ↑36.4

 1

 

2008 708,922.55 +208960.44 ↑41.8

 2

 

2009 801,158.33 +92235.78 ↑13.0

 2

1 

2010 1,025,995.88 +224837.55 ↑28.0

 2

 

2011-2014 4,986,034.12 +3,960,038.00 ↑4,8 times 

Total amount 9,826,352.76   

 Source: Invest Mongolia Agency  
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Between 1990 and 2014 years 11642 foreign investment entities of 110 nations registered in Mongolia. 

The foreign direct investment amount in last 22 years was 9,826,352.76 US$s and foreign investment in 

2011 grow by 4.8 times comparing 2011 year. FDI and GDP statistics show that GDP grows in relation 

with foreign investment and for 2011 year the percentage of FDI in GDP is about 60%. FDI 1 unit growth 

increases GDP by 0,3%.   

 

Table 14. Foreign direct investment growth 

Year GDPin million 
tugrug/ 

GDP growth 
rate 

FDI 
/thousand US$/ 

FDI growth 
rate 

2005 2,779,578.3  316,839.28  

2006 3,714,952.9 33,6% 366,543.59 15,6% 

2007 4,599,541.5 23,8% 499,962.11 36,4% 

2008 6,019,838,1 30,8% 708,922.55 41,8% 

2009 6,590,637.1 9,4% 801,158.33 13,01% 

2010 8,414,504.6 27,6% 1,025,995.88 28,06% 

Percent 
2014 

10,829,689.6 28,7% 4,986,034.12 386,0% 

 Source: Invest Mongolia Agency  

 

Nowadays, Foreign Direct Investment in Mongolia decreased to 16692.82 USD Million in the fourth 

quarter of 2014 from 16842.88 USD Million in the third quarter of 2014. Foreign Direct Investment in 

Mongolia averaged 12489.13 USD Million from 2010 until 2014, reaching an all-time high of 16842.88 

USD Million in the third quarter of 2014 and a record low of 4949.50 USD Million in the fourth quarter 

of 2010. Foreign Direct Investment in Mongolia is reported by the Bank of Mongolia243. 

 

Table 15. Foreign direct investment growth 

 FDI amount Mining FDI 

rate 

Mining sector 

percentage in FDI 

Comparing to previous 

year 

number rate 

1990-2004 493,972.74     

2005 316,839.28 183,961.91 58,06%   

2006 366,543.59 195,390.34 53,3% +11428,43  

2007 499,962.11 336,985.65 67,4% +141595,31 12,3 %↑ 

243Report 2015(6), Bank of Mongolia, 2015  
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2008 708,922.55 485,189.08 68,4% +148203,52 1,04 %↑ 

2009 801,158.33 643,454.56 80,1% +158265,48 1,06 %↑ 

2010 1,025,995.88 819,762.15 79,8% +176907,59 1,11 %↑ 

2011-2014 4,986,034.12 4,083,218.51 81,8% +3,263,456.6 18,4%↑ 

Total 9,826,352.76 6,262,773,00    
Source: Invest Mongolia Agency 

 

The investment in mining sector increased by year by year contributing in FDI the most. The table shows 

in 2011 year the percentage of investment made in mining sector reached 81,8% of total FDI.  

 

 

4.3. IMPROVING THE COMPETITIVENESS AND ECONOMIC GROWTH 

 

Improving the competitiveness and economic growth of Mongolia can be implemented through the 

successful investment activities. Foreign investment plays leading role in stabilizing the economy of 

countries with transferring economy. In relation with the rapid economic growth of countries such as 

India and China the price of oil, natural gas, mineral and raw materials is growing in the world market. 

Due to this situation foreign investment in Mongolian mining sector to explore Oyu tolgoi and Tavan 

Tolgoi mining’s is increasing.  

Foreign investment is growing year by year. First it exceed 1 billion US$ in 2010 year, in 2013 it became 

9,8 billion US$ and the companies contributed to the state budget though the tax in 2007 exceed 1 trillion 

tugrug and the next 6 years reached 5 trillion 408 billion tugrug employing 180 thousand workers.  

 

Following the big investment projects the local infrastructure improved and decreased the unemployment. 

Only around the Oyu tolgoi project there are more than 450 supplying and cooperating entities. In other 

words the national companies get opportunity to participate in the economy, grow and increase it 

competitiveness thanks to the foreign investment.  

FDI takes most percentage in growing foreign investment and it is usually targeted the mining sector.  

 

4.3.1. The efficiency of the investment 

According to the ICOR (Incremental capital output ratio) between 1991 and 2010 it intended to decrease 

(Investment to growth ratio) which means the efficiency of foreign investment has been increasing and 

intended to grow in the future. In macroeconomics it is said that the growth of FDI and foreign direct 

invested companies indirectly influence on economic growth. The crossection empiric studies of 

Borensztein (1998), Carcovic, Levine (2002), Alfrodo (2001) showed that FDI has positive exogenous 

effect on the economy. These studies considered the education level, financial market development has 
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important role whether the FDI will influence on real economy positively244.  

 

De Mello made study on OECD member and nonmember Asian countries and come the conclusion that 

FDI has positive effect on economic growth. Reisen and Soto (2001) showed the positive relation 

between FDI, one side capital flow and GDP growth. Many studies show the positive effect of FDI on 

economic growth. To show theoretically how FDI has impact on economic growth FDI↑→GDP↑let’s 

explain it by following formula. Production function is capital (K), Labor (L), Human capital (H) and 

they will be improved by the technology (A).  

Y=F(AK; AH; AL) (1) 

Production function, widely used to represent the technological relationship between the amounts of two 

or more inputs, particularly physical capital and labor, and the amount of output that can be produced by 

those inputs. It is a Cobb Douglas production function245. 

 

Here, α-capital sensitivity β-Human capital sensitivity γ-Labor sensitivity (α＋β＋γ)-Technology 

sensitivity.  

The growth of FDI brings technological, capital, human capital improvement, production improves 

through technology and consequently make positive influence on economic growth and development. The 

formula is: 

FDI↑⇒A↑, (AK)↑,(AH )↑,(AL )↑⇒Y ↑or FDI↑⇒Y↑ 

Theoretically FDI influences on economic growth positively and directly. The new technology that 

investors bring indirectly influences economy through people knowledge, employment, infrastructure, 

environment, tax income. In contrast to it, an economic growth itself attracts the FDI. In other words, there 

is an intension of making an investment in the country with rapid economic growth, stable financial market; 

make investment in growing, efficient sector. GDP↑→FDI↑ have to be checked. Basing on the research 

materials tried to value and make conclusion how FDI influences on the economy and social 

development of Mongolia.  

244E.Borensztein, J.De.Gregorio, J.W. Lee, How does foreign direct investment affect economic growth?, Journal of 
International Economics, 1998, p.115-135 
245Karl Farmer, Birgit Bednar-Friedl, Intergenerational Efficiency in Log-linear Cobb-Douglas OLG Models, 
Intertemporal Resource Economics, 2010, pp 33-43  
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Following: 

1. The relation between FDI and GDP; 

2. The impact of FDI companies on tax environment; 

3. FDI companies employment efficiency. 

 

1. The relation between FDI and GDP 

Table 16. Mining sector percentage in GDP 

Year 2005 2006 2007 2008 2009 2010 2011 2012 2013 

Other sectors 87,4 83,0 83,4 70,1 72,9 79,8 80,5 77,2 79,8 

Mining sector 12,6 17,0 16,6 29,9 27,1 20,2 19,5 22,8 20,2 

Source: Invest Mongolia Agency 

 

 

Table 17. Mining sector percentage in gross industrial production 

Year 2005 2006 2007 2008 2009 2010 2011 2012 2013 

Other industrial 
sectors 

46,1 35,3 33,2 28,1 32,2 35,7 34,8 29,4 30,4 

Mining sector 54,9 64,7 66,8 71,9 67,8 64,3 65,4 70,6 69,6 

Source: Invest Mongolia Agency 

 

The statistics show that mining sector in 2013 year was 20.2% of GDP; 69,6% of gross industrial 

production, 89,2% of total export and the sector growth was 14,5% approves that comparing to other 

sectors the mining sector has leading position in Mongolian economy. 

 

Above table shows that 1993-2000 the aid and credit were the most in the investment composition, in 

recent years that situation decreased year by year and comparing to 1993 year it decreased by 6,5 times 

and 3 times comparing to year 2005. In 1993 FDI percentage in foreign investment was 5,7%. By year 

2010 it became 85,4% which shows the efficiency of foreign investment.  
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2. The tax impact of foreign investment companies 

 

Table 18. The tax growth in mining sector 

Types 2011 2012 2013 2014 plan 

Gold 60,5 30,2 21,87 31,3 

Coal 76,8 193,9 402,56 925,1 

Copper 237,2 534,8 561,18 583,4 

Aluminum 12,1 99,8 42,0 121,3 

Iron 2,1 4,3 2,92 7,8 

Total 388,7 863,0 1030,53 1668,9 

Source: Invest Mongolia Agency 

 

The above table shows that tax payment to state budget grow in 2009 by 2,2 times comparing to 2009, 2,6 

times in 2013. 85% mining sector growth directly related to FDI.  

 

Table 19. The comparison of foreign direct invested entity tax payment to FDI 

 

 

 

 

 

 

 

 

 

 

 

 

/in million tugrug/ 

 

The table shows the stable growth of foreign direct invested entities’ company income tax paid to the state 

budget. Following is the relation of tax payment growth and investment growth. 

 

 

Year Tax payment Growth rate FDI Growth rate 

2005 179,125.0  316,839.28  

2006 500,055.0 179,1% 366,543.59 15,6% 

2007 832,634.0 66,5% 499,962.11 36,4% 

2008 758,474.0 -

 

708,922.55 41,8% 

2009 456,139.0 -40,0% 801,158.33 13,01% 

2010 839,570.0 84,0% 1,025,995.88 28,06% 

2011-2013 859,673.0 2,3

 

4,986,034.12 386,0% 
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Table 20. The comparison of tax payment growth and FDI growth /in percentage/ 

Year 2008 2009 2010 2011 2012 2013 

Tax growth 179,1↑ 66,5↑ 9,0↓ 40,0↓ 84,0↑ 2,3↑ 

FDI growth 15,6↑ ↑36.4 ↑41.8 ↑13.01 ↑28.06 ↑4,8 times 

Source: Invest Mongolia Agency 

 

The table shows positive relation between tax payment and investment growth. 1 unit increase in foreign 

direct investment increased the company income tax payment of foreign direct invested companies to the 

state budget by 1,3-5,3%. The company income tax in Mongolia is 10% for entities with 0-3 billion 

tugrug income, 25% for more than 3 billiion tugrug income. 10%, 25% income tax is comparatively low 

rate. In most countries the income tax is 25-35%. 

 

3. The employment in FDI companies 

Foreign investment another factor contributed to Mongolian economy is the number of employees 

working in foreign invested companies and their social insurance payment. 

The insured workers percentage in mining sector is 20,6% which is the highest among others. The insured 

workers in FDI companies was 60 thousand in 2013, in average the number is 45 thousand which means 

it increased by times comparing to the previous year.  

 

Table 21.FDI growth and insured employee growth comparison. 

Year FDI amount 

/in thousand dollars/ 

FDI growth % Insurers number Total insurers 

number 

change 

  

  

2010 708,922.55 ↑41.80 22971  

2011 801,158.33 ↑13.01 21917 -4,6% 

2012 1,025,995.88 ↑28.06 23528 7,3% 

2013 4,986,034.12 ↑4,8 times 45274 92% 
Source: Invest Mongolia Agency 

 

Table 22.The amount of social insurance payment of employees working in FDI companies. 

Sector 2011 2012 2013 Rate 
Tourism 231,934,009 427,176,124 526,700,921  
Bank, financing 1,946,152,243 2,730,860,043 1,925,828,645  

Not registered 18,557,093,69
 

17,809,829,214 20,979,063,854  
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Others 2,999,145,756 2,930,828,480 5,239,779,466  
Geology, mining exploration  8,734,118,927 11,361,367,747 16,398,427,284 26,3 

Household commodity 
 

  2,634,579  
Construction, construction 
material production 

833,506,537 776,529,196 1,083,125,647  

Cattle husbandry raw material 
processing 

227,591,193 230,396,139 247,405,198  

Furniture 25,359,734 41,880,972 16,230,910  
Information, communication 

 
2,878,679,410 3,662,974,782 3,677,712,373  

Service 69,235,715 79,658,933 105,257,501  
Culture, education, science, 

di  
293,304,476 363,091,906 636,531,647  

Representative office 710,281,680 310,721,384 335,765,603  
Transport 157,999,477 695,255,199 1,492,569,963  
Jewelry 5,608,151 3,687,075 2,971,287  
Agriculture, cattle husbandry 22,731,794 17,387,476 19,596,710  
Light industry 964,078,677 802,262,108 268,713,619  
Trade 4,159,448,320 4,976,408,665 8,020,589,777  
Food commodity production 478,797,866 543,855,731 555,682,849  
Electronic product production 55,423,497 87,643,019 69,850,148  
Health, Beauty service 335,209,302 433,752,255 497,063,195  

Energy 171,944,016 181,203,727 221,156,110  

Total  43,857,644,47
7 

48,466,770,176 62,322,657,287  

Source: Invest Mongolia Agency 

 

Table shows that the amount of social insurance payment is most in mining sector or 26,6 % from the 

total payment. In 2013 the wage fund of FGI company employees is 457 billion, social insurance payment 

is 82, 26 billion which is 32% growth comparing to the previous year.  

 

Geology, mining sector in 2013 year had 480000 workers, 8920 of them in coal mine, 39180 in other 

mines.  In oil production 18 exploration sites operates 14 foreign and domestic invested companies 

which signed production sharing agreement (PSA) employing 506 workers, 4017 temporary workers 

2876 of them technical workers. In oil production sites with PSA there are 3214 foreign workers and 803 

local workers. /Source: National social insurance report 2013 year/ 

 

According to the Invest Mongolia Agency the number of state registered social insurance payer entities is 

about 6 percent but the amount of money paid to the social insurance fund is about 40% of total payments 

and 30% of social insurance insured workers working in foreign invested companies. This approves how 

foreign investment has direct impact on the employment rate.  
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4.4. SOME METHODS ON IMPROVING THE EFFICIENCY OF FOREIGN INVESTMENT IN 

MINING SECTOR 

 

After 1990 due to the lack of internal investment source Mongolia could not implement the large mining 

project for 20 years loosing huge developing opportunities. Mongolia is in need of speeding up its 

economic and social development to keep pace with 21st century human development trend, build 

economic immune system to avoid the crises, increasing life level of its people and decreasing poverty. 

Those are the main goals of ours.  

One way to reach the goal is improving the investment policy, investment climate; increase foreign and 

domestic investment as a result make investment efficient. The benefits of the recent economic growth 

have not trickled down to broad-based development. Nearly 30 percent of the population still lives below 

the poverty line. The investment does not have a significant impact on improving people's livelihood, 

creating jobs and reducing poverty246. 

.  

According to the “Household Income and Living Standards Measurement Survey" conducted in 2004, by 

the National Statistics Office 36.1 percent of Mongolian population is poor. According to a survey 

conducted in 2010 by the National Statistics Office poverty level became 39.2 percent and did not 

significantly reduced by 2011. 

In addition, according to the World Bank methodology based on the 2011 Household Social Economic 

Survey (HSES) conducted by NSO247. According to the joint estimation, poverty headcount index in 

246[Over the last decade, the World Bank has increasingly focused on lending to CDD programs in order to let 
communities lead their own development. Mongolia: The Mongolia Sustainable Livelihoods Project (FY08, IDA 
US$33.5 million) and the Sustainable Livelihoods Project II (2008-2012) aim to enhance livelihood security and 
sustainability by scaling up institutional mechanisms that reduce the vulnerability of communities throughout 
Mongolia. The project is structured around three components — Pastoral Risk Management; Community Initiatives; 
and Microfinance Development — and has benefited over 1.7 million people, two-thirds of the population. More 
than 36,000 herders improved their pastoral risk management skills, over 1,000 hospitals in rural areas have been 
upgraded, and the proportion of children staying in school dormitories (essential in a nomadic society) increased by 
169 percent. Over 39,000 microfinance loans have been made, benefitting over 180,000 people either directly or 
indirectly, leading to improved livelihoods. At the policy level, the Community-driven development (CDD)  
approach to community infrastructure provision has been adopted as the model for local budget preparation and 
execution under the new Integrated Budget Law that is being implemented throughout the country from January 1, 
2013. Overall, the innovations introduced and the use of the participatory approach in local budget preparation and 
execution are integral to Mongolia's strategy for achieving inclusive green growth, helping to ensure that the 
benefits of the country's significant and rapidly growing mineral wealth can be more widely shared with 
communities across the country.] Community-Driven Development: Results Profile, Empowering People to Lead 
Their Development, World Bank, 2013. Available at: http://www.worldbank.org/en/results/2013/04/14/community-
driven-development-results-profile   
247[The National Statistics Office of Mongolia (NSO) has been collaborating actively with the World Bank since 
2002 in the areas of strengthening statistical capacity and improving methodologies for estimating poverty indicators 
through living standards measurement surveys and household income and expenditure surveys. A good example of 
this long-term collaboration is that teams from the two institutions have worked together to define a methodology 
that can assess the state of poverty and people’s living standards in Mongolia. As a result of this joint work data 
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Mongolia stands at 29.8 percent which is 9.4 percentage points less than in 2010, poverty depth amounts 

to 7.6 percent which represents a drop of 3.7 percentage points, poverty severity is at 2.8 percent which is 

1.8 percentage points less than in 2010.248Information about household consumption, population living 

standards and poverty are important baseline data in assessing impacts of planning, policy preparation, 

policies and programs. 

 

In such situation it is vital to improve social effectiveness ofthe investment. There are some problems in 

this area to solve first.  

1. Since the investment planning do not meet the current demands there is a need to improve 

investment planning, do not take only mining-based development policy make investment in vital 

sectors and manage it wisely.  

2. Improve the structure of Mongolian economy further reduce the heavy reliance on the mining 

sector and necessary to increase the investment in order to create a regional development centers. 

First, Production Technology Parks to build in Darkhan-Uul, Govisumber, Dornod, Zavkhan, Orkhon, 

Selenge, Tuv, Khovd provinces have to be supported by the foreign direct investment.  

3. It is necessary to implement foreign direct investment into the direction of improving Mongolian 

economic competitiveness and implementing innovation policies. Foreign direct investment is too 

low in Modern high-tech processing manufactures and service sectors to. 

4. It is necessary to develop trustworthy capital market for foreign investors. Thus, it would be 

available to raise the fund for large national and regional projects implementation.  

5. Further there are need to exploit deposits with estimated resource also to technical-innovation in 

currently operating deposits, pay attention on producing value-added, final products, build state 

mineral processing plants and support from the government to produce environmentally friendly and 

highly effective final product production by investment, tax, and financial policy.  

6. In order to implement certain project, make investment in mining sector government need to seek 

for opportunities to issue securities on major stock exchanges. 

 

4.4.1. Recommendation area 

Following are my three proposals on improving foreign investment efficiency in Mongolian mining sector. 
1. Legal environment regulation; 

2. Proper use of mineral resource; 

about poverty in Mongolia have been reconciled.] Poverty Level Estimated at 29.8 Percent in Mongolia, World 
Bank, 2013. Available at: http://www.worldbank.org/en/news/press-release/2012/04/17/poverty-level-estimated-at-
nearly-30-percent-in-mongolia 
248[Poverty headcount index by regions shows that the Mongolia’s Western region's headcount index is 30.2 percent, 
Khangai region's 38.9 percent, Central's 27.2 percent, Eastern's 34.3 percent and poverty headcount index in 
Ulaanbaatar city is 23.5 percent. These are 2.1 to 20.9 percentage points lower than the 2010 levels in each region.] 
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3. Processing factory-the production of value-added products.  

 

4.4.1.1. Legal environment regulation 

Mongolia is a peaceful country with a politically stable democracy. However, there have been growing 

governance issues and challenges facing the country. Due to the transition to market after 1990 the mining 

sector faced difficulties. To solve it the policy to attract the foreign investment took place and tried to 

build climate and favorable legal environment. In particular, since 2000 due to this policy, foreign 

investment to the mining sector has increased rapidly. Of course, the positive changes happened in the 

economy of the country. Mongolia is a country on the verge of significant industrial and economic 

expansion, and is currently negotiating its own rapid development in the face of interrelated 

environmental and social challenges. 

 

But today the situation turns to different direction. The opposite result come from the rapid foreign 

investment growth as the issue of national security, the issue how to raise the participation of national 

companies and Mongolians in mining projects. Many answers are needed in question such as setting the 

proper investment level, supporting domestic investors.  On the opposite side, we have to be very careful 

in setting the limit to foreign investors to avoid acquiring an image of unstable, unreliable country in the 

world and speed down the high growth of mining sector. It is very important to find the golden mean. In 

17th of 2012 May the Law on foreign investment regulation in the sector of strategically importance was 

approved249.  

 

Mongolia is working to improve transparent and responsible practices in the mining sector. Some 

important changes were made to the Minerals Law in 2006 to bring greater transparency to the mining 

sector. Mongolia has successfully implemented the Extractive Industries Transparency Initiative since 

2006, which is playing a key role in improving transparency in the minerals industry. Mongolia is 

working to develop strategic management of the wealth generated from the exploitation of mineral 

resources. Mineral revenue has been often used by political parties to fulfill election promises and being 

spent through cash-handouts in the past ten years. The aim and structure of the existing wealth funds are 

expected to change to embrace effective and long-term revenue management in coming years. 

 

Mongolia needs to increase the capacity and efficiency of key regulatory state institutions in the minerals 

sector to develop competitive strategies based on robust geo-scientific and socio-economic databases, and 

249[The approval of this law decreased the foreign investment in Mongolia between 2012 and 2013 by 65% within 1 
year. Even this incorrect law was annihilated in 2013 year the negative influence of the law has nearly stopped the 
foreign investment flow and the drop has become 72 percent between 2012 and 2014.] 
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promote safe and responsible mining practices. Furthermore, as a country with a highly centralized 

system of government, Mongolia is striving to transfer some important political power and authority to 

sub-national and local governments to improve the protection of the rights and interests of local 

communities affected by mining. The government is currently developing a long-term policy framework 

of the mining sector, engaging with the private sector and civil society. 

 

4.4.1.2. The Proper Use of Mineral Resource.  

In recent years, the mineral price keeps rising in the world market giving impact on Mongolian mining 

sector to develop rapidly so that it attracts foreign direct investment and portfolio investments 

significantly contributing to the national economic growth. A key challenge for Mongolia today is 

managing the impact and benefit of economic growth generated by the mineral wealth to create a solid 

foundation for sustainable development. 

 

Mongolia having been criticizing the export of our limited resource in raw materials without processing. 

It is essential to use the mineral resource properly by certain stage meeting the national demand, 

considering the number of population and produce value added final products. We are having been 

criticizing the export of our limited resource in raw materials without processing. It is essential to use the 

mineral resource properly by certain stage meeting the national demand, considering the number of 

population and produce value added final products. 

 

For example, not centralize the mining industries only in the Gobi regions but establish processing 

industries in western, central and eastern regions to promote local development and reduce migration to 

the capital250. So in the near future we have to plan all aspects of mineral resource usage from how many 

tons of mineral to export, how to spend the fund generated from mining, in what stage process and 

concentrate the minerals and implement them stage by stage. Obviously, the planning has to be based on 

the country's economic growth and each region people's livelihood. Perhaps the research center is needed 

for that study. 

 

250[The benefits of the recent economic growth have not trickled down to broad-based development. Nearly 30 
percent of the populations still live below the poverty line. A significant segment of the people living in 
Ulaanbaatar`s vast unplanned ‘GER’-districts live in extreme poverty. While the poverty rate in urban centres has 
slightly declined, it increased in some rural areas. The widening gap between rich and poor is becoming more visible 
in Mongolia. The GINI Index for Mongolia rose from 30.3 in 1998 to 36.5 in 2008. There has been a massive 
increase in the rural-to-urban migration in the past decade. The urban population has grown from 30 percent in the 
1970s to more than 60%. As a result, the capital city, Ulaanbaatar, where nearly 40 percent of Mongolia`s population 
live, faces enormous problems of urban planning and management. More than half of the city`s population live in 
ger-districts without access to basic sanitation services. Population influx, changing economic livelihoods, re-
settlement, and infrastructure development are socially impacting men and women across all levels of 
society.]Household Social Economic Survey ,the National Statistics Office of Mongolia, 2008. 
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4.4.1.3. Processing factory-the production of value-added products 

By processing the value added product we can prevent from the world financial crises, stably develop the 

country, use mineral resource properly, become not dependent on just one market, and protect the nature.   

In framework of approving by government the big projects we need to establish copper smelting, oil 

production factories. In relation with this we need to solve infrastructure problem especially building the 

rail road. The above issue needs government policy and good management.  

Necessary to attract foreign investment in strategically important deposits and close for certain time to 

explore small deposits with low profit and ecologically dangerous.  

 

Recommendation: 

- Mineral prices are not always high. Supply is available only if exists the demand. Mineral price 

do not rise if no economic ability in customer countries to implement big scale infrastructure works. The 

processing mining sector is most important for value creation by producing final products in mining 

sectors. Thus, nowadays Industry Park is important for developing processing manufacture in Mongolia. 

For that reason, Mongolia should promote the policy of new technology imports and increase the tax on 

raw mining exports from Mongolia. Furthermore, processing industry is required high investments.  

 

- In addition, world high developed countries reuse 40-60% of scrap metal extracting them my 

much lower price than the cost of new material. In recent years, there experiments for producing low cost 

metal replacing material. Nanotechnology also draws the prospects. Concerning the determinants of 

Mongolian mining sector competitiveness, modern high technologies, employee education and experience, 

and R&D sector is main contributor in mining sector. For that reason, Mongolian state support, FDI and 

financial second market development (bond and stock) are important for allowing capital and improving 

capacities in Mongolian mining sector.  

 

- Mankind from immemorial time has been exploring ways to replace things by low cost one and 

in the future will continue to experiment basing on the scientific achievements. Even the world’s gold, 

silver, copper and iron reserves depleted mankind will continue to exist without those metals. The most 

basic example is penetration of wireless mobile communication technology replaced extensive usage of 

copper and aluminum wires. Even the world oil reserve will come to an end human will create an energy 

from a lot of things such as wind, carbon, hydrogen and sun. Therefore, we need to develop our country 

when our resource is valuable in the market.  

 

- On the other hand, we need to extend large resource deposits by building the heavy industries in 

the regions close the central infrastructure based on the neighboring country's demand. Therefore, legal 
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right determinants and government industry policy is main route for developing Mongolian mining sector 

and improving competitiveness in world market. Besides, today Mongolian railway strategy and logistics 

management is main competitiveness of Mongolian mining sector. China, Japan and Korea, which is 

world's largest importers of coal, iron ore and copper. After determining Mongolian government position 

in these 3 markets, strategy to enhance Mongolian position is formulated. In Korea, China and Japan 

where coal and copper, oil, uranium, iron are important and closest market of Mongolia, counting these 

issues will be important in maintaining market share in this country.  

 

- Further, it is necessary to explore new deposits, make technical renovation, produce final 

products, increase copper ore leaching plant, increase the production of copper cathode, deep processing 

of molybdenum concentrate, process iron ore and its concentrate, produce phosphoric fertilizer, use an 

uranium deposits, enrich uranium, create energy using uranium.  

 

- The export diversify is strong associated with economic growth. The Mongolian new railroad is 

main instrument to reach on outside markets. Thus, Mongolia should highly consider on the railway 

strategies and logistics management. The Mongolia has two main gates on railway, which are Baotou port 

in China and Trans-Siberian railway in Russia. For Mongolia, Korea and Japan are loosest and largest 

markets. Furthermore, the railway lines needs to extend on inside the country Nowadays, Mongolia has 

high opportunity to develop a transit way between China and Russia. According to the analysis the train 

speed factor is appeared important than rate charge lines. Thus, entire new railway line system and new 

equipment is important for improving profit of railway sector from transit transport and freights. 

 

4.4.2. “Dutch Disease” in Mongolia  

Comparing to other countries the entering and spreading canal of “Dutch Disease” is different. Mongolia 

has small population, low GDP. The foreign investment is relatively big in total GDP and it always in 

deficit. Despite of mining and food industry no national industry has developed. Comparing to the GDP 

too high state budget expense or in other words allocation is done after concentration in state hand.  

 

I tried to explain the poverty of Mongolia in relation with Dutch Disease251. 

1. Foreign currency price raise due to the mineral resource export not influencing on other export 

251[In my view, the mining sector is definitely the accelerator of Mongolian development. The safety of this 
accelerator depends on foreign investment legal environment, investment protection, and guarantee mechanism of 
the sector. As a result of 20 year stable foreign investment supporting policy Mongolia attracted investments and has 
permanent GDP growth. But in recent years due to the Resource Nationalism or political intervention some laws that 
limits foreign investment, discriminates investors have been adopted and as a result foreign investment drop by 62 
percent between 2013 and 2015.]  
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products leaving Mongolian tugrug exchange rate to fall down.  

2. Import do not related to the export. We have history of importing products by credits.  

3. Mongolian government having a name of regulator participates too much in allocating the capital 

and spread the Dutch disease by its bureaucracy. The number of state officials grows by 5 times 

during democracy 10 years.  

4. The unemployment does not relate to the import and export. Unemployment is a common 

situation in areas without industrial development. More in rural areas.  

5. The shortage of product and service occurs often due to the non-existence of industrial 

development. Thus most business has monopole characters. Low competition that raise the 

inflation.  

6. About half part of the Mongolian population is in livestock farming.  

 

This is also one factor to Dutch Disease.  

1. Natural resource export contributes only to state budget financing the bureaucracy. 

No potential and mechanism to influence positively on people’s life.  

2. Scholars consider that effect of Dutch Disease raise the number of unqualified workers since 

the livestock farming drop behind the workers from the modern working skill.  

 

To prevent from the Dutch Disease Mongolia need to 

1. Be careful in spending the capital generated from the natural resource because it can raise the 

currency rate.  

- Not to spread cash for the social welfare intension.  

- Not to raise wage sharply.  

2. Not to use the capital generated from the natural for the internal expenditure and investment.  

- Place the surplus in foreign market to make foreign investment. 

- To set additional limit (expenditure regulation) and prepare to implement them.  

 

4.4.3. Current Situations 

Today, the geological and mining sector becomes a major sector in Mongolia’s economy and it makes up 

almost one third of GDP and generates two third of industrial output and exports. On top of that, the 

largest portion or 46% of foreign investment goes to this sector and investments being made into 

geological exploration research have increased by about 30% on an annual basis constantly in the past 4-5 

years. As of 2006 Mongolia was in the ninth place in terms of funds expended on geological and 

exploration researches and 50% of funds expended on geological researches in Eastern, North-Eastern, 

and Central Asian regions. There can be seen a rule that the mining sector development directly depends 
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on the investment put in Geological exploration sector as well as its proportional interrelation with 

product manufacturing, economic growth.  

 

Between the late 1990s and early 2000s the Government of Mongolia made concerted efforts to develop 

international investment relations with respect to natural resource extraction. In 1997 they passed the 

Minerals Law, which outlined a full legal framework for the issuance of exploration and mining licenses 

and provisioned security of tenure for these licenses. The law also outlined a reduction in royalty and 

taxation burdens for investors in the mining sector.  

 

This was a positive move and the mining investment environment appeared to be becoming more 

favorable with each passing year, with a reduction in corporate income tax from 30% to 25% (pertaining 

to most mining companies) and a loss carry forward period extension from 4-8 years in the mining sector.  

The attractiveness of the mining sector at this time is borne out by steadily rising FDI in mineral 

exploration and exploitation. 

 

During the study it is clear that the legal environment is the main factor to attract investment, its risk 

proportion. Comparing to other legislation we can note Mongolian mineral resource sector main laws are 

drafted more likely to attract investment, make licence granting transparent, protect environment. But 

there are also some disadvantages like state participation, mineral resource classification, strategically 

important mines, mineral resource usage fee, scheduling licence fee, imposed tax focused amendments 

are not made on actual study and survey.  

 

In general mining sector has specific aspects such as it requires a big investment and gives profit in long 

term, the investment and stock market changes upon state policy, legal environment, the creditors require 

a high quarantee. Although the legal environment reform of minerals, tax and economy performed in 

2006 was a step to restore, “Law on windfall tax on certain products”, exploitating minerals shall be in 

state possession statements were sudden desicions for domestic and foreign inverstors.  

 

However, fiscal and legal regimes took a turn for the worst after 2006, following the introduction of a 

windfall tax on sale of minerals252. Following vociferous opposition to this tax the Ikh Khural voted to 

abolish it less than four years later and the law was formally withdrawn on January 1st 2011. In a further 

backslide, the Government of Mongolia passed ‘The Law on Prohibition of Minerals Exploration in Water 

Basis and Forested Areas’ in 2009.  

252[This tax, hastily passed through the Ikh Khural after purportedly less than two months of discussion, imposed a 
68% tax on the portion of metal sales prices in excess of US$2,600 per ton of copper and US$850 per ounce of gold 
(calculated in referenceto the London Metal Exchange).] 
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The stated intent of this law was to stem environmental damage caused by placer gold mining in and 

around forests and water basins. It rendered void or required modification to mining and exploration 

licenses for mineral resources located within 200m of a water or forest resources, although the law 

technically divested power to local officials to determine the actual areas which could or could not be 

mined (meaning that the 200m limit might actually be extended).  

 

Despite the necessity to prevent any and all damage to scarce and precious water sources in Mongolia, 

this piece of legislation also received severe and immediate criticism on the grounds that it was non-

transparent and potentially expropriator.  

 

The worst fears of the mining industry were confirmed in November 2010, when the Ministry of Mineral 

Resources announced that 1,782 mining licenses were to be reviewed in light of this law. 254 alluvial 

gold mining licenses were subsequently revoked. These expropriations were, of course, challenged via 

arbitration.  

 

The Government of Mongolia retreated in a number of high-profile cases, handing back licenses. Despite 

the obvious case for protection of watersheds and forest land in Mongolia, the fallout from this law has 

been a significant reduction in confidence in the mining sector. 

 

This lead OECD and International Monetary Fund that carries out survey on economic and legal 

enviroment in mining field, to put Mongolia on a list of county with unstable tax policy, unpredictable 

political desicion that results high risk. 
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Table 23. List of Strategic Mining Deposits in Mongolia 

Source: Mineral Resource Authority of Mongolia, data 

 

 

4.4.3.1.  Another View on Mining Economy  

Mongolia does not possess either the financial capacity or the specialized manpower that are required for 

the development of a modern, internationally competitive mining sector. Accordingly, it has no choice but 

to seek the resources that it requires from the rest of the world. To be successful in attracting these 

resources to Mongolia, however, the Mongolian Government has to completely revamp the regulatory and 

tax regimes that are applied to commercial mining there. The existing regimes are well below 

international ‘best practice’ and, as a consequence, the Mongolian mining sector is fundamentally 

Deposit Name Minerals Location Resources Present 

    Asgat Silver Bayan-Ulgii, Nogoonnuur 6402.6 thousand tons (351.09 g/ton 
Ag) 

Boroo Gold Selenge, Bayangol 24.523 thousand tons of 1.6 g/ton Au 

Baganuur Brown Coal Ulaanbaatar, Baganuur 600m tons 

Burenkhaan Phosphate Khovsgol, Alag-Erdene 192.24m tons 

Dornod Uranium Dornod, Dashbalbar 10 560 thous. tons 

Erdenet Copper 
Molybdenum 

Orkhon, Bayan-Undur 1200m tons of 0.51% Cu, 0.012% Mo 

Gurvanbulag Uranium Dornod, Dashbalbar 16467 thousand tons of 0.175% U308 

Mardai Uranium Dornod, Dashbalbar 924.6 thousand tons of 0.119% U308 

Nariin Sukhait Coal South Gobi, Gurvantes 125.5m tons 

Oyu Tolgoi Copper 
molybdenum 

Dorngovi, Mandakh 10.63m tons oxide of 0.32% Cu, 
0.011% Mo and 241.1m tons of sulfate 
of 0.53% Cu, 0.018% Mo 

Shivee Ovoo Brown Coal Govisumber, Shiveegoi 646.2m tons 

Tavan Tolgoi Stone Coal South Gobi, Tsogttsetsii 6420m tons 

Tsagann Suvarga Copper 
Molybdenum 

Dornod, Mandakh 10.64m tons of oxide of 0.42% Cu, 
0.011% Mo. 240.1m tons of sulfate of 
0.53% Cu, 0.018% Mo. 

Tumortoi Iron Ore Selenge, Khuder 229.3 m tons of 51.15% Fe 

Tumurtein Ovoo Zinc, Lead Sukhbaatar, Sukhbaatar 7689.4 thousand tons of 11.5% Zinc 
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uncompetitive in terms of its ability to attract the foreign investment that is essential to its development.  

 

Specifically the Mongolian Government should: 

- fill in gaps in the Minerals Law by developing regulations to: 

○ clarify the treatment of mining operations by the corporate income tax regime; 

○ specify the reporting obligations of mining licensees to government; and  

○ Streamline the regulatory processes affecting mining that are imposed by other laws or 

levels of government; 

- rely on mining royalties and the corporate income tax to share the benefits of mineral 

development among Mongolians; 

- establish a statutory Trust Fund to receive the nominated public revenues from all mining 

operations, to invest them as required, and to pay an annual dividend out of the net investment 

income direct to all Mongolian citizens; 

- establish an independent body to administer the Trust Fund in accordance with explicit and 

transparent requirements set down by the State Great Hural, and to be accountable to it for the 

performance of the Fund.  

These reforms have been designed with two public policy objectives firmly in mind.  

 

4.4.3.2. The Policy solution 

The first policy objective is to reduce the considerable economic disadvantage that is currently imposed 

on the Mongolian mining sector by excessive tax and regulation.  

The most egregious impositions are the Windfall Profits Tax and the provision for the Government to 

acquire a substantial equity in any ‘strategic’ mineral deposits. The removal of these severe burdens will 

allow the mining sector to maximize its contribution to the growth of Mongolian GDP and living 

standards over the longer term. This must be the principal consideration in any reform process. 

 

The Windfall Profit Tax is unprecedented among mining jurisdictions around the world. Taxing away 

more than 80 percent of the marginal profit on a mining project can only devastate international mining 

investment in Mongolia over the long term. Some existing projects may proceed because their exploration 

costs and some of their development have already been sunk but exploration activity will progressively 

decline, and with it the prospects of new developments being brought forward. Even with the repeal of the 

Windfall Profit Tax, the effective tax rate would remain in excess of international ‘best practice’253.  

253[Most recently The World Bank has recommended the creation of a fully-fledged savings and stabilization fund to 
receive all government revenues from mining (World Bank 2008).] The IMF has made a similar recommendation 
(International Monetary Fund [IMF], 2008, 
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Regulation is significantly less efficient in redistributing the economic benefits of mining among the 

population at large compared to broadly based taxes, such as the corporate income tax. It does not 

generate a revenue stream that can be applied for public use but it does add substantially to the mining 

sector’s costs of production. To be successful in attracting these resources to Mongolia; however, the 

Mongolian Government has to completely revamp the regulatory and tax regimes that are applied to 

commercial mining there. 

 

Finally, public equity increases the scope for the government to intervene in the day-to-day management 

of the mining project in question. Such interference is likely to be driven by political rather than 

commercial considerations and will increase the risk of the project underperforming over the long-term in 

terms of dividend distributions. This would be a financial cost to the public purse and would create a 

serious conflict of interest with the government’s role as the regulator of the mining industry in the public 

interest.  

 

The second policy objective is concerned with the equitable distribution of the benefits of mineral 

development.  

They include: The creation of an independently administered statutory Trust Fund would facilitate the 

more equitable distribution of the economic benefits of mineral development among the Mongolian 

people. It would also help to make the distribution process less susceptible to corruption, as well as more 

accountable and transparent to the Mongolian people.  

As a minimum, the proposed Trust Fund should receive all the royalties that are paid in respect of all new 

mineral developments, such as gold and copper mining project Oyu Tolgoi and coal mining project Tavan 

Tolgoi. The coverage could be subsequently extended to pre-exiting mining operations, once an 

appropriate distribution formula had been determined for those royalties. 

As this option is likely to raise much more challenging policy issues — such as the practical difficulties of 

arranging   retrospective compensation in the light of subsequent demographic, economic and social 

changes — it would be best left for consideration until after the proposed Fund and its associated 

administrative arrangements were well established.  

 

The proposed Trust Fund could also receive all or a specified proportion of the corporate tax revenues 

generated by mining operations. This option also raises a number of other policy issues — such as their 

fiscal and tax policy implications — which would be best left for subsequent resolution. The revenues 

Mongolia: Selected Issues and Statistical Appendix, IMF Country Report No. 07/39, IMF, Washington, DC, January, 
Available at: http://www.imf.org/external/pubs/ft/scr/2007/cr0739.pdf 
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credited to the proposed Trust Fund should be invested in a suitably diversified portfolio of assets, such as 

common stocks, government and corporate bonds, and real estate.  

 

Invested in assets denominated in foreign currencies, the more the Trust Fund will contribute towards 

macroeconomic stability. The investment objective should be to generate a sustainable investment income 

stream over the long term, from which dividends could be paid to individual Mongolians subject to the 

real value of the investments being preserved.  

 

Preservation of the financial capital would help to ensure that some of the value created by the mining of 

Mongolia’s mineral resources was progressively reinvested for the benefit of future generations of 

Mongolians. To ensure that the proposed Trust Fund achieves its policy goals, it would be essential for the 

day-to day conduct of its operations to be independent of both the Mongolian Government and the State 

Great Hural. For this reason, the Fund would need to be managed by an organization guaranteed 

operational independence by its enabling statute. The managing organization should, of course, be 

required to account formally to the Mongolian public thorough the State Great Hural, for its performance 

against its statutory objectives each year.  

 

The establishment of such a Trust Fund would contribute significantly to Mongolia’s macroeconomic 

stability. By sterilizing some or all of the public revenue stream from the mining sector, Mongolia would 

reduce the risk of it experiencing the extreme ‘boom ‘and ‘bust’ economic cycles, which are often 

associated with economies that rely heavily on mineral exports. During boom times mining exports can 

‘crowd out’ non-mining exports due to the appreciation of the exchange rate.  

 

Moreover, the substantial windfalls in public revenue generated by booming mineral exports can 

encourage political corruption and erode fiscal discipline, leading to wasteful public spending.254 

The World Bank has recommended virtually all of the proposed reforms to the Mongolian Government 

itself and has done so on numerous occasions over recent years.255 The International Monetary Fund 

(IMF) has made similar recommendations to the Government. 

 

The proposed Trust Fund has the potential to improve substantially on the economic efficiency and equity 

254[Such phenomena are sometimes known as the ‘Dutch Disease’ or the ‘resource curse’]. 
255[Most recently The World Bank has recommended the creation of a fully-fledged savings and stabilization fund to 
receive all government revenues from mining (World Bank 2008).] The IMF has made a similar recommendation 
(International Monetary Fund [IMF]; Mongolia: Selected Issues and Statistical Appendix, IMF Country Report No. 
07/39, IMF, Washington, DC, January, 2008. 
http://www.imf.org/external/pubs/ft/scr/2007/cr0739.pdf ) 
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of the benefit distribution process by:  

 making direct transfers to the intended beneficiaries; 

 paying the benefits in cash rather than as standardized public services would significantly 

increase their value from the perspective of the beneficiaries; 

 taxing the cash benefits in the hands of the beneficiaries would improve the transparency and 

accountability of the delivery of public services; 

 significantly minimizing the scope for misappropriation and/or misdirection of benefits by public 

officials; 

 highlighting the extent of the economic benefits that mining generates for the Mongolian people; 

 improving the transparency of and accountability for the delivery of public services and the 

taxation that is imposed on Mongolians to fund them; and  

 Investing mining revenues in assets denominated in foreign currencies, as it would assist in the 

macroeconomic stabilization of the Mongolian economy.256 

 

Thus in future it shall take into account that amending basic legal principles and changing basic 

definitions can bring huge damage and shall apply a long term tax policy, regulate certain aspects that 

limit investment, and esspecialy amend Law on windfall tax on certain products to impose taxes step by 

step with classification as well as free gold from tax and add oil, natural gas in order to be in accordance 

with Mongolian strategy. Finally Mongolia in this transition period shall support parlamental democracy 

and continue proper policy and action programme in mineral resource sector. 

 

4.4.3.3. Sub Conclusion 

- By the theory FDI brings technical innovation, raise of capital, increase in human capital, increase of 

productivity due to the technical innovation and it influences on the economic growth in direct and 

indirect ways. The foreign invested companies create the competition, introduce new technology, 

creates jobs, create safe, stable financing source, increase tax income, improve the infrastructure, 

activate domestic investors, spread the knowledge, stabilize the currency, support and increase the 

export and have many other economic roles. This shows that FDI in one big factor to provide 

economic growth.  

- The main issues to solve for Mongolia are the lack of financial source, lack of investment resource, 

old infrastructure, technology and the human capital skill.  

256Heritage Foundation, 2008, ‘Mongolia’, 2008 Index of Economic Freedom Website, The Heritage Foundation & 
Dow Jones Inc, Washington DC, accessed at  
http://www.heritage.org/research/features/index/country.cfm?id=Mongolia 
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- Beside the advantages the foreign investment create outflow of the capital rather than inflow, 

decrease employment, destroy the domestic natural resource, create monopoly and oligopoly market, 

negatively influence on industrial structure, make the economy reliable on the foreign countries. One 

example is the effect of “Dutch disease” that we have to prevent.  

- Mongolia need to look back on last 20 year’s experience to make conclusion on effects of foreign 

direct investment to avoid misunderstanding among people that foreign investment is the main reason 

of unequal capital allocation.  

- In 2011 the FDI increased by 4,8 times, foreign direct investment in mining sector is 81,8%, and 

69,6% of gross industrial production. 89,2% of export product having big role in economic and social 

growth.  

- Foreign investment cannot influence significantly on creating jobs, decreasing poverty and improving 

people’s livelihood. According to the survey “Household income, expenditure, life level survey” 

made by the state statistic center 36,1% of the population is poor. In 2011 the number reached to 

39,2% and almost did not decrease by 2011. Even the GDP has grown it is hard to see the real growth. 

In this situation it is essential to improve social efficiency of foreign investment.  

- Beside the macro economy indicator GDP calculating the foreign investment effect through the 

diverse tax income, social insurance payment, and net profit may be more reliable.  

- We need to foresee the future after the end of natural resource, calculate the cost for nature restoration, 

and learn from the fault we have done rather than the capital foreign investors bring to the economy. 

- Even it seems that industrialization is leading the economy there are very few final product 

production.  

 

 
4.5. CONCLUSION 

 

Despite its booming mining industry, Mongolia’s economic growth is not significant enough to induce 

higher living standards or reduce poverty. During its 15 years of transition into free market economy, 

Mongolia has been heavily dependent on foreign aid and loans. With wealthy natural resources and 

intensive foreign investment, it is time for the nation to minimize its dependence on international support 

and make the move from aid to trade. To sustain a high level of development in the mining sector, the 

government needs to provide some incentives to major foreign investment. In light of poverty, 

unemployment and a large impending governmental debt on the one hand, and high global demands for 

copper and gold on the other, the Oyu Tolgoi project needs to take off as soon as possible.  

 

Mongolia’s extensive mineral reserves and the profit gain during this year’s commodity price hike 

emphasize the barriers for developing the Oyu Tolgoi. Due to the country’s geographic location, most 
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international trade must be routed through ports in China and Russia. Copper exporters must contend with 

the high cost of transport to regional and international markets. Institutional factors serve as significant 

barriers as well, including a high overall tax rate, high annual interest rates, lack of modern financial 

sector, and a host of problems related to licensing, inspectors, customs, and tax administration. 

 

In my view, the mining industry is characterized by high risk. This risk is present not only at all stages of 

the project’s life cycle but also at the host nation’s political arena. The revision of the mining law aims to 

balance investors’ interests with those of Mongolia, as it is viewed as disadvantageous to local investors 

and national interests. Newly emerging Mongolian businesses lack both the access and understanding of 

international financial markets. Instead, they tend to focus purely on their own particular circumstances, 

viewing Chinese companies as a threat.  

 

For instance, the new financial regulations encourage value added investment such as copper processing 

plants, but in many of the existing plants in Northern China and Japan, high cost, a lack of skilled workers, 

and environmental concerns do not suggest any feasibility of building and operating such plants. Some 

building proposals from Chinese enterprises for power plants, roads and railways in Gobi were even 

turned down. Due to the price taking nature of the mining business, timing is an issue for higher profits. 

The Mongolian government should select a cost effective plan for infrastructure development in the Gobi 

in a timely and efficient manner. 

 

Today, there is also clear recognition that planning is more than just about ‘producing’. In other words, 

the goals of development and of development planning have changed. Today development planning is not 

about how many tons of wheat each farm should produce. The goal is Human Development. It is about 

enhancing the quality of life of all citizens by addressing issues of lack of opportunity, inequality, and 

poverty. It is about creating jobs, improving access to health or quality of education. It is about making 

growth inclusive, something we discussed in an earlier Dialogue.  

 

It is also about responding to new challenges such as environmental degradation, disasters, global 

warming and adaptation to climate change. That is why so many countries have made the Millennium 

Development Goals a part of their national development strategies. In Mongolia, development planning is 

especially about how to utilize the revenue from mining for public investments in infrastructure, 

education, and health, or for “translating natural resources underground into productive assets above 

ground”. 
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CHAPTER FIVE 

 

5.1. MINING SUSTAINABLE DEVELOPMENT OF MONGOLIA 

 

This chapter recognizes the positive contribution of mining to sustainable development but, more 

importantly, also identifies priorities that need to be addressed to ensure and enhance the potential 

contribution of mining to sustainable development. 

 

Most of countries agree that good governance of both public and private institutions is a necessary 

condition for the contribution of the mining sector to sustainability. The key aspect of good governance 

for mining relates to the proper management of the mining activity itself. Sustainability however needs to 

go beyond the mining activity. Like any other business, a mine will close at some time. Sustainability is 

the outcome of transforming the assets generated in the course of mining into other forms of assets that 

persist beyond the mine closure and are tools for development beyond the mining sector. This process 

also requires good governance in the management of all the revenue streams resulting from mining 

investments, such as foreign capital inflows, royalties, license fees, direct and indirect tax revenues, 

infrastructure investment and the like. 

 

The framework is therefore also a call to the international community, particularly the UN and donor 

agencies, to enhance support towards capacity building that promotes the good governance of the 

mining/metals sector and its contribution to sustainability. Starting in the nineties, most development 

agencies exited support for the sector. There is a need for renewed focus on capacity building to ensure 

that the lessons learned in the recent past become the reference or base line of mining globally.  

 

A rich natural resource endowment provides a large number of developing countries with a comparative 

economic advantage. Mining is an activity that is complex and requires significant capacity for its proper 

management257. This opportunity mining provides to generate benefits must be used effectively to 

advance sustainable economic development and reduce poverty. 

 

Mongolia has certainly departed from the centralized planning that was practiced in socialist countries 

until about 25 years ago. But that does not mean that the need for planning has diminished. On the 

contrary, sound and successful development requires forward planning that includes a vision, concrete 

257Ш.Үнэнтөгс, Стратегийн ач холбогдолтой Хөрөнгө оруулалтын хоёр талын болон олон талт гэрээ 
байгуулах онол-арга зүйн технологийн асуудал, Сөүлийн үндэсний их сургууль, Хууль зүйн сургууль.,2011-
2013 
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goals and action plans on how to achieve those goals. It needs policy coordination and coherence. It needs 

financial planning as well as benchmarks to measure success. The difference between the centralized 

planning of the socialist times and planning efforts today is of philosophy and approach. Socialist, 

centralized planning was predicated on the assumption that the state knows best. This includes how to 

allocate resources, what to produce, where to produce it, when and how much. The private sector had no 

role and there was little (if any) citizen consultation or participation. 

 

The emphasis today is very different. Planning is now less prescriptive. It is also less top down. 

Governments now limit themselves to setting the larger vision, the broad objectives and sectoral priorities. 

They also realize that success comes from buy-in on the vision and the objectives across political 

boundaries. That is why they seek participation of different stakeholders (be it the civil society, the private 

sector or the local governments) and inclusiveness in shaping their development agenda. It is also why 

they strive for the right mix of top down and bottom up approaches in their planning processes. Today, 

there is also clear recognition that planning is more than just about ‘producing’. In other words, the goals 

of development and of development planning have changed.  

 

5.1.1. Recent Policy Initiatives  

Based on the discussion so far, Mongolia’s resource wealth raises three main policy challenges. 

The first is to develop the natural resource sector itself, by attracting the necessary expertise and 

providing the required infrastructure. The existing stock of infrastructure assets in Mongolia is 

particularly low – it scored 118th out of 142 countries in terms of infrastructure quality according to the 

Global Competitiveness Report 2011-12258, well behind other developing countries with a large mining 

sector such as Chile (ranked 41st), Indonesia (ranked 76th), Peru (ranked 88th), and Botswana (ranked 

92nd). Upgrades are needed to railways, roads, customs infrastructure, water supply and power supply.259. 

The second challenge is to contain the impact of natural resource production on macroeconomic volatility 

and to ensure that mining development does not crowd out development in other sectors of the economy. 

The third challenge is to preserve, and improve, Mongolia’s relatively good institutions. This requires 

making the management and distribution of natural resources as transparent and accountable as possible 

and mitigating the rise of income inequality. The remainder of this section reviews recent policy 

initiatives in Mongolia in these areas in light of international experience in commodity-rich countries. The 

next section presents some ideas on how these could be further improved and complemented. 

 

258Global Competitiveness Report 2011-12,World Economic Forum, Geneva, Switzerland 2013. 
259Unentugs Shagdar, Legal regulation trends and issues in mineral resource of Mongolia, Mongolian Law Review, 
Volume 2, National Legal Institute, 2012, p. 8-21. 
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5.1.2. Strategic Directions on Industrial Policy in Mongolia  

Mongolia possesses major reserves of 80 different minerals including copper, gold, coking coal, iron ore, 

fluorspar, molybdenum, and crude oil. The Oyu Tolgoi mine, in particular, is potentially the world largest 

copper mine. Unsurprisingly, the Mongolian economy has relied on its mining sector and the high prices 

of minerals in international markets for economic growth. However, the time has come for Mongolia to 

use revenues from mineral reserves to grow even faster by inducing a rapid transformation of the 

economy and, as a result, improving significantly the living standards of its people. To do so, the 

development of a competitive and high value-added manufacturing sector is crucial.  

 

Several Mongolian official documents-including The Action Plan of the Government of Mongolia for 

2008-2012 260 ; The Millennium Development Goals-Based Comprehensive National Development 

Strategy of Mongolia; The Action Strategy and Formation Plan of the National Development and 

Innovation Committee; The List of Initial High Priority Large Projects to be Announced to Foreign and 

Domestic Investors by Government; and The Detailed List of Large Priority Projects to be Implemented 

by the Government - show the importance that the Government is giving to the development of an 

industrial program. The goals are ambitious and involve developing a range of new industrial activities. 

To reach those goals and realize such ambitious projects, many obstacles will have to be surmounted. 

 

Today development planning is not about how many tones of wheat each farm should produce. The goal 

is Human Development. It is about enhancing the quality of life of all citizens by addressing issues of 

lack of opportunity, inequality, and poverty. It is about creating jobs, improving access to health or quality 

of education. It is about making growth inclusive, something we discussed in an earlier Dialogue. It is 

also about responding to new challenges such as environmental degradation, disasters, global warming 

and adaptation to climate change. That is why so many countries have made the Millennium Development 

Goals a part of their National Development Strategies. 

 

In Mongolia, development planning is especially about how to utilize the revenue from mining for public 

investments in infrastructure, education, and health, or for “translating natural resources underground into 

productive assets above ground”261. 

Mongolia, a developing country, is considering proposals to create a trust fund for current and future 

generations of Mongolian citizens. In speculation of high royalties pouring into Mongolian from current 

mining enterprises, Mongolians are deliberating about what to do with the influx of capital. Mongolia, a 

260#35 Resolution on Approval of the Action Plan of the Government of Mongolia for 2008-2012, Ulaanbaatar, 2008. 
Available at: http://cabinet.gov.mn/files/govnews/09010003.pdf 
261Supra note: 293.  
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developing country, would be wise to consider a proposal to create a trust fund for current and future 

generations of Mongolian citizens.  

 

Create a Norway/Alberta hybrid trust, that utilizes the strengths of each individual trust as well as 

utilizing the Australian, Peru and Chilean example of Economic Diversification and by creating a 

Stabilization fund to smooth out fluctuations in Government expenditure thus, stabilizing economy on 

macro-level and consistently invest in infrastructure. In scrutinizing current economic development 

models as well as current trust models one can design an optimal country specific model for Mongolia for 

fiscal policy and ultimately sound social policy.  

 

The trust would be set up to save half of the money and invest oversees and to take the other half for 

direct investment in Social programs including both health and education infrastructure. These practices 

will not only benefit current citizens but also sustainable economic growth and investment in the future of 

Mongolian well-being. The goal being to take money from non-renewal resources and make the money 

itself a renewable revenue source for many years to come. In anticipation of high royalties pouring into 

Mongolian from current mining enterprises, Mongolians are deliberating about what to do with the influx 

of capital.  

 

The mining sustainable development framework has universal application. It is as ambitious as it is 

necessary, particularly for developing countries. It represents the commitment of the countries to ensuring 

that mining activities within their jurisdictions are compatible with the objectives of sustainable 

development and poverty reduction. The expectations of society, in ways consistent with sustainable 

development, need to be clearly expressed. 

 

Sustainable development and mining can be compatible. In a number of countries and over time, mining 

has led to the creation of economic activity and financial and social infrastructure, created skilled 

workforces and contributed to sustainable wealth creation. Mining can contribute to more national 

economies in the future. The organizational tools and institutional capacities needed to achieve this – and 

to avoid lesser outcomes – are known and realizable. 

 

It is understood that this view of mining as an instrument for sustainable development is at odds with 

widely held perceptions in many quarters, and that the record of how mining has been conducted – or the 

political environment within which mining sometimes takes place – provides important examples of how 

mining activities can be implicated in negative human, economic and environmental outcomes. These 

perceptions have roots in the historical experience, the recent past, and all is not well in every mining 
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operation today.  

This need not be the case. Both the practice and the perception of mining can be changed and the overall 

historical record is impressive. Extracting minerals from the ground is one of the oldest human activities 

and has identified major periods of human development: the ages of stone, bronze and iron. Today about 

ninety percent of global mining takes place in the developed and emerging countries regarded as the most 

economically successful. The countries that launched the industrial age were all major mining countries 

and some (e.g., United States) still remain so. Mining provided the materials and generated the pools of 

capital that fueled the industrial revolution and laid the foundations of their modern societies. 

 

5.1.3. Mining in Context 

The challenges to sustainability come from the needs of a growing population and aspirations for a higher 

quality of life. The scope, number and persistence of human needs and expectations stress the capacity of 

the environment to sustain society: industrial agriculture, forestry, and fishing; urbanization; 

industrialization, and mass tourism are just some examples. And every issue of sustainability that has 

been raised in the context of mining – from biodiversity to human rights – can also be found, in varying 

degrees, in these human activities.  

 

Mining is necessary to meet the needs and aspirations of current and future populations. At the same time, 

it imposes its own stresses on the environment and people. It is an extractive industry practiced for 

hundreds of thousands of years. It currently employs approximately 30,000,000 people (ILO) or 

approximately 1% of the economically active population of the world (estimate based on ILO statistics)262. 

Every nation has some type of mining activity, with its importance varying with the resource endowment 

and state of development. 

 

It is significant in national developmental and global sustainability terms, however, that resources 

extracted from nature in one country become, after a one-time financial consideration upon exportation, 

current and future resources in other countries. Inevitably as well, the ability of mining countries to use 

their mineral endowment for development can be impacted by market access decisions made in 

consuming countries; restrictions on the use of mineral based products also imply restrictions on the 

outlook for mining investments.  

 

This puts into sharp focus the direct and indirect economic, social and legacy benefits (or costs) of the 

initial extraction of the resource and the close life cycle interconnections between producers and markets. 

262Warming Increases the Risk of Civil War in Africa, Proceedings of the National Academy of Science. Available at: 
http://www.pnas.org/content/early/2009/11/20/0907998106.abstract?sid=ac21d18b-7233-4f73-b03b-061beacd7ced 
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5.1.4. Organization of Mining  

“Mining” is a very generic word. In examining the challenges of sustainability associated with mining, 

the nature of the mining will largely determine the type and severity of the impacts as well as the potential 

to support mere subsistence or contribute to development. In addition, the type of mining will provide 

clues to the type of societal responses needed to prevent or alleviate the impacts without losing the 

contributions to sustainable development:  

 

Large scale mining:  

This is characterized by high capital investment, high investment per employee, dominance of 

multinational firms, high degree of public ownership, and high operating and managerial competence. 

These entities receive the greatest attention from civil society and in this paper. They are the actors best 

placed to make investments that change the developmental dynamics: they have the capacity. Very 

significantly, they are required to operate to high standards, and their choices are the most likely way that 

best practices will be introduced into a national mining economy. They also, in the event of an error, have 

the resources and the incentive to put things right. Those operators are generally public entities. They are 

therefore held to greater standards of disclosure on their operations, not only on their financial but also on 

their social and environmental performance.   

 

Small scale industrial mining:  

Some of these are substantial operations in their own right and are “small” only in comparison to the 

operations of the senior mining corporations. The mines can have long operating lives and are operated 

for profit, not subsistence. Ownership varies greatly from national ownership to family to cooperatives. 

There are also small scale mines operated by large entities. While there are no firm statistics, there are 

probably several tens of thousands of small scale mines. Small scale industrial mines can operate 

profitably on deposits that are not of interest to the big players. Also there are vast numbers of small scale 

miners that deal with commonplace but essential building blocks of society: sand, gravel, aggregates, 

clays, etc. While not in the same league as the large scale miners it is appropriate that they be 

incorporated into mainstream economic activities, expected to conform to the rule of law, and make their 

own contributions to sustainable development.  

 

Artisanal and small scale mining (ASM): 

This informal mining activity comprises individuals, families or small cooperatives that often operate in 

an unregulated fashion. Targets of their interest are high-value materials such as gold and gemstones 

although not confined to that. In different country contexts, ASM and the informal mining sector can 
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assume a very high political and environmental importance; it often creates a large number of jobs for the 

poorest people. The informal and often shifting nature of the mining requires, however, treatment 

different from large and small scale mining characteristic of the formal sector and for this reason is 

discussed separately. This diversity of products, scale, ownership and management, type (underground, 

open cast, placer) poses challenges for governments. The legal and administrative infrastructure must 

accommodate all this diversity while harnessing it for sustainable national development263. 

 

5.1.5. Managing Natural Resources for Sustainability  

The ambitions and capacities of the different actors mean that there is no one standard to which all miners 

can be held. It also means that the broader roles of miners vary and their impact on everything from 

national financial accounts to local wage rates, from occupational health and safety to community health, 

will differ. It follows that the national plans of different jurisdictions for the management of mineral 

resource bases must accommodate these realities although every plan will necessarily reflect differing 

political, cultural and economic conditions. Not all challenges arise uniquely from mining. There are 

aspects that indeed relate specifically to the needs or actions of miners but even those – permitting for 

exploration or licences for mine operations, management of mercury – will reflect the general 

environment within which a nation administers itself. This is as it should be. Regulations, incentives, 

investments, management specific to mining should be supportive of and consistent with the broader 

national intent on issues as diverse as child labor or 

 

5.1.6. Legal and Policy Environment  

A mature modern legislative regime is one that provides clear lines of responsibility and accountability. 

Such a regime provides the foundation of good governance and contributes to sustainable development in 

all aspects of social and economic life. 

Governments require a broad set of policies, laws, regulations and guidelines to manage social and 

environmental risks and impacts, to maximize social and economic benefits from mining activities, and to 

enhance development opportunities related to mining investment. In addition, institutional capacity needs 

to be in place for informed and timely decisions on mining environmental and socio-economic corporate 

plans, and for ongoing monitoring and enforcement. A mature modern legislative regime is one that 

provides clear lines of responsibility and accountability. Such a regime is the foundation of governance 

and contributes to sustainable development in all aspects of social and economic life. A mining industry 

that makes the best contribution to national goals will operate in such an environment.  

 

263Unentugs Shagdar, Legal regulation trends and issues in mineral resource of Mongolia, Mongolian Law Review, 
Volume 2,National Legal Institute, 2012, p. 8-21. 
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The existence and accessibility of intellectual and institutional capacity to develop, put in place, and give 

effect to laws and policies is essential. This is not a mining issue but for countries dependent on mining 

with its dimensions of direct foreign investment, potential for large revenue generation and for large 

impacts on economic, social and environmental conditions, it assumes a special importance264. It is 

possible to distinguish between the major elements of the legal and policy environment and those that are 

specific to mining...but they are all needed. First, the legal and policy foundations for all national 

development: 

 Cadastre system and land tenure rules and regulations:  

This is not driven by the needs of mining but is a national planning and administration necessity. A sound 

system in which the population can have confidence contributes to social satisfaction, reduced need for 

recourse to legal action, and supports all manner of developmental activity of which mining is only one.  

 System of contract law, including arbitration:  

Of a similar importance to the cadastre system, the existence and operation of contract law enables the 

continuance and expansion of economic activity. It is a significant consideration in the evaluation of 

political risk for both domestic and foreign investment.  

 Informed, transparent and timely decision-making processes:  

Decision-making processes, in general and for issues specific to mining, will be as consultative as 

necessary and as quick as is consistent with the need for decisions to be well informed.  

 Ratification of and adherence to relevant international treaties and conventions:  

While there are codes and voluntary initiatives relevant to the mining industry265 (Equator Principles, 

Global Compact, EITI, etc.) governments set the example and support sustainability when they ratify and 

implement basic international instruments266as well as instruments specific to mining.267 

 Financial codes and taxation regimes:  

Such codes, accounting standards and taxation/royalty regimes will be transparent and as stable as is 

consistent with the responsibility for keeping them up to date and relevant to the economic and 

development requirements of the country. They will reflect the specificities of different extractive 

industries (i.e., oil and gas).268 

 Community engagement: 

Engagement with communities establishes and maintains a constructive relationship with affected 

communities over the life of the project. An effective engagement process allows the community’s views, 

264Supra note: 247 
265UNIDO (2011).Strategic Directions on Industrial Policy. United Nations Industrial development Organization: 
Vienna, Austria. 
266Universal Declaration of Human Rights, Declaration on the Rights of Indigenous People, UN. 
267Convention on Safety and Health in Mines, UN. 
268[See also sections on mining taxation and management of revenues.]  
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interests and concerns to be heard, understood, and taken into account in project decisions and in the 

creation of developmental benefits. It also allows the community to better understand mining, its 

opportunities and challenges. This is true for any development – a highway, a dam, a pulp mill – but can 

be especially significant for mining where it may be the first or only economic activity in the community 

other than farming, or an activity that has no prior history in the community.  

 Policies that favour/support entrepreneurship: 

The greatest developmental benefits from mining occur when national and local resources – capital and 

labour – use the presence of a mining activity to gain skills, enter new business areas, and create 

employment. While success depends on initiatives coming from local business and communities, the 

potential for growth in the national pool of technical skills and business experience will be nurtured by 

policies that encourage new endeavors and non-traditional employment. When well done, the 

contributions from this kind of economic activity are typically larger than from traditional taxation and 

royalty schemes and, more importantly, it is more relevant to poverty alleviation in the communities and 

regions where mining is taking place. 

 

5.1.7. Constriction of Analytical Framework  

Flows of foreign investment have increased significantly in recent years. FDI creates workplaces, raises 

economic growth and improves development. It encourages technological improvement, increases 

competitiveness, develops effectiveness and relocates insubstantial resources such as managerial, 

administrative and marketing skills so on.  

 

Mining sector is a key sector for the Mongolian economy. Foreign direct investment in the Mining sector 

is supportive of poverty reduction, environmental protection and Sustainable Development. 

Certainly, foreign direct investment demands to develop the mining sector. Today, not only investing in 

Mongolian mining industry, other developed and high-income countries as USA, Canada, Australia, 

France, Japan, UK, Russia and China are putting in the investment to mining sector and its base of 

economic and Sustainable Development for them.  

 

Every year foreign investment is increasing in the Mongolian economy, which is a result of the 

Mongolian Government’s continuous carrying out policy for promotion of foreign direct investment. 

International organizations proved that Mongolia has the friendly environment and policy for business 

activities and investments, because foreign investors are reinvesting and more investors that are newly 

entering into the Mongolian market.  

 

From report of WTO on the Mongolian trade policy, because of open-door trade policy economic growth 
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became stable and inflation turned to reasonable level. World Bank and International Monetary Fund had 

survey on legislations for business activities; Mongolia was country where it is less difficult to run a 

business, ranked 45 out of 175 countries269. UNCTAD’s inward FDI performance index ranks countries 

by the foreign direct investment they receive relative to their economic size, calculated as the ratio of 

country’s share in global FDI inflows to its share in global GDP. The index for 2006-2007 indicates that 

Hong Kong and Bulgaria are top performers. The list of top 20 performers, there are many newly 

emerging and developed countries. In this list covering 141 countries, Mongolian rank has been rising 

from the 19th place during 2004, 2005, 2006, to the 6th during 2007270. 

 

Mongolia is seeking to make the comprehensive legislation for FDI and Mongolian Parliament adopted 

the new Investment law and passed the amendments of Mineral Law and Tax laws in 2007, 2013 and 

2014. These new laws is becoming close to international standard, which is improving the 

competitiveness of country, establishing new working places, reducing the illegal economy, and giving 

the same opportunity for domestic and foreign investors. Mongolian Government is giving support for 

many activities to encourage the mining sector, demand the growth and promote FDI into mining sector in 

2010. Nowadays, Government starts to revoke the unused mineral deposits. The new deposits are 

announced as strategic deposits in Mineral Law.  

 

The following are the factors influencing to growth:  

- New opportunity to use the unexploited deposits because of hiking global minral prices; 

- Develop the heavy industry based on mineral resources; 

- Our neighbors, Russia and China, have been increasing its demand for natural resources 

and commodities.  

The chapter is applying the Mongolian economic development into “The Diamond model of Michael 

Porter for the Competitive Advantage of Nations271” suggests a that can help understand the competitive 

position of the Mongolia in global competition. M. Porter’s economic theory declares that following 

factors for Competitive Advantage for countries or regions: 

- Strategy, Structure and Rivalry; 

- Demand Conditions; 

269UNCTAD, World Investment Report. United Nations: New York and Geneva, 2013. 
270UNCTAD, Inward Foreign Direct Investment Performance Index 2004-2006, and 2005-2007.  
271[Definition of 'Porter Diamond: -A model that attempts to explain the competitive advantage some nations or 
groups have due to certain factors available to them. The Porter Diamond is a model that helps analyze and improve 
a nation's role in a globally competitive field. The model was developed by Michael Porter, who is recognized as an 
authority on company strategy and competition; it is a more proactive version of economic theories that quantify 
comparative advantages for countries or regions. Also known as "Porter's Diamond" or just the "Diamond Model"]. 
Porter, M.E. The competitive advantage of nations. New York: Free Press. 1990 
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- Factor Conditions; 

- Related and Supporting Sectors. 

 

The role of government in Porter’s Diamond Model is “…acting as a catalyst and challenger; it is to 

encourage –or even push –companies to raise their aspirations and move to higher levels of competitive 

performance…”. They must encourage companies to raise their performance, stimulate early demand for 

advanced products, and focus on specialized factor creation and to stimulate local rivalry by limiting 

direct cooperation and enforcing anti-trust regulations.  

 

Table 24. Diamond Model for Mongolia economic development 

Factors Advantage Disadvantage 

Strategy, 

structure and 

rivalry 

• Democracy 

• Stable political environment 

• Friendly FDI policy 

• Investment protection 

• Good reputation in international arena 

• Weak government 

• Loophole in the some laws 

• Corruption 

• Lack of transparency 

• Underdeveloped banking system 

Factor conditions • Abundant natural and mineral resources 

• Young and well educated population 

• Low labor cost 

• Vast arable land and livestock 

• Energy resources 

• Towns are isolated from each other 

Demand 

conditions 

• Land size 

• Location /near large markets/ 

• Low business cost 

• Low utilities cost 

• Population size 

• Landlocked 

• Market size 

• High costs of transportation 

Related and 

supporting 

sectors 

• Communication 

• Science and technology 

• Infrastructure 

• Cluster development 

• Centralized in capital city 

 

Table 24 shows that Mongolia has good reasons of advantages in strategy, structure and rivalry factor, but 

Mongolia needs to consider how to eliminate disadvantages. In the factor conditions, Mongolia has 

abundant arable land and natural resources, low cost of labor, and young and sophisticated population.  

 

Moreover, in the demand conditions, Mongolia has disadvantages such as limited market size, a small 

amount of population, and high costs of transportation to market and lack of access to sea, but it has as its 

neighbors two of the world’s largest markets – those of China and Russia. Next, related and supporting 
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sectors, foreign companies have interest in investing in the telecommunication and technology sectors in 

since 90s, so Mongolia has following world’s standard sufficiently. In addition, most of FDI goes to 

mining sector, although other sectors such as agriculture and light manufacturing sector are attracting 

smaller amount foreign investments.  

 

5.1.8. Making the Most of Mongolia’s Sustainable Development Strategy for Managing the Natural 

Resources 

While Mongolia has clearly come far in assembling the elements of a comprehensive strategy to make the 

most of its natural resources, the preceding section has shown that it still has some way to go.  

 

Specifically, there is a need to: 

- address the shortcomings of the current cash transfer scheme without giving up on the o

bjective to share the benefits of the boom widely and equitably  

- mitigate fiscal risks that are not addressed in the present financial stability framework to

 ensure that the latter achieves its intended purpose  

- ensure good returns to diversification-related public investments  

- complement public-sector-led attempts to provide SME finance with reforms that will allo

w for private-sector-driven financial development without fanning an unsustainable credit 

boom. 

 

From the perspective of ensuring good management of Mongolia’s resource boom and ultimately 

diversification, this is not nearly an exhaustive list. In particular, it does not go into any detail on 

“horizontal” diversification policies in areas such as education and human capital development, public 

governance, judicial and administrative capacity, and other aspects of the business environment.  

 

The main reason for staying focused on the four objectives outlined above is that no single paper can 

credibly address all aspects of public policy that are important for diversification, and that the issues 

raised are most directly connected to the reforms already undertaken, and will be critical for the success 

or failure of such reforms. 

 

In addition, Mongolia is landlocked country and it imports most of the products, equipment as well as its 

transportation cost for export and import is very high. Mongolia is about to experience an extraordinary 

mining boom, which holds out the opportunity of accelerated growth and development over the short and 
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medium term272. At the same time, international experience suggests that natural resource abundance can 

endanger a country’s long-term prosperity. Unstable commodity prices may induce macroeconomic 

volatility, landlocked country, which creates disincentives for investment and acquisition of skills, 

especially in countries with less developed financial sectors.  

 

Structural shifts in investment, employment and output towards mining and services are hard to reverse 

once commodity booms subside, resulting in a loss of competitiveness in manufacturing and agriculture. 

Most importantly, high resource rents often have a negative effect on economic institutions that underpin 

long-term growth. Whether institutions withstand this “resource curse” depends in part on how strong 

they were initially. 

 

 

5.2. DEVELOPING AND DEVELOPED COUNTRIES MINING SECTOR’S POLICY TO 

ATTRACT FOREIGN DIRECT INVESTMENT AND ITS  

COMPARISON INTO MONGOLIAN CONDITION 

 

Mongolia has rich natural resource that ranks 8thin the world, 2 square kilometer territory per person, 9th 

large territory in the world and it rapidly developing country that has more than 10 percent economic 

growth for recent 15 years in average. Comparing to high populated countries it has very small market, 

has economy based on mineral resource, agriculture and energy. The rich natural resource will be a 

guarantee of future Mongolian economic development. According to the statistics from 2004 year GDP 

has grown by 12 times from 683 USD to 8773 USD in 2014273. Additionally it attracts a lot of foreign 

investment for bordering with countries that have big markets China and Russia.  

Mining sector is a key sector for the Mongolian economy. Foreign direct investment in the Mining sector 

is supportive of poverty reduction, environmental protection and Sustainable Development. 

 

This chapter has two main objectives, to estimate the competition between Mongolian richest copper, coal, 

gold, uranium, REEs elements, and oil and iron ores with its competitor especially Australia, Chile, Peru, 

Canada, Kazakhstan, and Kyrgyzstan. Those countries main competitors for mining sector of Mongolia274. 

 

272Unentugs Shagdar, Legal Regulation Trends and Issues in Mineral Resource Of Mongolia, Mongolian Law 
Review, Volume 2, National Legal Institute, 2013, p. 8-21. 
273The World Bank, Mongolia: Results in Development, Country Report 2014, The World Bank Group database, 
Washington DC, 2014, p.2. Available at: http://www.worldbank.org/en/country/mongolia/overview 
274Unentugs Shagdar, Speech: Mongolia has become a Leading Contender in the New Rush for REE Resources, 
Zhejiang University, Hangzhou,2013 
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The comparison is conducted in three countries: China, Japan and Korea, which is largest importer of coal, 

iron ore and copper. After determining Mongolian position in these three markets, strategy to enhance 

Mongolian position is formulated.  

 

Mongolia and Australia, Chile, Peru, Kyrgyzstan are the main exporters of copper, coal and iron ore in the 

China. In the imported side, world's largest importer in 2014 was China. China imported $4.3 trillion, 

Japan $82.7 million and Korea $30.5 million275.  

 

The large increase of coal and iron ore export is caused by two reasons. First, it is cause by the increase in 

steel industry. Second, the China’s construction and ship building are increased and depending heavily on 

the source of mining products from two countries, Mongolia and Australia, through trade. 

 

This chapter is organized as follows. The next research discusses literature review and the coal, copper 

and iron ore markets in China, Japan and Korea followed by the methodology utilized in focus. The 

comparative study determines on the results and lastly conclusion is presented.  

 

Mongolian natural resource and business economic development are the major determinants of demand 

about mining products. The China’s market depends on economic sector development. Moreover, high 

industry development and business competition are main factors for increasing demand of mining 

products in Japan and Korea. 

 

The largest market of coal, iron ore and copper on the same year was China, Japan and Korea respectively. 

These three countries used almost 33 percentage of the total world mining production in 2010/2011276. 

For Mongolia, main mining export is based on coal, copper, gold, iron ore and zinc, meanwhile the China 

mostly imported mining products from Mongolian and Japan and Korea market is closest with 

Mongolia277.  

 

Mongolian mining product obtained the largest market share in China, meanwhile Japan and Korea 

countries have transportation problem with high cost. However, all the countries that China, Japan and 

Korea have less sensitive to price change. Currently China is main market for Mongolian mining products. 

On the other hand in Japan and Korea have high demand and one of main target countries of Mongolian 

275Statistic Report, National Statistic Committee of Mongolia, 2014.  
276WorldInvestment Report 2014: Investing in the SDGs: An Action Plan, UNCTAD, New York, 2014. Available at: 
http://unctad.org/en/PublicationsLibrary/wir2014_en.pdf 
277Unentugs Shagdar, Speech: Mongolia has become a Leading Contender in the New Rush for REE Resources, 
Zhejiang University, Hangzhou,2013 
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mining sectors.Different characteristics will generate different strategies for every country. China has high 

demand of coal, iron ore and copper products. However, iron ore and copper segments are more profitable 

in China. Meanwhile, Japan has less resource and high 89 demand for industries that steel, shipbuilding, 

automobile and electric industry.  

 

Therefore, coal and copper should be exported with competitive price and faster transportation than 

Australia, China and Chilean suppliers. In Korea where coal and REEs elements, iron is important and 

closest market of Mongolia, counting these issues will be important in maintaining market share in this 

country. 

 

In recent years, Mongolian foreign trade balance was positive but it is not increase due to real growth. It 

was just sharp in coal, cold and copper prices in the world market. Today, however, Mongolia is facing he 

economic crisis because of price drops in the market. Therefore, Mongolia needs focus on inviting foreign 

direct investment into such sectors and good management policy for attracting foreign direct investment.  

 

This chapter will demonstrate the impact of FDI on different countries, but the main focus will be on 

Mongolia and developing countries Kyrgyzstan, Peru, Chile and development country Canada and 

Australia, including analysis of the domestic policy of both countries towards foreign direct investment.  

 

 

5.2.1. KYRGYZSTAN’S MINING POLICY, ACTIONS TO ATTRACT FOREIGN INVESTMENT  

 

Kyrgyzstan is one of the former Soviet Union’s satellite countries. Kyrgyzstan is a landlocked country 

located in Central Asia. Kyrgyzstan is bordered by Uzbekistan, Tajikistan, Kazakhstan, and China. In 

2014, the estimated population of Kyrgyzstan is 4 million, which ranks 112th in the world. Kyrgyzstan is 

landlocked country and it imports most of the products, equipment as well as its transportation cost for 

export and import is very high. Kyrgyzstan’s geographic location, social and economic conditions are 

fairly similar to those in Mongolia. Kyrgyzstan is rich by minerals resources, and also produces 

agricultural products, such as crops278.  

278 [The Central Asian countries of Kazakhstan, Kyrgyzstan and Tajikistan are rich in mineral resources. These 
resources offer great prospects but their full potential for generating sustainable development and reducing poverty 
has not yet been harnessed. The mineral resources sector in Kyrgyzstan and Tajikistan remains underdeveloped and 
in Kazakhstan it is marked by a shortfall of modern structures. This situation can only be rectified by harnessing 
foreign investment and technology. Obstacles include the unfavourable conditions for investment, inadequate geo-
economic information and technology and a lack of efficiency in training and other relevant institutions.]Report, 
German Federal Ministry for Economic Cooperation and Development (BMZ), 2014. 
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During the 1990’s, western countries have expressed their interests into Kyrgyzstan’s mineral resources. 

Kyrgyzstan entered World Trade Organization (WTO) far ahead from neighboring countries, which 

created tax difficulties from Kazakhstan, Uzbekistan by imposing 100% tax on Kyrgyzstan’s export 

product.  

 

Kyrgyzstan’s main industry to attract foreign investment is its mining industry and mainly regulated by 

Subsoil and Foreign Investment laws. Subsoil Law regulates relations with respect to exploration, mining 

licenses, rights, obligations and most of related activities. Disputes between parties shall be resolved by 

arbitration. Kyrgyzstan’s Subsoil Law has created significant and favorable legal environment for foreign 

investment to the mining industry. During 1995-2000 year, the government of Kyrgyzstan provided 

substantial tax break for foreign companies by Foreign Investment Law, which brought different tax 

treatment between foreign and domestic investors; this has negatively affected many domestic companies’ 

activities. As it is stated in Foreign Investment Law of Kyrgyzstan, tax payment control, tax break, and 

other main relations will be regulated by Government. 

 

Even some tax rate could be established by Government. After acting this law, total amount of foreign 

investment in Kyrgyzstan increased considerably. World leading companies such as Canadian Cameco, 

Tech Corporations, American Phelleps Dodge, Barrick Gold have invested in Kyrgyzstan.  

 

In 1996, Cameco Corporation started 452 million dollar worth investment project at Kumtur gold deposit. 

By mid-90’s, approximately 10 million USD had been spent for gold geological exploration work. Due to 

market shortage that created by Kyrgyzstan’s neighboring countries having more attractive investment 

policies in their mining sectors, in 1996, Kyrgyzstan’s gold and other metal’s price significantly dropped. 

For instance, in order to attract foreign investment, Uzbekistan issued business entity’s income tax 

exemption for 7 years, royalty rate for 0%. Kazakhstan established 10 times less royalty tax (1.5%) than 

Kyrgyzstan has. These factors negatively affected on Kyrgyzstan’s foreign investment. Even tough in 

2000, Kyrgyzstan completely changed its most of the mining regulation laws, foreign investment tax 

exemption incentives reduced.  

 

These also negatively affected on attracting foreign investment. UN, World Bank conducted survey from 

foreign investors about foreign investment condition in the mining industry of Kyrgyzstan. The report 

said that Kyrgyzstan is rich by its minerals resources, has experience in its mining industry, has qualified 

human resources, infrastructure is well developed except certain area of the country.  
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Also according to the report, in order to attract foreign investment, Kyrgyzstan needs long term political 

stabilization and elimination of Government bureaucracy. Currently, Government of Kyrgyzstan is 

implementing project to reduce royalty tax (currently 15%), VAT exemption on export minerals, simplify 

license procedures, reduce government bureaucracy, and reduce government involvements into the 

mining industry’s daily activities. Within framework of the project, the government of Kyrgyzstan has 

prepared draft on Foreign Direct Investment Encouragement Law.  

 

 

5.2.2. PERU’S FOREIGN INVESTMENT ATTRACTION ACTIONS AND ITS COMPARISON, 

OPINION  

In a context where global foreign investment increased by 10.9% in 2013, in particular in Europe 

(+25.2%) and in Latin America (+17.5%), FDI flows to developing economies reached a new high of 

US$759 billion. However macroeconomic fragility and policy uncertainties are driving investors to 

caution. 

After having attained a record level in 2007-2008, the FDI flows into Peru fell in 2009, under the effect of 

the global recession. Nevertheless, they rebounded in 2010 and the following years, stimulated by the 

region's growth. Thanks to its attractive legislative and fiscal framework and a dynamic mining sector, 

Peru continued to attract FDI in 2013. It is now a leader amongst the South-American receptors of FDI, 

behind Chili but ahead of Argentina with FDI influx reaching USD 12 billion in 2012. The strong appetite 

of foreign investors continues, with a $70 billion investment expected over the next five years, including 

$42 billion in the mining sector alone.279 

Peru's FDI come primarily from Spain (the largest investor), the United States and Great Britain. The 

sectors that attract most of FDI in 2013 were communications (about one third of the total), industry, 

finances and the mining industry. Peru's most appealing points in terms of FDI are the low cost of wages 

compared to the developed countries and the non-restrictive policy concerning dividends. However, the 

Peruvian authorities must look into reducing customs barriers, making their tax legislation more 

flexible,  improving the efficiency of public institutions as well as strengthening the rule of law, in order 

to keep the country attractive to investors. 

Strong Points 

For five years Peru has experienced sustained growth, which rests on an external growth environment, on 

exports and domestic demand, which has benefitted from the combined rise in household consumption 

2792012 Investment Climate Statement – Peru, US State Department, 2013;Worldmark Encyclopedia of Nations, 
2007  

203 

 

                                           



and public investment. Dynamic activity, sound economic policy, and the successful management of debt, 

have allowed Peru to show very good results in terms of a strong macro-economic balance, and to regain 

investor and market confidence. Peru enjoys well directed external demand and the good performance of 

the raw material prices, of which it is a substantial producer. Weak Points 

If the Peruvian economy's prospects are favorable in the short term, the sustainability of the present 

growth is conditioned by Peru's capacity to define a medium term development strategy. With growth 

highly concentrated on the primary sector and in the agricultural exporting regions, it has only marginally 

contributed to redressing a difficult social situation. The main source of vulnerability is a permanently 

high level of poverty and under-employment, caused by a growth that is too dependent on a strongly 

capitalist mining sector. Growth is dependent on an external environment which up to now has been 

favorable, as domestic demand is not yet able to take over from a possible reduction of external demand 

or from the prices of raw materials.  

 

Peru also suffers from a great lack of infrastructures, and the institutional capacity of the country has not 

improved significantly over the last few years. Moreover, the progress of employment is too concentrated 

in the most dynamic areas and in the informal sector. The lack of efficiency and means of public policies 

is manifest in the permanently high poverty rate.  

 

5.2.2.1. Government Measures to Motivate or Restrict Foreign Direct Investment 

The Peruvian government is trying to attract foreign investors in all sectors of the economy. During the 

1990s, the Peruvian government encouraged the stabilization of the economy and promoted liberalization 

policies by dropping customs barriers and opening the economy to foreign investors. In April 2002, the 

government established PRO in version, the sole representative of current and future investors, which 

took part in the privatization of public companies and industries based on natural resources280. In addition 

to the 1993 Constitution, there are laws in Peru concerning foreign investment, including the 1991 

Promotion of Foreign Investment Law and the Framework Law on the Growth of Private Investment 

1991. 

International mining industry’s investment researchers (Otto, Arnold281) stated that Peru is the best 

country for foreign investment with favorable tax and legal environment. Although Peru has attracted a lot 

of foreign investment, economic benefit of the foreign investment to the country has not been promising.  

Therefore, this country planned to create new taxes related to land and mining operations. Within 

framework of this study, Peru’s actions for foreign investment and its results were studied comparing to 

2802012 Investment Climate Statement – Peru, US State Department, 2013. Available at:  
http://www.state.gov/e/eb/rls/othr/ics/2012/191217.htm 
281Where Does Peru's Camisea Gas Project Stand After a Decade?Inter-American Dialogue’s adviser. 2014. 
Available at: https://www.iamericas.org/documents/energy/Camisea_turns_10_JMM_June5.pdf 
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the Mongolian conditions.  

Government of Peru carried out to introduce tax break, incentives in its legal system and as its 

consequence, major mining companies invested in Peru’s mining industry.  

 

Comparison between Peru and Mongolia’s mining industries Royalty tax rate in Peru is 0%, in Mongolia 

2.5%, except 7.5% for placer gold deposits. Peru’s VAT is equal to 15% but can be reimbursable by legal 

regulations, Mongolia’s VAT for gold, export products equals 0%. Peru’s Customs tax 12%, deductible for 

amortization for 5 years; Mongolia’s customs tax is equal to 5% and reimbursable VAT. However as the 

mining is priority given sector, heavy machinery, technological equipment are exempted from VAT.  

 

Peru’s business entity income tax rate 29% with stability agreement, 27% without stability agreement; in 

Mongolia up to 2004, this rate was 40%, now it equal to 30%. In Peru by the law, amortization can be 

allocated longer than 5 years, with linear amortization schedule, and initial losses can be carried over up 

to 4 years. Minerals Law of Mongolia stated the mining industry’s machinery amortization for 5 years, 

but in general tax law longer than 10 years.  

Therefore general tax law prevails on this issue. Peru also enters into stability agreement with foreign 

investors the same as Mongolia. At present Peru has entered into stability agreement with numerous 

foreign investment companies, which shows that Peru has long time practice on this matter. Researchers 

agree that Peru is the most favorable tax legislated country, therefore this country has been so successful 

to attract foreign investment into its mining industry. Addition on above mentioned reason, Peru also has 

favorable geographic location, rich by minerals. From Peru’s experience, it has created favorable 

environment for foreign investment.  

 

However, it revised overall benefit to economy and recently created new taxes in order to improve 

economic benefit from foreign investment in the country. Therefore, Mongolia also needs to make policy 

to conduct economic benefit calculation by improving legislation system.  

 

5.2.3. Comparing the foreign investment policy of Mongolia and Kyrgyzstan and Peru 

1. Developing countries like Kyrgyzstan; Peru has similar legislation systems in order to attract foreign 

investment into their mining sectors like Mongolia. This incentive mechanism works successfully.  

2. Direct economic benefit from foreign investment is not too high. Therefore above mentioned countries 

created new taxes, eliminated some type of tax breaks by law. Therefore depending from direct and in-

direct economic benefit of foreign investment into the mining industry, Mongolia needs to make 

necessary improvements in tax regulation.  

Legal, tax regulations are main ingredient to attract foreign investment policy. However, experience of 
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above mentioned countries also says, stable political situation, less Government bureaucracy is also main 

component to policy to attract foreign investment to the country. 

 

5.2.3. COMPARING THE FOREIGN DIRECT INVESTMENT POLICY OF MONGOLIA AND 

CHILE  

 

Over the past quarter of a century, foreign direct investment has played a decisive role in Chile’s 

economic growth and development. Incoming foreign direct investment has maintained an upward trend, 

helping to increase Chile’s competitiveness through not only resources and new markets but also 

technological development and specialized know-how. 

 

Between 1850 and 1880, Chile was the largest copper exporter in the world. Later the production of 

copper declined and from 1870 until 1930, the exploitation of nitrate was the main activity of the mining 

sector of the country. However, from 1928 copper was again the mining activity of the country.  

 

During 1974-1979, Chilean government implemented trade liberalization and opened up the economy’s 

capital account (1977-981). This strategy was most important key factor for inviting foreign direct 

investment. Chile is widely recognized for its success in attracting FDI. Between 1974 and 2000, 

materialized foreign investment totaled US$ 52.4 billion. Of this amount, 83.4% entered the country after 

1990. During the 1990s, FDI represented an annual average 6.4% of Chile’s GDP, rising to 8.3% between 

1995 and 2010282.  

 

FDI flows worldwide increased dramatically during the 1990s, when they expanded by a factor of 4.3. 

Although high-income countries were the main recipients, the share of low- and middle-income countries 

in global FDI increased from 12% in 1990 to 21% in 1999 (of which Latin America received almost half). 

Within this context, Chile has achieved a notable performance. Between 1990 and 1999, FDI increased by 

a factor of 15.2 and the country’s share of FDI in low- and middle-income countries doubled from 2.5% 

in 1990 to 5% in 1999.  

 

Chile received 10% of all FDI in Latin America in 1999, although its GDP represents only 3.6% of 

regional output and it has only 3% of the region’s population. Table 1 sets out figures for performance by 

country, including Latin American and East Asian countries that have been characterized by high 

282Chile - Economic forecast summary, OECD, November 2014. Available at: http://www.oecd.org/economy/chile-
economic-forecast-summary.htm 
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economic growth or policies that favor foreign investment. The table shows that, in the 1990s, some Latin 

American countries began to show FDI/GDP ratios that were similar to those of successful East Asian 

economies (notably Singapore). By the end of the decade, Trinidad and Tobago, Bolivia, Nicaragua, Chile 

and Panama all had FDI inflows that were equivalent to between 7% and 9% of GDP. 

C4333er45omparisons of FDI/GDP ratios across countries can be misleading, since small economies find 

it easier to achieve high ratios than large economies.  

 

By taking the best-performing countries at each income level, we can obtain an approximation to an 

“efficiency frontier” i.e. the highest level of FDI/GDP that a country can expect to attain, given the size of 

its economy. In Figure 1, this “frontier” appears as a straight line and the data shows that only Chile and 

Singapore crossed the “frontier”. In other words, when the figures are corrected for country size, Chile 

and Singapore are seen to have outperformed all other countries between 1995 and 1999 in attracting FDI. 

 

5.2.3.1. Distribution by Sector & Country of Origin 

Between 1974 and 2009, the mining industry accounted for 34.5% of foreign investment in Chile. It was 

followed by the services sector (23.8%), the electricity, gas and water industries (17.8%) and 

manufacturing (13.1%). Until 1990, mining projects represented 47% of DL 600 investment, boosted by 

the government’s decision to lift restrictions on private investment in the exploration and exploitation of 

mineral deposits. Similarly, investment in financial services was encouraged by the deregulation of the 

financial sector. Since 1990, however, other sectors have gained in importance and the mining industry’s 

share of DL 600 investment gradually diminished to an average 28.5% in 2000 and 2010.  

 

The decrease in the relative importance of mining was counterbalanced mainly by higher investment in 

the transport and communications industries (including telecommunications) and in the electricity, gas 

and water sectors. This new trend was mainly the result of privatizations in the energy and 

telecommunications sectors and of the intense competition that followed the deregulation of mobile and 

long-distance telephone services. In addition, an Infrastructure Concessions program, launched in 1993, 

opened the way for the participation of private capital, mostly from abroad, in the construction and 

operation of roads and airports.  

 

As from 1997, there has been a surge of M&A activity, mainly in the services, electricity and 

telecommunications industries, due partly to foreign companies’ interest in using Chile as a platform for 

expansion into other Latin American countries. Water privatizations and a concessions program for water 

treatment services have also captured important inflows of FDI in recent years. Regarding sources of FDI, 

between 1974 and 2000, 30.9% of DL 600 investments in Chile originated in the United States, followed 
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by Spain (20.5%), Canada (14.3%), the United Kingdom (5.1%) and Japan (3.3%). As a group, the OECD 

countries account for 90% of the DL 600 investments that have been carried out in Chile283. 

 

5.2.3.2. Foreign Direct Investment Regulatory Framework  

Chile has several competitive advantages that make it an attractive location for foreign corporations 

looking to develop new business and to expand in Latin America. One of the country’s most valuable 

assets is its stable and transparent policy framework for foreign investment, embodied both in the 1980 

Political Constitution and in the Foreign Investment Statute, known as Decree Law 600 (DL 600). 

 

Inflow Mechanisms Since 1974, when the Foreign Investment Statute (DL 600) came into force, the vast 

majority of foreign investors have chosen to use this mechanism. Under DL 600, an investor signs a 

legally binding contract with the State for the implementation of an individual project and, in return, 

receives a number of specific guarantees and rights that are explained below. Between 1974 and 2000, 

investments worth US$ 43.8 billion, representing 84% of the total FDI inflow, used this mechanism284. 

 

5.3.3.3. Foreign Investors’ Rights  

Foreign investors in Chile can own up to 100% of a Chilean-based company, and there is no time limit on 

property rights. They also have access to all productive activities and sectors of the economy, except for a 

few restrictions in areas that include coastal trade, air transport and the mass media. In the case of fishing, 

restrictions are subject to the rules of international reciprocity.  

 

The State has a very minor productive role in Chile. Only a few strategic activities --such as exploration 

and exploitation of lithium, liquid and gaseous hydrocarbons deposits in coastal waters under national 

jurisdiction or located in national security areas and the production of nuclear energy-- are restricted to 

the State, although, under certain circumstances, foreign companies can invest even in these areas. Under 

Chile’s Constitution and its legal system, foreign investors are guaranteed non-discrimination. Whichever 

investment mechanism they use, foreign investors enjoy the same rights and guarantees as local investors 

and are assured of non-discretionary treatment by the State. Any foreign individual or legal entity, as well 

as Chileans with residence abroad, can invest through DL 600.  

 

Under this mechanism, investors enter into a legally binding contract with the Chilean State, which 

cannot be modified unilaterally by the State or by subsequent changes in the law. However, investors may, 

283Chile - Economic forecast summary, OECD, November 2014. Available at: http://www.oecd.org/economy/chile-
economic-forecast-summary.htm 
284Leonardo Hernández; Fernando Parro, Economic Reforms, Financial Development and Growth: Lessons from the 
Chilean Experience, Cuadernos de Economнa, Vol. 45, Mayo, 2008. pp. 59-103.  
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at any time, request the amendment of the contract to increase the amount of the investment, change its 

purpose or assign its rights to another foreign investor. DL 600 guarantees investors the right to repatriate 

capital one year after its entry and to remit profits at any time. In practice, the one-year capital lock-in has 

not represented a restraint since most productive projects require more than a one-year start-up period. 

Once all relevant taxes have been paid, investors are assured of access to freely convertible foreign 

currency without any limits on the amount, for both capital and profit remittances. In addition, they are 

guaranteed the right of access to the formal exchange market.  

It should be noted that the Central Bank has the right to restrict access to the formal exchange market -- 

made up by banks and other authorized dealers-- if adverse macroeconomic conditions make this 

necessary. However, DL 600 investors are exempt from these restrictions and their right to access the 

market in order to repatriate profits or capital is not affected. Some projects --whether carried out by 

foreign or local investors—require specific authorization from relevant authorities.  

 

The authorization of The Chilean Commission of Copper is, for example, required for investments in 

mining, while the Undersecretaries of Fishing must approve fishing investments. Similarly, the consent of 

the Banks and Financial Institutions Regulatory Agency is required for investments in the banking sector 

and that of the Securities and Exchange Commission for the insurance industry and investment funds285.  

 

A project’s potential environmental impact is assessed through the Environmental Impact Evaluation 

System, a mechanism managed by the National Environment Commission. All the rights guaranteed by 

Chile’s legal framework are further protected by Bilateral Investment Treaties (BITs). As of December 

2001, Chile had signed 50 BITs, 32 of which were already in force286. In addition, Chile’s Free Trade 

Agreements (FTAs) with Canada and Mexico include specific chapters on investment related issues, 

including dispute-settlement mechanisms that are similar to those used in BITs. 

 

5.3.3.4. Chile’s Foreign Investment Policy  

All countries would like to tap into the positive externalities and spin-off effects of foreign investment. 

Along with an immediate impact on current account financing and job creation, foreign investment brings 

longer-term benefits in the form of technology transfer, increased export development, improved 

international integration and greater domestic competition. As a result, countries are increasingly 

285Investment in the Chilean Copper and Gold Mining Sector Estimations for 2009-2013, DE/02/2009, Chilean 
Copper Commission, 2009 
286OECD Global Forum on International Investment, Attracting International Investment for Development, 2003. 
Available at: 
https://books.google.mn/books?id=CjwFjVl3PlAC&lpg=PA133&ots=1lvqGkgL0s&dq=Chile%20had%20signed%2
050%20BITs&pg=PP1#v=onepage&q&f=false 
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competing to attract foreign investment.  

This competition can come in many guises, but the literature distinguishes two main approaches – direct 

incentives, usually in the form of tax rebates and direct subsidies, or what Oman (2000) has termed the 

“beauty contest” approach. Under a “beauty contest” strategy, a country does not offer direct incentives to 

foreign investors, but relies on its other competitive advantages to attract FDI. This approach usually 

involves (but is not limited to) upgrading infrastructure, strengthening macroeconomic fundamentals, 

increasing educational standards, guaranteeing the rule of law, and, in general, improving a country’s 

“business climate”. 

 

The choice exists and it is a difficult one. Moreover, the two options are not mutually exclusive and some 

authors argue that direct incentives are always necessary. In practice, the “beauty contest” approach 

usually delivers a short list of countries, all with economic fundamentals that satisfy the potential investor. 

At that point, it may seem that direct incentives would “help” the investor to make a final decision or, in 

other words, to clinch the reward for a country’s efforts in improving its business climate.  

However, direct incentives can have adverse consequences that are not immediately obvious and these 

need to be taken into account when designing incentive policies. Tax rebates and subsidies, exclusively 

for foreign investors, are a form of discrimination against local business which, in Chile, is forbidden by 

the Constitution. In addition, both tax rebates and subsidies reduce the fiscal resources that would 

otherwise be available for investment in, for example, education or infrastructure. In this way, the cost of 

the incentives may cancel out the positive externalities of higher investment.  

 

However, perhaps a more important objection to direct subsidies is their detrimental effect on 

transparency. Direct incentives are not usually disclosed publicly since this would only encourage 

investors to take them as a baseline from which to start negotiations. Similarly, direct incentives give 

government officials discretionary powers. The problems of "picking winners" are well known and 

history is not short of stories about governments that have picked the wrong winner. In addition, lack of 

disclosure and discretionary decisions help to create an environment of secrecy that contravenes the basic 

principles of good governance287. 

 

5.3.3.5. Comparing the Foreign Investment Policy of Mongolia and Chile  

In this part, the foreign investment policies of Mongolia and Chile are compared. The indicators are 

economy, legislation, legal system, taxation, privatization, incentives, investment protection, free trade 

agreement, double tax agreements and intellectual property rights.  

 

287Karen Poniachik, Mining Policy, Actions to Attract Foreign Investment, OECD,2002, p.11 
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Table 25. Comparison of the foreign investment policy of Mongolia and Chile  

Indicators Mongolia Chile 

Economy Market-oriented since 1990 Market- oriented since 1990 

Legislation 

Foreign investment law 

Corporate income tax law 

Windfall tax law 

Law of customs 

The foreign investment statute or 

Decree law 600 

Chapter XIV and XIX: The central 

Bank’s foreign exchange regulations 

Legal system Non-discrimination for foreign investors 
Non-discrimination for foreign 

investors 

Taxation 

If annual taxable income determined is 0-

3.0 billion Tugrugs (Mongolian currency), 

it shall be taxed at the rate of 10 percent. If 

annual taxable income exceeds 3.0 billion 

tugrugs, it shall be 300.0 million tugrugs 

plus 25 percent of income exceeding 3 

billion tugrugs. 

VAT tax and Immovable tax rate are 10 

percent and 0.6 percent. 

Tax rate for profit remittance: 35 

percent (corporate tax 15 and 

withholding tax 20 percent) 

Does not apply tax incentives to 

support productive activities or to 

attract new investment. 

Privatization 

Since 1990 (two different steps for 

privatization) 

Give away: share distribution model (1990-

1996) 

Sell: auction model (1997-2000) –still 

remaining few companies owned by 

Government. 

Since 1974 (three stages of 

privatization) 

Ownership /until 1978/ 

Banks, financial institutions /1984-985/ 

Large public enterprises /began 1981 – 

still remaining some state owned big 

enterprises/ 

Incentives 

If a start investment amount of a foreign 

investor is $2.0-0 million or equivalent 

amount of tugrugs a stability agreement 

can be signed for 0 years, and if the 

amount is over $10 million or its 

equivalent in tugrugs for 5 years 

respectively. 

Tax imposed on income earned by 

economic entity that produces or plants the 

cereals, potatoes, milk, fruits and fodder 

plants products only shall be subject to 50 

percent tax credit. 

Tax credit equal to 0 percent shall be 

Exempt from paying a VAT tax of 18 

percent on capital goods 

Investment objective is to develop 

industrial or resource extractive 

projects representing a value of at least 

$50 million, then following benefits: 

Extension of the regime of invariable 

taxation to a period of 20 years; 

The contracts may stipulate that certain 

legal rules established by the Internal 

revenue service by maintain invariable; 

The authorization to maintain foreign 

exchange, as payment for exports, 
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granted for investment in priority sectors of 

Mongolia after January, 2007. 

Exemption from VAT tax is equipment, 

materials, raw materials, spare parts, 

gasoline, and diesel fuel imported for the 

purpose of oil exploration, extraction, and 

use under a product-sharing agreement 

entered with government in the oil 

industry. 

Tax assessment and tax exemption at Free 

trade zones /from customs duty, excise or 

value added taxes/ 

abroad. 

Forestation is exempt from a property 

tax. 

Promote industries in certain outlying 

zones of the country include income tax 

an VAT exemption, and credit for the 

work force. 

Exemption from VAT in special zones. 

Investment 

protection 

Foreign investment within the territory of 

Mongolia shall enjoy the legal protection 

guaranteed by the Constitution, Law on 

Foreign Investment and other legislation, 

which is consistent with hose laws and as 

guaranteed by the international treaties to 

which Mongolia, is a party. 

Investors can invoke investment 

promotion and protection agreements 

directly before a court of justice. /the 

same value and authority to such an 

agreement as to domestic law/ 

Free trade 

agreement 
Does not have any agreement 

12 agreements with  

20 countries. 

Double 

taxation 

agreements 

In force with 34 countries In force with 19 countries. 

Intellectual 

property 

rights 

 

The Mongolian Copyrights Law of 2002, 

grants full protect to IPR. 

Trademark protection is based upon 

registration. 

Patent for inventions and industrial designs 

and a utility model certificate shall be 20, 

10 and 7 years respectively beginning from 

the filing date. 

The Chilean Constitution grants full 

protection to IPR and remits details to 

special laws such as the Copyright Law 

of Chile 1970 and the Industrial 

Property Law of 1991. 

Trademark protection is based upon 

registration. 

Patents protection is granted for 15 

years as of the date of grant. 

Pipeline protection is new products are 

being developed is not available yet. 

Source: Karen Poniachik, Mining Policy, Actions to Attract Foreign Investment, OECD, 2002; and 

Mongolian Legislation database of Ministry of Justice of Mongolia.  
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Chile gives priority to transparency, non-discrimination and market-friendly policies, direct incentives do 

not fit into its scheme of public policies. One advantage of this approach is that the improvements work to 

the advantage of local companies, as well as foreign investors, and benefit the entire country. However, 

Chile gives a limited use of direct incentives to improve the development of geographically isolated or 

particularly depressed areas and to support the development of new industries. Only foreign investors 

have tax advantages offered under DL 600. 

 

Mongolia has pleasant and Non-discrimination economic policy for foreign investors. In addition, 

Mongolian tax system is giving the tax holidays and incentives through that tax law to foreign companies. 

One of the disadvantages is Mongolia does not have any free trade agreement with foreign countries. 

Mongolia signed double tax agreement with 34 countries, but it is still not enough to assist the increase of 

foreign direct investment in the economic development. Mongolia needs to have free trade agreement 

with strategic partner countries as china, Russia, USA, Japan, and South Korea.  

 

Free trade agreement will be provide the more chances to Mongolian economic development for instance 

domestic market, capital-market, human resource, and other fields. Because, in case of Chile, has 

marvelous number of FTAs with world economy. FTAs give to Chile are good opportunities and positive 

effect for attracting FDI into promote intra-regional trade with EU, NAFTA and MERCOSUR.  

 

Mongolia is the only country, which does not have many free trade agreements among the WTO countries. 

Mongolia has just one FTA. Japan and Mongolia signed a Free Trade Agreement in 2015. However, in 

case of Chile, this country has signed largest network of Free Trade Agreements, 12 Free trade 

agreements with 20 countries. The aim of a free trade area is to reduce barriers for easy exchange so that 

trade can grow because of specialization, division of labor, and most importantly via comparative 

advantages.  

 

The theory of comparative advantage argues that in an unrestricted marketplace each source of production 

will tend to specialize in that activity where it has comparative advantages. When country has a FTA, it 

will increase the income, wealth, and welfare to everyone in the nation. Therefore, Mongolia needs to 

have FTA with neighboring countries at least or with economically and politically strategic countries.  

 

 

5.2.4. CANADIAN MINING POLICY, ACTIONS TO ATTRACT FOREIGN INVESTMENT 

Canada's economic development is related to foreign investment flows. The Canadian government 

estimates that foreign investors control about one quarter of Canada's non-financial corporate assets. The 
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stock of global foreign direct investment in Canada stood at US$595 billion in 2014, an increase of 1.7 

percent from 2010. The stock of U.S. investment in Canada stood at US$318.9 billion in 2014, accounting 

for 53.5 percent of Canada’s total stock of foreign direct investment288. 

The United States and Canada agree on important foreign investment principles, including right of 

establishment and national treatment. The 1989 Canada-United States Free Trade Agreement (CUFTA)289 

and 1994 North America Free Trade Agreement (NAFTA)290 recognize that a hospitable and secure 

investment climate is necessary to achieve the full benefits of reduced barriers to trade in goods and 

services.  

The agreements establish a framework of investment principles sensitive to U.S., Canadian, and Mexican 

interests while assuring that investment flows freely and investors are treated in a fair and equitable 

manner.  

The NAFTA provides higher review thresholds for U.S. investment in Canada than for other foreign 

investors, but the agreement does not exempt all American investment from review nor does it override 

specific foreign investment prohibitions, notably in "cultural industries" (e.g., publishing, film, music). 

288Michael Hyman, Managing Embedded Investment Risks, Coverage of the 2010 Investment Innovation Conference. 
Canadian investment review, 2011 
289[The Free Trade Agreement (FTA) was a trade agreement reached by negotiators for Canada and the United States 
on October 4, 1987 and signed by the leaders of both countries on January 2, 1988. The agreement phased out a 
wide range of trade restrictions in stages over a ten-year period, and resulted in a great increase in cross-border trade. 
With the addition of Mexico in 1994 FTA was superseded by the North American Free Trade Agreement (NAFTA). 
As stated in the agreement, the main purposes of the Canadian-United States Free Trade Agreement were: eliminate 
barriers to trade in goods and services between Canada and the United States; facilitate conditions of fair 
competition within the free-trade area established by the Agreement; significantly liberalize conditions for 
investment within that free-trade area; establish effective procedures for the joint administration of the Agreement 
and the resolution of disputes; Lay the foundation for further bilateral and multilateral cooperation to expand and 
enhance the benefits of the Agreement.] 
290[The North American Free Trade Agreement (NAFTA) is an agreement signed by Canada, Mexico, and the United 
States, creating a trilateral rules-based trade bloc in North America. The agreement came into force on January 1, 
1994 It superseded the Canada–United States Free Trade Agreement between the U.S. and Canada. NAFTA has two 
supplements: the North American Agreement on Environmental Cooperation (NAAEC) and the North American 
Agreement on Labor Cooperation (NAALC). NAFTA is a treaty entered into by the United States, Canada, and 
Mexico; it went into effect on January 1, 1994. (Free trade had existed between the U.S. and Canada since 1989; 
NAFTA broadened that arrangement.) On that day, the three countries became the largest free market in the world—
the combined economies of the three nations at that time measured $6 trillion and directly affected more than 365 
million people. NAFTA was created to eliminate tariff barriers to agricultural, manufacturing, and services; to 
remove investment restrictions; and to protect intellectual property rights. This was to be done while also addressing 
environmental and labor concerns (although many observers charge that the three governments have been lax in 
ensuring environmental and labor safeguards since the agreement went into effect). Small businesses were among 
those that were expected to benefit the most from the lowering of trade barriers since it would make doing business 
in Mexico and Canada less expensive and would reduce the red tape needed to import or export goods.]  
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The NAFTA investor-state dispute settlement mechanism creates the right to binding arbitration in 

specific situations. 

5.2.4.1. Legal Framework: The Investment Canada Act 

Foreign investment policy in Canada has been guided by the Investment Canada Act (ICA)291 since 1985. 

The ICA liberalized policy on foreign investment by recognizing that investment is central to economic 

growth and key to technological advancement. The ICA provides for review of large acquisitions by non-

Canadians and imposed a requirement that these investments be of "net benefit" to Canada. For the vast 

majority of small acquisitions and the establishment of new businesses, foreign investors need only notify 

the Canadian government of their investment.  

Fewer than 10 percent of foreign acquisitions are subject to ICA review. The threshold for investments 

subject to ICA review for 2013 is expected to be US$344 million for WTO Members. (Indirect control 

acquisitions by WTO Members do not have to be reviewed.) For non-WTO Members, the threshold 

remains at US$5 million for direct control and US$50 million for indirect control acquisitions. Canada 

amended the ICA in 2009 to increase the threshold for review to US$1 billion over a four-year period. 

This increase will take affect once regulations implementing the amendments come into force 

Canada announced new investment rules for state-owned enterprises (SOEs) in December 2012. The new 

rules were developed in response to an increase in SOE investment from 2008 to 2011 and an increasing 

trend for these investors to seek to acquire control of Canadian businesses. The new rules stipulate that 

future SOE bids to acquire control of a Canadian oil-sands business will be approved on an “exceptional 

basis only.” Canada also altered its definition of an SOE to include entities that are influenced directly or 

indirectly by a foreign government. Canada will monitor future SOE transactions greater than US$330 

million in all sectors. Canada added SOE guidelines in 2007 to its net benefit test to ensure that SOEs 

adhere to North American market principles and Canadian standards of governance and accountability. 

The new rules supplement Canada’s 2007 SOE guidelines292. 

Canada also announced in December that it will provide the Industry Minister with additional flexibility 

to extend the timelines for national security reviews, but did not provide further details. Canada added a 

national security review to the ICA in 2009 that permits the Industry Minister to review investments that 

could be “injurious to national security.” National security reviews can take up to 130 days to complete 

under existing timelines. 

291Investment Canada Act (R.S.C., 1985, c. 28 (1st Supp.)) Available at: http://laws.justice.gc.ca/eng/acts/I-21.8/ 
292 Michael Hyman, Managing Embedded Investment Risks, Coverage of the 2010 Investment Innovation 
Conference.Canadian investment review, 2011 
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Canada amended the ICA in June 2012 to allow the Industry Minister to publically disclose why an 

investment proposal failed to satisfy the net benefit test, so long as disclosure will not harm the Canadian 

business or investor. Another amendment allows the Industry Minister to accept security payment from an 

investor when a court finds the investor to be in breach of its ICA undertakings293. Canada also 

introduced guidelines that provide foreign investors with the option of a formal mediation process to 

resolve disputes when the Industry Minister believes a non-Canadian investor has failed to comply with a 

written undertaking. 

Canada approved the acquisition of two Canadian energy companies by two Asian SOEs in tandem with 

the December 2012 SOE investment rule unveiling, but signaled their approval was “the end of a 

trend.”Canada reviewed several high-profile investment cases in recent years. The announced merger of 

Canada’s largest stock exchange and a major London-based stock exchange in February 2011 sparked an 

ICA review. The deal failed to draw sufficient support from the Canadian stock exchange’s shareholders 

and the deal was dropped before the ICA review process was completed. A rival bid for the Canadian 

stock exchange by a consortium of major Canadian banks, pension plans, and financial firms, was a 

significant factor in the merger’s eventual failure. 

Canada blocked a proposed US$38.6 billion purchase of a potash producer in Saskatchewan by an 

Australian-based company in November 2010, claiming the hostile takeover failed to be of “net benefit” 

to Canada under the ICA. The decision marked only the second time Canada has turned down an 

investment offer since the ICA came into force more than 25 years ago. 

Canada’s Industry Minister sought an order in federal court in July 2009 against a U.S. steel producer 

alleging that the company had failed to fulfill its obligations under the ICA to maintain minimum 

Canadian employment levels in exchange for permission to acquire a Canadian steel mill. Under the ICA, 

Canada has authority to levy financial penalties against the producer for breach of these undertakings.  

Following an unsuccessful appeal by the company, Canada dropped its case in December 2011 in 

exchange for a company commitment to continue manufacturing steel in Canada until 2015 and a pledge 

to invest an additional US$50 million in its Canadian facilities. 

Investment in specific sectors is covered by special legislation. Foreign investment in the financial sector 

is administered by the Finance Department. Investment in any activity related to Canada's cultural 

heritage or national identity is administered by the Heritage Department. Under provisions of Canada's 

293Leonardo Hernández; Fernando Parro, Economic Reforms, Financial Development and Growth: Lessons from the 
Chilean Experience, Cuadernos de Economнa, Vol. 45, Mayo, 2008. pp. 59-103. 
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Telecommunications Act, foreign ownership of transmission facilities is limited to 20 percent direct 

ownership and 33 percent through a holding company, for an effective limit of 46.7 percent total foreign 

ownership. The Broadcast Act governs foreign investment in radio and television broadcasting. 

Investment in Canada is also subject to provincial jurisdiction. Restrictions on foreign investment differ 

by province, but are largely confined to the purchase of land and to provincially-regulated financial 

services. Provincial government policies relating to, inter alia, culture, language, labor relations or the 

environment, can be a factor for foreign investors294. 

U.S. foreign direct investment in Canada is subject to provisions of the Investment Canada Act, the WTO, 

and the NAFTA. Chapter 11 of the NAFTA295 ensures that future regulation of U.S. investors in Canada 

and Canadian investors in the United States results in treatment no different than that extended to 

domestic investors within each country, i.e., "national treatment." Both governments are free to regulate 

the ongoing operation of business enterprises in their respective jurisdictions provided that the 

governments accord national treatment to both U.S. and Canadian investors. 

Existing U.S. and Canadian laws, policies, and practices were "grandfathered"296 under the NAFTA297 

except where specific changes were required. The "grandfathering" froze various exceptions to national 

treatment provided in Canadian and U.S. law, such as foreign ownership restrictions in the 

communications and transportation industries. Canada retains the right to review the acquisition of firms 

in Canada by U.S. investors at the levels applicable to other WTO members and has required changes 

before approving some investments. 

Canada and the United States are free to tax foreign-owned companies on a different basis from domestic 

firms, provided this does not result in arbitrary or unjustifiable discrimination. The governments can also 

exempt the sale of Crown (government-owned) corporations from any national treatment obligations. The 

two governments retain some flexibility in the application of national treatment obligations. They need 

not extend identical treatment, as long as the treatment is "equivalent." 

5.2.4.2. Foreign Direct Investment Statistics 

The United States has long been Canada's top target for foreign investment, and Canada is the third 

largest recipient of U.S. direct investment after the Netherlands and the United Kingdom respectively. 

294Caroline Cakebread, Infrastructure Investments: A Group Thing, Part 2 of our coverage of the Investment 
Innovation Conference, Canadian investment review, 2012 
295See: North American Free Trade Agreement. Available at: http://www.sice.oas.org/trade/nafta/chap-111.asp 
296Melissa Shin, Taleb: The Hunt for “Antifragile” Investments, Canadian investment review, 2012 
297Supra note: 323.   
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About 53.5 percent of Canada's foreign direct investment comes from the United States. At the end of 

2011, Canada's stock of U.S. FDI was US$318.9 billion. U.S. investors with large direct investments in 

Canada include major automakers (GM, Ford, Chrysler), integrated energy, chemical and mineral 

producers (e.g., ExxonMobil, ChevronTexaco, ConocoPhillips), financial services firms (e.g., Citibank), 

and retailers (e.g., Wal-Mart). Target and Nordstrom are among several U.S. retailers that have 

announced expansion plans into Canada over the past three years. Canada attracted 3.0 percent of the 

world’s FDI in 2011. 

Canadian residents have become increasingly active as worldwide investors, and their net international 

liabilities have been shrinking over the past decade relative to national income. The United States is the 

top destination for Canadian direct investment abroad (CDIA). CDIA stocks in the United States rose 

11.9 percent (US$22.5 billion) in 2011 to US$210.8 billion. The United States' share of CDIA in 2011 

was 31.4 percent. 

Other major destinations for Canadian FDI are the United Kingdom, other European Union countries, 

Brazil, Australia and Chile. 

5.2.4.3. Comparison between the Mongolian and Canadian Foreign Investment Law 

Before I turn to developments in Mongolia, a quick note on the parallels between the Canadian and 

Mongolia Foreign Investment Law. This is relevant as Canada is not only an established mining 

jurisdiction, but has been identified in Mongolia as a potential model for regulatory decisions about the 

extractive industry. The greatest similarity obviously is the fact that such a law exists and that this law 

demands a government review of investments in certain industries triggered by thresholds of the financial 

volume of these transactions.  

The Canadian government recently reviewed the bids of two Asian state-owned companies for Canadian 

companies. Chinese CNOOC bid for Nexen, a company active in the oil sands, and Malaysian Petrobas 

planned to purchase Progress, a natural gas company. These bids were approved on December 7 after 

months of delays and active debate in the media and among policy-makers. With their approval the 

government announced that in the future bids from state-owned enterprises (SOEs) would only be 

approved under “exceptional circumstances” and that bids exceeding $330mil from state-owned 

enterprises would require review, while private bids would only be scrutinized if they surpassed $1bil. 

The argument that the government presented for the restrictions on state-owned enterprises focused on the 

fear that such bids would put an important sector of the Canadian economy that was emerging in a free 

market context under more or less direct control of a foreign government.  
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Memorably, Prime Minister Harper argued that, “When we say that Canada is open for business, we do 

not mean that Canada is for sale to foreign governments298.” While the government denied that this was a 

response specific to Chinese investments, clearly the decision was made in a context of expectations of 

increasing investments from China.  

The Mongolian law has also made an explicit distinction between private and state-owned enterprises bids. 

It outlines sectors that it applies to (the resource sector is included, naturally) and thresholds at which 

different kinds of reviews are triggered. A large bid by a foreign investor or any bid by an state-owned 

enterprises would thus trigger a review by parliament. One of the differences between the Canadian and 

Mongolian context is that decisions on FDI in Canada come in the context of a stable regulatory regime 

that offers predictability and the attempt to balance investors’ expectations with Canadians’ needs. 

Stability in the regulatory regime has not been the strong suite of Mongolian mining regulation. So, this is 

where the parallels clearly end. Yes, similar principles, but a very different application thereof. 

Therefore, Canada and Mongolia are not alone in the world in wrestling with the appropriate regulation of 

the natural resource sector. While Canada has a long-established resource sector and its provinces have 

developed regulatory practices over many years, the need and scope for regulation in Mongolia is much 

more urgent and larger given the sudden nature of the expansion of its mining industry. The greatest 

hurdle to the development of a successful regulatory regime (i.e. one that makes the greatest possible 

benefit to all Mongolians possible while minimizing social convulsions and environmental impacts 

associated with rapid development) are the selfish actions of leaders.  

Mongolian decision-makers must surely be aware of the responsibility that they are carrying for ALL 

Mongolians, not just for themselves and their immediate social circles. Beyond this hurdle of corruption, 

the next challenge is an on-going lack of policy-analysis and policy-making capacity and the resources to 

develop such capacity more fully within Mongolia. As the demands for policy-making are accelerating 

with the impact of a mining boom on all areas of government activities and social relations, this will be 

what might hold Mongolia back, not a lack of foreign investment299.  

When members of the mining industry in advanced industrialized countries complain about governance 

and regulatory uncertainty in places like Mongolia, they would do well to note shared challenges and 

some of the parallels in the solutions that policy-makers hit upon. There ARE lessons in the current 

discussions for Mongolia, to be sure. An awareness of the perception of regulatory initiatives abroad is 

298Stephens, Hugh and Charles Krusekopf.“Feeding the Hungry Dragon: Canada, Mongolia and China’s Resource 
Strategy” . Canadian Defense and International Affairs Institute, November 2012 
299 Miller, J. Berkshire. “Mongolia’s Economic Challenge”. The Diplomat, December 8, 2012 
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surely useful to build up. Mongolian policy-makers might also put themselves in the shoes of the next 

generation of Mongolians when it comes to investments300. If the current generation succeeds in building 

(financially) sustainable success in the current boom times to carry them through leaner years that will 

certainly come, then this success might well include some version of a sovereign wealth fund. Such a 

fund would seek to diversify its holdings internationally and would be regarded as anstate-owned 

enterprises in some jurisdictions. If Mongolian policy excludes some forms of such investments now, 

policy-makers should not be surprised if they will be excluded in the future. 

 

5.2.5. AUSTRALIAN MINING POLICY REGULATION OF FOREIGN DIRECT INVESTMENT 

Foreign direct investment has played a critical role in Australia’s economic development. Throughout our 

history, domestic investment opportunities have exceeded domestic saving. Foreign capital inflows, 

including FDI, have been an essential source of the new capital formation that drives long-term growth in 

productivity and real per capita incomes. Foreign investment accounts for around half of Australia’s 

overall capital stock.  

Foreign investment allows Australians to enjoy higher levels of consumption and investment, as well as a 

lower cost of capital (lower interest rates), than would be possible if we relied more heavily on domestic 

saving301. 

FDI in Australia is regulated both ‘at the border’ and ‘behind the border’. The regulatory frameworks that 

apply behind the border are relatively uncontroversial as they apply to all business investment and related 

transactions in Australia and do not discriminate on the basis of foreign ownership. Foreign-owned 

businesses and assets in Australia are subject to the same corporations, securities, competition, tax, 

industrial relations, planning, development and environmental laws and policies as Australian-owned 

assets. Foreign-owned businesses cannot engage in conduct contrary to Australian law any more than 

domestically-owned businesses.  

Australia’s attractiveness to both foreign and domestic investors is in large part based on the strength of 

these domestic regulatory frameworks and the rule of law. However, Australia also imposes an additional 

layer of regulation at the border that applies when the investor is a foreigner making a direct investment 

300 Li, Justin. “Chinese investment in Mongolia: A sequel”. East Asia Forum, Feb 22, 2011 
301Australian Bureau of Statistics, Balance of Payments and International Investment Position, Australia (2013) 
www.abs.gov.au/AUSSTATS/abs@.nsf/ProductsbyReleaseDate/A870E1A67A8655A2CA2577EB000F452E?Open
Document 
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as defined in the relevant legislation. These laws are discriminatory in applying to foreign persons and 

non-residents, but not to Australian citizens.  

5.2.5.1. Legal Framework Australia 

The main legislative instrument for this regulation at the border is the Foreign Acquisitions and 

Takeovers Act 1975 (Cth) (FATA); associated regulations such as the Foreign Acquisitions and 

Takeovers Regulations 1989 (Cth) (FATR); and the government’s Foreign Investment Policy, a policy 

document maintained by Treasury302.  

Acquisitions by foreigners of an interest of 15 per cent or more in an Australian business or corporation 

above a monetary threshold of $248 million (indexed annually to inflation) are subject to government 

approval. The same monetary threshold applies to acquisitions of agricultural land and agribusinesses. 

More generous monetary thresholds apply to US and New Zealand investors under international trade 

agreements. Prescribed sensitive sectors are also subject to different thresholds.  

Acquisitions by foreign government-related entities are subject to government approval regardless of the 

size of the proposed transactions. Non-residents are also not permitted to purchase established dwellings 

and need approval to purchase new dwellings, commercial property, and vacant land for development. 

Special provisions apply to temporary residents. Foreign ownership is further limited by statute in the 

case of specific industries, firms and assets, in particular banking, airlines (Qantas), airports, shipping and 

Telstra.  

The merits of foreign versus domestic (and public versus private) ownership of some of these assets has 

often been subject to debate, but for the purposes of Australian law, the question of foreign ownership is 

settled for now. The current owners and potential new investors at least know where they stand in relation 

to these assets. 

Under the FATA, foreign acquisitions subject to approval may be rejected by the Treasurer as ‘contrary to 

the national interest’. The Treasurer may also approve a transaction subject to conditions designed to 

protect the national interest. The ‘national interest’ is deliberately left undefined by the FATA. This 

effectively puts the definition of the national interest outside the scope of administrative and judicial 

review, conferring on the Treasurer a largely unbounded discretion in relation to what is ‘contrary to the 

national interest’.  

302Australian Treasury, ‘Foreign Investment Policy in Australia — A Brief History and Recent Developments’, 
Economic Round-Up, Spring 1999, Incoming Government Brief (Red Book) (2010) 
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The Federal Court has upheld this discretion on several occasions. The Treasurer’s decisions may be 

challenged on grounds of procedural fairness, natural justice, or other grounds in administrative law, but 

decisions on the content of the national interest or whether a decision is required in a particular case 

reside almost entirely with the Treasurer. The Treasurer’s unfettered discretion to reject FDI as ‘contrary 

to the national interest’ means transactions subject to approval can easily become politicised. The 

government’s foreign investment policy lists a wide range of ‘considerations’ deemed relevant to the 

national interest. According to the FIRB: Ordinarily a proposal that does not meet the requirements of the 

[Foreign Investment] Policy would be regarded as being, prima facie, contrary to the national interest and 

hence subject to rejection303. 

This suggests a much higher degree of certainty than exists in practice. The discussion of these 

considerations is sometimes vague and open-ended. The laundry list of considerations contained in the 

policy is not definitive or exhaustive. If anything, the policy expands rather than limits the scope of the 

Treasurer’s discretion, creating as much uncertainty as it resolves. There is also considerable overlap 

between these ‘considerations’ and other areas of government policy, such as competition policy, blurring 

the distinction and creating overlap and potential duplication between the regulation of FDI at the border 

and the regulation of business investment behind the border.  

The policy has been expanded over time, with recent additions including guidelines for foreign 

government investors and a ‘Policy Statement on Foreign Investment in Agriculture’. A report from the 

Lowy Institute for International Policy summarised the effect of the Australian government’s policies on 

Chinese perceptions of Australia’s openness to FDI as follows: Chinese investors and officials perceive 

that Canberra discriminates against Chinese investors, particularly those looking to invest in natural 

resources … China’s negative perceptions largely flow from Australia’s foreign investment regime and 

the related failure of significant Chinese investment proposals in recent years. Moreover, the additional 

guidelines covering foreign investment applications from government-related entities are perceived to be 

directed primarily at China. Such perceptions matter304.   

The government receives advice from the FIRB, a non-statutory advisory body within the Foreign Trade 

and Investment Division of Treasury. Most FDI approvals are made under a delegation of authority from 

the Treasurer to the FIRB. However, contentious transactions are dealt with at ministerial level. The 

advice of the FIRB is not binding on the Treasurer and is sometimes ignored. For example, senior 

303Australian Government, Foreign Investment Review Board Annual Report2011–12 (2012),  p.58. 
304John Larum, ‘Chinese Perspectives on Investing in Australia’, Analysis, Lowy Institute for International Policy, 
2011. 
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government sources told the Sydney Morning Herald in relation to the Singapore Exchange’s bid for the 

ASX, ‘If [the FIRB] does not kill it, we will’305. 

FIRB advice sometimes serves as a convenient bureaucratic fig leaf for what are essentially political 

decisions. As a non-statutory advisory body, the FIRB serves the Treasurer and not the broader public. It 

suffers from a lack of transparency and accountability in its operations. For example, speeches by FIRB 

officials have in the past caused considerable confusion about the government’s foreign investment policy. 

In one particular case, it took a freedom of information application for the FIRB to release the text of a 

public speech by its executive director that was thought to have announced new policy306.  

The FIRB has been slow to disseminate information and data. This is partly a function of under-

resourcing relative to the tasks the FIRB is expected to perform. In 2011–12, the Foreign Investment and 

Trade Policy Division in Treasury incurred expenses of $3.9 million and employed an average of 33 staff. 

In the same year, the FIRB considered 11,420 applications for FDI approval307.  

This raises questions about the ability of the FIRB to adequately scrutinize and enforce the volume of 

applications and approvals required under the current law. Further liberalization of the FDI approval 

process would help ease the administrative burden on the FIRB and the resulting demands on the federal 

budget. John Garnaut describes the experience of Chinalco308 officials in their dealings with the FIRB as 

follows: Experiences like this have led many of China’s top corporate and financial leaders to the view 

that Australia now has a more restrictive and arbitrary foreign investment regulatory regime than any 

other developed country. Patrick Colmer, the head of the Australia’s Foreign Investment Review Board, 

could not be accused of doing his job half-heartedly. Earlier this year Chinalco and its advisers were not 

just burnt by their experience in front of Colmer,  

305 Phillip Coorey,‘Singapore $8.4b Bid for ASX Set to Fail at Three Hurdles’, Sydney Morning Herald, 
2011,www.smh.com.au/business/singapore-84b-bid-for-asx-set-to-fail-at-three-hurdles-20110318-1c0im.html 
306Stephen Kirchner, ‘More Inscrutable than the Chinese’, The Australian, 2010,  
http://www.theaustralian.com.au/opinion/more-inscrutable-than-the-chinese/story-e6frg6zo-1225831954203 
307Australian Government, Foreign Investment Review Board Annual Report 2011–12 (2012), 9–10. 
308[Aluminum Corporation of China Limited (known as Chalco; parent group Aluminum Corporation of China is 
known as Chinalco), is a state-owned, multinational aluminum company headquartered in Beijing, People's Republic 
of China. It is the world's second-largest alumina producer (and the only producer in China) and third-largest 
primary aluminum producer (and the largest producer in China). Chinalco is principally engaged in the extraction of 
aluminum oxide, electrolyzation of virgin aluminum and the processing and production of aluminum as well as 
traded trading and engineering and technical services. Its primary listing is on the Shanghai Stock Exchange and it is 
a constituent of the SSE 50 index. It has secondary listings on the Hong Kong Stock Exchange and the New York 
Stock Exchange.] 
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They were mystified. They had spent three months studying Australia’s investment laws, principles and 

precedents before signing their Rio Tinto investment deal in February. They thought they had ticked 

every box. But every time they approached the board — and particularly as Chinalco and Rio entered 

their final frenetic weeks of renegotiations — they were given a new reason to believe that the Australian 

Government hated the deal and would do anything it could to stop it.  

The board spent much of its time grilling Chinalco on whatever allegation had just emerged in the 

morning’s press. On some days it was concerned with Chinalco appointing directors to the Rio Tinto 

board, or the raw size of the investment. On other days the problem seemed to be squarely about iron ore. 

As May progressed the board’s interrogations appeared to grow more random. It expressed anxiety that if 

Chinalco was able to deliver Rio Tinto access to exploration rights in China then that would be unfair to 

BHP Billiton — as if BHP and Australia’s national interest were one and the same. 

The exercise of the Treasurer’s powers under the FATA implies that in the absence of these conditions, 

the investment would be ‘contrary to the national interest’. To associate the concept of the national 

interest with employment or output at an individual mine or the protection of head office jobs from 

offshoring is to trivialize it. It sends a signal to potential foreign investors that they need to conduct their 

business operations in Australia in accordance with politically determined requirements and policy 

objectives rather than according to the rule of law. 

Australia is at the more restrictive end of the international spectrum in its regulation of FDI. According to 

the OECD’s FDI Regulatory Restrictiveness Index, Australia has a more restrictive regime than the 

OECD average and is more restrictive than comparable economies such as the United States and the 

United Kingdom. 

5.2.5.2. Foreign Direct Investment Statistics 

Levels of Foreign Investment: The level of foreign investment in Australia increased by A$59 billion 

(US$61 billion) in 2011 to reach A$2,030 billion (US$2,103 billion). Portfolio investment accounted for 

A$1,171 billion (US$1,213 billion) or 58 percent, direct investment for A$507 billion (US$525 billion or 

25 percent), other investment liabilities for A$244 billion (US$253 billion or 13 percent), and financial 

derivatives for A$95 billion (US$98 billion or 5 percent). Of the portfolio investment liabilities, debt 

securities accounted for A$858 billion (US$889 billion or 73 percent) and equity securities for A$313 

billion (US$324 billion or 27 percent)309. 

309 Access Economics, ‘Foreign Investment in Australia’, (Report prepared for the Business Council of Australia, 
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The leading investor countries in 2011 by level of investment were the United States, with AU$556 

billion (US$576 billion or 27 percent), the United Kingdom with AU$471 billion (US$488 billion or 23 

percent), Japan with A$123 billion (US$127 billion or 6 percent), the Netherlands with AU$44 billion 

(US$46 billion or 2 percent), Singapore with AU$41 billion (US$42 billion or 2 percent) and the Hong 

Kong Special Administrative Region with AU$39 billion (US$40 billion or 2 percent). Note: Australian 

foreign investment statistics are based on current market values. 

The stock of foreign direct investment (FDI) in Australia in 2011 was AU$507 billion (US$525 billion) 

and the ratio of FDI to GDP of A$1,487 billion was 34 percent. There is no official listing of major 

foreign investments by U.S. companies or other companies. The Australian Bureau of Statistics collects 

this information, but does not release it on a disaggregated basis due to confidentiality provisions. A list 

of major new resources and energy projects, which often involve significant foreign investment, is 

compiled by the Australian Bureau of Resources and Energy Economics (BREE). In October 2012 BREE 

reported 87 committed projects worth AU$268 billion of which 73 percent are gas and petroleum projects. 

Australian Investment Abroad: The level of Australian investment abroad reached AU$1,175 billion 

(US$1,217 billion) in 2011, an decrease of A$21 billion (US$22 billion) in the previous year. Direct 

investment abroad accounted for A$339 billion (US$351 billion or 29 percent), portfolio investment for 

A$447 billion (US$463 billion or 38 percent), other investment for A$243 billion (US$252 billion or 21 

percent), reserve assets for A$46 billion (US$48 billion or 4 percent), and financial derivatives for A$100 

billion (US$104 billion or 9 percent). Equity has been the leading form of Australian investment abroad 

during the past decade but this share has declined and in 2011, equity of AU$582 billion (US$603 billion) 

represented 50 percent of the total level of investment310. 

The leading destination country in 2011 was the United States, which accounted for AU$411 billion 

(US$426 billion) or 35 percent of the stock of Australian investment abroad. Other major countries of 

investment were the United Kingdom with A$193 billion (US$200 billion, 16 percent), New Zealand 

with A$74 billion (US$77 billion, 6 percent), Canada with A$43 billion (US$45 billion, or 3 percent), 

Japan with A$35 billion (US$36 billion, or 3 percent), France with A$27 billion each (US$28 billion, 2 

percent) and the Netherlands with A$27 billion (US$287 billion or 2 percent). 

Investment Inflows: Foreign investment in Australia recorded a net inflow of A$87 billion (US$90 billion) 

for 2011, a decrease of A$15 billion (US$16 billion) over the previous year. The leading investor 

2012) 
310 Australian Bureau of Statistics, ‘Agricultural Businesses Almost Entirely Australian Owned,2011. p.109 
www.abs.gov.au/AUSSTATS/abs@.nsf/Latestproducts/7127.0Media%20Release1December%202010?opendocume
nt&tabname=Summary&prodno=7127.0&issue=December%202010&num=&view=> 
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countries were the United States with A$37 billion (US$38 billion) or 43 percent, the United Kingdom 

with A$17 billion (US$17 billion) or 20 percent, Germany with A$17 billion (US$18 billion) or 20 

percent and France with A$11 billion (US$11 billion) or 13 percent. 

Investment Outflows: Australian investment abroad recorded a net outflow of A$55 billion (US$57 billion) 

for 2011, a decrease of A$8 billion (US$8 billion). The leading destination countries were the United 

States with A$38 billion (US$39 billion) or 69 percent, the United Kingdom with A$17 billion (US$18 

billion), Japan with A$5 billion (US$5 billion) or 10 percent and Canada with A$7 billion (US$7 billion) 

or 13 percent. 

5.2.5.3. Comparing the foreign investment policy of Mongolia and Australia 

In 2013, Mongolian Parliamentarians and others who support the new Law on Regulation of Foreign 

Investment in Business Entities Operating in Sectors of Strategic Importance (Strategic Investment Law) 

have been quick to say that Mongolia’s new regime to regulate foreign investment is very similar to 

Australia’s Foreign Investment Review Board (FIRB) regime. Whilst several of the concepts incorporated 

into the Strategic Investment Law have been adopted from Australia as the table shows, there are also 

fundamental differences.  

Australia’s current foreign investment law has been operating for nearly fifty years. Because of this, the 

transparency of Government policy underpinning the approvals process, the bipartisan composition of the 

FIRB and the very few proposals that are rejected, international investors have faith in the integrity of the 

process.  

There are also other aspects of the Australian system – aspects that are not features of the proposed 

Mongolian law – that lead to Australia being seen as very accommodating to foreign investment. These 

include:  

• Notification vs approval: Under the Australian system, Government approval is not required. Rather, the 

system requires compulsory notification of certain proposed investments and the Australian Government 

has the right, within 30 days (which can be extended), to determine that the proposed investment is 

contrary to the national interest. In contrast, Mongolia’s Strategic Investment Law requires that any 

transaction that falls within the scope of the law must be approved by Cabinet or, in some cases, by 

Parliament. The regulations containing the detailed procedures for that approval process have not yet been 

formulated, but the Strategic Investment Law indicates that this will be a 95-day process.  
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• Threshold: In Australia, foreign investors can make smaller-sized investments without having to notify 

the Government as a general rule, because thresholds apply for most types of investment. So, smaller 

investments (eg,  

• Consequences of breach: Where an investment is made in breach of the foreign investment law, the 

Australian Government has power to make an order that the investment be unwound. This can result in a 

better outcome for the investor, because it allows for the investment to be sold to another investor (eg, a 

local investor or a foreign investor who can obtain Government approval) rather than having all rights 

held by the investor terminated so that its investment becomes valueless (which is what occurs under the 

proposed Mongolian law).  

The challenge for Mongolia, or indeed for any country introducing new investment laws, is to ensure that 

the laws does not lead to uncertainty for existing or potential investors or create a climate of uncertainly 

that the Government will continue to support new investment. Lessons from Australia’s approach to 

Chinese SOE investment Australia’s investment screening law and policy applies the same rule to 

Chinese buyers as it does to other foreign investors. Like Mongolia’s new Strategic Investment Law, 

however, it does distinguish between investments by any ‘foreign governments or their related entities’ 

and other investments.  

Under Australia’s foreign investment approval regime, State-owned enterprises (SOEs) and their 

subsidiaries are treated as related entities of a foreign government. SOEs must notify the Australian 

Government and get prior approval of their investment proposal, regardless of value, through the FIRB. 

Again, this is similar to the Strategic Investment Law, which requires cabinet approval for investments by 

foreign SOEs and their affiliates in all sectors, irrespective of value. The Australian Government’s 

assessment of foreign investment applications, including Chinese SOE investments, is guided by legal 

and policy elements.  

The Australian Treasurer can prohibit proposals that he or she decides would be contrary to the national 

interest. When considering the ‘national interest’, some of the things that FIRB and the Treasurer take 

into are account are very, very similar to those matters which the Strategic Investment Law provides for 

FIFTA to verify before any investment by an SOE or any other transaction that falls within the scope of 

the Strategic Investment Law is approved:  
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Table 26. Comparison of the foreign investment policy of Mongolia and Australia  

Source: Unentugs Shagdar, Legal regulation trends and issues in mineral resource sector of Mongolia, 

Mongolian Law Review, 2013, volume 2.  

 

5.2.5.4. Sub Conclusion  

Mongolia has a great opportunity to be become the high –income country or developed country. Also, 

Mongolia is landlocked country and it imports most of the products, equipment as well as its 

transportation cost for export and import is very high. The way is to attract more foreign direct 

investments to Mongolia to get benefits from supporting the high technology manufacturing and light 

industries, establish the industrial park, more workplaces, and vocational training program for human 

resources.  

Both neighboring countries have huge markets, large-scale of technical backwardness and demand for 

more products.  

These factors are giving to Mongolia is big chance to promote Mongolian manufacturing industry and 

Mongolia could become key exporting country or major distributor for them. FDI is increasing every year 

but it is not investing into actual sectors. Since 90s, most of FDI inflows take place in mining, trade and 

catering sectors.  

 

This chapter has two main objectives, to estimate the competition between Mongolian richest copper, coal, 

gold, uranium, REEs elements, and oil and iron ores with its competitor especially Australia, Chile, Peru, 

Canada, Kazakhstan, and Kyrgyzstan. That countries main competitors for mining sector of Mongolia. 

The comparison is conducted in three countries: China, Japan and Korea, which is largest importer of coal, 

iron ore and copper. After determining Mongolian position in these three markets, strategy to enhance 

Mongolian position is formulated.  

 

 

Australia: Criteria for ‘National interest’ 

 

Mongolia: Matters to be verified 

 National security 

 Competition 

 Government revenue (tax) or other policies 

 Impact on the economy or community 

 Character of the investor (adherence to 

law/independence from Government) 

 

 National security 

 Competition 

 Effect on national budget revenue or other 

policy 

 Is there a negative effect on the sector? 

 Corporate governance. 
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Mongolia and Australia, Chile, Peru, Kyrgyzstan are the main exporters of copper, coal and iron ore in the 

China. In the imported side, world's largest importer in 2014 was China. China imported $4.3 trillion, 

Japan $82.7 million and Korea $30.5 million311. The large increase of coal and iron ore export is caused 

by two reasons. First, it is cause by the increase in steel industry. Second, the China’s construction and 

ship building are increased and depending heavily on the source of mining products from two countries, 

Mongolia and Australia, through trade312. 

 

This chapter is organized as follows. The next research discusses literature review and the coal, copper 

and iron ore markets in China, Japan and Korea followed by the methodology utilized in focus. The 

comparative study determines on the results and lastly conclusion is presented.  

Mongolian natural resource and business economic development are the major determinants of demand 

about mining products. The China’s market is depend on economic sector development. Moreover, high 

industry development and business competition are main factors for increasing demand of mining 

products in Japan and Korea. 

 

The largest market of coal, iron ore and copper on the same year was China, Japan and Korea respectively.  

These three countries used almost 33 percentage of the total world mining production in 2010/2011313. 

For Mongolia, main mining export is based on coal, copper, gold, iron ore and zinc, meanwhile the China 

mostly imported mining products from Mongolian and Japan and Korea market is closest with Mongolia.  

 

Mongolian mining product obtained the largest market share in China, meanwhile Japan and Korea 

countries have transportation problem with high cost. However, all the countries that China, Japan and 

Korea have less sensitive to price change. Currently China is main market for Mongolian mining products. 

On the other hand in Japan and Korea have high demand and one of main target countries of Mongolian 

mining sectors314. 

Different characteristics will generate different strategies for every country. China has high demand of 

coal, iron ore and copper products. However, iron ore and copper segments are more profitable in China. 

Meanwhile, Japan has less resource and high 89 demand for industries that steel, shipbuilding, automobile 

and electric industry.  

 

311Statistic Report, National Statistic Committee of Mongolia, 2014.  
312Unentugs Shagdar, Speech: Mongolia has become a Leading Contender in the New Rush for REE Resources, 
Zhejiang University, Hangzhou,2013 
 
313World Investment Report 2014: Investing in the SDGs: An Action Plan, UNCTAD, New York, 2014. Available at: 
http://unctad.org/en/PublicationsLibrary/wir2014_en.pdf 
314Unentugs Shagdar, Speech: Mongolia has become a Leading Contender in the New Rush for Rare Earth Elements 
(REE) Resources, Zhejiang University, Hangzhou,2013 
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Therefore, coal and copper should be exported with competitive price and faster transportation than 

Australia, China and Chilean suppliers. In Korea where coal and REEs elements, iron is important and 

closest market of Mongolia, counting these issues will be important in maintaining market share in this 

country. 

In recent years, Mongolian foreign trade balance was positive but it is not increase due to real growth. It 

was just sharp in coal, cold and copper prices in the world market. Today, however, Mongolia is facing he 

economic crisis because of price drops in the market. Therefore, Mongolia needs focus on inviting foreign 

direct investment into such sectors and good management policy for attracting foreign direct investment.  

This chapter will demonstrate the impact of FDI on different countries, but the main focus will be on 

Mongolia and developing countries Kyrgyzstan, Peru, Chile and development country Canada and 

Australia, including analysis of the domestic policy of both countries towards foreign direct investment.  

 

In my view, Mongolia and Kyrgyzstan, Peru, Chile was chosen due to the relative similarity of their legal 

systems; both countries are civil law countries. Also Mongolia and Kyrgyzstan, Peru have similar 

attitudes toward foreign influence which similarly affected the history of their economic development. 

Mongolia was a part of the socialist system and thus was closed to direct contacts with other countries, 

which in part explains the plethora of laws, decrees and regulations concerning foreign investments and 

adopted during the short history of modern Mongolia.  

 

The history of economic development in Canada, Australia, Chile and other countries in North and South 

America, Asia-Pacific countries reflects those countries’ feeling of distrust towards their powerful 

development neighbors: “The 1960s and 1970s were periods during which foreign investment and 

multinational corporations were considered threats to national sovereignty and economic development. 

Mongolia has a very long border with only two neighbors Russian Federation, and China which explains 

active interaction between the both countries in all possible fields including politics, economics and 

culture. Thus, the research about some countries economic relationship with the other countries would be 

a relevant example in terms of economic interactions between the developing and developed world. 

 

As for Mongolia, the attitude of this country to FDI was very different from that of Canada and Australia. 

When Mongolia became transition to democracy, it lost almost all economic ties with other former 

socialist republics. Like other broken pieces of the USSR, it desperately looked for international 

economic partners and financial resources. Both soon were found, thanks to an abundance of mineral 

resources.  

During the transition period, Mongolia managed to maintain its economic and financial stability, and 

recently could afford to implement a selective policy towards foreign investments. Today, economic 
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performance in terms of GDP growth looks very impressive. Unfortunately, in spite of impressive 

economic growth figures, the population dramatically split into “haves” and “have-nots.” Social services 

like health care and education experienced a sharp decline in comparison with the Socialist era. 

During its transition time Mongolia was and is successful in its policy of attracting FDI, but to being 

successful in attracting FDI and foreign assistance is not the only prerequisite to achieving sustainable 

growth. Sustainable development can not be reached without complex, well thought out, socially-oriented 

policies regarding, for example, education and healthcare. FDI is only one part that, with the right 

proportion of regulations and incentives, can add to the general growth on the county’s wealth.  

 

Obviously when governments try to work out the policies to attract FDI, they should have in mind that 

foreign investors make specific contributions to economic development, but also that FDI policy should 

not disturb national objectives or patterns of development. 

These China and Russia two countries with their immense territories make the transportation of Mongolia 

exports very expensive. A notion that the population is small can also play a negative role in attracting 

foreign investors who may not see a potential for a consumer market. There’s one more reason which can 

outweigh a lot of positive efforts applied to “lure” FDI into Mongolia. It is corruption315. 

 

Foreign direct investment can benefit the country’s socioeconomic development only in the case where 

the leadership of the country willfully and consequently pursues the goal of turning its developing country 

into a developed country through democratic instruments promoting fair and just distribution of wealth. 

When the leadership of any country is trying hard to attract FDI, it must not forget that the main sources 

of this type of investment are multinational corporations, and corporations are created with the sole 

purpose, of making profit for their shareholders. So, when corporations invest in a country they do it with 

the purpose of making profit and this purpose may reflect both long and short-term economic interest. 

Sometimes, when after attracting the desired amount of FDI, the country finds itself not only without 

anticipated gains, but even worse off than it was before FDI inflow. Foreign investments add positive 

impact to the national economy when the leaders of the county apply all their efforts to build a society of 

educated, affluent, and law-abiding citizens who know their rights and obligations. 

 

As argued in the previous section, the centerpiece of diversification in a resource-rich economy is creation 

of institutions that reduce macroeconomic volatility and save a portion of resource revenues while 

equitably distributing the remainder. At the same time, many countries have attempted to diversify by 

directly encouraging investment in non-resource sectors. 

315Unentugs Shagdar, Legal regulation trends and issues in mineral resource sector of Mongolia, Mongolian Law 
Review, volume, 2.2012.  
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Among many failures, there have been some successes: Chile has managed a certain degree of 

diversification by developing internationally competitive wine and salmon industries. Chile’s policies 

have three important features: they paid particular attention to transfer of knowledge and technologies; 

encouraged private sector participation; and emphasized provision of economy-wide and sector-specific 

semi-public goods over direct subsidies. Malaysia established technologically advanced manufacturing 

industries integrated into the Asian and global production chains; Australia significantly improved the 

international competitiveness of its agriculture and developed medium-to-high-tech manufacturing; 

Canada leveraged FDI by US and UK firms to establish a high-tech manufacturing sector; and United 

Arab Emirates became one of the global leaders in air passenger services, with aviation now accounting 

for over a quarter of Dubai’s value added. 

Mongolia is the only country, which does not have many free trade agreements among the WTO countries. 

Mongolia has just one FTA. Japan and Mongolia signed a Free Trade Agreement in 2015. 

However, in case of Chile Canada, Australia, and Peru this countries has signed largest network of Free 

Trade Agreements, at least 15 Free trade agreements with 30 countries. The aim of a free trade area is to 

reduce barriers for easy exchange so that trade can grow because of specialization, division of labor, and 

most importantly via comparative advantages. When country has a FTA, it will increase the income, 

wealth, and welfare to everyone in the nation.  

 

Therefore, Mongolia needs to have FTA with neighboring countries at least or with economically and 

politically strategic countries. 

 

Finally, Mongolia’s central policy challenge today can be viewed in terms of a race between institutional 

reform and resource extraction. Whether Mongolia succumbs to the resource curse will depend on 

whether it can get its institutions ready to manage the pitfalls and risks of resource revenues before large-

scale revenues materialize. Fortunately, both Mongolia management of the resource sector so far and 

recent reforms give ground to optimism. Development rights for key deposits have been tendered in a 

competitive process, with interest from major international companies with the requisite expertise.  

 

A number of important laws and policy documents have been adopted, and a national development bank 

has been established to address the enormous infrastructure needs. The Fiscal Stability Law set a broad 

framework for managing commodity revenues. A Human Development Fund316 was created with the aim 

316[In 2008 Mongolia’s Parliament [Great Khural] passed a National Development Strategy and created a Human 
Development Fund (HD Fund) with the ambitious goal of bringing Mongolia’s human development status to the 
same level as that of the developed countries by 2020. (The country has been ranked with a value of only 100th out 
of 169 countries by the United Nations Development Program’s (UNDP’s) ) Global Human Development Report. 
Brookings East Asia Commentary,  Number 56 of 86 
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of distributing mining proceeds widely to the population. Mongolia also signed up to the Extractive 

Industries Transparency Initiative and achieved full compliance status in 2010. As a vibrant democracy, 

Mongolia can rise to the challenge. By doing so, it would not only secure its own future but give hope to 

many resource rich-countries around the world that are currently mired in autocracy, corruption and 

inequality. 

 

5.3. SUCCESSFUL CASES OF MINING INDUSTRIAL DEVELOPMENT IN MONGOLIA 

 

The mining sector is Mongolia’s most important export earner, and its importance has increased in recent 

years. As of June 2014, Mongolia has 1,104 mining licenses and another 3,561 exploration licenses. 

Historic output is largely copper, gold, coal, and fluorspar; a significant part of gold production comes 

from small-scale placer (alluvial) operations. Exploration activity had been increasing significantly since 

the early 2000s and hit a peak in 2005 when more than 4,000 applications for exploration licenses were 

filed. With the introduction of the windfall tax in 2006, however, exploration activity slowed and the 

number of applications for exploration licenses dropped below 1,000. Total valid exploration licenses 

have stabilized since 2014 at around 3,500317. 

 

Figure. 22. Foreign Direct Investment Mining License Map of Mongolia 

Source: Mineral Resource Authority of Mongolia 

 

317Mineral Resource Authority of Mongolia data. Available at: http://www.mram.gov.mn/ 
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The mining sector is an important source of fiscal revenue, but it is also a source of revenue volatility. 

Considering the recent past, as discussed above, the large variation in mineral revenue as a share of total 

revenue was caused by mineral price volatility amplified by the introduction of the windfall tax. With the 

expiration of the windfall tax in 2011, the mineral revenue share returns approximately to its 2005 level. 

This relatively flat mineral revenue share absent the windfall tax may be surprising, given that copper 

prices in 2014 are expected to be at twice their level in 2005. 

 

Figure 23. Mineral Export Composition 

 
Source: Bank of Mongolia 

 

With two very large mining projects expected to reach full production this decade, Mongolia is entering a 

commodity boom. History teaches us that commodity revenues offer unique opportunities for 

development but can also depress long-term economic prospects by increasing macroeconomic volatility, 

reducing incentives to invest in physical and human capital and undermining economic and political 

institutions. This part what Mongolia can do, building on reform steps it has already taken, to avoid a 

“resource trap”. 

 

Mongolia has been experiencing a large-scale commodity boom. Until recently Mongolia had remained a 

relatively small, landlocked, low-income economy, with a population of 3 million, per capita GDP of 
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around US$ 8466 in 2014, and total GDP of US$ 8.2 billion in that year. Mongolia’s development 

potential, however, is enormous, linked primarily to two large mining development projects318. 

 

Table 27. Mongolian Largest Mining Sector Taxpayers 

 

Source: Tax Authority of Mongolia  

 

5.3.1. Successful Foreign Direct Investment Case of Copper and Molybdenum Mining in Mongolia 

Erdenet Mining Corporation  

Erdenet Mining Corporation is one of the biggest copper ore mining and copper ore-processing factories 

in Asia. Erdenet Mining Corporation was established in accordance with an agreement between 

governments of Mongolia and Russia (Soviet Union). It started its operation in 1978. The main mineral 

deposit, extracted by the Corporation was Erdenetiin Ovoo area that locates 400 kms northwest from 

Ulaanbaatar (capital city of Mongolia). The purpose is to conduct efficient business to benefit to the 

stake-holding countries’ economic development and society.  

 

Erdenet Mining Corporation319 is a Mongolian-Russian joint venture, 51.0 percent of shares are owned 

by the State Property Committee of Mongolian Government and Russian Government owns 49.0 percent 

318Statistic Report -2014, National Statistic Office of Mongolia 
319[Erdenet Mining Corporation (Mongolian: Эрдэнэт үйлдвэр) - mining corporation in Erdenet, Mongolia. The 
city was built in 1974 to exploit Asia's largest deposit of copper ore and has the fourth largest copper mine in the 
world. The "Erdenet Mining Corporation" is a joint Mongolian-Russian venture, and accounts for a majority of 
Mongolia's hard currency income. Erdenet mines 22.23 million tons of ore per year, producing 126,700 tons of 
copper and 1954 tons of molybdenum. The mine accounts for 13.5% of Mongolia's GDP and 7% of tax 
revenue.About 8.000 people are employed in the mine.] 

 Company Products 

1.  Erdenet Mining Corporation Copper, molybdenum 

2.  Oyu Tolgoi Copper, molybdenum, gold 

3.  Mongolyn Alt MAK Gold, coal  

4.  Energy Resource Coal  

5.  Tavan Tolgoi Coal  

6.  Boroo gold Gold  

7.  Tsairt Mineral Zinc  

8.  Bold Tumur Eruu Gol Iron  

9.  Tsagaan suvarga Copper, molybdenum  

10.  Petrovis Oil  

11.  Arevo  Uranium  
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of shares. At percent, it is a large complex processing 25 million tons of ore per year and producing over 

530.0 thousand tons of copper concentrate and 3.0 thousand tons of molybdenum concentrates annually.  

 

The products of Erdenet Mining Corporation are purchased by the foreign countries including Russia, 

China, USA, Kazakhstan, Holland, Switzerland, South Korea, and Japan, etc. Erdenet Mining 

Corporation  cooperates with over 40 foreign companies such as MRI Trading AG, Switzerland, 

Trafigura Beheer B.V, The Netherland, Ocean Partners UK Limited and Gerald Metals, Inc, USA, 

Samsung Corporation, Itochu Corporation, South Korea etc., and has been supplying its products such as 

copper and molybdenum in concentrates to those companies regularly.  

 

Figure 24. Market share of copper concentrates in the world 

 
Source: Erdenet Mining Corporation database 

 

Erdenet Mining Corporation is one of largest taxpayer because the company itself pays incomes tax of 

around 50-60 percent of total budget to the tax authority320. Its revenue contribution to the government 

increases only on account of the increase in copper and gold prices. Non-mineral revenue, on the other 

hand, is expected to expand by more than 50 percent in real terms between 2005 and 2011. 

 

320General Tax Department of Mongolia data, 2014 
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Therefore, the strong increase in copper and gold prices in this period is just enough to keep Erdenet 

Mining Corporation revenue growth in line with that of non-mineral revenue, yielding a relatively 

constant mineral revenue share. 

 

5.3.2. Successful Foreign direct investment case of Copper and Molybdenum Mining in Mongolia, 

Oyu Tolgoi LLC 

Looking forward, Erdenet dominance as the principal mineral revenue taxpayer is likely to be diminished 

by the development of large new mining projects. While a number of mining projects, especially related 

to coal, have already started up in recent years, the most significant project on the horizon is the Oyu 

Tolgoi copper mine, which is being developed by Rio Tinto and Ivanhoe Mines and is expected to begin 

production in 2013. This mine will be one of the largest copper mines in the world, with an annual peak 

production five times larger than that of Erdenes. Oyu Tolgoi will also be a significant gold producer. 

 

Oyu Tolgoi is one of the world’s largest undeveloped copper and gold deposits. It is located in Mongolia’s 

South Gobi desert, about 80 km from the Chinese border. Once production commences in 2013, China is 

expected to be the main customer for the copper produced. Oyu Tolgoi LLC, a Mongolian company that 

holds all the licenses to the deposit, and is ultimately controlled by Ivanhoe Mines Ltd., a Canadian 

company listed on the Toronto and New York stock exchanges. In 2006, Rio Tinto, one of the world’s 

largest mining companies, agreed to purchase shares of Ivanhoe Mines in several tranches, and it can 

purchase additional shares on the open market to bring its holding in Ivanhoe Mines up to 44 percent. Rio 

Tinto’s stake in Ivanhoe Mines is currently 22.4 percent. Rio Tinto and Ivanhoe Mines will jointly 

develop and operate the Oyu Tolgoi mine.  

 

The key production features of the Oyu Tolgoi project are summarized. The project is highly profitable: 

the pre-tax internal rate of return (pre-tax IRR) with a copper price of $4320 per ton and gold price of 

$850 per ounce is estimated at about 24 percent. At current prices the return would be materially higher. 

The combination of high profitability with the large project size qualifies Oyu Tolgoi as a world class 

project. 

 

Oyu Tolgoi (OT)321 is a large copper and gold deposit in the South Gobi desert, approximately 80 km 

north of the border with China. It is estimated to hold over 35 million tonnes of copper and 1,275 tonnes 

321[The Oyu Tolgoi Project is one of the world’s largest undeveloped copper and gold deposits. It is located in 
Mongolia’s South Gobi desert, about 80 km from the Chinese border. Once production commences in 2013, China is 
expected to be the main customer for the copper produced. Oyu Tolgoi LLC, a Mongolian company that holds all 
the licenses to the deposit, and is ultimately controlled by Ivanhoe Mines Ltd., a Canadian company listed on the 
Toronto and New York stock exchanges. In 2006, Rio Tinto, one of the world’s largest mining companies, agreed to 
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of gold. Production is expected to start in 2013 and reach full capacity by 2017-18, supplying 450,000 

tonnes of copper a year, close to 3 per cent of the world output. Launch of production is estimated to 

require investment of over US$ 4 billion, rising to US$ 18.6 billion over the lifetime of the mine, three 

times Mongolia’s 2010 GDP of US$ 6.1 billion (BA Economics, 2011). In October 2009 the government 

of Mongolia signed an investment agreement for the development of OT with Canada-based miner 

Ivanhoe Mines backed by Anglo- Australian mining giant, Rio Tinto. 

 

The Oyu Tolgoi Investment Agreement was concluded in late 2009. The principal challenge was that the 

Mongolian fiscal regime in effect during the time the agreement was negotiated included both the 

windfall tax and state equity participation of up to 34 percent; taken together, this made the project 

unviable from the investor’s viewpoint. This impasse was overcome when the government decided to 

repeal the windfall tax effective 2011. As described earlier, the government did opt for an equity 

participation of 34 percent; in line with this equity share, the government will have to share in the future 

cost of developing this mine but is carried by the other investors. 

 

5.3.3. Successful Foreign direct investment case of Coal Mining in Mongolia, Tavan Tolgoi LLC 

Another major project that should be realized in the next few years is the exploitation of the Tavan Tolgoi 

high-quality coal deposit, which will be relatively inexpensive to mine. While no investor agreement for 

this project has been concluded, major international coal companies have expressed strong interest in the 

project. There are a number of other projects on the horizon covering a wide range of minerals, including 

coal, uranium, iron ore, as well as oil. Some of these include downstream extensions such as liquefying 

coal or construction of major power stations for electricity export to China. 

 

Tavan Tolgoi is a world class coal deposit located in the in the Tsogttsetsii sum of Цmnцgovi Province in 

southern Mongolia. Estimated reserves of coal range from 1 to 6 billion metric tons, much of which is 

high quality coking coal. Tavan Tolgoi has been classified as a strategically important deposit and licenses 

covering most of the deposit are held by Erdenes, a state-owned company. Around half of the deposit, 

“Block A”, will be directly operated by Erdenes using a mining contractor. The other half, “Block B”, will 

be developed and operated by a mining company or consortium under a 30 year investment agreement 

with Erdenes.322 

purchase shares of Ivanhoe Mines in several tranches, and it can purchase additional shares on the open market to 
bring its holding in Ivanhoe Mines up to 44 percent. Rio Tinto’s stake in Ivanhoe Mines is currently 22.4 percent. 
Rio Tinto and Ivanhoe Mines will jointly develop and operate the Oyu Tolgoi mine.] 
322Ш.Үнэнтөгс, Монгол Улс дахь Гадаадын Хөрөнгө Оруулалтын Эрх Зүйн Зохицуулалт: Төлөв байдал, 
шийдвэрлэх асуудал, УБ, Сөүл 2014 
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The investment agreement will govern the overall relationship between Erdenes and the investor and will 

establish and stabilize fiscal terms. A separate coal mining agreement will govern mining operations. The 

mining company investor will be selected by competitive tender, followed by direct negotiations to 

finalize the investment and coal mining agreements. To inform its thinking, Erdenes has had preliminary 

discussions with major international coal companies who have expressed strong interest in the project. 

Tavan Tolgoi (TT) is estimated to hold reserves of over 6 billion tonnes of coal. It is also in the South 

Gobi, approximately 240 km north of the border with China and 150 kms away from OT. The field has 

been in operation since 1967 but the volumes have remained relatively modest. To fully develop the 

deposit the government launched a tender for the right to operate the West Tsankhi block, expected to be 

completed by mid-2012.  

The East Tsankhi block is expected to be developed by Erdenes TT, a state-owned mining company. TT 

development envisages near-term investment of around 100 per cent of 2010 GDP, with coal production 

increasing substantially from 2013, subject to availability of transport to ship coal to customers. These 

investment projects present a unique development opportunity for the Mongolian economy as a whole.  

In 2010 alone, net inward foreign direct investment (FDI) reached 25 per cent of GDP. Although GDP 

growth was moderate in real terms (around 6.5 per cent), it reached 30 per cent in per capita dollar terms. 

At the same time, the mining boom presents large policy challenges. Some of them are common to 

countries experiencing commodity booms. The key challenge is to sustain the growth momentum over the 

long term. Here past experiences of resource rich countries are very mixed – in fact, they tell a cautionary 

tale.  

 

Numerous studies found that over the long term, resource-rich countries tend to underperform compared 

with resource-poor countries with similar initial income levels and other characteristics called this 

tendency a “resource curse” highlighting the fact that abundance of mineral resources may impede rather 

than foster economic development.  

 

Other challenges are more specific to Mongolia. In particular, development of mining depends crucially 

on large-scale investment in infrastructure, including transport, power supply and water supply. This is a 

particular challenge in a landlocked country where distances are vast and, Greenland apart, the population 

density is the lowest in the world. To date, Mongolia has a relatively rudimentary road network and only 

one major railway line running from Ulan Ude in Russia to Beijing. Without fundamental upgrades to 

infrastructure Mongolia will not be in a position to export large quantities of copper and coal. In addition, 

infrastructure will obviously also benefit the non-mining economy. 
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5.4. TAX ENVIRONMENT IN MINING SECTOR OF MONGOLIA 

 

5.4.1. Tax in Mining Sector, its Social and Economic Significance 

Taxation is an important criterion that foreign investors analyze when deciding where to invest, but it is 

not the only criteria. As influence of Mongolia growing in the world market by the mineral exploration 

the investment in the mining sector, tax and legal environment, raw material demand price is changing 

day by day.  Mongolia is a nation with a long and glorious history, and this unique history is matched 

only by the country's dramatic landscapes. The bounty of Mongolia's natural resources offers the prospect 

of long-term economic development for the Mongolian people. If well managed, the recent expansion of 

international investment in mining in Mongolia could sustain the nation's economy into the 21st century 

and offer a host of benefits to society. Yet, in order for mining operations to genuinely improve the lives 

of Mongolians, the government must ensure that they are carried out in a responsible and sustainable 

manner.  

 

Mineral exploration and mining operations should respect the cultural heritage and traditions of the 

Mongolian people as well as the environment. Any future agreements concerning the extraction of 

Mongolia's natural resources must respect local principles and recognize the millennial connection 

between the Mongolian people and their land. This chapter seeks to provide guidance for the Mongolian 

Government tasked with navigating the nation's future economic choices, and to assist them in ensuring 

that mineral extraction benefits the economy and continues to develop a harmonious society. 

 

Recent trends to harmonize fiscal systems across economic sectors have been the subject of debate in 

many countries, but as this new century commences, almost all nations with a substantial mining sector 

still provide some sort of preferential tax treatment to the mining sector. While this preferential treatment 

tends to lower some sorts of taxes in comparison with other sectors, this is balanced by the imposition of 

special taxes arising from another aspect of the mineral endowment--national patrimony. In most nations, 

minerals belong to the st ate or to the people of the state as a common good. When a company extracts a 

mineral, ownership of that mineral will transfer from the state, or its people, to the extracting company.  

 

In most nations, a transfer of minerals from the public to the private sector is politic ally sensitive. Tax 

policy makers generally provide that a payment must be made for the transfer regardless of whether any 

profit is generated. The most common form of a tax that seeks to compensate for the loss of national 

patrimony is a form of unit - or value- based royalty. The concept of a royalty type tax, a “public to 

private sector property transfer tax” not based on income or profit is, generally speaking, unique to the 

natural resources sectors. While many nations impose a royalty “type” tax on mineral producers, the trend 
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has been to move toward lower royalty taxes and to rely increasingly on income-based type taxes. 

 

This section has analyzed the competitive position of the Mongolian mineral sector tax system to 

determine if it is internationally competitive. The tax systems of some of nations, including Mongolia's, 

were assessed using a copper mine model. Based on well accepted measures of comparison, internal rate 

of return (IRR) and over all effective tax rates (ETR), it was determined that the current Mongolian 

mineral sector tax system is not internationally competitive. 

 

Mining industry is one of the main economic sectors of Mongolia and most of the country’s area have not 

been conducted (-70% of the countries, around 85% in 1990’s) by detailed geological work. Opportunity 

to conduct geological exploration and to discover mineral deposits and develop and develop mining 

industry attracted attentions of foreign investors. On other hand, there were existing deposits (around 200 

deposits on gold, iron, coking, coal, phosphorus etc.) already conducted by foreign aid, by state; these 

greatly reduced geological exploration work risk. Therefore, these factors played main roles to attract 

foreign investment into mining industry323.  

 

As 25th August, 2013 there are 3928 special license where 2719 of them are exploration license, 1209 

mining license that cover 24.0 million hector and its 15.3% of total territory324.    

The contribution of mining sector in the economy of Mongolia was in 2002 10.1% of GDP, 47.3% of 

gross industrial product, 56.7% export product when in 2013 it has reached 70.6% of gross industrial 

product, 87.7% of export product, 21.8 of GDP325 

 

The mining sector has important position in the economy and it has a direct impact on the country's 

economic indicators. The mining is specific sector or spending large assets in remediation of environment 

and high risky. Therefore a stable tax environment is an important factor to attract investment in the long 

run. Those are the deposits that need to explore and produce final product. According to the Mongolian 

General Department of Taxation survey by a year of 2015 mining and mineral sector GDP contribution 

will grow by 2.5 times, export sales by 3 times326.  

 

The issues of mining sector state budget contribution, the influence of Mongolia in the world market, 

mining sector development trend, the valuation on Mongolian legal environment in the world market are 

323[The mining sector contributed to22.8% ofgrossdomesticproductin2012, 70, 6% of gross industrial product, and 
87.7% of export products.] Mongolian Statistical Yearbook by National Statistical Committee. Ulaanbaatar, 2012. 
324Dr. Ayushjav.Ya, Future prosperity of tax policy of mineral resource. Ulaanbaatar, 2011 
325Mongolian Statistical Yearbook by National Statistical Committee. Ulaanbaatar.,2012. 
326Mongolian General Department of Taxation data. Available at: http://en.mta.mn 
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in the scope of my interest and the reason to choose that topic. It is significantly important to focus on 

mining tax environment in studying Mongolian investment climate.  

 

In recent years well-known foreign large corporations, transnational corporations, financing companies 

have expressed their interest to conduct exploration in Mongolian mining sector, made investments, 

mined sizable deposits, built mining product processing factories, and participated in the construction of 

large-scale infrastructure facilities.  

 

The primary financial resources required to develop Mongolia’s mining sector are international private 

investors. Over time, such investments should lower Mongolia’s dependence on foreign aid and loans 

from the IMF, World Bank, the United States, Japan, South Korea, and China. Currently, Mongolia has 

over one billions US$s in loans incurred, all of which must soon be repayed. Unless Mongolia’s economy 

grows, the country will not be able to sustain its resulting debt burden. Development, particularly in the 

mineral sector, could help fuel this much-needed growth. Profits made on resource production and export 

will enable further explorations of the 70% untapped land.  

 
This section is innovative by its valuation on mining sector tax environment; study of advantages and 

disadvantages of amended law, double tax contract, and model contract advantage. To build favorable tax 

climate, improve the tax system, increase the foreign investment, improve infrastructure, increase the 

effectiveness of the mining sector, decrease underground economy factors consequently to increase the 

production and bring the growth in the mining sector.  

 
5.4.2. General introduction about the Tax of Mongolia 

Perhaps it’s right to start from the history of the tax. First, 2500 years ago Mongolian ancient first state of 

Xiongnu Empire started to collect the tax then in the period of Great Mongol Empire established the 

Ministry of Tax responsible in collecting tax from occupied countries327. During 1911-1920 years Bogd 

Khaan reign in Mongolia the tax was imposed differently according to the province.  

The feature of that time tax: 

1. In tangible way; 

2. Money rent, coin or treasury; 

3. If no property-physical labor. 

 

The first taxes after (1921) socialist revolution was imposed on natural resource exploration collected 

from foreigners, transaction tax, currency tax, personal income tax from wealthy people.  

327Unentugs Shagdar, The War Rule, Principle: Military of the Mongol Empire, 2013, p 15 
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The first legal act was the rule of the tax collecting which contained from 29 Articles developed in 1922 

by Ministry of Treasury and approved People’s Government.  No matter the property size tax was 

imposed on people owning more than 10 large cattle. In “The local Administration Rule” approved by 

People’s Government 57th session in 5th January of 1923 it was set to collect land fee, common trade tax, 

transaction tax, natural resource royalty.  The first Law on Tax of People’s Republic of Mongolia 

approved in 1991 was the prominent step towards the market economy.328 

 

Contemporary Central Tax Agency was established in 1991; General Tax Law was adopted in 1193 and 

the package of taxation law was adopted building the contemporary mechanism of state budget collection. 

From 1993 year Law on foreign investment, 1994 year Law on Mineral started the tax imposition on 

mining sector by market principle. The main goal of the government is to regulate the social relation and 

to fulfill the goal financial source is needed. The main source is the tax. Shortly tax builds the state budget. 

Tax is the obligate and unreturnable payment made by person or legal entity to the state budget to be paid 

in certain time and size approved by the authorized organization according the law.  

 

Tax is divided into direct and indirect tax: 

Direct tax: The tax is imposed according to the income amount and it is the direct financial relation 

between state and the tax payer. The examples of direct tax are company income tax and personal income 

tax. The direct tax is subdivided into real tax and personal tax. The real tax is land tax, security tax, 

production tax. The personal direct tax is different from the real tax for imposing the tax to person or legal 

entity according the income and property size.  

Indirect tax: There are customs duty, value added tax, excise tax and others. Generally those taxes are 

called consumption tax. The essence of the tax is in imposing the tax on fulfilled work, sale of the 

product. 329 

 

5.4.2.1. The tax role, incentive types 

The financial role of the tax: This is the main role of the tax. The income of certain state comes from the 

tax collection consequently its role grows as economic relation develops. It can be proved by the growth 

of the tax in GDP of developed countries.  

 

Regulating role of the tax: This role is related to the government intervention in the economy and 

conflicts with financial role. The regulating role influences to producer income and industry system.  

 

328Ya.Ayushjaw, Mineral tax policy, the future prosperity, Ulaanbaatar, 2011, p.1-2, 
329Mineral sector tax environment, Ulaanbaatar, 2001 
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Controlling role: This role gives opportunity to compare the collected amount of tax with the state 

financial need. Thanks to this role the tax mechanism is valued and the financial resource transaction can 

be monitored becoming clear what kinds of changes are essential in budget policy.   

 

Incentive role: In order to promote the production with high profit the incentive, tax exemption, tax cut 

are conducted.  

The criterion of good tax system: 

-Economically profitable 

-Easy to organize 

-Flexible 

-Political responsibility 

-Equality 

 

Table 28. State and local taxes in Mongolia 

General Tax Law 

State taxes Local taxes 

Economic entities  

Income tax (i.e. corporate  

Income tax) 

Value added tax (VAT) 

Customs duty 

Excise tax 

Stamp duty (Stamp Duty Law of Mongolia) 

Royalty tax 

Tax on petroleum and diesel fuel 

Fees for mineral exploration and mining licenses 

Air pollution payment 

Water pollution payment 

 

Individual income tax 

Income tax on individuals engaged in work and  

services, income which cannot be immediately  

determined  

Immovable property tax 

State stamp duty 

Tax on auto and self propelling vehicles 

Charges on permit to use natural resources other than 

minerals 

Charges on use of commonly occurring minerals 

Land charges 

Gun duty 

Charges on use of natural resources (newly approved) 

Capital city tax (not implemented) 

Tax on dogs (not implemented) 

Tax on inheritance and gifts (not implemented) 

Source: Unentugs.Sh, Mongolian investment legal environment, 2013.  

 

The principles of the tax 

1. The imposed tax must depend on the income size 

2. The one who takes advantages from the government must pay more taxes. This principle
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 is implemented by the special taxes for example incremental tax. 

The principle of equality is in meeting the interest of state and tax payer.  

Considering the tax payer interest is based on two principles of A. Smith: 

1. Clarity-clarity of payable tax and period. 

2. Accessible-the tax payment time and way must be convenient for the payer.  

The tax collection cost must be the lowest. The tax collection has to follow this principle building the 

system that has interrelation in the system. 

The tax system principles are subdivided into economic, legal and organizational.  

 

Tax incentive forms 

One of the main issues that have to be decided by state in the framework of tax policy is setting the 

appropriate tax rate. The tax rate imposed due to the income should be one certain rate moreover it set in 

the law to impose graduate income tax according to the income size. The state is leading policy to 

decrease those various levels of graduate income taxes that could deviate the tax policy and lower the 

maximum rate and raise the minimum limit gradually unifying the tax rate.330 

There are three types of investment promotions: 

-Tax exemption; 

-Tax incentive; 

-Tax cutting. 

 

Tax exemption: Legally approved income, production or services that exempted from the tax. The period 

of the tax exemption might be temporarily or permanent.  

Tax incentive: Tax incentive can be limitless or set on part of the tax. Limitless tax decreases the tax by 

amount equal to the cost.  

Tax cutting: Tax cutting is cutting the tax fully or partly for permanent or temporarily period. Tax 

exempting for the certain period is called tax break. There are following types of tax cutting: decreasing 

the tax rate, tax cut, expand the tax period, partly payment, returning part of the previous tax payment, 

and consider the previous tax payments.  

 

The tax incentive is state’s one regulation way to stabilize the economy and fasten the growth speed using 

the tax. But the incentive policy should be implemented carefully because it can create the distortion in 

the tax system and inequality or discrimination as incentive grows.  

 

Tax credit is used to decrease the tax that must be paid and it’s different from tax exemption and incentive. 

330Mineral sector tax environment, Mineral Resources Authority of Mongolia, 2011  
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Tax exemption and tax incentive is calculated on the base tax when tax credit is for decreasing the tax 

payment. This condition is profitable for the tax payer and the use of tax credit becomes the profit for the 

payer331. 

 

5.4.3. The feature of mining sector tax and legal environment332 

The government tax policy in terms of mining sector is to collect the appropriate payment from mineral 

use that will provide long term economic growth.  

Following are taxes that entities operating in the mining sector pay to the state and local budget: 

- Company income tax; 

- Mineral royalty; 

- VAT; 

- Customs duty; 

- Immovable property tax; 

- Land fee; 

- Water fee; 

- Air pollution fee; 

- Forest wood usage fee; 

331Mineral Resource Authority of Mongolia, Mineral sector tax environment, Ulaanbaatar, 2011, 
332[Laws on regulation of the activities in the mining sector of Mongolia. The following laws are implemented:  
• Business operating license law of Mongolia 
• Corporate Income Tax Law of Mongolia 
• Mineral Law of Mongolia 
• Law on Air Pollution Payment of Mongolia 
• Law on Environmental Protection of Mongolia 
• Law on Environmental Impact Assessment of Mongolia 
• Law on natural resource royalty of Mongolia 
• Foreign Investment Law of Mongolia 
• Customs Tariff and Customs Law of Mongolia 
• Law on customs duty exemption of Mongolia 
• Law on Customs duty and VAT exemption of Mongolia 
• Subsoil Law of Mongolia 
• Land Law of Mongolia 
• Law on Land Fees of Mongolia 
• Law on prohibiting mineral exploration in River, head waters protection zones of water resources and forestry 
areas of Mongolia 
• Windfall Tax Law of Mongolia 
• Value Added Tax Law of Mongolia 
• Forest Law of Mongolia 
• Taxation Law of Mongolia 
• Water Act of Mongolia 
• Immovable property tax law of Mongolia 
• Nuclear Energy Act and other relevant legislations of Mongolia], Available at: www.legalinfo.mn 
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- Automobile car fee; 

- Diesel, petrol fee; 

- Mineral exploration special license fee and others. 
 

Company income tax 

The purpose of the law is to impose the tax on company income, pay the tax to the state budget and 

regulate the relation related to the financial statement.  

The law on company income was adopted in 4th of 1992 Dec. The amendments were made in 1997 and 

2007. Before the amendment the tax imposed on income was 15% for 0-100 million MNT, 30% for more 

than 100 million MNT and after it became 10% for 0-3 billion, 25% for income after 3 billion if income 

exceeds 3 billion333. 

 

Mineral resource royalty 

The new version of Law on mineral resource was adopted from July 2007. Following are the features are 

set forth on this Law about mineral resource royalty, investment contract, and financial statement. Under 

the Mongolian Mineral Law, royalties are payable on the sale of minerals both within Mongolia and 

abroad. The amount of royalty payable is based on a standard flat - rate royalty and may also include a 

surtax royalty, with percentages applied depending upon the type of commodity and the market price. The 

Ministry of Mineral Resources and Energy is responsible for determining the reference price to be applied. 

 

The primary ‘tax’ that applies to mining companies is the royalty imposed on offtake under the Mineral 

Law of Mongolia. The holder of a mining licence must pay a royalty that is calculated based on the total 

sales value of the minerals extracted. The sales value is determined differently depending on the product:  

 

- Exported products – the sales value is the average monthly price of the product or a similar product, 

based on regularly published international market prices or on recognized principles of international 

trade;  

- Products sold or used on the domestic market – the sales value is the domestic market price for that 

product or a similar product; and  

- Products sold in international or domestic markets where it is impossible to determine market prices– 

the sales value is based on the revenue derived from the sale of the product as declared by the licence 

holder.  

 

The standard royalty rates are 2.5% for coal sold in Mongolia and for other common mineral resources 

333Law on Company Income Tax of Mongolia. Available at: www.legalinfo.mn 
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sold in Mongolia. A 5% royalty is levied on all other minerals that are sold, shipped for sale or used. 

Mineral royalties are deductible for tax purposes. In 2010, the Parliament of Mongolia introduced an 

amendment to the Mineral Law and introduced a new surtax royalty regime effective from 1 January 2011. 

Under the new two tier system, a surtax royalty is imposed on the total sales value of 23 types of minerals 

in addition to the standard flat rate royalty. The surtax royalty rates vary depending on the type of mineral, 

its market price and the degree of processing, generally from 0% to 5% (2.5%) of market prices.  

 

Copper is an exception and attracts the highest rate of surtax royalty of up to 30% for unprocessed ore. 

The rates for processed minerals tend to be lower than unprocessed minerals, ostensibly to encourage 

further local investment. No surtax royalty is charged on any minerals below a certain threshold market 

price, which varies depending on the type of minerals. Royalties are generally applied to a benchmark tax 

base which references spot prices: however, there is often discussion and negotiation with the MTA as to 

what is the appropriate base to use for royalties. 

 

Special license fee 

In the 32th Article of Law on Mineral following payment is set forth in order to preserve the special 

license 

1. Exploration fee in the first year for a hectare is 0,1 dollar, second year 0,2 dollar, third year0,3 

dollar, 4-6th year 1,0 dollar, 7-9th year 1,5 dollar. 

2. For mining special license 15 dollars for every hectare, 5 dollars for coal and common minerals. 

 

Mineral resource royalty 

In the 47th Article of Law on Mineral following payment regulations are set forth 

1. The mineral resource royalty for coal and common minerals selling in domestic market equals to 

the 2, 5% of sales.  

2. Following the 47.3.1 Article of the Law the minimum payment for other mineral resources 

equals to 5,0% of the sale. (The amendment to this Article was done in 25th of 2010 Nov 

according to the Law on mineral)  

Investment agreement 

The investment agreement condition, duration is set forth in the 29th Article of Law on Mineral334.  

- If mining special license holder requests the investment agreement could be done in order to
 provide the stable condition for investment operation for investment amount more than 50 m
illion in first 5 year.  

334Law on Mineralof Mongolia. Available at: www.legalinfo.mn 
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- The investment agreement in conducted for 10 years if the investment exceeds 50 million US

D, 15 years if investment exceeds 100 million USD, 30 years if investment exceeds 300 mill

ion USD335.  

The financial report feature of mining products 

Following are set forth in 61th Article of Law on Mineral resource: 

- The holder of the special license includes the cost of site exploration, cost of product preparation in 

the first 5 year in the production cost and raises fee fund.  

- The special license holder includes the stable amount of cost from mining special license, cost from 

transferring the license into the production cost in valid period of special license and raises fee fund.  

- The special license holder raises amortization and depreciation for the fixed asset used in mining 

production.  

- In production cost of fiscal year should be included the amortization and depreciation cost of asset 

used for production and infrastructure in the period of using those buildings and other related costs.  

- All necessary repairing cost for mining operation should be included in the production cost336.  

 

The tax laws of Mongolia were updated to deal with the new market economy in the early 1990’s, after 

the democratically elected government took office following withdrawal of the former Soviet Union. The 

General Law of Taxation was introduced in 1993 and provides the infrastructure for the tax regime, and 

other tax laws followed.  

 

There are four principal tax laws affecting companies in the mining sector.  

1. The General Law of Taxation – contains general provisions relating to tax but does not impose taxation. 

This also includes provisions regarding the administration of taxation, including the rights and duties of 

both taxpayers and administrators, and tax audit protocols.  

2. The Mineral Law of Mongolia - contains provisions specific to the prospecting, exploration and mining 

of minerals, and also imposes royalties on mining licence holders.  

3. The Corporate Income Tax Law - the provisions within this law apply to all companies; there is no 

separate corporate tax law for mining companies.  

4. The VAT Law of Mongolia – an indirect tax regime again relevant to all companies, with no separate 

section for miners. The Mongolian Tax Authority is responsible for the administration and collection of 

taxes and is the comprised of the General Department of Taxation (which is in charge of taxation), tax 

agencies and offices of the capital city, province, districts, and district tax inspectors.  

335Supra note: 342.  
336Supra note: 342.   
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Stability Agreements  

A foreign investor investing in the mining sector may apply for a stability (or investment) agreement that 

would provide the investor with known tax conditions for a fixed term.  

 

The stability provisions depend on the level of investment as follows:  

- US $5m allows stable tax conditions for a 10 year fixed term;  

- US $10m allows stable tax conditions for a 15 year fixed term; and  

- US $30m allows stable tax conditions for a 30 year fixed term Given the evolving and immature 

tax environment in Mongolia at present, coupled with inevitable tax reform, accessing certainty 

on tax terms could be very beneficial to companies investing significantly in Mongolia. There is 

public and high profile stability [Investment Agreement] in place in relation to Oyu Tolgoi337. 

 

5.4.4. Description of the Existing Mongolian Mining Fiscal System 

The mining fiscal system in Mongolia has been modified from time-to-time in order to meet the evolving 

needs of its society. Today, the world is becoming ever more economically linked and a nation that desires 

to attract foreign investment must increasingly take into account both the needs of the nation and the 

needs of investors in order to compete in the international marketplace. In such an environment it is useful 

to understand when the current fiscal system is meeting the needs of society efficiently and whether the 

system is viewed as competitive by private sector investors.  

In this chapter, the existing Mongolia tax system that is applied to mining is described based on an 

examination of current statutory law. It should be noted that some elements of these laws are vague or can 

be interpreted in different ways. Additionally, there is some discrepancy between tax features in different 

laws and which takes precedence in not clear. 

 

Most countries tax mineral enterprises somewhat differently than other industries, and tax policy makers 

often consider two concepts that will, in part, determine the extent to which mine taxation differs from 

taxes levied on other types of private enterprises. These two concepts are “uniqueness” and “patrimony”. 

It is argued that the minerals industry is fundamentally different from most other types of business and 

337[The Oyu Tolgoi Project is one of the world’s largest undeveloped copper and gold deposits. It is located in 
Mongolia’s South Gobi desert, about 80 km from the Chinese border. Once production commences in 2013, China is 
expected to be the main customer for the copper produced. Oyu Tolgoi LLC, a Mongolian company that holds all 
the licenses to the deposit, and is ultimately controlled by Ivanhoe Mines Ltd., a Canadian company listed on the 
Toronto and New York stock exchanges. In 2006, Rio Tinto, one of the world’s largest mining companies, agreed to 
purchase shares of Ivanhoe Mines in several tranches, and it can purchase additional shares on the open market to 
bring its holding in Ivanhoe Mines up to 44 percent. Rio Tinto’s stake in Ivanhoe Mines is currently 22.4 percent. 
Rio Tinto and Ivanhoe Mines will jointly develop and operate the Oyu Tolgoi mine.] 
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because of its unique nature, it should be accorded special, preferential treatment. Nations accord 

preferential treatment in many ways but most approaches derive from government recognition of the 

following mineral industry attributes:  

 

• A lengthy and costly exploration program will proceed the star t-up of a mine. Exploration expenses 

are incurred before taxable income is available and thus governments provide special provision for 

how pre-production (pre-income) exploration expenses are handled for future income tax purposes.  

• Mine development is exceptionally capital intensive and an operation will initially need to import 

large quantities of divers e equipment from specialized suppliers. Many governments recognize the 

capital intensity of the industry and provide various means to accelerate recovery of capital costs 

once production commences.  

• With regard to equipment import dependency, governments often provide a mechanism where 

equipment imported during mine construction is effectively free of duty (zero-rated or exempt). 

Likewise, most countries provide some or complete relief from value added tax on equipment 

purchases, particularly if the mine product is destined for export.  

• Mine products are often destined for highly competitive export markets. Most 12 governments 

effectively impose no export duties on minerals and provide a means whereby VAT on export sales is 

either not applied or app lied in a way that allows for a refund or tax credit.  

• Mines produce raw materials that are prone to substantial price changes on a periodic, business cycle 

related basis. Thus, many countries allow certain types of taxes, usually royalties, to be waived from 

time-to-time, by a designated government officer, for projects experiencing short-term financial 

duress. In addition, provision is provided to allow a project to carry forward losses from unprofitable 

years to reduce taxes in profitable years.  

• After mining ceases and there is no income, a mine will incur significant costs relating to closure and 

reclamation of the site. There is a trend for governments to require a set-aside of funds for closure 

and reclamation in advance of closure and to provide some sort of deduction for this set-aside against 

current income tax liability.  

• Many mining projects will have a long life span, and companies will attempt to minimize their tax 

risk exposure by stabilizing some or all of the relevant taxes for at least part of that lifespan. 

Governments provide tax stability through a number of different legislated and negotiated approaches. 

• Where the level of investment is particularly large, a government may enter into a negotiated 

agreement, including special tax provisions, with the mine that has the effect of supplanting general 

laws, including laws that address tax matters.  
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• In instances where negotiated agreements are in force, income from an operation governed by an 

agreement may be “ring fenced” even though the general tax law does not impose ring-fencing 

restrictions. 

 

Changes in Taxation Regime: In recent years, Mongolia government considered mining as a priority 

sector and took measures to accommodate a stable environment for investment. The Minerals Law of 

1997 was recognized as one of the best in the world.9 The only major government intervention concerned 

the Stability Agreement with the investor who brings in more than 2 million USD into the industry. As a 

result, foreign direct investment has dramatically increased in mining sector.  

The sector’s annual growth rate increased from 8 to 12% for last 10 years, gold output increased 20 times, 

copper ore output growth was 30.4%338. Facing significantly rising commodity prices and strong demands 

for national interests, creating a favorable environment for foreign investors has been the cause of some 

political unrest. A change of government in January 2006 ushered in a renewed drive to harness the 

country’s natural resources. The Minerals Law was revised for being partial towards foreign investors and 

not bringing enough return for the national economy.  

 

On top of the newly amended mining law, 23 different laws, including the General Taxation Law, Foreign 

Investment Law and Business Entity and Organization Income Tax Law, covers taxes and duties. 

According to Professor Otto’s study, the overall copper mining tax rate was 56% in Mongolia, with 

majority of countries in the 40% - 50%.11 Some key taxation revisions in July of 2006 listed below may 

affect the international competitiveness and quality of insertion of mining with foreign investors.  

 

- Exploration license fees: doubled for the first three years.  

- Mining license fees: tripled to $US 15 per hector.  

- The government now has the right to acquire up to 34% of all “strategic” projects, including Oyu 

Tolgoi.  

- The government has doubled the life of Investment Contracts to 30 years.  

- Royalty: increased from 2.5% to 5% of the sales value of all products extracted from the mining 

claim that are sold, shipped for sale, or used339.  

• Corporate Income Tax and Value Added Tax were reduced340. 

• Minority parliamentarians introduced Windfall Profits Tax in May341.  

338According (U.S. Central Intelligence Agency) CIA World Book 2012.Available at: www.cia.gov 
339Law of Mongolia on Mineral resources, Ulaanbaatar, 2006. 
340Income tax on the decrease in Mongolia” Mongolia Web News, July 3 2006  
341“Ivanhoe Mines statement on Windfall Tax” Mongolia Web News, May 27 2006, http://www.mongolia-
web.com/content/view/582/2/ 
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• Tax holidays and exemptions granted to foreign investors, including VAT and customs exemption, 

were abolished. For those investing in metal processing, they will still receive 5 years of complete 

income tax exemption and a 50% tax exemption during the following 5 years342.  

 

Tax Stability 

Stability agreements are one of the provisions of the Minerals Law (article 24.1)343. The agreement 

negotiation for Oyu Tolgoi is still pending, although Ivanhoe was hoping to finalize it by the end of 2005. 

In October 2006, Rio Tinto teamed up with Ivanhoe on the development of this massive deposit in the 

Southern Gobi. This collaboration brought new hope for speeding up the negotiations. Meanwhile, a 

revised mining law has created fresh uncertainties in the industry and this forth-coming development. As 

the copper and gold prices quickly increased in early 2006, heated political debates have emerged around 

existing and newly planned mining operations in Mongolia.  

With its size and promise, Oyu Tolgoi has been a highly sensitive issue. In fact, it was the subject of much 

propaganda during Mongolia’s last election campaign. In addition, the legalized government’s share, 

power, water and the processing plant are the other reasons for the delay in finalizing this agreement.  

Over 50% of global mining companies consider tax stability as a “very important” factor in investment 

decision-making, because they need to reduce tax payment uncertainty, particularly during the loan and 

project payback periods.16 Mining companies who are working or about to work on the projects are 

public companies, e.g. Centerra Gold, Ivanhoe Mine, Rio Tinto. The primary concern of the management 

of such enterprises will be the maximization of sustainable shareholder value and return on investment. 

Many external pressures on them are from shareholders and lending banks that seek to minimize actual 

and perceived risk. On top of the rich mineral resources, a favorable and stable fiscal regime is the 

foundation upon which mining companies are building projects in Mongolia.  

 

Before Rio Tinto’s collaboration, Ivanhoe had spent $375 million in Mongolia; US$ 2 billion need to be 

spent on the construction and development of the mine for the first 10 to 15 years. Both companies are 

now negotiating the agreement with the government’s working group. The developers have to pay a large 

tax amounts at the beginning of their project. The front-end disparity is one justification for stability or 

investment agreements. Having paid $US303 million for an initial stake of nearly 10% of the Canadian 

Junior miner, Rio Tinto is now moving cautiously on the project, staging its planned investment amid 

uncertainty over the final outcome of talks on the fiscal regime for the project. Once a fiscal regime is 

agreed upon, Rio will invest a further $US388 million to increase its holding in Ivanhoe to 19.9%344.  

342Reuters. Mongolia may repeal or reduce Windfall Profits Tax, September 12, 2006 
343Law of Mongolia on Mineral resources, Ulaanbaatar, 2006. 
344Ivanhoe News Release, October 18, 2006, http://www.ivanhoe-mines.com/s/OyuTolgoi.asp 
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Negotiation on the agreement is crucial because it could set a standard for other big mining projects in 

Mongolia. The newly amended mining law remains in place. Efforts should be made to accommodate 

investors, which could lead to some “exemptions” in a project of this scale. For example, the agreement 

should offer some incentives for future exploration and funding local community development. 

 

The mining business is capital intensive and risky, and risks include actions by the government. To the 

extent that it influences rates of return on investment, the effective tax rate in Mongolia is a major factor 

influencing foreign investors’ decision as to where to invest their capital. Although the new income tax 

rate is lower, it does not affect Oyu Tolgoi for it will not make profit in the near future; however, other 

revisions will impact this large-scaled investment. In addition to being globally competitive, the overall 

tax system should be equitable to both the nation and the investors.  

In the era of globalization, competition to attract exploration and mining investment has intensified. Over 

the past 20 years, most countries have reduced their general income tax rates and have exempted mining 

operations and many other industrial activities from other taxes such as import duty, export duty, and 

value-added tax, or they have zero rated them. But Mongolia is an exception. 

 

Companies have many countries to choose from when deciding where to expend their exploration and 

development budgets. Those nations with prospective geology, reasonable tax terms, acceptable 

legislation and political stability have brighter prospects for long term mineral sector development than 

where one or more of these are absent. In analysing investment conditions a company will apply key 

criteria, including tax criteria, and see how well these are met; the types of decision criteria and the 

weight placed on each varies from company to company. 

Subsequent to the Johnson survey, the author implemented a major United Nations mineral sector foreign 

investment study345. In addition to the development of a standardised methodology by which governments 

could undertake a self-assessment of their mineral sector investment competitiveness, the study also 

produced a comprehensive global survey of international mining companies to establish better 

information on what factors are taken into account in their investment decision-making process (Otto, 

1992b)346.  

345Economic Restructuring and International Trade in the Mineral Commodities Project, RAS/89/027, 
ESCAP/UNDP 
346 [A comprehensive methodology for assessing a nation's mineral sector investment climate was devised (Otto, 
1992a) and then used to evaluate the investment climate in 10 Asia-Pacific nations. The standard methodology and 
model studies are now available as a framework which can be used by governments and companies in undertaking 
evaluations of the mineral sector investment environment including the regulatory system. James M.Otto,Mineral 
law and economics, 200, p.9 
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From out of a list of over 60 investment decision criteria evaluated in the survey, the criteria in Table 29 

were ranked as "very important" by over half the survey respondents. Among the 10 top priority factors, 

all but one, geological potential, are in some way related to or affected by the regulatory system. Of the 

top 20 factors, 4 are related to taxation: measure of profitability, ability to predetermine tax liability, 

stability of fiscal regime, and method and level of tax levies. Governments have become increasingly 

aware of investors' requirements and this growing awareness is often reflected in investment-oriented 

policy and legislation. 

 

Table 29. Ranking of Investment Criteria at the Exploration and Mining 
 Investment Stage (out of a choice of 60 possible criteria) 

Source: James M.Otto,Mineral law and economics, 1992 

It is beyond the scope of this chapter to undertake a thorough analysis of the Mongolian mineral sector 

investment climate, the emphasis of this report is just the tax system. 

 

Table 30 contains a list of tax types that are sometimes used by governments to tax the mineral sector and 

indicates whether each tax type is imposed in Mongolia. As can be seen in the table, many of the major 

tax types are imposed. Detailed comparisons of tax rates are provided in subsequent tables. 

 

Ranking  
Decision Criteria Based on: Exploration Stage Mining Stage 

1 
na (not applicable) 

2 
3 
4 
5 
 
 

7 
8 
6 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

na (not applicable) 
3 
1 
2 
9 
7 
11 
6 
4 
5 
8 
10 
12 
16 
17 
na  
13 
15 
18 
21 
20 
14 
19 

geological potential for target mineral 
measure of profitability 
security of tenure 
ability to repatriate profits 
consistency and constancy of mineral policies 
company has management control 
mineral ownership 
realistic foreign exchange regulations 
stability of exploration/mining terms 
ability to predetermine tax liability 
ability to predetermine environmental obligations 
stability of fiscal regime 
ability to raise external financing 
long-term national stability 
established mineral titles system 
ability to apply geological assessment techniques 
method and level of tax levies 
import-export policies 
majority equity ownership held by company 
right to transfer ownership 
internal (armed) conflicts 
permitted external accounts 
modern mineral legislation 
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Table 30. Taxes Sometimes Applied to Mines in Other Countries  

and whether they are Applied by Mongolia 

Tax type 
 

Tax levied? 
 

Level of Government 
 

Yes 
 

No 
 

Central 
Government 

 

Provincial 
Government 

 

Local 
government 

 
Income tax 

 
X 
 

 X 
 

  

Royalties 
 

X 
 

 X 
 

 X 
 

Excess profits tax 
 

X 
 

 X 
 

  

Withholding tax on remitted 
dividends 

X 
  X 

   

Withholding tax on remitted 
loan interest 

X 
  X 

   

Import duties on equipment 
 

X 
  X 

   

Export duties on minerals 
 

X 
 

 X 
 

  

Excise/sales tax on purchased 
equipment 

X 
  X 

   

Excise/sales tax on minerals 
paid by mine 

 
 X 

    

Value added tax on services 
 

X 
 

 X 
 

  
Value added tax on equipment 

 
X 
 

 X 
 

  

Value added tax on mineral 
sales 

 

X 
  X 

   

Property tax/fee 
 

X 
 

   X 
 

Education tax/fee 
 

 X 
 

   

Local development tax/fee 
 

 X 
 

   
Fees based on Land Area 

 
X 
 

   X 
 Stamp tax 

 
X 
 

   X 
 

Payroll tax 
 
 

X 
 

   X 
 

Environmental protection 
deposit 

 

X 
    X 

 

Transport facilities and 
vehicles tax 

X 
    X 

 

 Source: Reflects author’s own view 

 

The current Mongolian mining fiscal system is described generally in Table 31 and details regarding 

various deductions for computing taxable income are given in Table 32. 
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Table 31. Description of the Existing Mongolian Mining Fiscal System 

 

 Income tax  

 10% on first 3,000,000,000 then 25% on taxable income above 3,000,000,000 (EEIT 

17.1).  

 deductions for computing taxable income:  

 feasibility studies: amortized SL over 5 years beginning in the first year of sales (ML 

68.1)  

 pre-production exploration costs: amortized SL over 5 years beginning in the first year 

of sales(ML 68.1)  

 mine-site development costs: amortized SL over 5 years beginning in the first year of 

sales (ML 68.1)  

 equipment costs: depreciated SL over 10 years (EEIT 13.2)  

 costs qualifying for depreciation or amortization may not be adjusted for inflation  

 no depletion allowance  

 the following types of costs may be deducted for calculating net taxable income: pre- 

production exploration expenses, mine-site development costs, feasibility study cost, 

annual operating costs, capital cost of equipment and plant, loan interest, royalty tax, 

excess profits tax, import duty, excise tax, property tax, fees based on land area, and 

others  

 royalties: 5% (ML 43.3.1) for most minerals but 2.5% for domestically sold coal and 

common minerals, deductible for income tax purposes  

 excess profits: 68% based on quantity sold times the quantity consisting of the LME 

price less 2600 less TCs and RCs, deductible (EEIT 12.1.14)  

 withholding tax on interest: the general non-treaty rate is 20% (EEIT 17.2.9), not 

deductible for income tax purposes (EEIT 17.2.9)  

 withholding tax on dividends remitted abroad: the general non-treaty rate is 20% (EEIT 

17.2.9), not deductible for income tax purposes  

 withholding tax on salaries and fees paid to foreign consultants: the general non-treaty 

rate is 20%; not deductible for income tax purposes  

 import duty on foreign equipment: for typical mining equipment - 5%, deductible for 

income tax purposes (EEIT 12.1.14)  
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 export duties on minerals: none  

 excise tax: these are applied to some items such as fuel  

 value added tax: 10% (VAT 14.6.1 & 14.6.2)  

 value added tax on export sales: zero rated or exempt  

 value added tax input/output offset system: since output VAT is nil, VAT on inputs may 

be reclaimed as follows - (a) credit the amount of VAT paid against next value-added 

tax payments that are due on the succeeding month, quarter or year, (b) offset the excess 

against other forms of taxes that are due; (c) receive a refund from the government 

treasury budget;  

 Property tax on immoveable assets: 0.Bolo, deductible (EEIT 12.1.14)  

 mining license land use fees during exploration: assessed annually per hectare; US$0.10 

for the first year, US$0.20 for the second year, $USO.30 for the third year, a$USI.00 

fourth through sixth year, and SUSI.50 for the seventh to ninth year (ML 28.2)  

 mining license fee: $15 per hectare (ML 28.3), deductible (EEIT 12.1.14)  

 land use fee: 0.01% to 1% of "land base rate" per hectare  

 water use fees: approximately 6 TG/ cubic meter 

 loss carry..back: none  

 Investment Tax Credit: 10% of depreciable items, unused can be carried 3 years, (EEIT 

19.2, 19.3, 19.5)  

 tax stabilization: may be provided in a stability agreement, but in practice this may be 

difficult  

 local equity requirement: 10% of shares must be offered on the Mongolian stock 

exchange  

 government equity requirement: up to 50% for strategic deposits which were the result 

of government exploration; up to 34% of other strategic deposits. 

 

Source: Reflects author’s own view 
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Table 32. Mongolia: Identification of items that may be deducted for 

calculating net income subject to income tax 

 Deductible 
Not 

Deductible 
No Such 
Cost/Tax 

Pre-production exploration expenses 
 

X 
 

  

Mine site development costs 
 
 
 

X 
 

  

Feasibility study cost 
 

X 
 

  

Annual operating costs 
 

X 
 

  

Capital cost of equipment and plant 
 

X 
 

  

Loan interest 
 

X 
 

  

Royalty tax 
 

X 
 

  

Excess profits tax 
 

X 
 

  

Withholding tax on interest 
 

 X 
 

 

Withholding tax on dividends 
 

 X 
 

 

Import duties on equipment 
 

X 
 

  

Value added tax on equipment and services 
 

 X 
 

 

Property tax 
 

X 
 

  

Fee based on land area (such as rent) 
 

X 
 

  

Stamp taxes 
 

X 
 

  

Payroll taxes 
 

 X 
 

 

Mining license land fee 
 

X 
 

  

Land use fee 
 
 

X 
 

  

Source: Reflects author’s own view 

 

5.4.5. Comparison of Mongolia's System to Minerals Tax Systems in Selected Countries  

Comparisons of mine taxation in different taxing jurisdictions is not straightforward. A comparison of any 

one type of taxing mechanism (such as a royalty tax or income tax rate) may lead to certain insights, but 

taken alone may not provide a useful indication of how mine taxation in one jurisdiction compares to that 

in another. To gain a broader understanding of how the overall system works and compares, it is necessary 

to analyze the fiscal system as a whole. To facilitate such an analysis, it is a common practice to define a 

hypothetical model mine and then apply different taxation systems to that mine.  
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In this chapter, a model mine was defined and various measures of taxation and profitability calculated to 

allow comparison with results reported by the Colorado School of Mines for other nations.  

 

Table 33 summarizes measures of profitability (IRR) and overall effective tax rates (ETR) for the copper 

mine model applying the fiscal systems in over twenty jurisdictions. The results clearly show that 

compared to other nations, the overall current mining tax system in Mongolia imposes a very high tax 

burden. The overall level of tax would be viewed very negatively by almost all mining investors.347 

 

Table Note. Values in the table for all jurisdictions except Bolivia (2005), Guinea (2005), Mongolia 

(2004), Papua New Guinea (2002), Peru (2003) and Indonesia (2003) are extracted from: J. Otto, J. 

Cordes and M. Batarseh, Goba/ Mining Taxation Comparative Study, second edition, IGRPM Colorado 

School of Mines, March 2000. Taxation systems change frequently and the table should be used with 

caution. The table values, while thought to be accurate in the year computed are offered here to illustrate 

the methodology and should not be used for investment decision-making purposes.348 

 

5.4.6. Tax and legal environment of some developed countries 

The legislation of the tax is the social relation in the tax imposing scope and as state budget contributor it 

is approved by the law and has character of mandatory governance. Let’s see some issues of other nation’s 

tax features.  

 

Great Britain: In Great Britain the company income tax is imposed by 33 percent, subtracting production 

or service cost from a total income. Also finance related law advice cost, trade and non-trade loss, 

research and development costs are subtracted from the income. In order to promote small and medium 

production the tax is imposed by 25 percent. Annual profit 250,000 pound is the criteria for small and 

medium production. VAT is imposed by 17.5 percent. VAT is not imposed on export and import 

products.349 

 

France: Tax system in France is similar to Great Britain but the tax is between 34 and 42 percent. France 

is one of the nations with lowest land fee which is between 10-24 percent. In order to support the factory 

innovation, incentive is given in a form of deducting depreciation from the income. Value added tax has 

the biggest share in the state budget of France. Operation related to foreign economy especially export is 

347Шагдарын Амгаланбаяр, Монголын уул уурхайн салбарын татварын орчны судалгаа, Татварын ерөнхий 
газар, 2013 
348Шагдарын Амгаланбаяр, Монголын уул уурхайн салбарын татварын орчны судалгаа, Татварын ерөнхий 
газар, 2013 
349Thomas baunsgaard, A Primer Mineral Taxation, IMF working paper,2012. p.28  
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exempted from the value added tax. In case of payment is completed it will be refunded. The VAT of the 

France in mining sector is 18.6 percent.350 

 

Italy: In Italy the proportional tax is imposed on legal entities. Wage of employees is subtracted from the 

total income in calculating the tax and in case of the loss the payment can be completed from future 5 

year profit.  Legal entities pay 16.2% local tax. VAT is 19%.351 

 

Austria: Corporation income tax in Austria is 30-34%. Local tax is imposed on 13% of the profit. 

Generally Austria has quite many forms of tax incentives and comparatively low tax. VAT is 20%.352 

 

Greece: Greece has equal tax no matter the income of the entity. Foreign entity pays tax from profit 

earned in Greece. For most of the production and services 18% VAT is imposed.353 

 

Denmark: Corporations pay 34% from its income. VAT is 25% 

 

Sweden: Company income tax in Sweden is 32 percent. There is almost no incentive. 31 percent of all 

Sweden tax is Value added tax which is 25 percent. The interest is calculated for refunding the overpaid 

tax and 12 percent additional payment occurs in case of partial payment so companies usually pay 

completely.354 

 

China: Company income tax in China is 33 percent. Tax incentive is given in energy and transport sector. 

24 percent tax incentive is also given to foreign invested factories and for production in seashore open 

economic zone. In case of loss economic entities and organization can pay it in near profitable five year.  

 

Malaysia: Company income tax is 35 percent. Incentive is given in case of research and development; 

training has done for the production.355 

 
 
 
 

350Supra note: 356.  
351Supra note: 356.  
352Supra note: 356.  
353Supra note: 356.  
354Supra note: 356.  
355Supra note: 356. 
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Table 33. Comparative Economic Measures for a Model Copper Mine in Selected Jurisdictions 

Source: Amgalanbayar Shagdar- Шагдарын Амгаланбаяр, Монголын уул уурхайн салбарын татварын 

орчны судалгаа, Удирдлагын Академи, 2014,  
 

A tax system cannot be looked at in isolation from other investment decision- making factors. The cost of 

building a mine in Mongolia is greater than in many other nations. In addition, companies may perceive 

that a combination of geological, operating, infrastructure, regulatory and other types of risks are higher 

in Mongolia than in other nations where they operate. This may result in investors require higher rates of 

return. 

Country Foreign Investor's 
Internal Rate of 

Total Effective 
Tax Rate (%) 

Lowest taxing quartile 
 Sweden 

 
15.7 

 
28.6 

 W. Australia 
 

12.7 
 

36.4 
 Chile 

 
15.0 

 
36.6 

 Zimbabwe 
 

13.5 
 

39.8 
 Argentina 

 
13.9 

 
40.0 

 China 
 

12.7 
 

41.7 
 Second lowest taxing quartile 

 PNG (2002) 
 

13.3 
 

42.7 
 Bolivia 

 
12.7 

 
42.8 

 South Africa 
 

13.5 
 

45.0 
 Philippines 

 
13.5 

 
45.3 

 Indonesia (7t n, COW) 
 

12.5 
 

46.1 
 Kazakhstan 

 
12.9 

 
46.1 

 Second highest taxing quartile 
 Peru (2003) 

 
11.7 

 
46.5 

 Tanzania 
 

12.4 
 

47.8 
 Poland 

 
11.0 

 
49.6 

 USA (Arizona) 
 

12.6 
 

49.9 
 Mexico 

 
11.3 

 
49.9 

 Greenland 
 

13.0 
 

50.2 
 Guinea (2005) 

 
11.7 

 
51.3 

 Highest taxing quartile 
 Indonesia (non-COW) 

 
11.2 

 
52.2 

 Ghana 
 

11.9 
 

54.4 
 Mongolia (2003) 

 
10.6 

 
55.0 

 Uzbekistan 
 

9.3 
 

62.9 
 Ivory Coast 

 
8.9 

 
62.4 

 Ontario Canada 
 

10.1 
 

63.8 
 Mongolia ~ 

 
8.6 

 
67.9 
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5.4.7. Mining sector’s tax feature 

There are three general types of tax imposed in mining sector comparing to the other courtiers. 

 

Revenue related tax is tax imposed according to the amount of the revenue (mineral royalty, value added 

tax etc.) 

Profit related tax is profitability inclusive tax (company income tax, dividend tax, credit interest tax, 

excess profit tax etc.) 

Presence related tax (mineral exploration, license fee, immoveable property fee, self-propelling vehicle 

fee, land fee etc.)  

Those taxes have their own features: 

 

Table 34. Features of the Tax 

Tax types Advantages Disadvantages 
Revenue related tax -Easy to impose a tax, few taxes to 

collect 
-Becomes a reliable capital source 
for the government of host country 

Tax is imposed irrelevant to the 
cost spent by the investor, producer 

Profit related tax -Supports the investor 
-Encourages producers to expand 
the production 
-Gives opportunity to cover the 
cost for investors and producers 

-Do not create a stable income for 
the government 
-Tax collecting cost is high 

Presence related tax Becomes one of stable sources for 
the state budget 
-Activates the producers 

-Tax burden for not  started 
production (no profit)  

 

Mining sector requires huge amount of capital investment as well as poses same level of risks. 

Consequently, the tax stability is the important issue for the investors.  

 

5.4.8. Sub Conclusion  

This section has analyzed the competitive position of the Mongolian mineral sector tax system to 

determine if it is internationally competitive. Based on well accepted measures of comparison, internal 

rate of return (IRR) and overall effective tax rates (ETR), it was determined that the current Mongolian 

mineral sector tax system is not internationally competitive. Given the current system, it is doubtful that 

an average profitability copper mine could be justified without significant alterations to the tax system. 

 

In addition, a tax system cannot be looked at in isolation from other investment decision-making factors. 

The cost of building a mine in Mongolia is greater than in many other nations. Companies may also 
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perceive that a combination of geological, operating, infrastructure, regulatory and other types of risks are 

higher in Mongolia than in other nations where they operate. This may result in investors requiring a 

higher rate of return. Thus, investors may require a better than average tax system to offset negative 

perceptions. 

Those elements of the current tax system that most heavily impacts on the system’s competitiveness are:-- 

• royalty (5%) 

• import duty (5%) 

• high withholding tax (20%) 

• excess profits tax (68%. 

If the following fiscal attributes were changed, to reflect the systems in other mining countries more 

closely, the system would be more competitive: 

• royalty (2%) 

• import duty (exempt) 

• withholding tax (15%) 

• no excess profits tax. 

 

Global experience highlights the importance to balance a fair distribution of benefits and risks between 

the state, the investor, and the communities. The competition between the countries and among the major 

mining houses to maintain market share remains fierce and having an excellent resource potential 

nowadays does not guarantee its development in the near to medium term. Going forward, the duration of 

the current super-cycle depends on resumption of more certain demand as well as the degree of cut-back 

in near term mineral production induced by the current uncertain outlook.  

 

The big question then is whether any incremental cash generated by companies in the near term is 

allocated to higher costs, dividend pay outs, government tax demands, community programs or to new 

mine development. If capital allocations to new mines give way to the other demands, new mine 

investments may take longer to materialize than generally thought. Notwithstanding the complexities 

today, over the longer term the outlook for mineral sector growth is strong and underlying demand trends 

based on the increasing resource intensity of global growth, marked by industrial development in 

emerging economies, are likely to support high commodity prices over the longer run. 

A lot will depend on the business environment and infrastructure solutions for bulk commodities. 

However, the risk of many Greenfield projects being dropped or put “in reserve” until business and tax 

environment becomes more favorable should not be underestimated. 
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5.5. REPORT ON SURVEY OF FACTORS THAT INFLUENCE ON INVESTMENT POLICY 

IMPLEMENTATION BASED ON THE INVESTOR’S EVALUATION 

 

In the framework of my research I designed a survey on Mongolian foreign investment policy 

implementation and legal environment between 2012 and 2013356 and conducted the Survey with the 

researches of Invest Mongolia Agency of Mongolia.  

 

The purpose of the survey is to seek the factors that influence on the implementation of foreign 

investment policy, to find the ways to improve it and make proposal. The result of the survey has been 

introduced to the related organizations and there is probability of influence of the survey on newly 

approved Law on investment, 2014.  This my survey conducted by method of questionnaire among 180 

foreign invested entities’ management level workers through the electronic mail and visit to the company 

by the interviewers and analyzed statistically.  

 

5.5.1. The purpose of the survey 

The survey has following main four purposes: These include:  

• To study the valuation given on Mongolian foreign investment policy and its implementation by 

foreign investors. - To identify the factors that attracts foreign investment in Mongolia.  

• To detect the challenges and difficulties faced by foreign investors in operating in Mongolia.  

• To find an improving method for foreign investment policy implementation. The questionnaires 

of the survey were sent to 300 foreign invested entities.  

Selected random samples from the entities that:  

- First, the survey tried to cover all sectors; 

- Second, investment amount: large scale, medium, small 

- Third, investment experience in Mongolia: newly entered, medium and an old investors 

- Fourth, investment type: 100 foreign investment, joint venture 

The questionnaires were designed to be filled by the investor of management level worker of foreign 

invested entity. In order to cover as much as possible respondents the survey was done on English, 

Chinese and Russian languages. Among 230 respondent entities 170 entities were selected for proper 

356[This survey is conducted from Mongolian Investment Agency in cooperation with researcher Shagdar Unentugs 
(Seoul National University, School of Law). Purpose: The purpose of the survey is to seek the factors that influence 
on the implementation of foreign investment policy, to find the ways to improve efficiency and make proposal.] 
Unentugs Shagdar and Foreign Investment Agency of Mongolia,“Survey report on factors influencing investment 
policy implementation, improving method research based on the foreign investors’ evaluation”, Seoul National 
University, School of Law and Foreign Iinvestment Agency of Mongolia, Seoul and Ulaanbaatar 2013, p.20.  
. 
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answering which is 60% of the total survey respondent. 

The following table shows the classification of entities with proper response to the survey by amount of 

investment, employee’s number, investment type, operating sector, established year.   

 

Table 35.Investment Type 

Variables  Frequency Percentage 

Amount of investment Less than 100’000 50 27% 

100’001 – 500’000 40 22% 

500’001 – 1’000’000 27 15% 

1’000’000 – 10’000’000 31 17% 

More than 10’000’000 32 18% 

Number of employees Less than 10 70 39% 

11-100 70 39% 

101-500 28 15% 

More than 500 12 7% 

Form of the foreign firm Wholly foreign owned 129 71% 

Joint venture 51 29% 

Operating sectors Exploration & exploitation 63 35% 

International trade 26 14% 

Bank & finance 9 5% 

Light industry 9 5% 

Transport 6 3% 

Construction & engineering 20 11% 

Tourism 6 3% 

Information & communication 7 4% 

Live stock 8 4% 

Education 7 4% 

Manufacturing 8 4% 

Health care 4 2% 

Service 7 4% 

Year of establishment Before 2000 19 10% 

2001 –2005 40 22% 

2006 - 2010 86 48% 

After 2010-2013 35 19% 

 Source: Unentugs Shagdar and Foreign Investment Agency of Mongolia,“Survey report on factors influencing 

investment policy implementation, improving method research based on the foreign investors’ evaluation”, 2014 
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Table 36. Classification by different investment amount in different operating sectors 

Source: Unentugs Shagdar and Foreign Investment Agency of Mongolia,“Survey report on factors influencing 

investment policy implementation, improving method research based on the foreign investors’ evaluation”, 2014. 

 

The survey designed from total 56 questionnaires: 11 on basic knowledge, 15 on policy implementation, 

policy, standard; 9 on quality of implementing organization or foreign investment regulation, registration 

agency of the Ministry of economics; 4 on connections of state organizations; 4 on environment 

protection and additional close-ended questions to evaluate the implementation of foreign investment 

policy, proposal for the improvements.    

 

5.5.2. The investment purpose 

According 43 percent of foreign-invested companies that participated in the survey invested on the 

domestic market, while 30 percent invested in order to export products, 13 percent invested for the natural 

resources, 4% for the use of cheap labor force, and the rest is with other purposes.  

 

According to the survey the most ofthe investors targeted the domestic market which from one side 

creates the competition in the local market improving the quality of the product and services, but on the 

other hand, investors with high technology and financial capital can extract the local businesses from the 

Sectors Less than 

100’001 

100’001 – 

500’000 

500’001 – 

1’000’000 

1’000’001 – 

10’000’000 

More than 

10’000’001 

Total 

numbers 

Exploration & exploitation 9 15 6 12 21 63 

International trade 17 4 1 2 2 26 

Bank & finance 2 3 1 3 - 9 

Light industry 2 3 2 1 1 9 

Transport 1 1 2 1 1 6 

Construction & 

engineering 

5 4 4 5 2 20 

Tourism 1 1 2 1 1 6 

Information & 

communication 

2 1 2 1 1 7 

Live stock 2 1 2 2 1 8 

Education 1 2 1 2 1 7 

Manufacturing 2 3 1 1 1 8 

Health care 1 1 2 - - 4 

Service 5 1 1 - - 7 

Total 50 40 27 31 32 180 
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market. Therefore, in the framework of export-oriented investment policy we need to support the national 

producers. 

 

5.5.3. The investment policy, law, regulation 

Questions and Answers: 

Question A: In the question “Do you agree that there are documents on strategy and policy on foreign 

investment in Mongolia”? 

Answer: 43% said- medium, 16% said-agree, 8% totally agree, 25% do not agree and 7% totally do not 

agree. The survey shows that the most of the investors think there is no policy on foreign investment. But 

the answers were different according to the operating sectors and especially entities operating in foreign 

trade and construction field did not agree.  

 

Question B: How do you define the regulations on foreign investment? 

Answer:  

- Laws and regulations are unclear and confusing - 26%;  

- Laws and regulations is clear and understandable - 11%;  

- Meet the investors demand-7%; -Against the interests and rights of investors-7%;  

- Against the interests and rights of investors -13%;  

-Encourages the investment -4%;  

- Limits the investment -30%.  

 

Concluding from the responses the negative attitude toward investment laws and regulations is 

dominating among investors. Foreign investors defined Mongolian laws and regulations on foreign 

investment –restrictive, confusing and unclear. However, the answers vary from sector to sector. For 

example, mining, banking, foreign trade, construction industry defined the laws and regulation relating to 

foreign investment restrictive and unclear the light industry, defined as clear and interest protective the 

agricultural sector entities defined laws and regulations as investment encouraging. 

 

Question C: What kind of amendments do you wish to be done? 

Answer: Relatively many investors raised an issue related to the license period extension. They wished to 

extend the license period for more than one year according the operating sector. Few investors purposed 

that it would be better to issue long term visa if the investor himself of herself is general manager of the 

company.  

The next important thing to amend is make the provisions of the law clear. The current laws are too 

general and confusing. Example of those provisions are the right of investor to extend the investment, the 
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duty of investors before the local people and environment protection, the duty for employees wage, 

education, the duty to introduce new technology. Also it was requested to make clear the investor 

ownership share rate in certain sector. Make clear the criteria for foreign investment objection and 

confirmation.  

- The next issue is to connect the investment regulation with the tax policy. To give tax incentives for the 

investment in particular sector and stabilize the tax environment if investment amount reaches certain 

level.  

-Besides the tax support, support in preparing documents in implementation of large scale project was 

asked.   

Many proposals were sent about making an amendment to Law on investment to the strategically 

important sector for example to set the minimum investment  equal to 250000$. 

- Few proposal on Article 11 about raising the threshold score for the foreign invested company 

establishment. This would help to protect domestic producers, attract big scale investment and 

distinguish the real investor from small businessman.  

- Few suggestions on eradicating discrimination between foreign and domestic investors. 

- Investors requested for the right and duty guarantee and build a system of government guarantee 

through the investment bank.  

- In addition to decrease the steps of government agencies that investors have to go through in 

order to decrease the government involvement  

- Few investors asked to introduce a system of reporting to the public about foreign invested 

company’s operation. 

- Most of the investors supported the Law amendment and suggested to learn from the experience 

of other countries and do the amendment based on the deep research and said the enforcement is 

the most important.  

 

Question D: What kind of incentive and method would be effective to attract the investment? 

Answer: The most of the respondents answered that stable legal environment; specific law 

provisions will attract investors. For example, due to constantly changing of existing laws in the 

mining sector many foreign investors operating in field were left with loss. Adopts new law as 

government changes, laws are too general, unclear, conflictive provisions that bring difficulties in 

understanding. The investment law has to be very clear, reliable and elastic so that it raised the trust 

and lowered the investment risks. The next issue is the tax. To give tax incentives based on the 

investment amount, investment sector and make the tax policy clear.  

There are people that said that training the tax inspectors and raising their skills would attract the 
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investors. Some said that customs tax incentive helps in bringing new high techs. Incentive in 

registration fee also was requested.  

Creating the investment climate, support from the government, realistic encouraging investment 

program, establishing the investors association were the valuable suggestions.  

Many participants believed that domestic and foreign investors should be given the same 

opportunities.  

 

Respondents advertised to promote the investment opportunities online and through the embassies 

defining very good the advantages of the country that is going to receive the investment. The sector 

that need the investment should be defined right and the related research works need to be completed 

according to world standard and the strategy, program to be developed following the study. Investors 

also requested for the legal and economic guarantees.  

Good infrastructure, high educated labor force, high tech, good production level would be the 

opportunities to attract the investment.  

Significant number of proposals on the government organizations was also sent for example reducing 

the bribery, bureaucracy and steps to go through, regulate the government involvement, expand the 

cooperation with private entities, provide investors by proper information, be fast and open. Those 

would be factors to attract the investment. 

 

Question E: Can Law on investment becomes a legal guarantee for the investment? 

Answer: More than 50 percent of the respondent said medium, 20%- agree, 6% totally agree, 14 %- 

do not agree, 5% totally do not agree. This shows that investor’s belief in law is not high.  

 

Question F: In the question do you agree with the clearance of the right and duty defined in the law 

Answer: investors answered that duty is defined in medium level and do not agree with that the right 

is clearly defined.  

 

Question G: What kind of right and duty do you think the investors should have? 

Answer: Investors expressed to have the right and duty in the framework of the law. Moreover they 

wished to have equal right with domestic investors. The mentioned duties were: correct tax report, 

creating job, protecting the environment, social responsibility, employee education, high payment. 

Rights: incentive on social and value-added tax according to the number of employees, receive 

compensation for lost business profits due to the fault of the state, guarantee that there will be loss 

due to instability of legal and political environment, right to be informed properly, right to invite high 

professionals etc. 
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5.5.4. The regulating and supervising the foreign investment.  

Question A: Do you agree that your new investment have to be registered to the state organization? 

Answer: 40%-totally agree, 24%-agree, 22%-medium and remaining- do not agree. Even the most of 

the respondents agree with the registration it does not realize properly in the practice. Thus in need 

some legal regulation as fining for not completing the registration.  

 

Question B: Answer: Do agree that 100,000$ for the establishment of the foreign-invested 

enterprises is appropriate criteria.  

 

Question C: Do you think its right to report about the investment project implementation of foreign 

invested company every year? 

Answer: 27%-totally agree, 23%- agree, 26%-medium, 24%-do not agree. It can be concluded that 

foreign invested companies are ready to cooperate with the state organization.  

 

5.5.5. Quality of Foreign Investment Agency of the Ministry of Economy 

Question A: The existence of state organization on foreign investment is essential 

Answer: 54%-totally agree, 23%- agree, 17%-medium, 6%- do not agree.  

Question B: To the question are you satisfied with service of Foreign Investment Agency of the 

Ministry of Economy the most of investors said no. The questions in detail are? 

Answers: 

1. Proper promotion about the investment environment: 15%-totally do not agree, 33%-do 

not agree, 36%-agree, 5%-totally do not agree.  

2. Provide proper information on legal regulation and others.  

12%-totally do not agree, 33%-do not agree, 40%-medium, 10%-agree, 3%-totally do not 

agree.  

3. The registering service is in high quality 

5%-totally do not agree, 13%-do not agree, 34%-medium, 35%-agree, 12%-totally do not 

agree.  

4. Post investment service is in high quality  

14%-totally do not agree, 22%-do not agree, 41%-medium, 18%-agree, 4%-totally do not 

agree.  

5. Do you agree that investors receive reference and advise quickly? 
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9% receive information fast, 18%- agree, 19%-do not agree, 12%- ca not receive 

information, the remaining 42%-medium. It shows that most investor do not receive 

wanted information. We need to improve the web sites.  

6. Foreign Investment Agency of the Ministry of Economy organizes often the meeting and 

seminars related to investment.  

3%- very good, 19%-good, 39%-medium, 27%-bad, 12% very bad 

The most of the investors had intension that the office does not organize the seminars 

properly. Maybe there is no sufficient budget and support from the government.  

 

Question C: What is your source of information related to the foreign investment? 

Answer: 42%-media, 30%-online, 13%-one step service center, 15%-other. 

Question D: Do you agree that the web sites of the state organization are useful and clear? 

Answer: The half or 48%-do not agree and do not totally agree, 15%-agree, 3%-totally agree. The 

investors advised to advance the websites quality especially translate the information into English.  

 

Question E: Foreign Investment Agency of the Ministry of Economy has proper human and financial 

capital, equipment for the service to the foreign investors.  

Answer: 31%-do not has, 25%-do have, 44%-medium. If government will support the service given to 

the investors it will attract reinvestment, give positive intension and help to acquire true information from 

the investors.  

Question F: What can be improved in Foreign Investment Agency? 

Answer: Deliver services in time, transparent deliver information and advises quickly, correct and 

improve online services, conduct inspection in foreign invested companies, and work to improve the legal 

environment, promote good investment opportunities were the most comments. In addition improve staff 

morale, communication skills, and knowledge and clarify the regulation on extending investment 

certificate and visa. A few participants proposed to improve the agency to decision-making status that do 

researches, to promote well the new law and regulation, be independent and do not discriminate from 

Mongolian businessmen, work in terms of investor partners rather than state organization, and focus in 

one place all the regulation activities. 

 

Question G: Would take a support from the Foreign Investment Agency in dispute settlement? 

Answer: 51%-no, 16%-yes, 31%-maybe 

This shows the necessity not just register the investment in the starting period but also improve the post 

investment service and cooperate effectively with investors.  
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5.5.6. The cooperation of state organizations in implementing the foreign investment policy 

Question A: Do you agree that the state organizations cooperate with investors in order to encourage 

them? 

Answer: 19%-agree, 37%-do not agree, 44%-medium 

Question B: Do you think investment encouraging, managing state organizations have appropriate 

structure and management? 

 

Answer: 22%-appropriate, 39%-average, remaining-not appropriate 

Question C: In what step do you face difficulty in cooperating with government agencies? What is the 

difficulty in taking special licenses? Share your company experience. 

 

Answer: Most of the investors said they face difficulty in every step especially the bureaucracy, 

corruption. Requires too much time in acquiring the license, many steps, many types of material, the list 

of needed materials is indefinite, every civil servant requires different kind of materials. There were many 

cases of bribery. Due to the indefinite requirement investors have to get reference from the civil servants, 

unavailable to take reference online, hard to get reference, civil servants do not advise all required thing 

in one time, in lack of inter connection between government agencies, civil servants have weak 

professional knowledge and skills skill and knowledge, poor communication ethics and treats differently 

from local companies, many irresponsible officials, a lot of mistakes in the document, lack of legal advice 

and introduction, lack of foreign language translated material, regulations are constantly changing, and 

new laws accuse investors etc. 

 

Question D: Which state organization is the most difficult to deal with? 

Answer: The most criticized organizations were State Tax Agency, State Registration Agency, The 

immigration office, Foreign Investment Regulation, Registration Agency. Also Customs Office, local 

authorities, Social welfare agency, Social Insurance agency hard to deal with. Few investors mentioned 

police, court.  

 

5.5.7. The factors that attract foreign investment 

There are significant numbers of factors that influence on investment decision making. Those factors 

might be related to investor or the country can receive the investment. The factors related to the 

investment taking country are society, economy, and politics. Many investors take in term the politic 

situation of the country. The abnormality of those factors makes investors to choose other country and the 

present investors withdraw the invested capital. 
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Since 1960 many researches were done on factors that influence on investment decision making in terms 

of country that receive the investment. Those are market scale, economic growth, wage level, labor force 

quality, currency level, political stability, investment policy and others. The studies are based on the 

theory of probability.  

 

Question A: In the question what was the factor that influenced on the investment decision making. The 

Answer: most often mentioned factors were favorable market condition, opportunity, the sector rapid 

development, the market condition of developing country and then natural resource. Some them answered 

the political stability, low cost, cheap labor force were the factors influenced in decision making.  

 

Question B: Please enumerate the factors that influenced in decision making to invest.  

Answer:  

31%-political stability,  

26%-natural resources 

15%- tax environment 

10%- workforce 

8%-infrastructure  

6%- market capacity 

4%-cheap real estate 

 

According to the operating field the investors answered differently. Even though it can be said that if 

political situation will be stable the other factors that attract investors exist in Mongolia. Of course the 

respondents that said the natural resource is the factor were companies operating in mining field. 

Investors take in account the political stability; legal environment in making decision even the country 

has rich natural resource because instability brings the risk for the investors.   

 

Question C: /Answer:  

1. The purchasing power Mongolian consumers were considered as good by 19%, bad by 30% 

and average by 51% of respondents.  

2. Is it easy to export your produced product? 

20%-easy, 40%-hard, 40%-average 

Is it easy to hire qualified worker? 

Half said-difficult, 37%-average, 13%-easy 

It can be said that the high export opportunity, less export barrier, low tariff can attract 
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investment event the market size is small.  

3. Do you agree that Mongolia has cheap labor force? 

14%-totally agree, 25%-agree, 33%-average, 17%-do not agree, 11%-totally do not agree. Labor 

force is one factor for investor that operates in the sector that requires high number of workers to 

increase the profit.  

4. Do you think Mongolian transport service is appropriate?  

70%-bad, 8%-good, 22%-average 

5. Does Mongolian infrastructure attract investors? 

70%-no, 7%-yes, 24%- average 

Infrastructure means approachable and low cost energy, water, heating, communication that 

needed in investor operation. 

6. Does Mongolian law serve stable for the long time? 

61%-No, 9%-yes, 30%-average 

 

5.5.8. Additional questions. 

Question A: Are the regulations for the foreign invested entities operating in strategically important 

sector are clear? 

Answer: 7%-very clear, 22%-clear, 27%-average, 28%-unclear, 16%-very unclear.  

Question B: Does the purpose of “Law on regulations for the foreign invested entities operating in 

strategically important sector” is clear? 

Answer: 26%-clear, 42%-unclear, 32%-average 

Question C: In what case your company need detailed evaluation on environment? 

Answer: 6%-very unclear, 11%-unclear, 27%-clear, 24%-very clear, 32%- average 

 

5.5.9. Investors evaluation on policy implementation 

Question A: Does your company satisfied with foreign investment policy implementation.  

Answer: Give the score between 0-10. The answer was evaluated by 5.3 score.  

Question B: Advises for the policy implementation on foreign investment 

Answer:  

- Shorten the duration of the decision-making  

- Extend the visa period of investors  

- The open operation following the law  

- Legislation that can be a guarantee to the investors  

- The cooperation with investors is important  

- To clarify the political and legal environment - Make true report on Investment  
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- To provide investors by information about project opportunities announced in certain field  

- Implement policies to attract investment  

- Provide sustainable legal condition, prompt service of civil officers  

- Law should be clear  

-Provide tax incentive 

- Investor card and investment certificates duration should be longer  

- Practice implementation differs from law and regulations. 

- To adopt law based on Research  

-All levels of the organizations need to work together to encourage investment  

-Consider mutual effectiveness  

- Research  

- based legislation 

- Appropriate public promotion -Investors avoid too high tax 

- Identify properly the sector that needs investments and promote the investment.  

- To adopt stable and highly significant law  

- Make the market more open in the international markets and separate it from politics  

- Consider the interest of all stakeholders rather than developing a policy effective to the government  

- Mineral exploration needs investment promotion because it requires a lot of money. After the discovery 

the mining is a separate issue.  

- Develop investment concepts, stabilize the environment and equal law  

- Separate investments from the politics  

- Improve transparency in information  

- To determine the scope of the law  

- Improving the quality of web sites -Need to stop cutting tax for big investors such as investors on Oyu 

Tolgoi. 

 
 

5.6. CONCLUSION  

 

5.6.1. Issues needs to improve in legal environment  

1. Based on previous chapters’ conclusion, present legal environment in mining industry for foreign 

investment is attractive. Government of Mongolia has policy to improve legislation to attract foreign 

investment. This improvement should be based on economic benefit calculation to the economy then 

should be formulated in legislation. For instance, where infrastructures well developed, reserve calculated 
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deposits are equally receiving same tax exemption and break as other places due to overlapping tax 

exemption and break. Mining industry’s legislation must be well inter-related to other legislations.  

 

For instance, if Minerals Laws provisions regarding equipment, machinery depreciation graphics, loss 

carried over to following years can not be used as it stated, then it should be taken out of this law, if 

possible to amend it to appropriate other laws and utilize or make it clear status of this provisions. It is 

necessary to establish legal environment to attract foreign investment into certain regions of the country, 

provide different level of tax break if investment is helping to build local infrastructure. It is necessary to 

establish (improve) legal evaluation system of foreign investment comparing its direct / in-direct 

economic benefit to Mongolia. In 2004-2008, Government program stated that it will support foreign 

investment policy. However, this needs to classify types of the foreign investment in a detail, such as 

environmental protection, value added production etc. Also we must take into account in the legal 

environment change to direct foreign investments into exploration, mining of non-traditional minerals.  

 

2. Issues regarding taxation environment today’s tax environment in mining industry is favorable for 

foreign investment. This is confirmed by foreign researchers study and past 10 years total amount of 

foreign investment, its production results. Therefore, we must research other possible ways to increase 

foreign investment benefits into economy, instead of providing just tax exemptions and breaks. For 

instance, royalty tax rate for hard rock gold deposit could be increased as a placer gold deposit. Reason 

for that approach is today’s placer deposits mining conditions are more difficult, even though its initial 

investment significant less that hard rock deposit, its operating expenses increased. 

 

It is necessary to study to make environmental impact tax, depending from mining technology specific, 

how much environmental impact gives particular mining technology. For instance: cyanide, sulfuric acid 

etc. Necessary to study possibility to give more favorable tax treatment to value added product companies 

from ore and enrichments. Upon formulation of the legal environment, we think we can attract foreign 

investors. In order to improve tax regulation, we should not try to reduce tax rate on income and should 

study taxes for expenditure types and establish best rate.  

 

5.6.2. Issues needs to concern in order to improve foreign investment economic benefits 

1. From Government there is necessity to conduct foreign investment type survey in detail. Because in 

mining industry, foreign investment can be categorized as an exploration work, equipment heavy 

machinery, open pit and underground mine construction, processing facility and its infrastructure. This 

detailed information would give more detailed information about the industry. To attract foreign 

investment on the deposits, where previously conducted exploration work by state budget, by cooperating 
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with license owner of the deposits. For instance deposits with known reserves like phosphorus, coking 

coal, poly-metal deposit involve into business circulation, more favorable condition, cooperating with 

foreign investors.  

 

Foreign investment incentives are need to coordinate in a complex manner, such as incentives will be 

directly related into economic benefit ration into investment type and amount. For instance, ready to mine 

projects needs to be classified by local infrastructure creation, economic benefits etc. Most of the foreign 

investment in mining industry are directed into export oriented production and therefore exempted from 

export tax. Therefore, it is required to create the same tax treatment on building material, other products 

necessary for domestic factories. Creation of favorable foreign investment environment for building and 

other domestic materials would be vital support to domestic production. 

 

2. In the period ahead, the Mongolian economy stands to benefit considerably from its significant mineral 

deposits. It is important, therefore, to press ahead with Natural resource fund and agreements in the 

mining sector and to strengthen institutions needed to effectively manage this mineral wealth, I stated.  

 

There are several strong rationales for establishing a natural resource fund. Natural resource funds have 

proliferated over the last decade. Since 2000, approximately 30 funds have been created in the world. 

Natural resource funds—a subset of sovereign wealth funds—held approximately $3.5 trillion in assets as 

of the end of 2014.  Natural resource funds have had varied success in achieving their policy objectives. 

This money, which belongs to the public and comes from extraction of non-renewable resources, should 

serve the public interest. Governments can use these funds to cover budget deficits when resource 

revenues decline; to save for future generations; to earmark for national development projects; or to help 

mitigate Dutch disease by investing abroad. They can also be used to reduce spending volatility, in turn 

improving the quality of public spending, promoting growth and reducing poverty, and protect oil, gas 

and mineral revenues from corruption. Citizens in Chile, Norway, Peru, Kazakstan, Australia, and some 

Persian Gulf countries and some U.S. states have experienced these benefits. 

 

Unfortunately, poor natural resource fund governance has often undermined public financial management 

systems and funds have been used as sources of patronage and nepotism, with dramatic results. 

Ostensibly designed to steady macroeconomic management or set aside savings for the future, many 

funds have lacked clear goals or rules, and thus have complicated public finance without making it more 

effective. 
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5.6.3. Evaluation, Conclusion  

 

1. Mongolia has created favorable legal, tax environment in Mining Industry for foreign investment.  

2. Proposing to study in further needs to make improvement in legislation system based on direct 

economic benefit to economy of Mongolia, creating different tax treatment provisions depending 

investment benefit. Also it is important to study possibility to implement some provisions of the 

minerals law, provide more favorable tax treatment to the foreign invested mining projects into 

social, infrastructure investment.  

3. To determine foreign investment legal environment evaluation criteria depending investment’s 

actual benefit, value added end production, environmental pollution level, new technique, 

technology transfer. Also to establish tax break limits and extension.  

4. Proposing to increase royalty tax for gold hard rock deposit the same as of placer gold deposit. 

Provide same tax treatment to the productions is necessary for domestic production and export 

oriented production.  

5. It is essential to create detailed survey, information study system of foreign investment into 

mining industry and review broader picture of the general trend of the investment and re-direct 

/attract foreign investment into deposits with known reserves, value added end product 

production. 
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CHAPTER SIX 

 

FOREIGN INVESTMENT DISPUTE SETTLEMENT MECHANIMS IN MONGOLIA 

 

In the present, all countries seek foreign direct investment to advance their development process. They 

have therefore shown keen interest in promoting and protecting such foreign investment through national 

and international policy instruments. This part involves issues on the adoption of bilateral and multilateral 

treaties, the promotion, protections and dispute settlement mechanisms of foreign investments.357 

 

In the past two decades there has been an increasing investment focused on developing countries with a 

high surge in the number of foreign investors within the region. As such, it has become imperative that the 

various countries develop their arbitration system in order to pave the way for a stable and healthy 

investment climate. 

 

Mongolia has respond to such demands effectively with the dominant players displaying nothing short of 

growth, coupled with significant efforts to update and improve the arbitration and other laws358. This 

chapter seeks to chart this development and examine the key problems with international investment 

dispute in Mongolia, along with the current state of legislation investment dispute settlement, arbitration 

and its effects.  

 

6.1. INVESTMENT DISPUTE ARBITRATION STRUCTURE  

 

6.1.1. Introduction of Mongolian National Arbitration System  

Mongolia has just one formal arbitration organization, which is called the Arbitration Court of the 

Mongolian National Chamber of Commerce and Industry. There are also rules that permit enforceable ad 

hoc arbitration. The Mongolian National Arbitration Court359 was established under the “Chamber of 

Commerce” with one arbitrator on 2nd July, 1960, by Resolution 164/295 of the Central Committee of the 

Mongolian People’s Revolutionary Party and the Council of Ministers.360 The Arbitration Commission 

357Unentugs Shagdar, Investment Agreements: Positive and Negative Impacts on Host Countries. Mongolian 
Perspective, MNCCI, Ulaanbaatar, 2010.Available at: http://unentogs.blogspot.kr/2015/04/investment-agreements-
positive-and.html 
358Unentugs Shagdar, WJP Rule of Law Index, the World Justice Project, (senior expert), New York, 2013 and 2014. 
Available at: WJP Rule of Law Index 
359[The Mongolian National Arbitration Court (MNAC) was founded in 1960 at the Mongolian National Chamber of 
Commerce and Industry (MNCCI). MNAC is of a non-governmental and non-profit nature empowered to carry out 
its operations in private dispute settlements. MNAC has 21 regional branch arbitration centres empowered to settle 
domestic disputes.] Available at: www.mongolchamber.mn 
360The Arbitration and Business Law, National Arbitration Press; Ulaanbaatar, 2005, №01 (06) (Translation from 
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Charter was adopted in 1962, creating the Foreign Trade Arbitration Commission. The COMECON 

(Council for Mutual Economic Assistance)361 countries ratified the Convention on the Settlement by 

Arbitration of Civil Law Disputes Arising out of Relations between Countries Engaging in Economic 

Scientific and Technological Cooperation on the 26th of May, 1972 in Moscow.  

 

The arbitration courts of the COMECON member countries jointly worked out a draft agreement to 

resolve disputes under to the above convention, with each country establishing their own system 

separately.  Mongolia also followed this path, with the Great Hural of the Trade Chamber ratifying the 

treaty on 26th February, 1975, and amending the relevant regulations to conform thereto.  On 1st March, 

1975, the Trade Chamber leadership commenced their new activities, as stipulated by the COMECON 

treaty. The Arbitration Commission was changed into the Arbitration Court by a resolution of the 

leadership of the Trade Chamber in 1986. 

 

In 1991, the jurisdiction of the Arbitration Court was expanded to consider all commercial disputes 

involving foreign trade, regardless of nationality of disputants. In 2003, a new Arbitration Law was 

adopted, changing the Foreign Trade Arbitration Court into the Mongolian National Arbitration Court, 

expanding its sphere of activities to include resolution of domestic and foreign business disputes through 

arbitration and mediation, and also to promote training and research in arbitration. 

 

Mongolia is a signatory to the New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (adopted in 1958 and more commonly known as the New York Convention), and in 1995 

arbitration awards made within Mongolia became enforceable in the 156 or so other states and territories 

that have ratified the convention, and their awards became enforceable in Mongolia. 

 

Mongolia to English). 
361[Council for Mutual Economic Assistance (COMECON or MEA), international organization active between 1956 
and 1991 for the coordination of economic policy among certain nations then under Communist domination, 
including Albania (which did not participate after 1961), Bulgaria, Cuba, Czechoslovakia, East Germany, Hungary, 
Mongolia, Poland, Romania, and the Soviet Union. Yugoslavia participated in matters of mutual interest. Although it 
was formed in 1949, a formal charter was not ratified until 1959. The charter gave COMECON the same 
international status as the European Economic Community (Common Market), but the structure was controlled by 
heads of state. COMECON undertook large-scale measures for organization of industrial production and 
coordination of economic development through a series of five-year plans (1956–85), but, despite attempts at 
integration, most trade was strictly bilateral; planned economies had limited mechanisms for transferring trade 
surpluses or deficits to third world countries. After increasing 400% for its first 15 years, trade among COMECON 
countries declined. Briefly a coordinating body only (Jan.–June, 1991), it was disbanded in June, when 
democratization, the collapse of trade and conversion to hard currencies rendered it redundant.] The Columbia 
Electronic Encyclopedia database, 6thedition. Columbia University Press.(2012), Available at: 
http://www.library.ucsb.edu/research/db/1005 
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The Arbitration Court hears and settles disputes arising in the result of agreements, contracts and other 

civil relations between legal entities in the process of foreign trade, international economic, scientific-

technological exchange and other activities. 

 

6.1.2. Treaties and Laws related to Arbitration in Mongolia 

Arbitration in Mongolia is regulated by the following treaties and laws362: 

1. International Conventions: 

a) 1958 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards; 

b) 1965 Convention on the Settlement of Investment Disputes between States and Nationals of 

other states;  

c) 1972 Moscow Convention on the Settlement by Arbitration of Civil Law Disputes Arising out 

of Relations between Countries Engaging in Economic Scientific and Technological 

Cooperation;  

d) The Model of Arbitration Rules of the United Nations Commission on International Trade Law 

(adopted in 1976);  

e) The Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between two 

Parties of which only one is a State (adopted in 1993);  

f) The Agreement on Trade-Related Investment Measures (adopted in 1994); 

2. Domestic Laws: 

a) Arbitration Law, 2003; 

b) Civil Code, 2002; 

c) Civil Procedure Code, 2002; and 

d) Law on Court Enforcement 2005. 

 

If domestic arbitration law is inconsistent with an international treaty to which Mongolia is a party, then 

the international treaty will have priority. 

   

6.1.3. Arbitration Law of Mongolia 

The Foreign Trade Arbitration Court has been consistently increasing its functions and powers since the 

end of Communism in Mongolia, especially in that it has been hearing more cases and hiring more 

specialist staff, so the legislation relating to its functions has also required similar updating and 

enhancement. Therefore, in 1995, the Foreign Trade Arbitration Law was adopted by the Parliament of 

362Unentugs Shagdar, The Legal Environment for Litigation in Mongolia, Mongolian Law Digest Project 2004-2005, 
Ministry of Justice of Mongolia, 2005. 
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Mongolia. According to this law, the Foreign Trade Arbitration Court at the MNCCI was tasked with 

resolving disputes between Mongolian citizens, business entities and foreign citizens and foreign entities 

arising from foreign trade agreements; disputes between foreign investors and local partners; and disputes 

between foreign business entities and recognized institutional arbitration in Mongolia. Only one 

arbitration institution had previously functioned in Mongolia, specifically the Foreign Trade Arbitration 

Court. Since 1995 the Foreign Trade Arbitration Court has been working to solve disputes arising from 

foreign trade and economic transactions and also to settle disputes between foreign investment companies. 

On May 9, 2003 a new Law on Arbitration, which was based on the UNCITRAL Model law, was adopted 

by Parliament, replacing the previous law (the Arbitration Law 2003)363. 

 

This new law has 8 Sections and 43 Articles. The purpose of this law is to regulate arbitration disputes 

related to material and nonmaterial property arising between legal entities. This law is based on the Model 

Law on International Commercial Arbitration adopted in 1985 by the United Nations Commission for 

International Trade Law (UNCITRAL) 364 and has conformed to the principle and view of modern 

arbitration.  This law is still in effect today. Most sections of the law followed the opinions of the 

International Trade Arbitration Law adopted by UNCITRAL. When the draft of the Arbitration Law of 

Mongolia was being prepared, adherences to UNICITRAL’s recommendations to expand procedures 

which solve disputes out of court were adopted. 

 

6.1.3.1 Arbitration Agreement 

“Arbitration Agreements” are defined in the law as a specific type of bargain concluded between parties 

with the purpose of settling a dispute over any matter, which arose or which may arise out of legal 

relations or other particular types of dispute, Arbitration Law, Article 11.1. Arbitration agreements are the 

main basis for conducting arbitral proceedings in Mongolia, and they are typically prepared in written 

form. Arbitration agreements generally consist of independent arbitration agreements signed by the 

parties concerned.  However, a letter, telegram, official note, fax or other similar document that expresses 

the parties’ willingness to conclude an arbitration agreement shall be considered as an arbitration 

agreement365, as defined in the Arbitration Law, Article 11.3. 

363Arbitration Law of Mongolia. Available at: www.legalinfo.mn 
364[The UNCITRAL Model law on International Commercial Arbitration was prepared by UNCITRAL and adopted 
by the United Nations Commission on International Trade Law on 21st June 1985. In 2006 the Model Law was 
amended. The Model Law is not binding, but individual state may adopt the model law by incorporating it into their 
domestic law.] Hi-Taek Shin, Lecture and conversation, Seoul National University, 2012. 
365[Moreover, if any document pertaining to the arbitration agreement is cited in the basic contract between the 
parties and this is specified in the contract as an inseparable part thereof, this shall be considered as an independent 
arbitration agreement between the parties concerned, Mongolian Arbitration Law, Article 11.3. If the parties choose 
to settle disputes by institutional arbitration, the name of the arbitration panel chosen must be entered correctly in the 
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6.1.3.2. Arbitral Tribunal and Jurisdiction 

Mongolian domestic law defines the types of disputes which can be solved by arbitration. For example, 

the 1995 Foreign Trade Arbitration Law, allowed that to some type of international disputes could be 

placed under the jurisdiction of arbitrations.  However, the 2003 Arbitration Law expanded the categories 

of disputes which could be subject to arbitration, and allowed certain contractual and non-contractual civil 

disputes to be resolved by arbitration. In this way, arbitration became a valid option for solving disputes 

which arose from international trade and economic relations, and certain Mongolian domestic civil 

disputes. In accordance with the Arbitration Law, Article 20.1, an arbitration tribunal shall decide whether 

the dispute is subject to the jurisdiction of arbitration. The arbitration tribunal must first check whether 

the dispute is related to the types of disputes resolved by arbitration in Mongolia, and secondly whether 

the parties actually have an arbitration agreement. 

If the parties negotiate an arbitration agreement about a dispute which may not be legally subject to 

arbitration, then the agreement may be declared invalid.  However, even if the parties lack an arbitration 

agreement, if the dispute is in one of the categories which may legally be resolved by arbitration, then the 

arbitration panel will hear the dispute anyway366. 

 

6.1.3.3. Institutional and Temporary Arbitration System 

By the 1995 Foreign Trade Arbitration Law, only international arbitration was regulated. Therefore, 

Mongolian domestic dispute settlements were resolved by only in Mongolian domestic courts. Therefore, 

the (2003) Arbitration Law established a unified framework which regulates international and domestic 

arbitration, and in this way it differs from the Model Law on UNCITRAL Arbitration. Arbitration in 

Mongolia may be either permanent or temporary (ad hoc). Temporary or ad hoc arbitration was not 

regulated by the previous law, but is now regulated by the 2003 law.367 

 

“Permanent” and “Temporary” are defined by the 2003 Arbitration law and permanent arbitration is no 

longer limited to just one person. 

Mongolian National Chamber of Commerce & Industry368 and other non-governmental organizations 

arbitration agreement. If the parties write the name of the permanent arbitration panel wrongly it may not be 
enforceable.  The parties can also establish their own panel by resort to ad hoc arbitration.] Unentugs Shagdar. The 
legal Environment for Litigation in Mongolia. The World Justice Project, New York, 2013. 
366А.Н.Жерецов, Международный право, Москва, 2003. (in Russian)   
367Арбитрын хэрэг шийдвэрлэх дүрэм, Үндэсний ба олон улсын арбитр, Монголын худалдаа аж үйлдвэрийн 
танхим, 2003; Translated from the Regulation on Giving Support from the Mongolian National Arbitration Court to 
Ad Hoc Arbitration, 2003. 
368[The Mongolian National Chamber of Commerce and Industry (MNCCI) was founded on July 2, 1960, and is the 
key national representative Mongolian of industry. The organization is devoted to the development of international 
trade and investment in Mongolia's business community. Today the MNCCI has expanded to include 19 subsidiary 
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(NGOs) and associations protecting the rights and interests of producers and customers may set up an 

institutional arbitration bodies as its primary functions. Governmental authorities, administration bodies, 

legal entities and profit making legal persons are prohibited from establishing arbitration centers. 

Institutional arbitration centers are deemed as established when an organization permitted by this law 

decides to set up an institutional arbitration center and to establish both some rules and a list of arbitrators. 

The organization and management of an institutional arbitration center are regulated by its internal 

statutes. An institutional arbitration center can conduct arbitration for any disputes mentioned in the 

Mongolian Arbitration Law.  In particular arbitration of disputes regarding intellectual property or foreign 

trade is encouraged. Ad hoc arbitration shall be set up by parties by means of written agreement. 

Institutional and Ad hoc arbitration panels both have the same rights, Mongolian Arbitration Law, Article. 

 

6.1.3.4. Challenge of Arbitrators 

When any person is approaches in connection with possible appointment as arbitrators, she or she/he will 

be required disclose any circumstances likely to give rise to justifiable doubts as to his or her 

impartialities or independence.  An arbitrator from the time of their appointments, throughout the arbitral 

proceedings must disclose such circumstances that may give rise to such doubts as soon as he or she 

becomes aware of them. Either party may challenge an arbitrator appointed by themselves, or in whose 

appointment they participate, for reasons of which he becomes aware after the appointment of that 

arbitrator, Arbitration Law, Article 16369. 

  

6.1.3.5. Court Participation for Arbitral Proceedings 

In accordance with the Foreign Trade Arbitration Law of 1995, there was no court involvement in 

arbitration activities; however the 2003 law provides that courts may participate in arbitral proceedings in 

some cases.  Parties who conclude arbitration agreements by implication chose to have their disputes 

resolved by arbitration only. This choice is made by parties who would rather not have disputes resolved 

in court370.  In order to respect the parties’ arbitration agreement, courts will not participate in arbitral 

proceedings arising from matters covered in the parties’ contract. Also, the courts are completely barred 

from being involved in certain types of dispute, which are the exclusive domain of arbitration under 

Mongolian law. Thus, if either party finds arbitration proceeding to be conducted unfairly, they may 

demand court assistance from a Court of Appeals. 

In order to facilitate the establishment of complete conditions for quick, cheap, and fair arbitral 

branches in the Mongolian countryside and actively cooperates with more than 40 international Chambers of 
Commerce and Trade Promotion Organizations. MNCCI also houses the Mongolian National Arbitration Center. 
The MNCCI sustainability mandate was founded in 1998 to raise awareness about sustainable development among 
Mongolian business leaders.] Available at: www.mongolchamber.mn 
369See: Arbitration Law of Mongolia. Available at: www.legalinfo.mn 
370Д.Данзандорж, Арбитрын эрх зүйн зохицуулалт, цаашдын чиг хандлага, Их Засаг Их Сургууль, 2012.  
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proceedings, a Court may participate in following method an applicable one of the parties371: 

 

a) Parties submitted a request to confirm their arbitral awards. Prior or during arbitral proceedings, 

parties may submit their request to a court of appeal to have measures taken confirming arbitral 

awards and a judge may take appropriate measures pursuant to Article 69 of the Law on Decision 

of Civil Cases upon such a request and this shall not be considered as violating the arbitration 

agreement, Mongol Arbitration Law, Article 13.1; 

b) either party submitted a request to the Court to appoint an arbitrator, if the parties do not agree to 

appoint an arbitrator themselves; 

c) either party may not submit a request to challenge an arbitrators, if the parties cannot resolve 

challenges to an arbitrator on their own; 

d) if the parties realize that the arbitration panel is abusing its power, they may abolish that panel and 

create a new one, Arbitration Law, Article 20.4; 

e) either party may submit a request to invalidate an arbitration awards. A party may appeal to a 

higher level court than the place of arbitration proceedings in order to annul an arbitration award 

only on the grounds stipulated in Article 40.2 of this Law, Mongolian Arbitration Law, Article 

40.1; and 

f) an party may submit a request to have an arbitration award recognized and enforced. If either of 

the parties fails to implement the award, the other may appeal to a Court of Appeals pursuant to 

the procedures on enforcement of court decisions, Mongol Arbitration Law, Article 42.1. 

 

6.1.3.6. Arbitration Costs 

Arbitral tribunals set their costs of based on the nature of the dispute heard, the size of the arbitral award, 

and the time taken by the arbitral proceedings. Arbitration cost includes: arbitrators’ fees, expenses 

incurred to the arbitrator during arbitral proceedings and other unpaid costs372. Under the Arbitration Law, 

Article 31.2 also requires payment costs related to witnesses or other costs incurred by the arbitral 

tribunal during arbitration as well as an institutional arbitration fee. Unless the parties agree otherwise in 

advance, all of the aforementioned costs shall be paid by the respondent if the claimant’s claim is fully 

upheld and by the claimant if the claimant’s claim is dismissed. If only part of the claim is satisfied, then 

the costs shall be apportioned between the claimant and the respondent proportionate to the amount of the 

claim satisfied. If the actual cost is lower than the anticipated cost because a settlement is reached 

371The National Arbitration Journal, Mongolian National Arbitration Press; Ulaanbaatar, 2004.  (Translation from 
Mongolia to English) 
372Санхүүгийн маргаан шийдвэрлэх журам, Үндэсний ба олон улсын арбитр, Монголын худалдаа аж 
үйлдвэрийн танхим, Улаанбаатар, 2005; Translated from the Regulation on Financial dispute resolution 
procedures, Mongolian National and International Arbitration, 2005. 
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between the parties, the claimant withdraws their claim, or the respondent fully satisfies their claim, and 

there is only a sole arbitrator, the difference will be returned to the parties. Arbitral tribunals determine the 

advance costs, including fees for translators, expert witnesses, and other costs, of arbitral proceedings, 

and if the parties fail to pay these costs within the agreed timeframe, the arbitral tribunal may postpone or 

terminate the arbitral proceedings, Arbitration Law, Article 41. 

 

6.1.3.7. Recognitions and Enforcement of Mongolian National Arbitral Awards373 

Difficulties exist regarding the recognitions and enforcement of foreign arbitral awards in Mongolia. In 

some case the party who has lost the arbitration may refuse to recognize an arbitral award. The 1958 

United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards is the main 

vehicle for enforcing arbitral awards at the international level. The convention established protections for 

the recognition and enforcement of arbitral awards which issued in states both participant and non-

participant to the convention. Member countries have the duty to recognize and enforce arbitral awards, 

regardless of where they were made. However, this procedure may be adapted to the different laws of the 

participant countries. 

 

Mongolia’s 2003 Arbitration Law stipulates that the procedure for the recognition and enforcement of 

foreign arbitral awards shall be in accordance with the 1958 New York Convention. However, the law 

does not apply to foreign arbitral awards generally, and it is unclear whether the law is intended to be 

applied to awards made in New York Convention member countries only, or is it intended to provide for 

relevant procedures. International Conventions are automatically part of Mongolian law. 

  

Arbitral tribunals in Mongolia decide disputes in accordance with the rules of the law chosen by the 

parties as applicable to the substance of dispute, Arbitration Law, Article 34. For arbitral proceedings 

involving more than one arbitrator, arbitral decisions are made, unless otherwise agreed, by majority vote 

of arbitrators involved. Awards are presented in writing and signed by the arbitrator or arbitrators, 

Arbitration Law, Article 37. Awards must provide the names of the arbitral tribunal, the place of 

arbitration, the date, and the legal reasons for the arbitral award and, unless otherwise agreed to or settled 

by parties, arbitration costs, Arbitration Law, Article 37374. 

 

Within 30 days of receipt of an award, unless otherwise agreed, a party may, with notice, request an 

arbitral tribunal to correct computational and clerical or typographical errors, Arbitration Law, Article 39. 

373Unentugs Shagdar, The Legal Environment for Litigation in Mongolia, Mongolian Law Digest Project 2004-2005, 
Ministry of Justice of Mongolia, 2005; The National Arbitration Journal, Ulaanbaatar, 2006 
374The National Arbitration Journal, Mongolian National Arbitration Press; Ulaanbaatar, 2004.  (Translation from 
Mongolia to English) 
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Parties are required to execute the arbitral award. If a party fails to execute the award, then the other party 

may submit a request to the Court of Appeals to enforce the award, Arbitration Law, Article 42375. 

 

In 2004 there was one case that touched on the recognition and enforcement of foreign arbitral 

awards. On 15th January, 2013a Stockholm arbitral panel ruled in favor of a claim of US$3.3 million 

against Erdenet Mining Corporation376, which is a Mongolian legal entity. Erdenet has not yet paid the 

money to the claimant. Unfortunately, no proceedings for the recognition and enforcement of this award 

were ever conducted, to the author’s knowledge. This “MRI Trading AG v Erdenet Mining Corporation 

LLC” case: 377 MRI Trading illustrates the importance of including an arbitration clause within an 

375Supra note: 383 
376[Erdenet Mining Corporation was built in 1974 to exploit Asia's largest deposit of copper ore and has the fourth 
largest copper mine in the world. The Erdenet Mining Corporation is a joint Mongolian-Russian venture, and 
accounts for a majority of Mongolia's hard currency income. Erdenet mines 22.23 million tons of ore per year, 
producing 126,700 tons of copper and 1954 tons of molybdenum. The mine accounts for 13.5% of Mongolia's GDP 
and 7% of tax revenue. About 18.000 people are employed in the mine.] 
377[The facts: In 2005, MRI Trading AG (MRI), a Swiss trading company, and Erdenet Mining Corporation 
(Erdenet), a Mongolian mining company, entered into a contract for the sale of copper concentrates (Original 
Contract). Disputes arose between the parties concerning performance. The disputes were referred to the London 
Metal Exchange for arbitration.  In 2009, the parties entered into a settlement agreement which resolved all 
disputes under the Original Contract and terminated the arbitration (Settlement Agreement). By the Settlement 
Agreement, the parties agreed to enter into new contracts for the sale of the copper concentrates and resolve any 
future disputes by arbitration, to be conducted under the rules of the London Metal Exchange. 
The parties subsequently entered into three separate, new contracts. The first two contracts, which called for 
performance during 2009, were fully performed. The third contract, which called for performance during 2010 (2010 
Contract), left a number of matters to be agreed between the parties at a later date, namely a shipping schedule 
(clause 6.1), a treatment charge (clause 9.1) and a refining charge (clause 9.2). A dispute arose when the parties 
could not agree on the unresolved matters. MRI referred the dispute to arbitration claiming damages for breach of 
contract. The arbitral tribunal concluded that there was no enforceable obligation on Erdenet to deliver the copper 
concentrate under the 2010 Contract and found that Erdenet’s delivery obligation was nonexistent. Consequently, 
MRI’s claim for breach of contract failed. MRI appealed the arbitral tribunal’s decision to the High Court under 
section 69 of the Arbitration Act 1996.  
The High Court’s decision: 
The High Court upheld the appeal and found the 2010 Contract was capable of enforcement against Erdenet. Eder J 
determined that both the language of the Settlement Agreement and the 2010 Contract plainly showed that the 
parties intended for the 2010 Contract to be binding. On that basis, Eder J said the arbitral tribunal should have 
approached the construction of the 2010 Contract in a way which preserved, rather than destroyed, the parties’ 
bargain. MRI appealed to the Court of Appeal. 
The Court of Appeal’s decision: 
In March 2013, Tomlinson LJ, with whom Pill LJ and McCombe LJ agreed, upheld the decision of the High Court 
and dismissed the appeal. The Court of Appeal found that the arbitral tribunal had wrongly concluded that the 2010 
Contract should be construed without regard to the Settlement Agreement. Tomlinson LJ said the arbitral tribunal 
had overlooked clause 25 of the Settlement Agreement which expressly stated that the settlement agreement was to 
be excluded from the effect of the entire agreement provisions. As such, Tomlinson LJ said that the 2010 Contract 
had to be construed in light of the fact that it was part of the Settlement Agreement. The 2010 Contract was also part 
of a wider arrangement between the parties (which had already been partly performed for more than a year) and both 
parties had received some benefit; not only through part performance, but also by entering into the Settlement 
Agreement. Tomlinson LJ also found that the language used by parties, in both the Settlement Agreement and 2010 
Contract, evidenced beyond any doubt that they did not intend to remain free to agree or disagree about the 
unresolved matters, so that if an agreement could not be reached, there would no obligation under the 2010 Contract 
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agreement. Even if there is some uncertainty as to a contractual term, an arbitration clause establishes a 

clear intention that the parties intend to be bound by the contract in the event of any dispute, including 

any disputes as to the proper construction of the contract.  This case also acts as a reminder to lawyers 

drafting arbitration agreements to ensure that all key terms are either expressly agreed or there is a clear 

mechanism for future agreement. A failure to do so may see the court impose unfavorable terms on the 

parties.   

Today there are many cases involving the recognition and enforcement of such foreign arbitral awards 

before the Mongolian Courts Decision Enforcement Authority. The Mongolian Courts Decision 

Enforcement Authority is handling enforcement of approximately 36 cases in this field over the course of 

2014.378 Half of cases involve payment executions.  

6.1.3.8. Arbitration Cases Involving Mongolia  

Based on practical research, the Mongolian National Arbitrary has resolved Table 36 disputes from 2007-

2014, but almost all cases are related to Civil law. As a Table 36 shows, the nationality of the respondent 

is 78% of Mongolian, 11% Russia, 5% Korea, 3% Australia, and 3% USA. And the nationality of the 

claimant is 79% of Mongolian, 6% USA, 6% Russia, China 3%, Korea 3% and 3% England.379 

Table 37. Cases Resolved at Mongolian National Arbitrary (2007-2014) 

No. Case Types of dispute Claimant 

 

Defendant Amount 

1 47 Investment related China Mongolia 2,610,000 US$ 

2 49 Contract of supply Mongolia Mongolia 145,000 US$ 

3 51 Contract of supply Mongolia Russia 8,775 US$ 

4 53 Construction Mongolia Mongolia 19,109,300 tugrug 

5 54 Contract of supply Mongolia Mongolia 47232 US$ 
6 60 Contract of Joint venture Russia Korea 13,200,000 tugrug 

7 6 Contract of sale Mongolia Mongolia 3,284 US$ 

8 7 Contract of leasing Mongolia Russia 3,940 US$ 

at all. The mandatory language used in clauses 6.1, 9.1 and 9.2 further supported a construction that the parties 
intended that a failure to agree would not destroy their bargain and that any dispute should be referred to arbitration. 
In summary, the Court of Appeal agreed that the 2010 Contract was capable of enforcement against both parties.] 
Per Eder J in MRI Trading AG v Erdenet Mining Corporation LLC [2012] EWHC 1988 (Comm), as cited in MRI 
Trading AG v Erdenet Mining Corporation LLC [2013] EWCA Civ 156 at [20]. 
378Mongolian National and International Arbitration Court’s database, Available at: www.mongolchamber.nm 
379Mongolian National and International Arbitration Court data; Mongolian National Chamber of Commerce and 
Industry’s database, Available at: www.mongolchamber.nm 
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9 9 Contract of sale USA Mongolia 112,673 US$ 

10 14 Contract of sale Mongolia Russia 283,23 US$ 

11 19 Contract of sale Mongolia Mongolia 646,113.00 tugrug 

12 20 Contract of sale Russia Mongolia 17,462 US$ 

13 23 Contract  of supply England Mongolia 31,270 US$ 

14 25 Contract of sale Mongolia Mongolia 7,778,0 US$ 

15 27 Contract of intellectual property Mongolia Mongolia 2.000.000 tugrug 

16 28 Contract of sale Mongolia Mongolia 220m000 US$ 

17 33 Contract of leasing Mongolia Mongolia 721,481,14 tugrug 

18 40 Contract  of supply Mongolia Russia 70,000 US$ 

19 42 Contract of leasing Mongolia Russia  

20 46 Cooperation agreement Korea Korea  

21 49 Ownership rights Mongolia Mongolia  

22 51 Cooperation agreement Mongolia Mongolia 56,518,999 tugrug 

23 61 Contract of sale Mongolia Mongolia 62236,8 US$ 
24 68 Contract of sale Mongolia Mongolia 73,846,000 tugrug 
25 5 Contract of supply Mongolia Mongolia 38,2이,4 US$ 

26 20 Cooperative agreement Mongolia USA 3l,25,388 US$ 

27 28 Contract of loan Singapore Mongolia 375,00 US$ 

28 26 Contract of sale Mongolia Mongolia 472,63I,89 US$ 

29 46 Ownership right  Germany Mongolia  

30 48 Contract of order Mongolia Mongolia 1483 US$ 

31 49 Contract of supply Mongolia Mongolia 6,831,000 tugrug 

31 58 Cooperative agreement USA Mongolia 732,892,47 US$ 
33 65 Construction Mongolia Mongolia 48,571,7 US$ 

34 69 Contract  of supply Mongolia Mongolia  

35 70 Contract of sale Mongolia Mongolia  

36 77 Joint venture contract Mongolia Australia  

Source: Mongolian National Chamber of Commerce and Industry; and Unentugs Shagdar. Mongolian 
Investment Legal Environment, Plus Business Publications, Seoul. 2012. pp.520;and 
http://unentogs.blogspot.kr/2015/04/investment-agreements-positive-and.html 
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6.1.3.9. The Confidentiality of Arbitral Proceedings 

Confidentiality is an important issue in international arbitration proceedings. The main issue of 

confidential for arbitral proceedings is a topic of conversation between researchers since Australia Court’s 

decision on Esso Resources Ltd. Plowman380. Keeping confidential of the parties may be an advantage of 

arbitration.381 

Under the Arbitration Law of Mongolia, 2003 there are no rules with regards to confidentiality for parties 

and arbitrators involved in the arbitration proceedings, there were the issues of confidentiality regulated in 

the Foreign Trade Arbitration Law of Mongolia, 1995, article 13. Following issues of confidentiality:  

- the Arbitration trial shall be conducted in open trial, Foreign Trade Arbitration Law of Mongolia, 

Article 13.1; 

- if the case evidence is related to the confidentiality of State, Organization, Citizens and either 

parties the Arbitration may be conducted in closed-door trial, Foreign Trade Arbitration Law of 

Mongolia, Article 13.2; and 

- arbitral tribunals and participants are obligated to keep the confidentiality of State, organizations 

and citizens in arbitration proceedings, Foreign Trade Arbitration Law of Mongolia, Article 13.3. 

Except for the legal regulations on confidentiality of arbitration decisions, the arbitration tribunal may 

provide some information on arbitration decisions, but little statistical information, not provide the name 

of disputing parties. 

The Arbitration Court heard approximately around 70 cases in 2007-2014, and according to its staff, this 

number is set to increase382.  

 

The Arbitration Court heard below cases between 1992 and 2014 years: 

    – Disputes arising from Agreement for Transfer of Licenses; 

    – Disputes arising from Lease Agreement; 

    – Disputes arising from Agent Agreement; 

    – Disputes arising from Agreement for Sale and Purchase License; 

380[High Court of Australia, Esso Australia resources ltd and others v the Honourable Sidney James Plowman and 
Others, F.C. No. 95/014 Arbitration - Agreement - Hearing in private - Implied terms Confidentiality of documents 
and information disclosed - Documents produced at direction of arbitrator.] (1995) 183 CLR 10. The case is also 
reproduced in (1995), Arbitration International, Volume 11, No.3 at p.235. Available at: 
http://tiny.cc/h9l2hx,http://law.queensu.caf 
381[The case which did much to undermine common assumptions and open up the whole question of confidentiality 
is the decision of the High Court of Australia in Esso Australia Resources Ltd v. Plowman. The High Court is the 
most senior court in Australia and possesses appellate jurisdiction from inferior federal courts and the State and 
Territorial courts, as well as certain original jurisdiction.  In Esso Australia, the High Court, in a divided opinion, 
declined to recognize a broad obligation of confidentiality applying to all documents and information provided in 
and for the purposes of an arbitration. This decision will be examined in greater detail below. ] Supra note 311. 
382Mongolian National and International Arbitration data, 2014.  
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    – Disputes arising from Agreement for Hired Work; 

    – Disputes arising from Agreement for Execution of Construction; 

    – Disputes between Founders of Joint Venture Company; 

    – Disputes arising from Lease Agreement for Real Estate; 

    – Disputes between Founders of Foreign Invested Joint Venture Company; 

    – Disputes arising from Transportation Agreement;  

    – Disputes arising from Loan Agreement. 

 

Because of the poor quality of its arbitrators, their lack of decent remuneration, and the tendency of the 

arbitrators to support the Mongolia party, there has been a substantial decrease in parties willingness to 

submit cases to the Mongolian National Arbitration Court. Ad hoc arbitration and arbitration out of 

Mongolian has become most common. 

 

6.1.4. Ad Hoc Arbitration 

Other than the Institutional Arbitration described above, ad hoc arbitration requires the parties to make 

their own arrangements for selection of arbitrators. Ad hoc proceedings can be more flexible, and faster 

than institutional proceedings. Ad hoc arbitration was first specified in Mongolia in the 2003 Arbitration 

Law; however there are no very specific articles in that law governing its procedures or requirements. The 

provisions for ad hoc arbitration in the 2003 Arbitration Law read as follows: 

Certain regulations also arise from the Mongolian National Arbitration Courts internal regulations, giving 

support to ad hoc arbitration.  

  

The Mongolian National Arbitration Court can support to Ad hoc arbitration through the following 

services383: 

    a) to deliver and submit documents to the parties and arbitrators; 

    b) to keep a record of the arbitration sessions and meeting; 

    c) to provide translation services during arbitration sessions;  

    d) to provide a location for the conduct of arbitration; 

    e) to arrange a date and place for conducting arbitration meetings and to notify the parties of this 

information; 

    f) to prepare lodging for arbitrators; and 

    g) to calculate and keep track of the expenses of the ad hoc arbitration. 

There is no requirement in law, that these services must be utilized. 

383Translated from the Regulation on Giving Support from the Mongolian National Arbitration Court to Ad Hoc 
Arbitration, 2003. 
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6.1.4.1 Ad Hoc Arbitration Proceeding 

According to the aforementioned regulation, the party who wishes to imitate arbitration proceedings384, 

the claimant, can submit a request to the Arbitration Court and will then notify the other party. The 

claimant will have to pay a fee of US$150 to the Arbitration Court. If the respondent wishes to file a 

counter-claim in response, they will also pay US$150 to the Arbitration Court. The ad hoc tribunal 

established by the parties themselves, can correspond with the parties by arbitration. 

 

6.1.4.2. Ad Hoc Arbitration Costs 

The arbitration chairman of an ad hoc tribunal will determine in advance payment of arbitration expenses. 

Advance payment normally depends upon the amount of the claim. The parties may pay equal shares of 

advance payment. After receipt of advance payment, documents of the case are submitted to the 

arbitrators385. The arbitration proceedings expense’s typically include arbitration administration costs, 

final payment for the arbitrators, travel expenses, food and lodging. Arbitrators may not receive their 

payment until the completion of proceedings, but must receive them within 30 days of that date. This of 

course can be varied by agreement between the parties. 

 

 

6.2. OTHER INVESTMENT DISPUTE SETTLEMENT  

 
6.2.1. Summary of Investment Dispute Operations 
 

This chapter comprises the various international mechanisms for settlements of international disputes 

arising from commercial transactions (international commercial arbitrations), cross-border investments 

(investment domestic arbitrations), and trades of goods and services (dispute settlement under the WTO 

systems) in order to identify their commonalities, similarities, and differences.  

As such, this part briefly reviews common features and differences among arbitration, an investment other 

disputes settlement, domestic judicial litigations, and the ICSID and UNCITRAL dispute resolution 

system386. 

384 Түр арбитрт дэмжлэг үзүүлэх дүрэм, Үндэсний ба Oлон улсын арбитр, Монголын худалдаа аж 
үйлдвэрийн танхим, 2003  
385 Санхүүгийн маргаан шийдвэрлэх журам, Үндэсний ба олон улсын арбитр, Монголын худалдаа аж 
үйлдвэрийн танхим, Улаанбаатар, 2005; Translated from the Regulation on Financial dispute resolution 
procedures, Mongolian National and International Arbitration, 2005. 
386[The study is one of the four articles comprising a broader research project that attempts to study the various 
international mechanisms for settlement of international disputes arising from commercial transactions (international 
commercial arbitrations), cross-border investments (investment arbitrations), and trade of goods and services 
(dispute settlement under the WTO system) in order to identify their commonalities, similarities, and differences. As 
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Today, there are many different international arbitration centers in the world with different procedures 

covering international trade and investment disputes settlement. Thus, it’s too difficult to give a general 

assessment of the settlement of international trades and investment disputes. Disputes settlement by 

arbitration between governments and foreign investors has just become a common occurrence for 40 

years (ICSID Convention)387. There have been over 2,600 international investment treaties in the world so 

far, many of which have the same clause on trade and investment dispute settlement by arbitrations. In 

present, all of arbitrators often use international law and customs to dispute settlements. In my view, the 

terms of implementation of international awards including the UNCITRAL model law of arbitrations, 

many countries have to domesticate international rules. Below are some arbitration rules and procedures:  

 

ICSID: The ICSID Convention, concluded in 1996, now has over 150 members. The convention covers 

international responsibilities and arbitration rules and a reviewing system whereby petitions are reviewed 

before deciding whether the case will be accepted. The convention does not create any arbitration 

agreement which is given in other documents388. The ICSID Convention’s members include developed 

and developing countries, as such there’s a harmonization of rights among those countries. 

UNCITRAL: In 2006 the United Nations Commission on International Trade Law (UNCITRAL) began 

revising its arbitration rules, which are the second-most commonly used in investor–state arbitration. IISD 

obtained status in 2006 to observe this process, and has actively participated in every session of the 

Working Group since. IISD was instrumental in bringing the issue of transparency to the forefront of 

UNCITRAL's agenda. Working with partners, IISD provided expertise throughout the negotiation process, 

by intervening in the discussions, preparing analyses of textual options and proposing content for rules on 

transparency. In July 2013 UNCITRAL formally adopted the UNCITRAL Rules on Transparency in 

such, this article briefly reviews common features and differences among an international commercial arbitration, an 
investment arbitration, and the WTO dispute resolution system. Thereafter, it reviews various characteristic features 
of ICSID arbitrations as compared with those investment arbitrations under the UNCITRAL Arbitration Rules or 
arbitrations administered under rules of other arbitration institutions. The provides an overview of the salient 
features in an ICSID arbitration such as the jurisdictional requirements, the basis of parties’ consent, and the 
constitution of arbitral tribunals as well as procedural matters relating to languages, evidence and hearings, 
transparency requirements, awards and challenges thereto, and the recognition and enforcement of awards.] Hi-Taek 
Shin, Investment Treaty Arbitration as a Means of International Dispute Settlement (with Particular Focus on 
Treaty-based Arbitration under the ICSID Convention), The Law Research Institute, Seoul Law Journal, Volume 55, 
Number 1/4, 2014. pp. 193-236. 
387David A. Gantz, Report, a Workshop on settlement of international investment disputes by arbitration, George 
Washington University, School of Law, 2004 
388ICSID 2014, Annual report, International Centre for Settlement of Investment Disputes, Washington D.C., May 
16, 2014, p.19. 
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Treaty-based Investor–State Arbitration (“Transparency Rules”), which will officially come into effect on 

April 1, 2014389. 

As mandated by the organization's member states, the UNCITRAL Working Group II on Arbitration and 

Conciliation has now started the preparation of a transparency convention. The transparency convention is 

intended to facilitate application of the Transparency Rules to investor-state arbitrations arising under the 

bulk of investment treaties concluded prior to the Rules' entry into force, including arbitrations under 

rules other than the UNCITRAL Arbitration Rules390. 

The New York Convention has a mechanism requiring that a member recognize and enforce arbitral 

awards of other parties. According to the convention, there are a few reasons to refuse the enforcement of 

an award391. Consequently, there are lots of arguments about these exceptions as the countries always 

want to claims for their judicial immunities, basically when the dispute relates to any States’ assets. 

Almost all countries are willing to recognize and enforce arbitration’s awards. 

In the 1990s, Mongolia's communist government was replaced and the special arbitration courts which 

were set up to deal specifically with domestic disputes were abolished. All disputes were then resolved by 

the Mongolian National Artbitraion Court (MNAC) as it was only government sanctioned center. In 1995, 

the Law on Foreign Trade Arbitration Court was adopted by the Parliament. This was the first arbitration 

law passed under the newly democratic government and it allowed for domestic and foreign disputes to be 

heard by the Mongolian National Artbitraion Court (MNAC). Also, 1994, Mongolia became a member to 

the 1958 New York Convention (Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards). This allowed Mongolia to recognize and enforce awards made in the territory of another 

contracting state. Mongolia elected to only apply the convention to commercial disputes. In 2003, the 

Mongolian Parliament repealed the Law on Foreign Trade Arbitration Court by adopting the Law on 

Arbitration, which was structured with the UNCITRAL Model Law in mind.  

As of October 24 1994 the Mongolia has adopted the 1958 New York Convention on Recognition and 

Enforcement of Foreign Arbitral Award392. The major catalyst for the development of an international 

arbitration regime was the adoption of New York Convention on the Recognition and Enforcement of 

389A/CN.9/832 - Report of Working Group II (Arbitration and Conciliation) on the work of its sixty-second session, 
UNCITRAL, 62nd session, New York, 2-6 February 2015. p.10. Available at: 
http://www.iisd.org/investment/dispute/arbitration_rules.aspx 
390A/CN.9/WG.II/WP.186 - Settlement of commercial disputes: Revision of the UNCITRAL Notes on Organizing 
Arbitral Proceedings, New York, 2014. Available at: http://daccess-dds-
ny.un.org/doc/UNDOC/LTD/V14/079/99/PDF/V1407999.pdf?OpenElement 
391See: 1958 New York Convention on Recognition and Enforcement of Foreign Arbitral Award, Article IV.  
392The National Arbitration Journal, Mongolian National Arbitration Press; Ulaanbaatar, 2010; UNCITRAL’s 
database, Available at: http://www.uncitral.org/uncitral 
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Foreign Arbitral Awards 1958. The New York Convention continues to set standard requirements for a 

successful international arbitration process393. 

 

The convention provides for international recognition of agreements and awards by national courts. 

Arbitration in Mongolia is regulated by the following conventions: There are number of international and 

regional conventions related to arbitration. These include the European Convention on International 

Commercial Arbitration 1961, Washington Convention on the Settlement of Investment Disputes between 

States and National of other States 1965, European Convention Providing a Uniform law on Arbitration 

1966, Settlement by Arbitration of Civil Law Disputes Resulting From Economic Scientific and Technical 

Co-operation 1972, Inter-American Convention on International Commercial Arbitration 1975, 

MERCOSUR Agreement in International Commercial Arbitration 1998, Amman Arab Convention on 

Commercial Arbitration 1987, Treaty establishing OHADA, 1993. After a long time of consideration and 

along with domestic situation and international economic environment improvement, Mongolia signed 

the ICSID Convention on May 28, 1996394.  

 

An investment agreement often provides for general definitions such as: What is investment? Who are the 

investors? Definition of national treatment (NT), most favoured nation (MFN), foreign exchange, 

nationalization, reimbursement, etc. or some certain limitations such as local labor, export requirement. 

When interpreting NT issues in dispute settlement, arbitrators often refer to the WTO NT rules. 

 

An investment agreement often has arbitrations clauses under which the relevant State recognizes dispute 

settlement by arbitrations. It often offers some settlement alternatives: domestic courts and arbitrator or 

investment agreements. The relevant parties will have 3 or 4 choices to settle disputes: 

- Using ICSID arbitration rules if all the parties are Convention’s members. 

- Using ICSID Additional Facilities in case where only one party is the ICSID members (according to 

its’ own procedure).  

- Settling under UNCITRAL arbitration rules of the United Nation. UNCITRAL which is differentfrom 

ICSID395 does not have any secretary committee to follow the case so it’s necessary to establish the 

393The National Arbitration Journal, Mongolian National Arbitration Press; Ulaanbaatar, 2010; UNCITRAL’s 
database, Available at: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html 
394Unentugs Shagdar, Investment Agreements: Positive and Negative Impacts on Host Countries. Mongolian 
Perspective, 2010.Available at: www. http://unentogs.blogspot.kr/2015/04/investment-agreements-positive-and.html 
395[In my view, some of the differences that practitioners can expect between an ICSID arbitration and an Investor-
State Arbitration under the UNCITRAL Rules. Two general observations are made at the outset. First, typically 
Investor-State arbitration will in reality be similar in most respects under both sets of rules. One should expect that 
the substantive outcome of the dispute would be the same irrespective of the chosen forum to the extent the same 
BIT governs the dispute. Procedurally also, there will be similarities, including a preliminary phase involving 
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same or asking other arbitration centers to act as the secretary committee for the case in questions. 

UNCITRAL is often used by plaintiffs’ rather than the [Host State]396 Governments to dispute 

settlements. Differences between the UNCITRAL and ICSID regimes relate to: (i) publicity about the 

commencement of the arbitration; (ii) sub-missions by non-disputing parties; (iii) public access to 

hearings; and (iv) publication of awards. 

 

6.2.2. Comparison between Investment Dispute Arbitration and Domestic Judicial Litigation 

The two main ways of setting such a dispute is the domestic court of laws and an arbitral tribunal to hear 

the dispute. Actually, comparing the two means for settling disputes, own view that arbitral dispute 

settlement disputes in investments are more advantages and effective than of the court considering in 

dispute settlements. The comparative advantages and disadvantages between arbitration and litigation in a 

court of law are specially precise, and remarkable.  

 

Arbitrations are private process, making it an advantage for those who do not want details of their 

quarrels to be disclosed in open court, which has the possibilities of further publications of such details.397 

Thus, the parties can enjoy guarantees of confidentiality relative to their case from public unless they 

consent to disclose such confidential information. Arbitration also offers the parties the opportunities to 

choose the judge they favor.  

 

These opportunities are not usually possible in court proceedings. Also, one or more arbitrators may be 

chosen for their special skill and expertise to hear the concerning cases. Maybe, the parties in investment 

constitution of the tribunal, procedural conferences, established of a timetable, document exchanges and possibly 
requests to the tribunal for provisional measures. Under both systems, tribunals determine their own competence and 
often bifurcate proceedings into seperate jurisdictional and merits phases. There will usually be written and oral 
pleadings, and the awards will be signed, reasoned and final, subject only to limited resource for review. 
Secondly, factors distinct from the rules and forum can influence how an arbitration plays out it practice. These 
might include the amount at stake, the parties' budgets, the legal and cultural background of counsel and arbitrators, 
and the attitudes of the arbitrators to cross-examination and document production. Such factors can impact an 
arbitration's cost, speed. length and style as much as the choice of any rules. Because it affects whether we are aware 
of the very existence of a dispute, a natural starting place to consider the differences between ICSID and 
UNCITRAL is extend to which case details are made public. Given the public-interest implications of many foreign 
investment disputes, the lack of transparency requirements for case under the UNCITRAL Rules has been the source 
of criticism and was a hotly contested issue in discussions of the Secretary Committee tasked with revising the 
UNCITRAL Rules. Differences between the UNCITRAL and ICSID regimes relate to: (i) publicity about the 
commencement of the arbitration; (ii) sub-missions by non-disputing parties; (iii) public access to hearings; and (iv) 
publication of awards.] 
396[While Mongolian arbitration law is loosely based on the UNCITRAL Model law, it is not by UNCITRAL 
Secretariat as one of the countries having commercial legislation based on the Model law. One difference is the 
Mongolian courts' ability to determine whether to recognize and enforce an arbitration decision under the Law on 
Arbitration.] 
397 Russell J.Weintraub, International litigation and arbitration: practice and planning, Carolina academic press, 
p.412 
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dispute may choose arbitrator who is expertized and experiences in investment law to hear case. Similarly, 

they can choose an arbitrator who is an experienced expert in labor law to hear their labor concerning 

conflicts.  

 

In these opportunities for the parties to pick out said most of arbitrators is beneficial to them because such 

experienced and expertized arbitrators much able to pick out the issues of fact or law in dispute quickly. 

Therefore, it facilities and speeds up the dispute resolution process. In this way, the conflicting parties can 

save both their time and their money to be expanded on the settlements process. 

 

Furthermore, is likely that they can advantage from the prospect of sensible award offered to them by 

their selected arbitrators and tribunals. Also, there is continuities in arbitration, since the institutional 

arbitrators are appointed to deal with one specific cases. Therefore, the arbitrators follow those cases from 

the beginning to the end, which is unlike a judge who often only makes his appearance like a due ex 

machine, when all the pleadings and relevant documents have been exchanged and hearing about to begin. 

The continuities of its role particularly enables an arbitral tribunals to get know the parties, their advisers 

and the case as it develop through the pleadings. In addition, this makes the arbitrator capable of doing his 

job efficiently. That is may be particularly useful if opportunities for a negotiated settlement arises, since 

the arbitral tribunal should be well placed to assist the parties in reaching a settlement, if assistance is 

required.   

 

Besides, arbitration in principles are more flexibles and adaptable and as a result quiker and more efficien 

than litigation398. A trial before a national court must be performed in accordance with the rules of that 

court example: court’s schedule.  

 

These rules are usually detailed and will have been established over a long period. They must be capable 

of dealing with many different kinds of cases. These rules may not be appropriates for the trial of specific 

investments disputes. Exactly, in arbitral proceedings, it is possible to tailor the rules to fit the parties to 

agree to determine the scope of disclosure of documents, to submit evidence in writing, to impose time 

limits on the length of speeches or generally to adopt other measures to save time and money.  

 

Arbitrations, unlike litigation, ensures high level of confidentialty taking into account of its private nature. 

Unless otherwise requested by the disputing parties, arbitral bodies is not allowed to release the 

informations with respect to the dispute of the parties. That is the underlying reason why many large 

398Terry A. Bethel Wrongful Discharge: Litigation or Arbitration, Journal of Dispute Resolution, Volume 1993, Law 
Journals at University of Missouri School of Law Scholarship Repository, 1993.  
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companies prefer utilizing arbitrations as means dispute settlements because of such high level of 

confidentiality, which in turn can guarantee that their stock price is not any way negatively affected by 

their disputes. Such kind of substantial guaranteesare not available at the court of law, where such 

information would be made public399.  

 

A question with respect to the consistency and predictability of the decisions of an arbitral bodies may 

raise. It is argued that the court has generally conforms to the precedents when deciding cases, while the 

arbitral bodies does not in principle follow such rules of precedents. This argument, thus, attacks the focal 

point of the arbitration versus the court laws.  

 

While this is true in principles, I have maintained that the arbitration is more beneficial than the law court 

within this specific ambit of considerations. In my personal view, firstly, it is the court of developing 

country as Mongolia which are being discussed; and it is widely perceived that the judicial systems of 

Mongolia are corrupt, lack judicial independence and impartiality, and is with bureaucracy.  

 

Thus, following the application of precedents by court in a developing country as Mongolia does not 

necessarily means that their decisions are fair, just or reliable. Another most important issue is involved 

with the concern that arbitration takes some jurisdictional sovereignty of the states, and allowing will take 

expenses away from all domestic courts.  

 

While on the one hand this is true, we argue that arbitration as dispute settlement mechanisms should be 

allowed on the other hand. Within the purview of Mongolia, law courts as dispute settlement system alone 

would stands, to a substantial degree, to FDIs due discredit in the systems400.  

 

Considering this, there is a scenario that foreign investors may recourse to arbitral body as dispute 

resolution arrangements. Due to the fact choices of dispute resolution in investment is widely subject to 

the agreement of the parties, it does not necessary mean that, without arbitration in the host State, the 

parties would ultimately recourse to the domestic courts to settle their conflicts.  

 

Another possible contention in favor of this that it is very likely that the state may receive more benefits 

than the income of domestic court their potentially conflicts. As long as the arbitration of the Host State is 

trustworthy, to a certain degrees, the influx of FDI provides substantial advantages to the state. These 

399Karl P.Sauvant, Appeals Mechanism in international investment disputes. Oxford University Press, pp.3-5. 
400Unentugs Shagdar, Developing Country’s Critical Role as Advocate for Competition and Pro-Competitive Policies, 
JICA; Tokyo University, 2007. Available at: www.unentogs.blogsspot.com 
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advantages comparatively outweighed income of the law courts because they include the amount of 

capital invested, the number of nationals to be employed and the development of technologies and know-

how in the Host State.  

 

Thus, settlement in disputes, including those concerning with investment, is most beneficial to the 

conflicting parties through arbitration than via litigations because it consumes less time, cost less, more 

flexible and adaptable to specific cases and contiguous in terms particular cases.  

 

6.2.3. Alternative Dispute Resolutions and Arbitration 

Without besides any arbitration, there is also a number of alternative dispute resolution some methods for 

settling in investments. This chapter maintains that arbitration is much more advantages than the others 

given their respective approach for resolving in investment disputes.  

 

According to the Black’s Law Dictionary, “negotiation” is defined as deliberation which takes place 

between parties in order to touch proposed agreement401. Putting the definition into accounts, the 

conflicting resorting to negotiations join in their discussion and settlement of their conflict by themselves, 

without any facilitations or coordination from any third party.  

 

According to its nature as a means for dispute settlements, negotiations are a non-binding process402. 

Nevertheless, it provides efficient benefit to conflicting parties in that it is usually the quickest means for 

dealing with disputes. Also, parties can always choose to resort this means in private, so they can ensure 

highest level of confidentiality of their disputes. Many disputes end after the parties negotiate a dispute 

settlement themselves.  

 

Therefore, negotiation plays an important role in settling conflicts, including those concerning with 

investment issue. However, considering the non-binding nature of the negotiation, this process is legally 

inferior to that of the in arbitrations. The result of the negotiation is quite unreliable in that even the 

parties have conferred their agreement as to the dispute; there is still guarantee that they will be bound by 

such agreements.  

 

Thus, it leaves room for them to repudiate what they have agreed, and thereby leaving the dispute still 

unresolved. Given this weakness of negotiation, settlement of disputes through arbitrations is more formal 

401Bryana A.Garner, Black’s Law Dictionary, 3rd edition, Thomson West Press, Texas, (2006)  p.481 
402Prentine Hall, The Truth about Negotiation, Financial Times, p.94  
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and reliable in the sense that is imposes binding legal effects upon the parties of contention403.  

 

Thus, once the disputing parties have conferred their agreement their agreement to submit their dispute to 

binding arbitration, they are bound by its award and must abide by it.  

Black’s Law Dictionary defines “mediation” as private, informal dispute resolution process in which a 

neutral third person, the mediator, helps disputing parties to reach an agreement404. The mediator has no 

power to impose a decision on the parties. Without the assistance of mediator of mediators, the conflicting 

parties may never reach their agreement or they do so much later in the conflict that each side will have 

suffered additional harm405.   

 

The fundamental role of the third parties is to help parties in the conflict to talk to each other in a rational 

and problem solving way so as to clear up misunderstanding and clarify issues and to help negotiations by 

bring realism and objectivity to disputes. To be specific, the mediator assists the parties to identify the 

dispute issues, develop options, consider alternative and try to reach an agreements.  

The main distinctive characteristic of this method is that the mediator has no advisory or determinative 

role with respect to the dispute or the outcome of the conflict resolution. However, he may advise on or 

determine the process of the mediations whereby resolution is desired. Above all, the process aims to put 

back in the hands of parties responsibilities for the outcome. A judge or arbitrator makes a decision which 

closes the challenge in litigations and arbitrations. However, in a successful mediation it is the contestants 

themselves who decide on the outcome of their potentially conflict.  

 

Although mediation has many types of advantages in setting dispute settlements, it is legally inferior to 

the process of arbitration. The underlying reason for this is that whereas parties must agree to a solution in 

mediation, the decision of the arbitrator is binding the party.  

 

Finally, in regards of conciliation, it is defined as a process in which the parties to a dispute, with the 

assistance of the a neutral third party, called conciliators, identify the disputed issues, develop options, 

consider alternatives and endeavor to reach an agreements.  

 

At first, glance, to large extend it is confusingly similar to that definition of mediation. However, in legal 

sense, the two means are distinctively different due the role third parties because, unlike a mediator a 

conciliator may have advisory role in the content of the dispute or the outcome of the dispute settlements, 

403Herbert M.Knitzer, Understanding the negotiation process in ordinary litigation, University Wisconsin Press. 
p.35 
404BryanaA.Garner, Black’s Law Dictionary, 3rd edition, Thomson West Press, Texas, (2006) p.453 
405NansiF. Atlas and Stephen K.Huber. Alternative dispute resolution, American Bar association.ppp-8-10. 
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further, the conciliator may advise on or determine the process of conciliations, where the resolution of 

the conflict is sought; he may also make suggestions for the terms of settlement, provide expert advice on 

the likely settlement terms, and may actively encourage the participants to reach the attempted 

agreements.  

 

However, conciliation and mediation have common characteristics because a conciliator and a mediator 

do not have any determinative role in the dispute settlement process. In a narrower sense, they are not 

supposed to determine the outcome of the conflict for the parties. Notwithstanding this, considering 

previously indicated work of a conciliator and that of a mediator, it can be comparatively concluded that 

the conciliator plays a more active, persuasive and influential role than a mediator in a dispute resolution.  

In addition, the era of globalization, countries valuing mutual hospitality collaborate within many 

economic, commercial, and humanitarian sectors; provide supports to other countries with 

implementations of products and services, which were implemented successfully in their own countries; 

and gain benefits of sharing experience. One of example of this is the comprehensive project consisting of 

establishment of Commercial Dispute Mediation Center (BMEZ) 406  next to Mongolian National 

Chamber of Commerce and Industry (MNCCI), mediator training and preparation, activities to spread the 

word about Mediation and its benefits to individuals and MINAC members and non-member 

organizations. 

The Mediation Law of Mongolia, approved in 2012, has taken effect since 2013, and the court annexed 

mediation centers have started their operations407. Nonetheless, BMEZ center next to the Mongolian 

National Chamber of Commerce and Industry, specialized organizations, has distinguishable differences 

from the court annexed mediation centers. These differences give opportunities to resolve any commercial 

disputes swiftly and satisfactory by Mongolian fifteen mediators who are internationally approved, 

specialized in many business sectors, and trained by international trainers with special program. 

 

6.3. INVESTMENT DISPUTE RESOLUTION CURRENT SITUATION  

 

Mongolia has one arbitration body, the so called Arbitration court of the Mongolian National Chamber 

and Industry. It was founded on 1960 and forms part of the Mongolian National Chamber of Commerce 

and Industry. Now there are 21 branch arbitration centers in the regions empowered it settle domestic 

406Commercial Dispute Mediation Center, Mongolian National Chamber of Commerce and Industry. Available at: 
http://www.mongolchamber.mn 
407The Mediation Law of Mongolia. Available at: www.legalinfo.mn 
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disputes. Mongolian National and International Arbitration (MNAC) is composed of Chairman, Secretary 

General, arbitrators and staff. Chairman and Security General and arbitrators are appointed by the 

MNCCI Council triennially408. I have analyzed national law, Bilateral Investment Treaties and regional 

and multilateral International Conventions regarding investment dispute arbitration in Mongolia409.  

 

6.3.1. Mongolian Domestic Laws 

The first Foreign Trade Arbitration law was only adopted in 1995. It is obvious from its name that this 

law had regulated arbitration dealing with the foreign trade. But new law was based on the UNCITRAL 

Model Law on May 9, 2003410. The basic ideas, concepts and principles of the Model law and even most 

detailed provisions have been adopted411.  

 

6.3.1.1. Recent Development of Arbitration Laws 

In Mongolia, ad hoc arbitration, which formerly was not allowed by the previous law, is now permitted 

by the new law. The new law defines the institutional and ad hoc arbitration412. In Article 4.1.1, 4.1.2 of 

the law, the institutional arbitration means an arbitration body established to carry out permanent 

arbitration and ad hoc arbitration means an arbitration established for one time to resolve the particular 

dispute. The institutional arbitration is no longer restricted to one institution.  

 

However, unlike the Model Law, the Mongolian arbitration law represents a unified regime regulating 

both international and domestic arbitration. Therefore, even if all parties are non-residents of Mongolia 

and the Mongolian Law does not govern the substance of the case, the awards will be domestic.  

 

The law does not prohibit the disputes of intellectual property to be referred to arbitration. It is a common 

practice in Mongolia that disputes related to corruption or bribe, are covered under the criminal law. 

Therefore, the disputes concerning a trademark, a patent or an anti-trust are usually resolved by the state 

court. The Mongolian Arbitration law, the member of Constitutional court, the judge, the prosecutor, the 

case registrar, the detective, the officer of court enforcement, the advocator or the notary who had served 

to any of the parties, other officials who are prohibited to conduct other work which is not related to the 

legal duties, are not allowed to serve as arbitrators413.  

408Narangerel Sodovsuren, Legal System of Mongolia, Nagoya University Press, (2003), p.223. 
409Unentugs Shagdar, The Legal Environment for Litigation in Mongolia, Mongolian Law Digest Project 2004-2005, 
Ministry of Justice of Mongolia, 2005; The National Arbitration Journal, Ulaanbaatar, 2006 
410Arbitration law on Mongolia. Available at: www.legalinfo.mn 
411Unentugs Shagdar, Mongolian Investment Legal Environment. Seoul (2013). p.107 
412Arbitration law on Mongolia, Article, 4. Available at: www.legalinfo.mn 
413Arbitration law on Mongolia, Art 15.2.Available at: www.legalinfo.mn 
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In addition, Mongolian Arbitration law gives authority to the Court of appeal to appoint, challenge and 

replace arbitrators, if the parties fail to agree or the agreed procedure fails in ad hoc arbitration. In the 

institutional arbitration, this issue will be decided by the rules thereof. The procedure of the appointment 

and challenge of arbitrators closely tracks the Model law on UNCITRAL. 

 

The court intervention in arbitration is limited by the Model law principles. In most cases the Court of 

appeal is a competent court. The arbitral tribunal has the same power as the Model law in ordering interim 

and conservatory measures. If the measure is not implemented with, the party may submit its request to 

the competent court. The old Foreign Trade Arbitration law did not say anything about the court 

intervention in arbitration, and especially Ad Hoc arbitration. It can be said that the court was never 

involved in the arbitration. The arbitral award was directly executed by a court enforcement organization. 

The law was silent on the issue of interim and conservatory measures414.  

 

Thus, the arbitrators were not allowed to issue such orders. Moreover, there were no regulations allowing 

the parties to submit a request for an interim order before the court. It is needless to say that the judicial 

intervention should be limited as there was not such a thing in the Mongolian arbitration. The assistance 

of of the court is particularly important when the claim of one of the parties to arbitration must be secured 

or the evidence is taken. An assistance of court is always needed when an interim order is to be directed to 

a third party, as the arbitration has the contractual nature and the arbitration agreement could not affect the 

third parties. Thus, the Arbitration law follows the ruling of the Model Law in this regard.  

 

According to Arbitration law, Article 35415 in arbitral proceedings with more than one arbitrator, any 

decision of the arbitral tribunal shall be made, unless otherwise agreed by the parties and by the majority 

of all its members. However, questions of procedure may be decided by a presiding arbitrator if it is 

authorized so by the parties or shall members of the arbitral tribunals.  

 

Article 37 deals with the form and contents of making an award. It requires that the arbitral award shall 

contain names of the arbitral tribunal or a sole arbitrator, the place of arbitration and its date, legal reasons 

of the arbitral award unless otherwise agreed by parties or the dispute is settled by the parties and 

arbitration costs416. The award may also contain the dissenting opinion, if any.  

The setting aside is the only remedy against the award that maybe requested from the competent courts. 

414Ad Hoc Arbitration, Business & Development Journal, Mongolian National Chamber and Industry, 2009. 
415Arbitration law on Mongolia, Art 35. Available at: www.legalinfo.mn 
416Arbitration law on Mongolia, Art 35.1. Available at: www.legalinfo.mn 
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The grounds for setting aside are similar to the grounds in the Model law. The only difference is that these 

grounds for setting aside maybe proved by either requesting party or a court.  

The Court of appeal, when asked to set aside an award, may. Where appropriate if requested so by a party, 

suspend the setting aside proceedings for a period of time. It will determine the time in order to give the 

arbitral tribunal an opportunity to resume arbitral proceedings or to take other such actions. If the arbitral 

tribunal fails to correct it, the court of appeal shall withdraw its decision and discuss and decide the 

request.  

If party observes that award contains an obvious error as a consequence of typographical, clerical, 

computation or other similar mistakes committed by the tribunals, shall submit the request to the tribunal 

for the correction of the mistake within thirty days of the receipt of the awards.  

The tribunal may also correct, supplement or interpret an award if any of the parties should request so 

within thirty days of the receipt of the award. If the tribunal finds those mistakes it corrects and interprets 

the awards by its own initiatives within thirty days from the rendered date of the award.  

Costs are specifically regulated in Article 41417 of the Mongolian Arbitration law. The arbitration cost 

includes itself: arbitrators’ fee, expenses occurred to the arbitrator during the arbitral proceedings, unpaid 

costs of interpretation, translation is: the costs related to witnesses, other of the arbitral tribunal during 

arbitration.  

As for the institutional arbitrational arbitration, the administration fee is stated in its rules. Unless the 

parties agree otherwise, the basic arbitration costs shall be borne by a Respondent in case the Claimant’s 

claim is fully upheld, and by Claimant in case costs shall be apportioned between the Claimant and 

Respondent upon adjustment of the amount of satisfied or dismissed claim. If the losing party does not 

perform the award voluntarily, the award may be simply brought to the Court of Appeal. The procedure 

for recognition and enforcement is regulated in Articles 42 and 43418 which are similar to the grounds in 

the 1958 New York Convention419.  

417Arbitration law on Mongolia, Art 41. Available at: www.legalinfo.mn 
418Arbitration law on Mongolia, Art 42 and 43. Available at: www.legalinfo.mn 
419[Recognizing the growing importance of international arbitration as a means of settling international commercial 
disputes, the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the Convention) seeks to 
provide common legislative standards for the recognition of arbitration agreements and court recognition and 
enforcement of foreign and non-domestic arbitral awards. The term "non-domestic" appears to embrace awards 
which, although made in the state of enforcement, are treated as "foreign" under its law because of some foreign 
element in the proceedings, e.g. another State's procedural laws are applied. The Convention's principal aim is that 
foreign and non-domestic arbitral awards will not be discriminated against and it obliges Parties to ensure such 
awards are recognized and generally capable of enforcement in their jurisdiction in the same way as domestic 
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According to Article 43420, The Court of Appeal has a right to refuse to recognize and enforce the arbitral 

if the arbitral award is not valid or challenged or withdrawn by the court of palace of arbitration.  

According to Article 42.9421 of the new law, if the Court Appeal fails to make the write of execution 

under illegal or unclear reasons, this will not be a reason not to conduct the court enforcement measure. In 

this case, the court enforcement organization may execute the arbitral award on its own initiative.  

The new law was elaborated by leading practitioners of international arbitration. Major characteristics of 

the new law are presented:  

1) The internationally accepted principle of territoriality. The law is applied if the place of 

arbitration is in Mongolia;  

2) Contractual and non-contractual disputes may be resolved by the arbitration unless the parties 

agreed or the law stated otherwise. The new law does not restrict itself to international 

commercial arbitration, does it provide special rules for commercial disputes;  

3) The parties have to choose a permanent or ad hoc arbitration. In the ad hoc arbitration if the 

parties fail to appoint the arbitrator, the court of appeal will appoint the arbitrator. As for the 

institutional arbitration, this matter will be regulated by its rules;  

4) The parties are free to decide on any aspect of the arbitration procedure either in their arbitration 

agreement or by choosing rules of an arbitration institution. If the parties fail to agree on this, the 

arbitral tribunal will conduct the arbitration in such a manner as it concerns appropriate; 

5) The parties can submit proposals to the arbitral tribunal or the courts to carry out intern measures 

of protection;  

6) The language of arbitration can be either Mongolian or other foreign language. The parties are 

free to determine the language of arbitration. If such an agreement fails the language of 

arbitration shall be Mongolian; 

7) The arbitral tribunal may request from the courts to take assistance in taking evidence or other 

judicial act; 

8) Recourse against an arbitral awards and enforcement is only available on the basis of very 

limited grounds well known from the New York Convention of 1958. Unless the international 

convent ions  s ta te  otherwise than this law, international convention shall prevail. 

awards. An ancillary aim of the Convention is to require courts of Parties to give full effect to arbitration agreements 
by requiring courts to deny the parties access to court in contravention of their agreement to refer the matter to an 
arbitral tribunal.] Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) 
(the "New York Convention"). Available at: http://www.uncitral.org/pdf/english/texts/arbitration/NY-
conv/XXII_1_e.pdf 
420Arbitration law on Mongolia, Art 43. Available at: www.legalinfo.mn 
421Arbitration law on Mongolia, Art 42.9. Available at: www.legalinfo.mn 
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Therefore, the 1958 New York Convention and the 1965 Washington Convention422 that were ratified by 

Mongolia will prevail in arbitration. 

 

6.3.1.2. Substantive Laws 

Based on, Foreign Investment law guaranteed that the state shall not nationalize or requisition any 

enterprise with foreign capital. Under special circumstances, when public interest requires, enterprises 

with foreign capital may be requisitioned by legal procedures and appropriate compensation shall be 

made.  These regulations admit to compensate foreign investment of expropriation, but do not define the 

term of compensation.  Also, do not provide the claim amount of dispute such as Korea and Singapore. 

 

Domestic arbitral awards Article 35of the Arbitration law states that an arbitral award rendered in 

Mongolia is shall have the same effect on the parties as the final and conclusive judgment of the court. It 

should be noted423, however, that article 36 of the Act provides procedures for a party wishing to apply to 

the court of competence to set aside an arbitral award rendered in Mongolia. The grounds for setting aside 

a domestic award in Korea are similar to the grounds for declining to recognize or enforce a foreign 

arbitral award, discussed below.  

 

No application to set aside an award may be made after three months from the date on which a party 

received a duly authenticated copy of the awards, nor may any such action be entertained after a 

conclusive judgment of recognition or enforcement of awards has been rendered by a Mongolian 

domestic court. 

There is no corresponding provision under Mongolian law permitting a party to apply for the setting aside 

of a foreign arbitral award, as article 42.4424 of the law does not apply to foreign awards. 

 

Dispute between foreign investors and Mongolian partners, companies or private persons: 

Foreign investment disputes arise from breaches of foreign investment agreements. Arbitration law of 

Mongolia, set forth as clearly that Arbitration agreement  /regardless  of  containing  of  

agreement’s nature  and  forms/  means  a specific type of bargain concluded between parties with a 

422[The 1965 Washington Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States. The purpose of the Washington Convention was to encourage cross-border investment in developing 
states by providing an effective means of enforcing contractual rights. To this end, the Convention established the 
International Centre for Settlement of Investment Disputes. ] 1965 Convention on the Settlement of Investment 
Disputes between States and Nationals of Other States. Available at:  
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf 
423Arbitration law on Mongolia, Art 35; 36. Available at: www.legalinfo.mn 
424Arbitration law on Mongolia, Art 42.4. Available at: www.legalinfo.mn 
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purpose of settling a disputes over any matters, arisen or may arise out of legal relations or other 

Particular type of dispute. Arbitration agreement shall be made in written form and parties concerned may 

conclude such agreement at any time prior or after the occurrence of such disputes. 

 

However, in case of a contract with standards and conditions425 provided by the Civil Code of Mongolia, 

such arbitration agreements shall be made upon occurrence of the disputes. Arbitration agreement shall 

consist of independent arbitration agreement /containing nature and certain form of contract/ signed by 

the parties concerned, and a letter, telegram, official note, fax or other similar documents that express 

agreed parties” willingness to conclude an arbitration agreement  shall  be  considered  as  an  

arbitration  agreement. If any document pertaining to the arbitration agreement is cited in the basic 

contract .between the parties and this is specified in the contract as an inseparable part thereof, this shall 

be considered as an independent arbitration agreement between the parties concerned. Regardless of 

effectiveness of the basic contract of the concerned parties, an arbitration agreement, which is an 

inseparable part thereof, shall be effective426.  

 

Stated by Arbitration law of Mongolia, the disputes on which parties (between foreign investors and 

Mongolian partners, companies, private person) have agreed to undertake arbitrage proceeding are subject 

to jurisdiction of an arbitration427.  

 

Similar provision can be found in Civil Procedures law of Mongolia; it provides that disputes between 

citizens, legal entities shall be resolved by an arbiter if it is provided by law, international treaty to which 

Mongolia is a party or the litigants have agreed so though arbitration agreement428.  If the parties have 

not provided in their agreement to resolve disputes by an arbiter, or have not entered independent 

agreement on the issue or if the inter-governmental agreements do not provide to resolve disputes by an 

arbiter, the claim shall be resolved by Courts. 

 

In the Company law on Mongolia, dispute arise between the parties to an equity joint venture, and the 

board of directors has failed to settle  in through conciliation, may seek resolution through mediation or 

arbitration by an arbitration agency of Mongolia or through arbitration by another arbitration agency 

agreed upon by the parties. If no arbitration clause in the contract or they cannot reach agreement of 

425Civil law on Mongolia, 2002, Art 200, [Standard conditions are inseparable parts of a contract: ‘Conditions 
offered by a party to another; that are not determined by law, but which specifies procedure clarifying law provisions, 
and that shall be used permanently and determined beforehand, shall be standard conditions of contract.] 
426Arbitration law on Mongolia, 2003, Art 11. Available at: www.legalinfo.mn 
427Arbitration law on Mongolia, 2003, Art6. (1). Available at: www.legalinfo.mn 
428Civil Procedures law, 2002, Art13.2. Available at: www.legalinfo.mn 
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arbitration after dispute arises, they can file lawsuit in the Mongolian courts. Similar provision can be 

found in Civil law. It provides the parties of the joint venture have dispute during the interpretation or 

performance of the Agreement, Contract, Article of joint venture, they should firstly try to settle in 

amicably through conciliations or mediations, if these measures failed, they can  require arbitrations or 

litigations to settle it.  

In these provisions, then law emphasizes the first amicable settlement through conciliation and the 

conciliation is the mandate procedures. But there is no any time requirement for the procedure, so while 

the parties to the dispute have shown the evidence of conciliation, they can ask arbitration or file lawsuit 

in the people's courts. 

In Arbitration law and Civil Procedures law, there is similar provision. The difference is that this law 

gives the disputing parties right to choose. Usually the conciliation is the necessary procedure, but if the 

parties are not willing to use conciliation, they can directly ask for arbitration or litigations429. It reflected 

more flexibility and efficiency of Mongolia dealing with the foreign investment. 

 

In regulations on the Foreign Investment law, there is same provisions that disputes between foreign  

investors and Mongolian investors as well as between to foreign investment and the operations of the 

business entities with foreign investors and Mongolian legal or natural persons on the matters relating 

investment and branches of foreign legal persons, shall be resolved  in the Courts of Mongolia  unless  

otherwise provided in the by international treaties to which Mongolia is a paπry or in the agreements  

between the parties430.  

 

From all these provisions I can see, for the  investment  disputes  between  the foreign  investors  

and  Mongolian  partners  of  the  joint  venture,  they  can  use conciliation,  arbitration,  or  

litigation  to  resolve  the  disputes.  If they choose settlement through court, they can only file the 

lawsuit in Mongolian court if the parties agree they can choose the arbitration in Mongolia of foreign 

arbitration. The  dispute  between  foreign  investors  and  other  Mongolian  company,  the 

dispute will  be  subject to the Civil  law,  Company  law  and  other Mongolian  domestic law. 

They can choose arbitration, or the lawsuit in the Mongolian court.  

 

The dispute settlement mechanism for the disputes between the foreign investors and Mongolian 

government: 

The Civil law provides that in filing a lawsuit and responding to lawsuit in the Court, foreigners, people 

without nationality, people without nationality, foreigners, foreign enterprises and other entities shall have 

429Foreign Investment law, Art 25. Available at: www.legalinfo.mn 
430Civil Procedures law, 2002, Art13.3. Available at: www.legalinfo.mn 
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the same equal litigations as the citizens, legal persons and other organizations431.  

Also, the foreign investor can find some provision in Mongolian domestic procedure laws. In 

Administrative Procedure law provides that a citizen, a legal person or any other organization who suffers 

damage because of the infringement upon his or its lawful rights and interests by a specific administrative 

act of an administrative organ or the personnel of an administrative organ, shall have right to claim 

compensation432. Stated by Civil Procedures law that a foreign stateless person, foreign organization 

undertake civil procedure, they have the equal legal right and obligation with Mongolian citizen, 

organizations433.  

 

So far, we can see Mongolian law has provided guarantees to foreign investors to seek compensation and 

claim their right against Mongolian authority through domestic. Administrative procedures law and Civil 

Procedures Law. 

Until  now  Mongolia  did  not  make  specific  and  clear  regulation  for  foreign investors 

to bring investment disputes against Mongolian government434. The several major or foreign investment 

431[For example, I introduce you to one case briefly: Under the Arbitration Rules of the United Nations Commission 
on International Trade in the proceeding between claimants - Sergei Paushok and his Russian invested CJSC 
Golden East company and CJSC Vostokneftegaz company and v. respondent –the Government of Mongolia. In a 
recently published award a tribunal found that the windfall profit tax introduced by Mongolia as well as introduction 
of a penalty for exceeding the limit on employment of foreign nationals were compatible with the FET(Fair and 
Equitable Treatment) Standard established by the Mongolia-Russia BIT431 (Bilateral Investment Treaties). On the 
other hand, the tribunal found that the conduct of Mongolian Central Bank, which without permission of the investor 
processed the gold that was placed in its custody, was attributable to Mongolia and violated the FET (Fair and 
Equitable Treatment) Standard. The case Sergei Paushok[(Claimant Sergei Paushok is the sole shareholder of both 
Golden-East and Vostokneftegaz. The structure of Claimant Paushok's shareholdings, which include Russian and 
Mongolian companies other than Golden-East and Vostokneftegaz)], CJSC Golden East Company and CJSC 
Vostokneftegaz Company v. Mongolia, was decided by a UNCITRAL tribunals composed of Hon. Marc Lalonde 
(President) and Dr Horacio Grigera Naon and Professor Brigitte Stern. The award is further significant for the 
reason that it is one of the few awards that interpret the substantive provisions of the 1995 Model BIT of the Russian 
Federation (which appears to have been the basis of the applicable BIT). It is also apparently the first case, where 
CIS (Russian: The Commonwealth of Independent States (CIS)) investors invoked the BIT protections in a dispute 
with a non-CIS host State.] The decision on jurisdiction and liability in Sergei Paushok, CJSC Golden East 
Company and CJSC Vostokneftegaz Company v. Mongolia. UNCITRAL, Award on Jurisdiction and Liability #April 
28, 2011, Available at: http://ita.law.uvic.ca/documents/PaushokAward.pdf 
432Mongolian Administration procedures law, Article 1. Available at: www.legalinfo.mn 
433Mongolian Civil procedures law, Article 4.1. Available at: www.legalinfo.mn 
434[For example, I introduce you to one case briefly: In Khan Resources Inc., Khan Resources B.V. and Cauc 
Holding Company Ltd. v The Government of Mongolia, UNCITRAL (PCA Case No 2011-09), a tribunal considered 
what methodology to use for calculating damages in an expropriation case. The Mongolian government has recently 
been required to pay one Canadian mining company approximately $100 million for expropriating that company’s 
uranium extraction licences in 2009. This sum is payable to Khan Resources Inc (Khan) pursuant to an arbitral 
award that is the climax of an arbitration proceeding initiated by Khan in 2011 as a result of the Mongolian 
government’s alleged interference in its mining operations. Khan took over the Dornod uranium deposit sometime 
after 1995 from Russia’s Priargunsky Mining & Chemical Enterprise. Khan released a feasibility study in March 
2009 which showed that the project was viable. Shortly afterwards, in July, the Mongolian government passed the 
Nuclear Energy Law (2009), which gave 51% ownership of the operation to the state without compensation to Khan. 
Moreover, in February 2010 the Mongolian government suspended and then cancelled Khan’s mining licences. This 
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laws only provide settlement mechanism between private business parties and do not provide any dispute 

settlement between foreign investors and Mongolian government. 

 

 

6.4. INVESTMENT AGREEMENTS: IMPACTS ON MONGOLIA 

6.4.1. Bilateral Investment Treaties 

A bilateral investment treaty is an agreement between two countries dealing with the treatment 

of investment by individuals or companies from either party to the treaty, in the territory of the 

other party to the treaty setting out from of dispute settlement available to parties when disputes 

arise between nationals of one party (Home State) and other party (Host State)435. The first 

Bilateral Investment Treaty was signed on 25 November 1959, between Pakistan and Germany, 

and entered into force on 28 November 1962436.  

In the decades that followed, BITs were the most popular and dominant legal facility for the 

regulation and protection of foreign investments. Those treaties are characterized by special 

investment rules of highly sophisticated and elaborate character.  

Especially during the 1990s, there was a stark proliferation of BITs. As of 1 January 2002, some 

2099 BITs were in force. According to the figures of the UNCTAD World Investment Report 

2004, the number of BITs increased fivefold from 450 in 1990, to 2250 in the year 2000. 

Between 1994 and 1996 in average approximately 200 treaties per annum were concluded. 

These numbers are impressive since only 450 BITs were concluded in the thirty-one years 

between 1959 and 1990437.  

The end of the Cold War appears to be the main reason for this proliferation in the 1990s438. 

Additional reasons were the economic stagnation in many developing countries (African and 

Latin Americans), and the growing realization that encouragement of foreign direct investment 

expropriation took place immediately after Khan had recommended to its shareholders that they accept a full 
takeover of the company by China National Nuclear Corporation (CNNC), which is owned by the Chinese 
government.] Khan Resources Inc., Khan Resources B.V. and Cauc Holding Company Ltd. v The Government of 
Mongolia, UNCITRAL (PCA Case No 2011-09). Available at: http://www.italaw.com/sites/default/files/case-
documents/italaw4267.pdf  
435Marcus Peter, Multilateral Rules on Cross-Border Investment and the World Trade Organization,  Nomos-
Verlagsgesellschaft, Baden-Baden, Germany (2009), p.44 
436Rudolf Dolizer and Christoph Schreuer, Principles of International Investment Law, Oxford University Press, 
(2008) p.46 
437UNCTAD, World Investment Report, World Investment report, United Nations, New York  (2004) 8. 
438Nougayrede, D., Binding States: a Commentary on State Contracts and Investment Treaties, Business Law 
International, volume 6 (Sept, 2005) No.3, p. 372-395 
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would contribute to national welfare and growth in such countries. By the end of 1999, out of 

the total 1857 BITs, the structure of contracting parties appeared to be as follows439: For 

example  

- 737 BITs (ca.38%) were concluded between developed and developing countries – 

compared with 260 treaties or 68% at the end of 1989; 

- 476 BITs (ca.26%) existed between developing countries – compared with 40 treaties 

or 10% at the end of 1989.  

 

6.4.1.2. Effects of Bilateral Investment Treaties  

Many of the BITs seem to follow the same pattern and include similar features, although their 

quality varies. Normally, such BITs regulate important and contentious – tending subjects such 

as the investment, treatment of foreign investors and investment, expropriation and 

nationalization, transfers of currency, and the Settlement of Investment Disputes440.  

The effect of BITs must be considered ambivalent. On one hand, experience with BITs suggests 

that the amount of foreign direct investment flowing to developing countries is largely 

determined by factors other than investment agreements441. In addition, an increasing number of 

BITs were likely to lead to less transparency and higher operating costs borne on an investor, 

particularly on small and medium-size enterprises.  

On the other hand, where a bilateral investment treaty covers an investment, the specific 

applicable law will be clear, though there may still be significant room for differences in 

interpretation of the terms of such bilateral agreement442.  

At least the BIT furnishes investor, depending on size and credibility, is even given the 

possibility to influence its government in negotiating the BIT achieving more favorable 

conditions depending on structure and intention of the investment.  

If the two countries can use the are-discussion’ opportunity to clarify and fine-tune some of the 

439Hamilton, C.A. and P.I.Rochweger, Trade and Investment: Foreign Direct Investment Through Bilateral and 
Multilateral Treaties, New York International Law Review, volume 18, (2010), No.6 
440Unentugs Shagdar, Mongolian Investment Legal Environment. Seoul, 2013. p.47 
441UNCTAD, World Investment Report 2004, United Nations, New York (2004) xvii. 
442 Beveridge,F.C. and E.M.Graham, Needed: New international rules for foreign direct investment under 
international investment law –Towards international disciplines, Juris Publishing, Manchester University Press (200) 
p.1-237 
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key provisions of the ISDS proceedings, it may in fact contribute to the establishment of the 

workable and reliable proceedings of investment arbitrations between the two countries in the 

future. As have been widely observed in recent investment disputes, many investment 

arbitrations are raised because of the ‘ambiguity’ of the BIT at issue and also determined by the 

‘ambiguity’ of the BIT. This phenomenon underscores the importance of having treaty texts as 

clearly drafted as possible and as practically designed as possible443. 

Furthermore, the ambivalence in the effect of BITs results from the attempt to reach the balance 

inherent in a foreign investment, a balance which is envisaged by the Home and Host State who 

are party to a BIT, viz, how to attacking and protect FDI without damaging the host states 

domestic economies, foreign exchange savings and natural (mining etc.) resources. Resolving 

this conflict in a counter balancing manner is one major obstacle and aim of BITs.  

Bilateral investment treaties always cover future investment; only a few also extend the 

coverage to investment at the time the treaty was made444.  

Initially, BITs were concluded between a developed and a developing country, usually at the 

initiative of the developed country. The developed country - typically a capital exporting 

country - entered into a BIT with a developing country - typically a capital importing country - 

in order to secure additional and higher standards of legal protection and guarantees for the 

investments of its firms than those offered under national laws. The developing country, on the 

other hand, would sign a BIT as one of the elements of a favourable climate to attract foreign 

investors445. 

 

6.4.1.3. Bilateral Investment Treaties signed by Mongolia 

As with an increasing number of new bilateral investment treaties between Mongolia and other countries, 

there is a strong need to study legal implications of individual provisions under bilateral investment 

treaties. Bilateral investment treaties contain many substantive provisions, such as the scope of 

investment, general standards for protection of investment, takings/compensation and transfers. In 

addition, one of the essential components of bilateral investment treaties is dispute settlement-related 

443[In many countries, the ISDS mechanism has become one of the most important issues in any BIT discussion and 
negotiation.] See: Jaemin Lee, Back on the Negotiating Table Again? –Recalibrating Provisions of the Korea-U.S. 
FTA ISDS Proceedings through a Prospective “Amendment”, Meiji University, October 25, 2013., Seoul National 
University Law Foundation, № 2014/7 (2014), at 198. 
444Karl,J., On the way to Multilateral investment rules – Some recent policy issues, Foreign investment law review 
journal, volume 19 (2003) issue 2, 1-29 
445UNCTAD, Bilateral Investment treaties 1959-1999, United Nations, New York and Geneva, (2000) p.1 
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provisions. 

Mongolia has concluded the Bilateral Investment Treaties with 43 countries446 (of which 37 

have entered into force) a listed below.  

Table 38. Bilateral Investment Treaties of Mongolia 

 
Partner Date of Signature 

Date of entry  

into force 

1.  Austria 19-May-01 1-May-02 

2.  Belarus 28-May-01 1-Dec-01 

3.  Belgium and Luxembourg 3-Mar-92 15-Apr-04 

4.  Bulgaria 6-Jun-00 ----- 

5.  China 25-Aug-91 1-Nov-93 

6.  Croatia 8-Aug-06 ----- 

7.  Cuba 26-Mar-99 18-Oct-00 

8.  Czech Republic 13-Feb-98 7-May-99 

9.  Denmark 13-Mar-95 2-Apr-96 

10.  Egypt 27-Apr-04 25-Jan-05 

11.  Finland 15-May-07 19-Jun-08 

12.  France 8-Nov-91 22-Dec-93 

13.  Germany 26-Jun-91 23-Jun-96 

14.  Hungary 13-Sep-94 6-Mar-96 

15.  India 3-Jan-01 29-Apr-02 

16.  Indonesia 4-Mar-97 13-Apr-99 

17.  Israel 25-Nov-03 2-Sep-04 

18.  Italy 15-Jan-93 1-Sep-95 

19.  Japan 15-Feb-01 24-Mar-02 

20.  Kazakhstan 2-Dec-94 3-Mar-95 

21.  Korea, DPR 10-Nov-03 ------ 

22.  Korea, Republic of 28-Mar-91 30-Apr-91 

23.  Kuwait 15-Mar-98 1-May-00 

24.  Kyrgyzstan 5-Dec-99 ----- 

25.  Laos PDR 3-Mar-94 29-Dec-94 

446ICSID and UNCTAD database,  Full list of Bilateral Investment Agreements concluded, 1 June 2013, 
Available at: http://unctad.org/Sections/dite_pcbb/docs/bits_mongolia.pdf; and  https://icsid.worldbank.org/ICSID/ 
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26.  Lithuania 27-Jun-03 3-May-04 

27.  Malaysia 27-Jul-95 14-Jan-96 

28.  Netherlands 9-Mar-95 1-Jun-96 

29.  Philippines 1-Sep-00 1-Nov-01 

30.  Poland 8-Nov-95 26-Mar-96 

31.  Qatar 29-Nov-07 ----- 

32.  Romania 6-Nov-95 15-Aug-96 

33.  Russian Federation 29-Nov-95 26-Feb-06 

34.  Singapore 24-Jul-95 7-Jan-96 

35.  Sweden 20-Oct-03 1-Jun-04 

36.  Switzerland 29-Jan-97 9-Sep-99 

37.  Tajikistan 20-Mar-09 16-Sep-09 

38.  Turkey 16-Mar-98 22-May-00 

39.  Ukraine 5-Nov-92 5-Nov-92 

40.  United Arab Emirates 21-Feb-01 ----- 

41.  United Kingdom 4-Oct-91 4-Oct-91 

42.  United States 6-Oct-94 4-Jan-97 

43.  Vietnam 17-Apr-00 13-Dec-01 

Source: ICSID; and UNCTAD database; and Unentugs Shagdar, Investment Agreements: Positive and Negative 

Impacts on Host Countries. Mongolian Perspective, 2010. www.unentogs.blogspot.kr/2015/04/investment-

agreements-positive-and.html 

In the first Bilateral Investment Treaty between Mongolia and Republic of Korea concluded on 

March 28, 1991, and entered into force on 30 April 1991447. Article 9 set forth method of 

investment disputes between a Contracting Party and an Investor of the Other Contracting Party. 

It provides that: 

“If any dispute cannot be settled within six (6) months from the date either Party 

requested amicable settlement, it shall, upon request of either the investor or the 

Contracting Party, be submitted to the International for the Settlement of Investment 

Disputes established by the Washington Convention of 18 March 1965 on the Settlement 

of Investment Disputes between States and Nationals of other States, on condition that 

the Mongolian becomes a party to this Convention".  

447Unentugs Shagdar, Mongolian Investment Legal Environment. Seoul ,2013. p.89 
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Until that moment the dispute shall be submitted to conciliation or arbitration procedure  to  

be  mutually agreed  upon  on  the  basis  of  the  Washington Convention. Nothing in 

this Article shall be construed to prevent the parties to the  dispute  from  agreeing  upon  

any  other  form  of  arbitration  or  dispute settlement which they mutually prefer and 

agree best suits their needs. 

Article 10 set forth method of disputes between settlements of disputes between the Contracting 

Parties. It provides that: 

 “If a dispute between the Contracting Parties cannot be settled after six (6) months, it 

shall, upon requests either Contracting Party, be submitted to an arbitral tribunal.” 

There  is  no  provision about  the  dispute  between  foreign  investors  and 

government  of host  state. Article 5 only stipulated that the host state cannot expropriate or 

nationalize the foreign investment except for the public benefit.  

There are similar regulations in the BITs between Mongolia and China448, United States449, 

Netherlands450, Italy451, Japan452, Hungary453, Indonesia454, Austria455. 

In BIT between Mongolia and Republic of United States done on January 1997, we can see the 

foreign investors' direct participation in dispute settlement.  

It provides that: Article 6(2) set forth that first the dispute raised between the sides of 

investor and government of host state, they should try to settle it amicably by means of 

conciliation, and dispute about compensation of expropriation, if cannot be settled 

within six months through amicable procedure, the foreign investor can require to 

settlement the dispute before tribunal established by reference to ICSJD convention 

proceedings.  

Here the provision gave a possibility of enlargement of dispute scope to the compensation of 

expropriation. This reflected the flexibility and the further enlarge application of the Washington 

448China – Mongolian BIT, 1993. Available at: http://www.mongolchamber.mn 
449US - Mongolian BIT, 1997. Available at: http://www.mongolchamber.mn 
450Netherlands - Mongolian BIT, 1996. Available at: http://www.mongolchamber.mn 
451Italian-Mongolian BIT, 1997. Available at: http://www.mongolchamber.mn 
452Japan - Mongolian BIT, 2002. Available at: http://www.mongolchamber.mn 
453Hungary - Mongolian BIT, 1998. Available at: http://www.mongolchamber.mn 
454Indonesia - Mongolian BIT, 1999. Available at: http://www.mongolchamber.mn 
455Austria-Mongolian BIT, 2002. Available at: http://www.mongolchamber.mn 
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Convention in Mongolia.  

In the BIT between Mongolia and Saudi Arabia done on March 21, 1998 was provided that:  

“If the dispute cannot be settled in six months according to the measure section 1, the 

dispute will be submitted to court with jurisdiction of the host country, dispute raise 

because of amount of compensation of expropriation submitted to arbitration under the 

ICSID convention done on March 8. 1999  

In the BITs between Mongolia and Cuba, India, Laos, Romania, which contracting states of the 

ICSID Convention, the provision about dispute between the foreign investor and the host 

country set, forth: “When dispute relates to amount of compensation from expropriation, if any 

measure failed during one year, either party can ask for arbitration. The Treaty should make 

their own procedure, they can refer to rules of ICSID and applied law should be law of host state 

(including rules of conflict), or This Treaty on principle of international law accepted by both 

states to the Treaty”. 

From these provisions we can find Mongolia applies the ICSID mechanism not only to the 

member states of the ICSID Convention but also to non-member states. At the same time in all 

these BIT Mongolia guaranteed foreign investors that their investment will not be expropriated 

or nationalized except for public benefit, and further if the expropriation does happens then the 

investor will be appropriately compensated. 

 

6.4.2. Multilateral International Conventions  

Multilateral investment rules are scattered among different legal instruments456. Such rules can be part of 

bilateral treaties, regional investment treaties, multilateral treaties or even the Agreement. Together, they 

form an international investment framework457.  

The most sophisticated and advanced level and compendium of binding multilateral investment rules 

would be the agreement. In fact, certain binding multilateral investment rules were already negotiated and 

adopted during recent decades. However, these rules are limited to certain issues (such as Natural 

456Vocke, M. Investment implications of selected WTO Agreements and the Proposed Multilateral Agreement on 
Investment, IMF Working paper, volume 60 (1997) p.32 
457Wallace, C.D., The Legal Environment for a Multilateral Framework on Investment and the Potential Role of the 
WTO, Journal of WTO, volume 3 (2002), No.2 p.289  
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Resources), scattered within an agreement predominantly dealing with other matters 458  (e.g. the 

agreement on Trade-Related Intellectually Property Rights, the TRIPS Agreement, or the Global 

Agreement on Trade in Services, the GATS Agreement, or of non-binding character.  

The difficulties in negotiating the agreement are evident not only from the high number of negotiating 

parties, but many other circumstances, for example, the increased number of issues to be debated and 

possible changes in government policy of those parties459.  

More participating parties, depending on their economic situation and interest, mean a greater amount of 

diverting stances and an unevenly balanced emphasis on various investment topics. The greater number of 

parties increases the likelihood of frustrating and time-consuming changes in negotiation policies and 

even failure of negotiations as seen most recently with MAI and Doha-Round negotiations. Nevertheless, 

such an extended negotiation forum also has decisive advantages that will be introduced later460.  

As of 2003, multilateral investment rules existed within twenty-eight legal instruments 461 . They 

complement the content of the already existing melting pot of rules contained in bilateral and regional 

investment agreements. Fifteen of these multilateral instruments were of non-binding character and three 

had not been adopted yet. Three of the adopted instruments only had model status. One binding 

instrument was not adopted yet. Thus, nine multilateral instruments were actually both adopted and of 

binding character. The adopted and binding instruments (including adopted models) –which do not have 

the complete content as the contemplated agreements have-were:  

• The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Award 

(adopted in 1958); 

• The World Bank Convention on the Settlement of Investment Disputes between States and 

Nationals of the States (adopted in 1965); 

• The Model of Arbitration Rules of the United Nations Commission on International Trade Law 

(adopted in 1976); 

458Dattu,R. A Journey from Havana to Paris: the Fifty Year Quest for the elusive Multilateral agreement on 
investment, Fordham international law journal, volume 24 (2000) p.275 
459Malanczuk,P. State to State and Investor to State dispute Settlement in the OECD Draft Multilateral Investment 
agreement, in Multilateral Regulation of investment, eds.E.C.Nieuwenhuys and M.M.T.A. Brus, Kluwer law 
international Hague (2001) p.137  
460Marcus Peter, Multilateral Rules on Cross-Border Investment and the World Trade Organization,  Nomos-
Verlagsgesellschaft, Baden-Baden, Germany (2009), p.53 
461World Investment Report 2003; 2008. Such instruments either are resolution of the UN General Assembly and UN 
codes of conduct, conventions and guidelines of the World Bank, one ILO declaration, and diverse WTO 
Agreements and related protocols.   
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• The United Nations Model Double Taxation Convention between Developed and Developing 

Countries (adopted in 2000); 

• The World Bank Convention Establishing the Multilateral Investment Guarantee Agency 

(adopted in 1985); 

• The Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between two Parties 

of which only one is a State (adopted in 1993); 

• The Agreement on Trade-Related Investment Measures (adopted in 1994); 

• The General Agreement on Trade in Services (adopted in 1994); 

• The Agreement on Trade-Related Aspects of Intellectual Property Rights (adopted in 1994); 

• The World Trade Organization’s Fourth Protocol to the General Agreement on Trade in Services 

on Basic Telecommunications Services (adopted in 1997); 

• The World Trade Organization’s Fifth Protocol to the General Agreement on Trade in Services 

on Financial Services (adopted in 1997).  

A closer look at these instruments reveals three elements (or developments), which are rather striking.  

First, seven of the twelve instruments originate in the 1990s, but before that time period only one 

instrument was adopted. As already explained above with regard to regional investment treaties, this 

proliferation seems to have been mainly caused by the end of the Cold War period and the succeeding 

accelerating international investment activities that followed. Such development also negates the 

argument that the high increase of bilateral treaties in the 1990s makes multilateral investment rules 

superfluous.  

Secondly, the adopted legal instruments and models for multilateral and models for multilateral 

investment rules seem to belong predominantly to three forums – the United Nations (particularly 

UNCTAD462), the WTO and the World Bank. These forums have been dealing with investment issues on a 

less intensive basis since their existence. Thus, it must be acknowledged that these forums have the 

greatest competencies and are most experienced in negotiating, adopting and even enforcing such rules. 

This assessment may lead to the conclusion that these forums are also the best candidates for negotiating 

and hosting the Agreement.  

And finally, six, hence fifty percent, of the a fore mentioned multilateral binding instruments were 

adopted within the framework of the WTO, emphasizing that the WTO can be considered the most 

favored and advanced multilateral forum for (binding) multilateral investment rules463. Although, these 

462Seid, S.H. Global Regulation of Foreign Direct Investment, Ashgate Publishing Limited, Burlington (2002) p.1-
276. 
463Dattu, R. A Journey from Havana to Paris: the Fifty Year Quest for the elusive Multilateral agreement on 

319 

 

                                           



WTO rules are limited in scope and sector, their existence alone, in a forum that has 151 Member States 

(August 2007), must be seen as success and a potentially solid basis for further for negotiations.  

 

6.4.2.1. Implementation of the Multilateral International Conventions in Mongolia 

As of October 24 1994 the Mongolia has adopted the 1958 New York Convention on Recognition and 

Enforcement of Foreign Arbitral Award464. The major catalyst for the development of an international 

arbitration regime was the adoption of New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards 1958. The New York Convention continues to set standard requirements for a 

successful international arbitration process465. 

The convention provides for international recognition of agreements and awards by national courts. The 

success of the Convention is well illustrated by three factors. First, over 147 countries are party to the 

Convention466. 

Secondly, for purpose of interpreting and applying the New York Convention, it is now common for the 

courts of one country to look to the decisions of other foreign national courts to see how specific 

provisions have been interpreted and applied. While these national court decisions are not automatically 

binding, such applications of the development if international arbitration practice and law which is 

increasingly of significant influence on parties, arbitrators and national courts, regardless of nationality.  

Thirdly, and this follows from the above two points, it is now generally accepted that agreements to 

arbitrate and arbitration awards will be enforced by the courts of most countries which are party to the 

New York Convention. Upholding arbitration agreements and awards is an absolute prerequisite if 

international arbitration is to succeed and the New York Convention has provided the framework for this 

success467.  

The New York Convention was followed by a series of Bilateral and Multilateral Conventions. They had 

investment, Fordham international law journal, volume 24 (2000) p.315; Supra note 38; Brittan,L. Building on the 
Singapore Ministeral: Trade, Investment and Competition, in The Urugay Round and Beyond: Essays in Honour of 
Arthur Dunkel, edJ.Bhagwati, Springer Verlag, Berlin (1998) p.265-277 
464UNCITRAL’s database, Available at: http://www.uncitral.org/uncitral 
465UNCITRAL’s database, Available at: 
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html 
466The International Trade Centre's (ITC) database, New York Arbitration Convention, List of Contracting States, 
Available at: http://www.newyorkconvention.org/contracting-states/list-of-contracting-states 
467A/CN.9/WG.II/WP.186 - Settlement of commercial disputes: Revision of the UNCITRAL Notes on Organizing 
Arbitral Proceedings, UN, New York, 2014. Available at: http://daccess-dds-
ny.un.org/doc/UNDOC/LTD/V14/079/99/PDF/V1407999.pdf?OpenElement 
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varied purposes and were directed generally to different areas of international business. None of these 

conventions, with the exception of the ICSID Convention, have achieved anything like the level of 

success of the New York Convention.  

There are number of international and regional conventions related to arbitration. These include the 

European Convention on International Commercial Arbitration 1961, Washington Convention on the 

Settlement of Investment Disputes between States and National of other States 1965, European 

Convention Providing a Uniform law on Arbitration 1966, Settlement by Arbitration of Civil Law 

Disputes Resulting From Economic Scientific and Technical Co-operation 1972, Inter-American 

Convention on International Commercial Arbitration 1975, MERCOSUR Agreement in International 

Commercial Arbitration 1998, Amman Arab Convention on Commercial Arbitration 1987, Treaty 

establishing OHADA, 1993468.  

After a long time of consideration and along with domestic situation and international economic 

environment improvement, Mongolia signed the ICSID Convention on May 28, 1996469.  

Once Mongolia ratified the ICSID Convention, Mongolia made such notification to the Centre that 

pursuant to Article 1(2) of the Convention, the Centre shall be to provide facilities for conciliation and 

arbitration of investment disputes between Contracting States and nationals of other Contracting States. 

From then on, foreign investors can apply the mechanism of the ICSID Convention for claim of 

compensation resulting from expropriation and nationalization against Mongolian government.  

 

6.5. Important Issues of Dispute Settlement Mechanism in Mongolia 

6.5.1. Arbitration Issues 

Arbitration law applies to all arbitrations seated in Mongolia but do not provide about apply to 

international arbitrations regardless of the seat of the arbitrations. Based on, Foreign Investment law 

guaranteed that the state shall not nationalize or requisition any enterprise with foreign capital. Under 

special circumstances, when public interest requires, enterprises with foreign invested capital may be 

requisitioned by legal procedures and appropriate compensation shall be made. These regulations admit to 

compensate FDIs of expropriations, but do not define the term of compensations.  

468Supra note: 491. 
469 ICSID’s database, List of contracting states and other signatories of the convention ,as of April 11, 2014, 
Available at: 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=ContractingStates&ReqFro
m=Main 
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Domestic arbitral awards Article 35 of the Arbitration law states that an arbitral award rendered in 

Mongolia shall have the same effect on the parties as the final and conclusive judgment of the courts. It 

should be noted, however, that article 36 of the law provides procedures for a party wishing to apply to 

the court of competence to set aside an arbitral award rendered in Mongolia. The grounds setting aside a 

domestic award in Mongolia are similar to the grounds for declining to recognize or enforce a foreign 

arbitral award.  

No application to set aside an award may be made after three months from the date on which a party 

received a duly authenticated copy of the award, nor may any such action be entertained after a 

conclusive judgment of recognition or enforcement of the award has been rendered by a Mongolian court. 

There is no corresponding provision under Mongolian law permitting a party to apply for the setting aside 

of a foreign arbitral award, as Article 35 of the law does not apply to foreign awards.  

 

6.5.2. Applicable Domestic Laws 

Based on, Arbitration Law of Mongolia, there is no any provision about choice of applicable law and in 

Rules of MIETAC (Mongolian International Economic and Trade Arbitration Chamber), which is special 

used in foreign investment dispute, there is also no any provision about choice of law. Because, in 

investment agreements with foreign investors Mongolia can clearly express that any dispute first be 

resolved apply laws of Mongolia and only if really needed should international laws can be applied. As to 

the applicable international laws and considering diversity of interpretation in international laws, 

Mongolian scholars always claim the applicable international law should be recognized and accepted by 

Mongolia470.  

In my opinion may represent the understanding among Mongolian scholars however that is the applicable 

international law should be:  

a) principles and rules of international law stipulated and recognized in the law of host state;  

b) BIT of which the host state is a member;  

c) the universally recognized principles and rules of international law about treatment of the foreign 

party. New principles of international law can be developed by developing countries.  

 

For example the UN Assembly declarations or resolutions in the 1970s. These new principles can be 

appropriate and practicable international law and used in Mongolia471. 

470The Arbitration and Business law, National Arbitration Press; Ulaanbaatar, 2005, №01( 06) 
471Supra note 1 
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6.5.3. Court Involvement and Judicial Litigation  

When foreign investment disputes happen, administrative resolutions always arethe first choice or sole 

choice. Even though the parties choose arbitration or litigation, under the strong administrative influence, 

the law is easily ignored or suspended. The resolution of dispute often lacks transparency and due process.  

Thus, the key point is to established a more efficient court system and curtail the bureaucracy and 

reinforce transparency of administrative procedures.  

There are many disputes that belong to the exclusive jurisdiction of courts. We can see it on Article 7.1 of 

Arbitration law472, and Article 13.3 of Civil Procedures Law473. The court, at the same time, has a strong 

authority to supervise jurisdiction and judgment of arbitration. We can assume that the jurisdiction of 

arbitration is restricted to a limited scope in Mongolia.  

 

6.5.4. Qualifications of Arbitrator and Awards 

The experience and outlook are also vital qualifications of an arbitrator. It is becoming increasingly 

important for international arbitrators to show their awareness of the world of international investment 

relations and of the different traditions, aims, and expectations of the people of that world.  

The qualified arbitrators play a significantly important role in forming a reliable arbitral institution. As a 

consequence, an arbitrator must possess the certain qualifications, including education and training, 

efficiency languages, experience and outlooks.  

The most important qualifications for an arbitrator is that he is experienced in the law and practice of 

arbitration. In this way, it is not very useful to appoint an arbitrator who is an experienced lawyer but is 

short to useful experience of arbitration.  

Considering this point, the arbitral process will depend on the quality of the Mongolian arbitrators. 

However it can be said that Mongolian national arbitration still has need a long way to catch up to the 

world level. In regard of all these Mongolian National and International Arbitration still need to go a long 

way to catch up with the world level.  

472[Disputes, that are not subject to jurisdiction of an arbitration: Disputes, stipulated in Article 13.3 of the Civil 
Procedures Law and disputes, subject to court, other authorized bodies and officials are not subject to jurisdiction of 
arbitration.] 
473 [If the parties have not provided in their agreement to resolve disputes by an arbiter, or have not entered 
independent agreement on the issue or if the inter – governmental agreements do not provide to resolve 
disputes by an arbiter, the claim shall be resolved by Court.] 
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6.5.5. Enforcement and Recognitions of Foreign Arbitration Awards in Mongolia 

In my view, this is a key problem in Mongolian arbitration. Exactly, the enforcement of foreign arbitral 

awards is not enough in Mongolia. In some case the party who has lost the lawsuit may refuse to 

recognize an arbitral awards. The 1958 United Nations Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards is the main vehicle for enforcing arbitral awards at the international level. The 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards established protections for 

the recognitions and enforcement of arbitral awards which issued in states both participant and non-

participant to the convention474. All member of countries have the duty to recognize and enforce arbitral 

awards, regardless of where they were made. Therefore, that procedure may be adapted to the different 

laws of the participant countries. 

Mongolia’s 2003 Arbitration Law stipulates that the procedure for the recognition and enforcement of 

foreign arbitral awards shall be in accordance with the 1958 New York Convention. But, the law does not 

apply to foreign arbitral awards generally, and it is unclear whether the law is intended to be applied to 

awards made in New York Convention member countries only, or is it intended to provide for relevant 

procedures. Constitutionally, International Conventions are automatically part of Mongolian laws475.  

The enforcement of foreign arbitration award through local judicial proceedings is controversial in 

Mongolia. Having been previously indicated, it is nearly a generally accepted fact that the court of law 

systems as Mongolia are facing the issues within the system itself, including detrimental political 

influence and corruption476.  

In this way, once the enforcement of the foreign arbitration award by the courts is sought, it is very likely 

that such enforcement process consumes much time and it is also possible that further, and probably 

unnecessary, cost for such enforcement is required to the corrupt and bureaucratic system477. Thus it turns 

away from the inherently original concept of and desire for Mongolian arbitration mechanism, which was 

except to save both costs and time. 

New York Convention has a main role in foreign award enforcement in Mongolia. Its principles and 

provisions must be taken into account by a Mongolian Judge elementary. Accordingly, all internal 

474Unentugs Shagdar, Litigation of Mongolia, Mongolian Investment Legal environment, Seoul, 2012. 
475Ш.Үнэнтөгс, Enforcement of Competition Policy and Law Today in Mongolia and its Challenges, Төгс эрх зүйн 
төлөөх тэмүүлэл, Сөүл-Токио-Нью Йорк, 2014.    
476Unentugs Shagdar. The Legal Environment and Risks for Foreign Direct Investment in Mongolia. Attorney at Law. 
JP Law Group. Seoul.,2012-14;  
477The National Arbitration journals, Mongolian National Arbitration Press; Ulaanbaatar, 2004, №03( 05) 
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legislation of Mongolia related to foreign award enforcement must be convenient to the provisions of the 

convention basis on the direct effect of international agreements in Mongolia under Mongolian 

Constitution. Therefore, this situation gives predictability regarding enforcement of an award for foreign 

parties. 

 

Figure 25.Investment disputes are increasing:  

Below are the procedures for executing an international arbitration award in Mongolia. Under the 

Arbitration Law, the Mongolian local Courts are authorized to process enforcement of a foreign and 

international arbitration award in Mongolia, provided that:  

1) The award is granted by an arbitrator or a board of arbitrators in a country with which Indonesia is 

bound by an agreement, either bilateral or multilateral on the confirmation and implementation of a 

foreign arbitration award (such as the Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards, known as the 1958 New York Convention).  

2) Enforcement is limited to awards that, under Mongolian laws, are included in the scope of trade 

/commerce law.  

3) The award is not contrary to public policy.  

4) A write of execution (exequatur) of the award has been obtained from the judge of the local Courts.  

The parties shall be obliged to fulfill the arbitration award:  

- If any of the parties fail to implement the award, the other may appeal to a court of appeal pursuant to 

the procedures on enforcement of a court decisions.  

- Unless otherwise stipulate in laws, international treaties to which Mongolia is a signatory, the period 

of limitation to appeal to a court, according to the Law shall be 3 years from date of award’s coming 



into force.  

- Timing of an appeal to a court about enforcement of foreign arbitration award shall be the same as 

provisions.  

In addition, arbitral tribunals in Mongolia decide disputes in accordance with the rules of the law chosen 

by the parties as applicable to the substance of dispute, Mongolian Arbitration Law, Article 34.  

For arbitral proceedings involving more than one arbitrator, arbitral decisions are made, unless otherwise 

agreed, by majority vote of arbitrators involved. Awards are presented in writing and signed by the 

arbitrator or arbitrators, Arbitration Law, Article 37. Awards must provide the names of the arbitral 

tribunal, the place of arbitration, the date, and the legal reasons for the arbitral award and, unless 

otherwise agreed to or settled by parties, arbitration costs, Arbitration Law, Article 37. Within 30 days of 

receipt of an award, unless otherwise agreed, a party may, with notice, request an arbitral tribunal to 

correct computational and clerical or typographical errors, Arbitration Law, Article 39.  

Parties are required to execute the arbitral award. If a party fails to execute the award, then the other party 

may submit a request to the Court of Appeals to enforce the award, Arbitration Law, Article 42. The fact 

that a court of appeal has not written enforcement notification based on legal grounds or for uncertain 

reasons, does not serve as grounds for not enforcing decisions thereof and in this case, court decision 

enforcement body shall carry out enforcement activities at its own initiative. 

 

6.6. CONCLUSION  

International investment law has undergone remarkable transformations in relatively short time in 

Mongolia. In my opinion, by recognizing the unique problems caused by inconsistency in the context of 

investment arbitration, we can begin to move forward to consider how best to resolve these challenges.  

Thus, Mongolia should reform and improve its current investment dispute arbitration legislations, 

especially, enforcement of foreign arbitration awards. In doing so, when a dispute between foreign 

investors and the Mongolia as host state arises, foreign investors can seek a satisfactory resolution 

through the domestic procedure and avoid the application of ISDS protection mechanisms. It’ll be a 

mutual benefit for both parties. However, some researchers point out the current investment dispute 

arbitration legislation is adequate for investment at present. There is no need to change the regarding laws 

or add additional laws that will adversely affect the current laws. For examples, the enforcement of 

foreign arbitration award through local judicial proceedings is controversial in Mongolia. As  previously 

indicated, it is nearly a generally accepted fact that the court of law systems in Mongolia are facing the 
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issues within the system itself, including detrimental political influence and corruption. 

Mongolia is a party to the New York Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards. Foreign awards will generally be enforced without re-examination of the merits. However, 

Mongolian courts will only enforce judgments of foreign courts where a relevant bilateral treaty exists 

regarding reciprocal enforcement. Relatively few such treaties exist, mostly with former socialist 

countries. One clear priority for reform in the area of judicial capacity and contract enforcement is 

systematic, targeted judicial training in areas of commercial and administrative law. 

However, in my opinion, foreign investment laws, articles of the investment dispute arbitration regulation, 

and concerns of BITs should be changed and amended especially considering the short time it takes to 

draft regulations. Also, we need to define in the BITs the parameters for the activities of tribunals in 

investor-state arbitration. 

On the other hand, the multiplication of investment agreements with investor-state dispute settlement 

provisions has raised the risk of multiple and conflicting awards, as the same dispute can lead to awards 

under different treaty regimes, as well as under different contracts. The more options parties have to 

resolve their international investment disputes in different fora, the greater the risk of multiple and 

conflicting awards would incur.  

BITs establish a legal framework for the treatment and protection of foreign investment and investors and 

any claims arising from the treaty are treaty claims. Foreign investment also involves contracts between 

the investor and the host state or entities of the host state, for example in the form of concession 

contracts478. Although the rights of the investor under each instrument are different, sometimes they may 

overlap. When a State-owned company breaches a contract concluded with a foreign investor – or when 

the host state breaches the contractual commitments assumed with a company in which a foreign investor 

has a stake, investors may have both contract and treaty claims against the host state. This has an impact 

on determinations of domestic jurisdiction. 

BITs and international investment agreements, rather than establishing clear and predictable 

obligations with respect to state responsibility for expropriation and the treatment of foreign 

investment, have incorporated vague provisions and an uncertain international law. Uncertainty 

is compounded by the increasing number of international agreements imposing investment 

obligations. Although negotiations for the proposed MAI have been abandoned, a multilateral 

framework on investment may be negotiated in the future, perhaps under the auspices of the 

WTO.   

478Yannaca-Small, K, Improving the System of Investor-State Dispute Settlement, OECD Working Papers on 
International Investment, OECD, 2006. 
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Both of these negotiations may result in further investment protection obligations. As a result of 

existing obligations and future investment liberalization, Mongolia will increasingly have to 

consider whether proposed legislation, regulation, decisions and policies are consistent with 

their obligations under international investment law.  

The focus throughout this chapter has been the extent to which international law constrains and 

should constrain domestic regulatory authority with respect to the protection of foreign 

investment. International investment law should not be the vehicle for the institutionalization of 

a certain conception of property rights or the globalization of a Lockean conception of property 

rights and the host state. It is tempting to rely on principles of respect for private property or 

acquired rights as a basis for compensating foreign investors. The level of investment protection 

in international law for foreign investment should be based on a policy of promoting investment 

flows that are welfare maximizing for both host states and foreign investors.  

Treaty shopping undermines the principle of reciprocity which bilateral treaties are based on and 

subjects host countries of FDI to more investor-state disputes, which otherwise could not be 

brought before international arbitration. Therefore, it further damages the current international 

investment regime functioning upon the ISDS mechanism of ad-hoc nature, which has already 

been going through the so-called ‘legitimate crisis,’ characterised by an inconsistency of rulings 

and opacity of arbitral procedures. 

I argued that states should determine compensation policy for government measures that affect 

the value of investments. In other words, compensation policy should not be harmonized to an 

international minimum standard and investors should treat each state's compensation policy for 

regulatory and property rights transitions as another factor in assessing the suitability of the host 

state for investment. While the analysis in this chapter favours significant domestic autonomy in 

determining compensation policy for government policies that affect the value of investments, 

in order to promote flows of foreign investment that will be welfare-maximizing to investors 

and host states over the long-term, investment protection policy must strike a balance between 

stability, security, predictability and fairness for the foreign investor and the ability of states to 

determine domestic policy and to regulate the economy and property uses.  

An approach promoting domestic regulatory autonomy is not intended to licence arbitrary, 

opportunistic or oppressive state conduct. In these circumstances a non-compensation policy is 

inappropriate. Such measures are unlikely to be based on welfare-maximizing policies or be 

designed to maximize the flows of and benefits from foreign investment over the long-term. 

Foreign investors are particularly vulnerable to opportunistic state conduct because they lack 
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effective political representation (voice) and, often, cannot leave the state without losing the 

benefit of their investment (exit). An international minimum standard of investment protection 

is required to protect foreign investors from such conduct.  

In addition, I have argued that investment protection policy should ensure that foreign investors 

are treated fairly and equitably (FET). However, the Fair and Equitable Treatment (FET) 

standard used in BITs is too vague and subject to wide variations of interpretations. Thus, the 

requirement for FET should be limited to fair and equitable procedural treatment. In order to 

discipline state measures that damage and injure foreign direct investment, the minimum 

standard of treatment should require compensation in cases of clearly unreasonable measures. 

That deferential standard of review should be further elaborated to affirm a positive right of 

governments to regulate and to clarify that government measures need not be the least 

investment restrictive. (For example, investment agreements and tax dispute arises between Rio 

Tinto and Mongolia; and case of the Aluminum Corporation of China Limited (Chalco) and 

Mongolia479. and Khan Resources Inc., Khan Resources B.V., and Cauc Holding Company Ltd. 

v. Mongolia, UNCITRAL case480.) 

The investor-state dispute settlement (ISDS) clauses are a main investor protection mechanism, 

adopted by most IIAs. The ISDS clauses enable foreign investors to take legal action in 

international arbitration against host countries, thus giving them a fair hearing opportunity 

before an independent and neutral tribunal. Since the first publicly available ISDS case was 

initiated in 1987, the number of known ISDS cases has been rising and reached 568 by the end 

of 2013, with 57 cases registered in 2013 alone (UNCTAD, 2014b)481.  

However, the increasing number of ISDS cases has brought concerns for host countries and has 

revealed deficiencies of the current ISDS mechanism such as a lack of transparency, 

inconsistencies of arbitration decisions and the possibility of treaty shopping. 

Whether a government measure is clearly unreasonable could be assessed based on a number of 

factors including: the nature and purpose of the government measure; whether there is a rational 

connection between the purpose of the measure and the treatment of the foreign investor; the 

479 Jamian Ronca Spadavecchia, Nationalism, Pastoral Nomadism, and Political Risk to Natural Resource 
Investments in Mongolia: Case Studies of the Aluminum Corporation of China Limited (Chalco) and Rio Tinto, 
Journal of Political Risk, Vol. 2, No. 6, June 2014. Available at: http://www.jpolrisk.com/nationalism-pastoral-
nomadism-and-political-risk-to-natural-resource-investments-in-mongolia/  
480Khan Resources Inc., Khan Resources B.V., and Cauc Holding Company Ltd. v. The Government of 
Mongolia, PCA Case No. 2011-09, Award on the Merits, UNCITRAL, 2015. Available at: 
http://www.italaw.com/cases/604#sthash.EWwBNFel.i5r77HbD.dpuf  
481UNCTAD. (2014a). Database of Treaty-based Investor-State Dispute Settlement Cases. Retrieved 28 April, 2014, 
from http://unctad.org/en/pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-Tools.aspx     
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level of protection against risks to health, the environment or public order that a state deems is 

appropriate; whether the measure is specifically directed at the investor; the impact of the 

measure on the reasonable investment-backed expectations of the investor; and whether the state 

is attempting to avoid investment-backed expectations that the state created or reinforced 

through legislated commitments or other official acts.  

An interpretative note could accompany the above articles to provide guidance on what 

constitutes a clearly unreasonable measure and what type of measures would violate the 

minimum standard of treatment. This is a preliminary list of factors to consider.  Future 

investment liberalization should consider more elaborated standards for reviewing when 

Mongolian government measures cause economic injury to foreign investment and whether 

these Mongolia measures are in some sense arbitrary. 
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CHAPTER SEVEN 

CONCLUSION AND RECOMMENDATIONS 

Mining sector is a key sector for the Mongolian economy. Foreign direct investment in the mining sector 

is supportive of poverty reduction, environmental protection and sustainable development. During the 70 

years of Soviet socialism, Mongolia’s economy gradually shifted from a nomadic to a relatively 

mechanized agricultural and industrialized society. The process of foreign invested industrialization in 

Mongolia recorded high rates of growth. However the industrial base has remained undeveloped. There 

were very few firms, and apart from electricity generation, the main 46 industrial activities were relatively 

unsophisticated: processing animal by-products and mining.  

 

During the socialist period Mongolia successfully used the FDIs. For example as country of nomadic 

livestock breeding economy for the long time it could  diversify the economy by industrialization thanks 

to the foreign direct investment from Soviet Union and other CMEA socialist countries.  

 

Also, past two decades Mongolian government has been paying significant attention to FDIs. As a result, 

a more favorable external and internal legal environment was established, in order to provide a free and 

open regime for business (incentives such as tax exemptions, deductions and policies aimed at 

encouraging exports have been put in place under the Foreign Investment Law and other related laws); 

this has had an important impact, leading to an increase in the total amount of FDI as well as in the 

breadth of the sectors. 

 

A number of important laws and policy documents have been adopted, and national development bank 

has been established to address the enormous infrastructure needs. The Fiscal Stability Laws set a broad 

framework for managing commodities revenues. A ‘Human Development Fund’ was created with the aim 

of distributing mining proceeds widely to the population. Mongolia also signed up to the Extractive 

Industries Transparency Initiative and achieved full compliance status in 2010. As a vibrant democracy, 

Mongolian government can rise to the challenges. By doing so, it would not only secure its own future 

but give hope to many resource rich-countries around the world that are currently mired in autocracy, 

corruption and inequalities.  

 

Mongolia has a great opportunity to become the high income economy or in other word a developed 

country. Mongolia is landlocked country and it imports most of the products, equipment when the 

transportation cost for export and import is much high. The key is to attract more foreign investments to 

Mongolia to get benefits by supporting the high technologies manufacturing and light industries, establish 
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the industrial park, more jobs, and vocational training program for human resources. 

 

These factors are giving to Mongolia big chance to promote Mongolian manufacturing industry and 

Mongol could become key exporting country or major distributor for them. FDI is increasing every year 

but it is not investing into actual sectors. Since 90s, most of FDI inflows take place in mining, trade and 

catering sectors. 

 

Mongolia is the only country, which does not have many free trade agreements among the WTO countries. 

Mongolia has just one FTA. Japan and Mongolia signed a Free Trade Agreement in 2015. The aim of a 

free trade area is to reduce barriers for easy exchange so that trade can grow because of specialization, 

division of labor, and most importantly via comparative advantages. When country has a FTA, it will 

increase the income, wealth, and welfare to everyone in the nation. Thus, Mongolia needs to have FTA 

with neighboring countries at least or with economically and politically strategic countries. 

 

The comparison is conducted in three countries: China, Korea and Japan, which are world's largest 

importers of coal, iron ore, uranium, and copper. After determining Mongolian position in these three 

markets, strategy to enhance Mongolian position is formulated. Mongolian mineral resource and business 

economic development are the major determinants of demand about mining products. The China’s market 

is depending on economic sector developments. Besides, high industry development and business 

competition are main factors for increasing demand of mining products in Japan and Korea. China, Japan 

and Korea use almost 33 percent of the total world mining productions in every years. For Mongolia, 

main mining export is based on coal, copper, uranium, oil, REE elements, gold, iron ore and zinc, 

meanwhile the China mostly imported mining products from Mongolia and Japan and Korea market is 

closest with Mongolia.  

 

Mongolian mining product obtained the largest market share in China, meanwhile Japan and Korea have 

transportation problem with high cost.  They are nearby, accessible to the oceans, and capable of 

providing investment, equipment and technology. Japan and South Korea in particular can help change 

the structure of Mongolia raw materials-dominated exports. Different characteristics will generate 

different strategies for every country. China has high demand of coal, iron ore and copper products. Thus,  

iron ore and copper segments are more profitable in China. Meanwhile, Japan has less resource and high 

demand for industries that steel, shipbuilding, automobile and electric industry. Thus, coal and copper, 

uranium should be exported with competitive price and faster transportation than Australia, China, 

Kyrgyzstan and Chilean suppliers.  
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Nowadays, Mongolian foreign trade balance was positive but it does not increase due to real growth. It 

was just sharp in coal, gold and copper prices in the world market. Now, however, Mongolia is facing the 

economic crisis because of price drops in the markets. Therefore, Mongolia needs focus on inviting FDI 

into such sectors and good management policy for attracting FDIs. 

 

7.1. Issues need to improve in legal environment 

1. Based on previous chapters’ conclusion, present legal environment in mining sector for foreign direct 

investment is attractive. Government of Mongolia has policy to improve legislation to attract foreign 

investment. This improvement should be based on calculation of economic benefits to the economy, then 

it should be formulated into the legislation. Mining sector’s legislation must be well inter-related to other 

legislations. For instance, if Mongolian Minerals Laws provisions regarding equipment, machinery 

depreciation graphics, loss carried over to following years cannot be used as it stated, then it should be 

taken out of this law, if possible to amend it to appropriate other laws and utilize or make it clear status of 

this provisions. It is necessary to establish legal environment to attract FDIs into certain regions of the 

country, provide different level of tax break if investment is helping to build local infrastructures. It is 

necessary to establish (improve) legal evaluation system of foreign direct investment comparing its 

direct/indirect economic benefits to Mongolia.  

 

In 2004-2008, Mongolian Government program stated that it will support foreign direct investment policy. 

However, this needs to classify types of the FDI in detail, such as legal environmental protection, value 

added production etc. Also we must take into account the legal environment change to foreign direct 

investments into exploration, mining of non-traditional minerals. Future investment liberalization should 

consider more elaborated standards for reviewing when Mongolian government measures cause economic 

injury to foreign investment and whether these Mongolia measures are in some sense arbitrary. 

 

2. International investment law has undergone remarkable transformation in relatively short time in 

Mongolia. In my opinion, by recognizing the unique problems caused by inconsistencies in the context of 

investment arbitration, we can begin to move forward to consider how best to resolve these challenges.   

Thus, Mongolia should reform and improve its current investment dispute arbitration legislations. In 

doing so, when a dispute between foreign investors and the Mongolia arises, the foreign investors can 

seek a satisfactory resolution through the domestic procedure and avoid the application of Investor-State 

Dispute Settlement (ISDS) mechanism and other international standards for investment protections. It’ll 

be a mutual potentially benefit for both parties.  However in my opinion, foreign investment laws, article 

of the investment dispute arbitration regulations, and concerns of BITs should be changed and amended 

especially considering the short time it takes to draft regulations. Also, the level of investment protection 
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in international law for foreign investment should be based on a policy of promoting investment flows 

that are welfare maximizing for both host states and foreign investors. 

 

One of the key issues to be reviewed in this procedure is the concept called “indirect expropriation,” 

which occurs when a governmental measure is tantamount to expropriation, even if an actual 

expropriation does not happen. The problem with this sector is that it inevitably involves examination of a 

wide range of national policies, such as environmental policies, security policies, and financial policies, as 

long as a foreign investor claims that his/her investment has virtually evaporated because of the host 

state’s policy at most important issues. I argued that states should determine compensation policy for 

government measures that affect the value of investments. In other words, compensation policy should 

not be harmonized to an international minimum standard and investors should treat each state's 

compensation policy for regulatory and property rights transitions as another factor in assessing the 

suitability of the host state for investment. An international minimum standard of investment protection is 

required to protect foreign investors from such conduct. 

 

3. Even though, Mongolia ratified the international conventions, especially, ICSID Convention has been 

rarely used in Mongolia and the relevant legal material and practice are in their infancy.482 After 

changing to democracy, Mongolian government approved a huge number of laws, treaties and 

amendments in a short period of time without in-depth discussions, or taking the public interests, cultural 

and historical attributes of society into account. Also in short time, large amount of foreign legislation and 

institutional systems were introduced to Mongolia without regard to the Mongolian socialist mind set. 

Even today Mongolians do not understand what real deliberative decision-making is, and why public 

participation is so important. In addition, considering the current situation, it is critical for Mongolia to 

prepare for need of the capacities to analyze treaties, to understand the interaction between treaties and 

the understanding of the other contracting party, and to understand that more balanced investment treaties 

increase economic developments, prosperity and stability for all parties of a BIT under ISDS mechanisms 

in Mongolia.  

 

The investor-state dispute settlement (ISDS) clauses are a main investor protection mechanism, adopted 

by most IIAs. The ISDS clauses enable foreign investors to take legal action in international arbitration 

against host countries, thus giving them a fair hearing opportunity before an independent and neutral 

tribunal. 

482[For example, Alstom (Italy) v. Mongolia case. Subject matter: Supplier of equipment and services for the power 
generation market. Thermal energy project, dispute relating to boiler rehabilitation; Claim: Information not publicly 
available.] Alstom Power Italia SpA, Alstom SpA (Italy) v. Mongolia, ICSID Case No. ARB/04/10, 2006. Available 
at: https://icsid.worldbank.org/apps/icsidweb/cases/Pages/casedetail.aspx?caseno=ARB/04/10&tab=PRO  
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I have argued that investment protection policy should ensure that foreign investors are treated fairly and 

equitably. However, the “fair and equitable” treatment standard used in BITs is too vague and subject to 

wide variations of interpretation. As a result of existing obligations and future investment liberalization, 

Mongolia will increasingly have to consider whether proposed legislation, regulation, decisions and 

policies are consistent with their obligations under international investment law. The focus throughout this 

study has been the extent to which international law constrains and should constrain domestic regulatory 

authority with respect to the protection of foreign investment.  

 

4. Mongolia is the only country, which does not have many FTAs among the WTO countries. Mongolia 

has just one FTA. Japan and Mongolia signed a Free Trade Agreement in 2015. The aim of a free trade 

area is to reduce barriers for easy exchange so that trade can grow because of specialization, division of 

labor, and most importantly via comparative advantages. When a country has a FTA, it will increase the 

income, wealth, and welfare to everyone in the nation. Thus, Mongolia needs to have FTAs and Bilateral, 

Regional and Multilateral treaties with neighboring countries at least or with economically and politically 

strategic countries. I think that the task of international investment treaty is to find an appropriate balance 

between these investors and host state’s potentially conflicting interests. 

 

5. Today’s tax environment in mining sector is favorable for foreign direct investments. This is confirmed 

by foreign researchers study and past 10 years’ total amount of FDI, and its production results. Thus, we 

must research other possible ways to increase foreign direct investment benefits into economy, instead of 

providing just tax exemptions and breaks. For instance, royalty tax rate for hard rock gold deposit could 

be increased as a placer gold and copper deposit. Reason for that approach is today’s placer deposits 

mining conditions are more difficulties, although its initial investment is significantly less than hard rock 

deposit, its operating expenses increased. 

 

It is necessary to research to make environmental impact tax, depending from mining technology specific, 

how much environmental impact gives particular mining high technologies. For instance: cyanide, 

sulfuric acid etc. upon formulation of the investment legal environment, Mongolia can attract foreign 

investors. In order to improve tax regulation, Mongolia should not try to reduce tax rate on income, and 

should study taxes for expenditure types and establish best rate. 

 

7.2. Issues of concern in order to improve foreign investment economic benefits 

1. In the period ahead, the Mongolian economy stands to benefit considerably from its significant mineral 

deposits. It is important, therefore, to press ahead with agreements in the mining sector and to strengthen 
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institutions needed to effectively manage this mineral wealth. Mongolia shall achieve a market-oriented 

policy to sustain economic efficiency while extending foreign investment targeting market orientation, 

human resource and state monetary policies. The long-term solution for growth of the country will be 

correct formulation and implementation of the foreign trade, finance, banking, mining industry, and 

population health policies and renovation of the infrastructure.   

 

It should be noted that mine resources are never recovered and the income has a limited term. 

Consequently, it is necessary to formulate a good strategy for accurate usage of foreign investment to 

strengthen other business sectors, especially to develop the proper macro-economic management 

strategies of the country. Mongolia encouragement is “The Development Fund” in order to support the 

growth of the country by contributing to the mining industry income. Unfortunately, at the current stage, 

the framework has not been structured properly, but it is just in its formative period.  In Mongolia, a 

portion of mining revenues has been transferred directly to citizens via a cash transfer program. This is 

completely wrong. Easing the life of the population, treating people with dignity and providing them 

proactive support are not promoting the quality of life; instead the government has to find a good way of 

managing the economy.  

 

2. Mongolian government should conduct foreign direct investment survey in details, always. Because in 

mining sector, foreign investments can be categorized as an exploration work, equipment heavy 

machineries, open pit and underground mine construction, processing facility and its infrastructures. This 

detailed information would give more detailed information about the mining industry.  

 

3. Foreign direct investment incentives are need to coordinate in a complex manner, such that as 

incentives will be directly related into economic benefit ration into investment types and amount. For 

instance, ready to mine projects needs to be classified by local infrastructure creation, and economic 

benefits etc. Most of the FDI in mining sector are directed into export oriented production and therefore 

exempted from export tax. Thus, it is required to create the same tax treatment on building materials as 

other products necessary for domestic factories. Creation of favorable foreign direct investment 

environment for building and other domestic materials would be vital support to domestic productions. 

 

4. Structural shifts in investments, employment and output towards mining and services are hard to 

reverse once commodity booms subside, resulting in a loss of competitiveness in manufacturing and 

agriculture. Most importantly, high resource rents often have negative effects on economic institutions 

that underpin long term growth. Whether institutions withstand this “resource curse” depends in part on 

how strong they were initializes. In addition, Mongolia’s central policy challenge now can be viewed in 
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terms of a race between institutional reform and resource extractions. Whether Mongolia succumbs to the 

resource curse will depend on whether it can get its institutions ready to manage the pitfalls and risks of 

resource revenues before large scale revenues materialize. Fortunately, both Mongolia management of the 

natural resource sector so far and recent reforms give ground to optimism. Development rights for key 

deposits have been tendered in a competitive process, with interests from major international big 

companies with the requisite expertise.  

 

5. The processing mining sector is most important for value creation by producing final products in 

mining sectors. Thus, nowadays Industry Park is important for developing processing manufacture in 

Mongolia. For that reason, Mongolia should promote the policy of new technology imports and increase 

the tax on raw mining exports from Mongolia. Furthermore, processing industry is required high 

investments. It is remarkable that mining industry plays such an important role in the growth of the 

country, especially in developing countries although the importance of promoting them in economic 

activities is being increasingly realized. If we can assist the local mining companies by bringing them into 

the mainstream of development through improving their economic status, it will impact on poverty 

reduction, strengthen the development of rural areas and infrastructure around area, improve the 

employment rate and influence the social and economic growth of Mongolia.  

 

6. Concerning the determinants of Mongolian mining sector competitiveness, modern high technologies, 

employee education and experience, and R&D sector are main contributors in mining sector. For that 

reason, Mongolian state support, FDI and financial second market development (bond and stock) are 

important for allowing capital and improving capacities in Mongolian mining sector. The Government of 

Mongolia has formulated several country development policies to intensify the economic development of 

the country, create financial capacity and enhance mining production while adopting high level 

technologies. On the other hand, legal right determinants and government industry policy is main route 

for developing Mongolian mining sector and improving competitiveness in world market. Besides, today 

Mongolian railway strategy and logistics management is main competitiveness of Mongolian mining 

sector. 

 

China, Japan and Korea are world's largest importers of coal, iron ore and copper. After determining 

Mongolian government position in these 3 markets, strategy to enhance Mongolian position could be 

formulated. In Korea, China and Japan where coal and copper, oil, uranium, iron are important and closest 

market of Mongolia, counting these issues will be important in maintaining market share in these  

countries. 
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7. The export diversify is strongly associated with economic growth. The growing economy is creating 

acute needs for the developing infrastructure sector, especially railroads, highways and power generation 

facilities. The current infrastructure is far from meeting the present industrial demands. If the Government 

of Mongolia can effectively manage those strategically important deposits, then we can quickly transfer 

from an agriculture based economy to a mining based economy. Still, Mongolia remains a difficult 

country in which investors can conduct a business, due to the under-developed infrastructure, un-paved 

roads, and high levels of poverty and weakness of technical professionals. The Mongolian new railroad is 

main instrument to reach on outside markets. Thus, Mongolia should highly consider on the railway 

strategies and logistics management. The Mongolia has two main gates on railway, which are Baotou port 

in China and Trans-Siberian railway in Russia. For Mongolia, Korea and Japan are loosest and largest 

markets. Furthermore, the railway lines need to extend on inside the country. Nowadays, Mongolia has 

high opportunity to develop a transit way between China and Russia. According to the analysis the train 

speed factor appeared important than rate charge lines. Thus, entire new railway line system and new 

equipment is important for improving profit of railway sector from transit transport and freights. 

 

7.3. Evaluation 

By the theory FDI brings technical innovations, increase in human capital, raise of capital, and increase of 

productivity due to the technical innovation and it influences on the economic growth in direct/indirect 

ways. The foreign direct invested companies create the competitions, introduce new high technologies, 

stable financing source, creates jobs, create safe, increase tax income, improve the infrastructures, activate 

domestic investors, spread the knowledge, stabilize the currencies, support and increase export and have 

many other economic roles. This shows that FDI is one big factor to provide economic growth.  

 

At the present the legal investment environments of Mongolia on FDI and mineral resources are very 

unstable and constantly changing. Law amendments and new laws passages have been occurred too often. 

This is completely wrong.  

 

Within six year period from 2009 to 2015 no one license of mineral resources was given. The Mongolian 

Government's policy on mineral is still not accurate and, unclear that I conclude the investment 

environment is a high-risk factor for FDI from the judicial prospects.  

 

In 2012, Mongolian new investment law was adopted to regulate the enterprises operating in the field of 

strategic importance. To invest in Mongolia according this law: Foreign state - owned legal entities, legal 

entities in cooperation with foreign states, international bodies organizations, their affiliates and third 

parties to operate and make FDIs in Mongolian should work through their legal entity registered in 
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Mongolia after getting the required permissions from Mongolian Government’s authority. It is enacted 

that the special license from the Mongolian government should be obtained to operate in the field of 

strategic importance for national security in those sectors: -banking and finance; -and media information 

communication technologies (ICT). - The approval of this law decreased the foreign investment in 

Mongolia between 2012 and 2013 by 65% within 1 year. Even this incorrect law was annihilated in 2013 

year. The negative influence of the law has nearly stopped the foreign investment flow and the drop has 

become 72 percent between 2012 and 2014. Clearly, it is the evidence how negative results can be 

brought by the unstable legal environment. Therefore, Mongolia need to stabilize the legal environment.  

Also, enacting new law without Minerals Council professional counseling was restricted. 

 

As a consequence of the recent global financial crisis, demand and prices for commodities have declined 

and influenced the investment flow to Mongolia.  The main issues to solve for Mongolia are the lack of 

financial source, lack of investment resource, old infrastructures, high technology and the human capital 

skills. Mongolia has very poor infrastructure. Most areas in the countryside do not have paved roads, and 

the railway line only runs from Ulaanbaatar to the Chinese border in the south and to the Russia border in 

the north. A total distance is 1,100 km with 4 branches.  

 

Beside the advantages, the foreign FDI may create outflow of the capital rather than inflow, decrease 

employments, destroy domestic mining resource, create monopoly, oligopoly markets, negatively 

influence on industrial structures, and make the national economy reliable on the foreign states. For 

example, the effect of “Dutch disease” that we have to prevent. Mongolia needs to look back on last 20 

years’ experience to make conclusion on effects of FDI to avoid misunderstanding among people that FDI 

is the main reason of unequal capital allocations. In 2011 the FDI increased by 4,8 times, foreign direct 

investment in mining sector is 81,8%, and 69,6 percent of gross mining industrial production. 89.2 

percent of export product having big role in economic and social growth.  FDI cannot influence 

significantly on creating jobs, decreasing poverty and improving people’s livelihood. According to the 

Survey “Household income, expenditure, life level survey” made by the state statistic center 36.1% of the 

population is poor. In 2011 the number reached to 39.2% and almost did not decrease by 2011. Even the 

GDP has grown it is hard to see the real growth. In this situation it is essential to improve social efficiency 

of FDIs. - Besides the macro economy indicator GDP calculating the foreign investment effect through 

the diverse tax income, social insurance payment, and net profit may be more reliable.  

 

Mongolian government should needs to foresee the future after the end of mining resources, calculate the 

cost for nature restoration, and learn from the fault we have done rather than the capital foreign investors 

bring to the economy. Even if mining and other industrialization is leading the economy there are very 
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few final product productions. 

 

Finally, Mongolian mining sector’s industry should consider in three factors for improving 

competitiveness in world markets: improve the industry level on processing stages; diversify the 

Mongolian mining products to the world markets and; improving the capabilities of local mining 

companies and national human resource. 

 

7.4. Conclusion  

1. Mongolia is a young developing country with wealth of natural resources. Thus it is necessary to 

formulate an appropriate legal environment for the mining industry. In the period ahead, the Mongolian 

economy stands to benefit considerably from its significant mineral deposits. It is important, therefore, to 

press ahead with legal regime for the mining sector and to strengthen institutions needed to effectively 

manage this mineral wealth.  

 

Mongolian mineral laws and regulations coordinate all the activities related to the mining industry, 

strengthen the environmental protection and rehabilitation issues,  entitles more rights to local 

administrative bodies, increases license holders’ duties and determines the strategically important deposits.  

Generally, Mongolia has passed around 18 laws, resolutions and orders to coordinate the mining sector 

and mining industry. Unfortunately the public and the community have a lack of knowledge about this 

legal environment, which causes problematic issues with the implementation of the legal actions. There 

are further challenges such as corruption in the bureaucracy, lack of transparency in regulatory and 

legislative processes become main indicators that affects the development of the mining industry in 

Mongolia.  

 

In the present the legal investment environments of Mongolia on Foreign investment and Mineral 

resources are very unstable and constantly changing. Law amendments and new laws passages have been 

occurred too often. In order to ensure sustainable growth, Mongolia needs to strengthen institutional 

capacities to legally manage state revenues efficiently and establish stable and consistent political and 

legal system to regain Mongolian pace. Mongolia should need to update Mongolian transitional legal 

system and correct the setbacks in government’s decision making process. Mongolia still lacks voice 

institutions in government and public domains. 

 

2. Mongolia should reform and improve its current investment dispute settlement legislations. In doing so, 

when a dispute between foreign investors and the Mongolia arises, the foreign investors can seek a 

satisfactory resolution through the domestic procedure and avoid the application of Investor-State Dispute 
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Settlement (ISDS) mechanism and other international standards for investment protections. It’ll be a 

mutual potentially benefit for both parties. I think that states should determine expropriation and 

compensation policy for government measures that affect the value of investments. In other words, 

expropriation and compensation policy should not be harmonized to an international minimum standard 

and investors should treat each state's compensation policy for regulatory and property rights transitions 

as another factor in assessing the suitability of the host state for investment. An international minimum 

standard of investment protection is required to protect foreign investors from such conduct. 

 

Also, I have argued that investment protection policy should ensure that foreign investors are treated 

fairly and equitably. However, the “fair and equitable” treatment standard used in BITs is too vague and 

subject to wide variations of interpretation. As a result of existing obligations and future investment 

liberalization, Mongolia will increasingly have to consider whether proposed legislation, regulation, 

decisions and policies are consistent with their obligations under international investment law. I am 

strongly recommending here to pay attention to FDIs of Mongolian mining sector and for its 

improvement of investment protections. 

 

3. To achieve a long term sustainable growth, Mongolians will need to place high value on its economic 

objectives such as human development and quality of living, harmony between growth and environment, 

and the advancement of science and technology. Mongolia's economic potential is enormous; the 

International Monetary Fund forecasts an average growth of 14% for the next 15 years. Mining has 

opened the doors for investments in many of the economy's sectors that are still quite underdeveloped. 

 

Sustainable development is underpinned by sustainable economies. Mongolia uses economic, social, 

environmental and technical expertise to harness mineral resources, thereby creating prosperity for 

foreign investments, communities, and business partners. The mineral wealth associated with mining has 

the potential to serve as a catalyst to bring significant social and economic benefits to Mongolia. 

 

But from another point, if a country will not pay attention to the development of sustainability of other 

businesses and it continues only to rely on foreign investment, there is little guarantee of ensuring the 

country’s economic sustainability. The growing economy is creating acute needs for the developing 

infrastructure sector, especially railroads, highways and power generation facilities. The current 

infrastructure is far from meeting the present industrial demands. If Mongolia can effectively manage 

those strategically important deposits, then we can quickly transfer from an agriculture based economy to 

a mining based economy. 
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Law on customs duty exemption of Mongolia Available at: www.legalinfo.mn 

Law on Customs duty and VAT exemption of Mongolia Available at: www.legalinfo.mn 

Law on natural resource royalty of Mongolia Available at: www.legalinfo.mn 

Land Law of Mongolia Available at: www.legalinfo.mn 

Law on Land Fees of Mongolia Available at: www.legalinfo.mn 

Law on prohibiting mineral exploration in River, head waters protection zones of water resources and 

forestry areas of Mongolia Available at: www.legalinfo.mn 

Law on Company Income Tax of Mongolia. Available at: www.legalinfo.mn 

Law on Mineralof Mongolia. Available at: www.legalinfo.mn 

Mineral Law of Mongolia Available at: www.legalinfo.mn 

Netherlands-Mongolian BIT, 1996, Art I. Available at: http://www.mongolchamber.mn 

Nuclear Energy Act and other relevant legislations of Mongolia], Available at: www.legalinfo.mn 

Subsoil Law of Mongolia Available at: www.legalinfo.mn 

Taxation Law of Mongolia Available at: www.legalinfo.mn 

US-Mongolian BIT, 1997, Art 6. Available at: http://www.mongolchamber.mn 

Value Added Tax Law of Mongolia Available at: www.legalinfo.mn 

Water Act of Mongolia Available at: www.legalinfo.mn 

Windfall Tax Law of Mongolia Available at: www.legalinfo.mn 
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Other language sources 

申熙澤, 국제분쟁해결의맥락에서본국제투자중재‐ ICSID 협약에의한투자협정중재를중심으로, 

서울대학교法學�제55권제2호 2014년 6월 193∼236면, Seoul Law Journal Vol. 55 No. 2 June 

2014. pp. 193∼236 

신희택, 국제투자분쟁에서의 UNCITRAL 중재규칙활용실무 = United Nations Commission on  

International Trade Law, 법무부, 2013 

신희택, 김세진, 국제투자중재와공공정책: 최신국제중재판정례분석, 서울, 서울대학교출판문화원, 2014.  

p. 416-423 

이재민, 국제분쟁해결절차의비교법적고찰: 국제통상·투자·상사분쟁해결절차의공통점및상이점과그제도 

적함의, 서울대학교법학연구소, Vol. 55, No.2, 2014-06. pp. 275-334. 

이재민, 한강과인근지천에서노로바이러스다양성및장바이러스분포조사, 서울대학교대학원, 

학위논문(석사), 2007. 

이재민, 유예리, 2010년서울 G20 정상회의통상분야주요현안검토 = (A) study on Seoul G20 summit  

2010 and current trade issues, 서울 : 한국법제연구원, 2010 

고학수,강민채,강태욱, 개인정보보호의법과정책, 서울 : 박영사, 2014  

고학수, 허성욱, 경제적효율성과법의지배 = Economic efficiency and rule of law, 서울 : 博英社 :  

Pakyoungsa, 2009.. 

천경훈, 建物賃借人의施設投資에따른法律關係에관한硏究,서울대학교대학원, 1998. 

우넹툭스 샥다르, 몽골투자가이드, 법무법인제이피, 서울, 2012. 1020 page 

Шагдарын Амгаланбаяр, Монголын уул уурхайн салбарын татварын орчны судалгаа, Татварын  

ерөнхий газар, 2013. (Mongolian). 

Монгол Улсын Шинжлэх Ухааны Академи, Монголын түүхийн дээж бичиг, Улаанбаатар, 1992,  

дэвтэр 1. (Mongolian).  

Монголын нууц товчоо, 1 дүгээр бүлэг, Хархорум хот, 1265 (Mongolian). 

Гумилёв Л. Н.,История народа Хунну, Москва, Институт Ди-дик, 1997.(Russian) 

S.S.M. De Groot. Chinesische Urkunden zur Geschichte Asiens. Teil I. "Die Hunnen der vorchristlichen  

Zeit". Berlin; Leipzig, 1921. S. 57.  

Pritsak 0. Stammensnamen und Titulaturen der Altaischen Volker, Ural-Altaischen Jahrbucher. Bd XXIV.  

Heft 1-2. Wiesbaden, 1952. S. 53. 

1915 оны Хиагтын 3 улсын гэрээ, Үндэсний Төв Архив, National Archive of Mongolia (Mongolian). 

Коростовец И. Я, От Чингис-хана до Советской республики. Улан-Батор: Адмон, 2004. 

(Russian). 

1915年5月25日，中、俄、蒙三方在恰克图共同签订《中俄蒙协约》.《中俄蒙协约》，即《恰克图条 

约》（俄语：Кяхтинское соглашение；蒙古语：Хиагтын гэрээ），是民国初年中国北洋政府同

沙俄签订的有关外蒙古的条约。外蒙古同，在王公贵族的带领下宣布独立。 

Available at: http://unentogs.blogspot.kr/2013/10/1915.html 
Шагдарын Үнэнтөгс, Стратегийн ач холбогдолтой хөрөнгө оруулалтын хоёр талын болон  
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олон талт гэрээ байгуулах онол-арга зүйн технологийн асуудал, Монгол Улсын Засгийн 

газар, Улаанбаатар, 2011. (in Mongolian) 

Шагдарын Үнэнтөгс, Төгс Эрх Зүйн Төлөөх Тэмүүлэл. Сөүл., 2013. 750х (in Mongolian, English,  

Russian, Korean and Japanese) 

Шагдарын Үнэнтөгс, Үндсэн хуулийн эрх зүй, Интерпресс, Улаанбаатар, 2007 он, 321x.  

Шагдарын Үнэнтөгс, Монголын хэвлэл мэдээлэл ., Монгол, Интерпресс 2000 . 262x  

Шагдарын Үнэнтөгс, Үндсэн хуулийн эрх зүй., УБ. 2007 он Монгол Интерпресс 321x 

Шагдарын Үнэнтөгс, Хэвлэл мэдээллийн эрх зүй. МСНЭ. УБ ., 2003. 181x 

Шагдарын Үнэнтөгс, Үндсэн хуулийн үзэл баримтлал., УБ. Монгол Адмон 2005, 135x 

Шагдарын Үнэнтөгс,  Стратегийн ач холбогдолтой Хөрөнгө оруулалтын хоёр талын болон олон  

талт гэрээ байгуулах онол-арга зүйн технологийн асуудал. Сөүлийн үндэсний их сургууль, 

Хууль зүйн сургууль.,2011-2013 

Шагдарын Үнэнтөгс, Хууль зүй, хууль сахиулах салбарын Хөгжлийн стратеги, хөтөлбөр, Төрийн  

үйлчилгээний стандарт 2008-2021 он. Сод пресс. 221 х 

Шагдарын Үнэнтөгс, Монгол – Англи – Солонгос – Орос Хууль зүйн толь бичиг., Сөүл. 2010 он.  

680 x  

Шагдарын Үнэнтөгс, Хууль зүйн албаны дурдатгал, дурсамж, танилцуулга.  Улаанбаатар Адмон  

2001 . 329х 

Шагдарын Үнэнтөгс, Монгол Улс дахь Хүний эрхийн төлөв байдал. Эрхийн Судалгаа. УБ., 2001.  

Шагдарын Үнэнтөгс, Гадаадын хөрөнгө оруулалтын эрх зүй. Сөүлийн Үндэсний Их Сургууль.,  

2014. 250х 

Шагдарын Үнэнтөгс нар, Үзэл бодлоо илэрхийлэх эрх чөлөө. УБ., 2001. 

Шагдарын Үнэнтөгс, Нэр төр, алдар хүн, гүтгэлэгийн эрх зүйн зохицуулалт. УБ., 2001. 

Шагдарын Үнэнтөгс, Мэдээлэл хайх, түгээх, хүлээн авах, хэвлэн нийтлэх -Xүний эрх.- УБ. 2008 .  

118 хууд. 

Шагдарын Үнэнтөгс, Янжинлхам.Ч. Dictionary of Investment and Finance Terms. English – Mongolian  

–Korean dictionary. JP Law Group. Seoul., 2014. 

Шагдарын Үнэнтөгс, Хууль зүйн салбарын шинэтгэлийг шинээр, цогц байдлаар эхлүүлж,  

хэрэгжүүлэх нь Улс орны хөгжлийг ургашлуулах алхам болно. Хууль зүй, дотоод хэргийн 

сайдын зөвлөлийн хуралдаан, Үндэсний шуудан., 2009 

Шагдарын Үнэнтөгс, Хууль зүйн шинэтгэлийн Дэд бүтцийн асуудал: Шинэтгэлийг эхлүүлэхэд  

технологийн, боловсон хүчний, хөрөнгө оруулалтын гэсэн гурван дэд бүтцийг асуудлыг 

нэн түрүүнд шийдвэрлэх ёстой. Их Тэнгэр.,2009. 

Шагдарын Үнэнтөгс, Монгол Улсын Анхдугаар Үндсэн хууль нь тусгаар тогтнол, ардчил лын  

баталгаа болсон нь. Хууль дээдлэх ёс, Хүний эрх сэтгүүл, Өдрийн сонин, Өнөөдөр,  
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Үндэсний шуудан, Зууны мэдээ. УБ.,2004 

Шагдарын Үнэнтөгс, Давхар харьяалалын асуудлыг хязгаарлагдмал хүрээнд авч үзэх ёстой. ҮАБЗ,  

Төр, эрх зүй.,2007 

Шагдарын Үнэнтөгс,  Хуулийн амин сүнс. Хууль дээдлэх ёс, Зууны мэдээ. УБ.,2008 

Шагдарын Үнэнтөгс, Монголын эрдэс баялагийн салбарын эрх зүйн зохицуулалтын өнөөгийн  

байдал, хэтийн төлөв. 20th anniversary of Korea-Mongolia diplomatic relationship. Seoul.,2010 

Шагдарын Үнэнтөгс,  Шударга бус өрсөлдөөнийг хориглох эрх зүйн зохицуулалтын харьцуулсан  

судалгаа. ЖАЙКА. Токио.,2008 

Шагдарын Үнэнтөгс, Монголын Хуулийн их дээд сургуулиудын сургалтын хөтөлбөр боловсруулах  

төсөл. Дэлхийн банк. УБ.,2007-2008 

Шагдарын Үнэнтөгс,  Монгол Улс, БНСУ-ын хоорондын Эдийн засгийн хамтын ажиллагаа,  

хөрөнгө оруулалтын анхдугаар форум. Зохион байгуулах хорооны дарга. ECI Сөүл.,2010 

Шагдарын Үнэнтөгс,  Сэтгэл санааны гэм хорын эрх зүйн зохицуулалт, Төр, эрх зүй.,2001 

Шагдарын Үнэнтөгс, Хуулийн амин сүнс. Хууль дээдлэх ёс, Зууны мэдээ, УБ.,2008 

Шагдарын Үнэнтөгс,  Үндсэн хуулийн Үндсэн бүтцийн онолын зарим асуудал, УБ 2007 

Шагдарын Үнэнтөгс,  Чимдизм ба Эрх зүйн төлөвшилтийн явц, УБ 2007 

Шагдарын Үнэнтөгс,   Монголд яагаад мега төслүүдүрдүнгүйбайна вэ? Токио, 2012 

Шагдарын Үнэнтөгс, Захиргааны үүрэг өсөн нэмэгдэн өөрчлөгдөх нь:  Татварын орлогын  

хуваарилалт, Сөүл, 2012 

Шагдарын Үнэнтөгс,  Тодорхойлох боломжгүй муу үйлд зориулсан Хууль ба Эрх зүйн ёс  

суртахуун, Нью Хэйван,2012 

Шагдарын Үнэнтөгс,  Захиргааны шинэчлэл. Сайн засаглал хөтөлбөр. Шведийн олон улсын  

хөгжлийн агентлаг. SIPU. УБ.,2005-2006  

Бяраагийн Чимид. Үндсэн хуулийн үзэл баримтлал. Адмон, Улаанбаатар, 2002 (in Mongolian)  

ジョセフ・E・スティグリッツ教授講演会グローバリゼーションの中の途上国開発と日本への 

待独立行政法人国際協力機構国際協力総合研修所 . JICA, Tokyo, 2007. Available at: 
http://www.jica.go.jp 

Монгол банк, Гадаадын хөрнгө оруулалтын газар, Гадаад секторын статистик, УБ,2014. 

Монгол Улсын Үндэсний аюулгүй байдлын үзэл баримтлал, Улсын Их Хурал, 1994 он 

Монголын түүх, 2 дэвтэр, 1988.  

Монгол орны уул уурхайн салбарын өнөөгийн байдал цаашдын хандлага.The World Bank, 2004.  

Монгол Улсын Үндэсний аюулгүй байдлын Гадаад бодлогын үзэл баримтлал, УИХ, 2009 он  

П.Очирбат, “Mining Mongolia 90” чуулганы илтгэлээс, 2012 

Гумилёв Л. Н, Кочевые цивилизации Центральной Азии в трудах; иГумилёв, Лев Николаевич —  

Биография. Цитаты из работ Гумилёва. Краткая библиография, Москва, (1990, с отд. 

дополнениями до 2002) (Russian).  
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APPENDIX I 

 

 

(English Translation) 

 

 

QUESTIONNARE ON FOREIGN INVESTMENT POLICY  

IMPLEMENTATION AND LEGAL ENVIRONMENT 

 

2013.01.15. – 2014.05.20. 

 

First of all thank you for your precious time. This survey is conducted from Mongolian 

Investment Agency in cooperation with researcher Shagdar Unentugs (Seoul National University, School 

of Law).  

Purpose: The purpose of the survey is to seek the factors that influence on the implementation of 

foreign investment policy, to find the ways to improve efficiency and make proposal. 

Scope of the survey: The survey is conducted in order to make research on foreign investment 

state policy and its implementation additionally to define the position of foreign investors operating in 

Mongolia to legal environment for the foreign invested entities. Thus, it is important for us that foreign 

investor or employee in managment level should answer to the  

The importance: The main goal of the survey is to find difficulties and investment friendly 

conditions facing investors, to make detailed search on improving method of legal environment for 

investment and focus them on legal environment and implement them.  

All comments and information will be kept confidentially and will be used only for above 

mentiond purpose. So we hope for your responsible, open and detailed answer for the questionnare.  
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SURVEY QUESTIONNARE 

 

FIrst.General information 

Please choose the appropirate answer for your company. 

1. Your current position ? 

а. Director/Vice director;  

b. General manager  

c. Investor  (Nationality? ________________________________)  

2. When did your company registerd as foreign invested company?  

(Write the year registerd to the Foreign Investment  Agency _____________) 

3. The amount of investment  to Mongolia ? 

(Total investment amount ______________________________ 

/What is the initial investment amount _______________________) 

4. What is the investment purpose of your company ? 

а. Export tageted 

b.Domestic market targeted 

c. Resource targeted 

d. Low cost 

e. Cheap labor  

f.Others____ 

5. What is the form of your firm?  

а. 100% foreign invested  

б. Joint venture/What is the foreign investment share? ____/ 

6. The  operating sector of your company. Please select from the following.  

a.Mining 

b.Foreign trade 

c. Banking 
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d. Light industry 

e. Transport 

f.Engineering, construction 

g.Tourism 

h. Information, communication 

i. Agriculture 

j. Education 

k.Public catering,hotel service 

o. Processing factory 

l. Farming 

m.Health 

n.Others _____________ 

7. If your company will reinvest in Mongolia what sector would you choose?  

(Please name_________________________________________________________________) 

8. What is your investment project duration ?  

(The average period of project implementation _____________________________) 

9. How much capital your company invest in acquiring new high tech or processing and producing it?  

(Annual average cost ______________________________________________) 

10. Does you company produce value added product?  

а. Yeas(Please write an annual average production amount__________________) 

b. No 

11. How many employees does your company have 

(Total employees number/ Number of local employees__________________________) 

 

Second . General question 

Please choose from 1-5 related answers located in the rigth side of the table. (1=Totally do not agree; 

2=Do not agree; 3=Agree in some case; 4=Agree; 5=Totally agree) 
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Law on Foreign investment is clear and   

 Do agree that Mongolia has policy and strategy related to the foreign 

investment ? 

1 2 3 4 5 

2 How do you define the investment policy implemented by mongolian government? Please choose from the 

following. 

1. Very unclear 

2. Unclear 

3. Understandable 

4. Confusing  

5. Meets the foreign investor demand  

6.  Against the interests and rights of investors ; 

7.  Against the interests and rights of investors ; 

8.  Encourages the investment ; 

9.  Limits the investment ; 

10.Others / please name____________________________________________/ 

3 Can Law on investment become a legal guarantee for the investment? 

 

1 2 3 4 5 

4 Do you agree with efficiency of foreign investment policy implementation of 

Mongolia ? 

1 2 3 4 5 

5 do you agree with the clearance of duties defined in the law 1 2 3 4 5 

6 do you agree with the clearance of the right  defined in the law      

7 Do you agree that your new investment have to be registered to the state 

organization? 

1 2 3 4 5 

8 Do agree that 100,000$ for the establishment of the foreign-invested 

enterprises is appropriate criteria? 

1 2 3 4 5 

9 Which of the following valuations is appropirate to value the positive economy effect on foreign 

investment?  

а. Investment amount 

b The ration of foreign capital share   

c. The number of new created job 
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d. Export amount of production and service  

e. The cost for introducing new technology  

f. Others (Please name__________________________________________ 

10 Do you know well what kind of resposibilities to held in case of breaking the law and 

regulations on Mongolian foreign investment? 

1 2 3 4 5 

 

Whart kind of laws and resolutions are regulating the relations related to foreing investment in 

Mongolia? Please name them 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

 

What kind of incentive and method would be effective to attract the investment?  

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

13 If you are foreing investor please name the law and regulations related to investment incentive of 

your country? 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

 
What kind of right and duty do you think the investors should have? 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

15 What kind of amendments do you wish to be done on foreign investment law? 

_____________________________________________________________________________ 

 

_____________________________________________________________________________  

The policy implementing ability of Foreign Investment Agency of the Ministry of Economy 

16 A. The existence of state organization on foreign investment/ Foreign 

investment agency/ is essential 

 

1 2 3 4 5 

17 Please evaluate the service of Foreign investment agency 1= Totally unsatisfied, 2=Unsatisfied 

3=Average 4=Satisfied; 5=Satisfied vey much 
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___ Investment environment promotion 

___  Provide proper information on legal regulation and others 

___ Registration of foreign investment  

___ Post investment service 

___  Do you agree that investors receive reference and advise quickly 

___Foreign investment related seminar, meeting organization  

___ Others (Name ____________________________________________________) 

 

A. What is your source of information related to the foreign investment? 

Please note the frequancy . 1=do not use; 2=sometimes; 3=often; 4=always. 

___ Government organiztion web sites /www.Investmongolia.com/ 

___ Media 

___ One-step service center of Foreign investment agency 

___ Others (Please name_______________________________________________________) 

19 Do you take a support from the Foreign Investment Agency in dispute 

settlement? 

1 2 3 4 5 

20 Do you think it’s right to report about the investment project implementation of 

foreign invested company every year? 

1 2 3 4 5 

 

Foreign Investment Agency of the Ministry of Economy has proper human and 

financial capital, equipment for the service to the foreign investors.  

1 2 3 4 5 

22 Which state organization is the most difficult to deal with? 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

23 What is the difficulty in taking special licenses? 

_____________________________________________________________________________ 

 

_____________________________________________________________________________ 

 

What can be improved in Foreign Investment Agency 

. _____________________________________________________________________________ 

 

_____________________________________________________________________________ 

The cooperation of state organizations in implementing the foreign investment policy. 

25 Do you agree that state organization sufficiently cooperate? 1 2 3 4 5 
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26 Do you think the state organiztion structure is right? 1 2 3 4 5 

27 Do agree with usefulness of state organization web sites that spread the information? 1 2 3 4 5 

28 Which organization is difficult to communicate? 

____________________________________________________________________________ 

 

____________________________________________________________________________ 

External factors influencing the investment policy implementation 

29 Whether the following factors will influence on the investment decision? If yes please number by its 

importance 

__ Rich natural resource 

___ Political stability 

___ Good infrastructure 

___ Cheap and qualative labor 

___Big market size  

___ Favorable tax environment 

___ Cheap immovable property 

___ Others/ Please name__________________________________________________/    

30 What was the factor that influenced on the investment decision making. 
 

____________________________________________________________________________ 

31 Do you think Mongolian consumers have high purchasing power? 1 2 3 4 5 

32 Is it easy to export your produced product? 1 2 3 4 5 

33 Is it easy for you to employ qualified workers? 1 2 3 4 5 

34 . Do you agree that Mongolia has cheap labor force? 1 2 3 4 5 

35 Do you think Mongolian transport service is appropriate? 1 2 3 4 5 

36 Does Mongolian infrastructure attract investors 1 2 3 4 5 

37 Does Mongolian law serve stable for the long time? 1 2 3 4 5 

Please answer to following questions if you company operates in the field of mineral, banking, 

communication and media 

38 Are the regulations for the foreign invested entities operating in strategically 

important sector clear? 

1 2 3 4 5 

39 Does the purpose of “Law on regulations for the foreign invested entities operating in 1 2 3 4 5 
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THIRD: 

GENERAL EVALUATION AND SUGGESTION ON POLICY  IMPLEMENTATION 

Does your company satisfied with foreign investment policy implementation Please evaluate your 

satisfaction level by 0- 10 point (0-unsatisfied, 10-satifsfied very much) 

_________________ 

1. Your suggestions and advises on efficient implementation of foreing investment:  

____________________________________________________________________ 

____________________________________________________________________ 

Thank you 

 

 

 

strategically important sector” is clear? 

40 Do agree that “Law on regulation of foreign investment in entities operating in 

strategically important sector” is neccessary regulation for providing the national 

security? 

1 2 3 4 5 

41 If you are foreign investor does your country has similiar law?   

____________________________________________________________________________ 

 

____________________________________________________________________________ 

Please answer to the following questions if your company operates in the field of mining, industry, 

infrastructure, tourism, agriculture, oil production, fuel. 

42 In what case your company need detailed evaluation on environment? 
 

1 2 3 4 5 

43 Do you think environmental remediation standart is defined properly? 1 2 3 4 5 

44 Do you agree requirements in Environmental Impact Assessment report possible 

to implement? 

1 2 3 4 5 

45 Do you know about fines related to project operation without Environmental Impact 

Assessment? 

1 2 3 4 5 
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