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3}(globalization)e] & oA A AAZ AEge wel, JEYA o=
QoA 9] = F(entity classification) A& B2 ygte]l 8 #AAE FH
ATED o Ag) 19973 9397 o]F o] v} AR FXH = (private equity

ol

1) o] ZolA AF A7 ‘TA'g = §ol= o] 24 ‘entity classification’e] <l
‘entity’ & 5=3Ft}. ‘entity classification’o] & o WA|7} Al EX A T3 A F o
A FE FaEste=A, obH W HIRY FHAGA R QA EHO HAFE A=AE
FdetE #AHS w3l Julie Rogers-Glabush, IBFD International Tax Glossary
(revised Sixth Edition), IBFD, 2009, p.158.

entity 9] AFA A (L)) HY L AA == ‘S A o, entity classification©] 2
= we st 2% o]Ate] Aol Ro whe
olg] g AL FElste] o] FoAE entityS 712 3%t} entity
& HARE 8 dxdd £ds Agsty, v 2 44, “9 A 27 (Entity
Classification)'ell #& o selet AAH /L7 7(OECD)] ‘FEUA Hi1A
(Partnership Report)®] Z3}GEAF) 7FsAddd dish A& - &Y TALS F4HL
2 7 TzAgE=H, A30F AlE, FAZAES], 2014, 244%; o)A Z, “PelAH
doeEaAe] Mg el g uE” FxAAT, XVIE-3, Ay ek,
2012, 218%; o] 3], Al Z=AH, , HrgA}, 2014, 57% 3} 628%.
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oo BH i FAYAE F A (entity) 7 EHHORZ At 7o P
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2) & FEUHS SA g AAg A o 29 A1 A2H IL 1. G
A€l Partnership’ 2.

3) o= yete] Yo AAAE dAdsteE A AL FATE ofHnh oA AY F=3
Zo] n e duk stE1] A (general partnership)e IFEL] Alo] o] Aeke] E3}s}o]
el MAAY HAYsr7E ZaskA @ e Ay EUAHAE AY
Azoleh= S A&7t At et o) Z 3], “HEUA I FAZAT, T
SRy A2l A1z, =FAZA 3], 2005, 290-291%.

Uk vk fEU A o] AdA TR FEUA Aleke] EAR(AAY n= e}
Ho R e Ut FEUA 74]‘*)01 A whEola, i) E=AR S
2 AR Sl A= 2E Vsl =

T A EA (s T8 AR &
Wb gtEUA 0 R Holof Ao w3k o
o] 29 =¢ ®§ HolojA tFA
Ak stEYA4]o] o= yehe] o5 A

]7P ofHth= AHolvh A= 4wt ﬁ’rELﬂNo]
Al ApEAAe whEt FAAE
Al=g g Rkl ok
= gAY F AAlE FEe A= frlde
LrJrE’r Add o 57 Bv 55 HAE Holol sk ghuh H=m o
(hm1ted partnership) =+ LLC(limited liability company)”} 1 tj3 4
ool = AHA= A= & F vk vvt F3 FEYA == LLC
7F ]51101]*1 Ad 571 B 55 dAE WdtdE, FE AAYgEEA Eme
AR oK 8] o] obd 4l

ojx ¢ ol ke = ANAE AF wol= =AY FRHel wel oY
7hAl 710l Agd = Ark o] oA ol vk FdARIAE AT el =
=AM, FE AR EEe] AT, FE ALY AAA T, AfAT T8
e MdozA ‘Ex'olgte &olE AMRST ‘2=TS o9 HI2F on R ALEF
T2, ol s, “HEUNF FAZAT, T2ATE=R, A21g Als, A=A 3,
2005, 291%.

AFAT ol g= Go= AT F oy, o ZddA vE 5’4 ‘Er‘ﬂ o 2
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oFE Huox e ‘FAAAGACEEREFERE fiscally transparent
entity) o] th. T A A gk ot A o] BFoR AL A5 date]
A ZAAZE okt 2 kel FALFE FEete dAE Lo (iEY
2014. 6. 26. A3 201211836 ¥4, {9 2015. 3. 26. 4431 2013F7711 ¥
A). v Seiuate] Heldy v Axg A5 ik dAgRE A=

AL o] gollAe HAAAGAGEARBIHER) S 272 gD

2013, 1 L A A HQAME FPAL Fe] BAY Ei FATLE
g9

= HAE W A AdH dedart AAsHA ofdske At &)
tholetar A oJstglS wolar, AA; Q= ele] FAHQ A vl o &
M mE AgeA Fdh dolrk AR ol9le] tE WHolM R o=l #
@ 7S 2] g ARG RE feuee] ele dE

= 5499 ‘Rechtperson’ 57 Zh=ro] e o} H
5t oA Y SElyet 5o W v T A=
1Al v QY WAE "wetrg, A= o] opd v

)

:3
r o
)
o
dr
2
)
(e
2l
Ll

=]

=] H
(& 5ol =R Hopol sheAvehs olevt 9SiwtAle] ¥ (entity
classification)’ol] At} FEU 7} o}y

ko
K=
im
v
il

(0]

(resident) 2 ®.7] o]Ht}. olgidt HS 1l o, ‘AFAF HUE BPolgts &
o}7} A3ttty dedE

4) o] o o]9] ‘opaque’ X ‘non-transparent’d] TSl Faojtk TUI FolE
AbEsE TEe &A9E, &o S(51), 250%.

5) o], ko] =(53), 286%. F-EvtEte] WAL HE 95t FoEvi(UY
A31Z). FAe] Fod dAe= AYsrIE Fo=zA Adgsta(Wy #133x), A

ol
o} o] Fe] Fal7t ATHNY AU,

___;rx;! _ull.'il_ -



itolth, g Aol tE ERE TFALE adA e 1 4
A FollA ASFAEAE A HAEH7] AF APoluR omdA e &
7 A YEEAdA 3t 259 FlE(attribution) Aol %= SFHES)
Lol A5 tiE A =7k Q1A 3|A} Al AyATolA HdA s S
SHA] &= T3 A A (fiscally transparent entity)2b= HolA S E 1/}:‘1
ettt 29 BEg ofx A9gh =oe UMY FEUAHAE ofYst o
NS5HA 7o) A4 SAte M = FdetA A&

ok eEluerl FEUA S HAIAGA R 2 FEYA o] A5
A7y fek 2 23 fYugts FEUAS ASFAEAE Kol Ak,
EYe] AFAFME FEUYC] FahATAR FdE o] FEY dg
of FAE & Aok =F shte] A AS digte] FEYA dA ¢ BE
Y A A 7 H A EE o]FZAH(double taxation) EAI7F Dol
ojX ] FHAGA = HAFAMGANA of Fo #ste] = o] Fe] vt
(A ARA =, GA 2=, 74D AFAT)7F dE2A HAFee dAS
‘T A (RECETES, hybrid entity) 23 F-&1}8)9)

B=)

b

k)

6) &AW, ko] F(FD), 252%. Tk HWA BRe| 42 ASASAT WEA 2
EAEAR gAYAE Gk dF9A BRd g A57A%A7 AdAtE
T e @A AAAARGFANEY AlUE AlHE Aeee AN &
EA&A7 debd 5 9] wEolth oo tj@ AAE d@e o o] A2g Al
4 FYRALES A B4R B FUANL T AW

7) 714 Tete o] A= WEZA o]lF A (judicial double taxation)”} o}y et 7

—L
=
B

m

A4 o] F Al (economic double taxation)E 5:3th. &Xd, ool F(F1), 266%. ‘%’é
B4 olZHA T T A5o] TS FAAA YL 7IZE Skl T o o]
A= A5 2o v FAA o iAe Y 250 AR b&E gAY &
AN F A ol FMEH= HASE 2 vkt Julie Rogers-Glabush, supra note 1,
at 141

8) hybrid entityE ‘&4’ @A E£= A AGATL FE dEH] vdezes A

A, el Z(F1), 6653} o] 23],
9) 9t we Aot D A% QHATNA FapaAlEL AFAT (YA ) A
3 S ARATNA WAL AFA LG A el A

= S =
EAAHE FSE BF obg2E 2BHA Aotk oe @ Ade Tz FuA



g A A RE Yelsel o=wel R uh
ol wAl7l e detl s Seldebst oz
A7 TE Ui AFAT pAdew FAd Selverel wARAwA)

AR A o) A1E ASUA AtolAE EFAASATL ATk wep

SEUA F OSHAR ofue Seltete] BAE EAWAT @ 5
o]
A

W} Mz Ale] 9] B (asymmetry) T 12 A% o] F A TAE
st FAo| A Zbol B 4= 9lt}. Richard L. Doernberg & Kees van Raad, Hybrld
Entities and the U.S. Model Income Tax Treaty”, Tax Notes International,
August 23, 1999, pp.745-746; Samad Laghmouchi, “Netherlands: Issues Arising
under the Decrees on the Tax Treatment of Foreign (Hybrid) Entities”, Bulletin,
IBFD, February 2006, p.8l. ©] 2ol % 72X oz ojgjst JoJ& w25, 53| A
27 EAGAR QA olFH{At AU A P R A EAGAR Qg
ol ISt Az WA Pl A AAE] thET

3w AT R FE(Treasury Regulations)S SATAS QoA AH3 &
I g2A FoJstdt. w= AFF ] EA @A (hybrid entity)'=, WA =l A
EygAEyg dPA o WA EE @A o]t (Treas. Reg. §1.894-1(d)(3)(ii)).
W2 AR ATl A HAFA E Y A YA sol A FaaAEE Gl qOH)Ed e
Al(reverse hybrid entity)'2fi FEthH(Treas. Reg. §1.894-1(d)(3)(iii)). °]¢} vz
dete A wsro A FaaAEY 2 datelA ®mIFAlEE WAE S A
(hybrid entity)'g} Ae]star, 1 wkdje] A5 ‘9G)Ed A (reverse hybrid entity)’
gt B 27|% 3t} Philip F. Postlewaite, Samuel A. Donaldson and Allison D.
Christians, “Determining Treaty Eligibility for Hybrid Entities and Their Owners”,
Taxation of Global Transactions, Fall 2003, p.50; Jane G. Gravelle, “Tax Havens:
International Tax Avoidance and Evasion”, National Tax Journal, Vol. LXII, No.
4, December 2009. p.735. 53] A& TEA ] EFo] JHAFA HASE 7HElA ‘T
W o =4 oA (domestic reverse hybrid entity) 8t2% FEt}. Philip F. Postlewaite,
Stephame R. Hoffer and Matthew T. Kemp, “The Adaptation of U.S. Tax
Treaties to Changing Business Forms - A Case Study of Hybrid Entities”,
International Tax Journal, September-October 2008, pp.34-35. ©]9} & =] 9 &
AaAets JIES FE U EAGAE o] &gk Al A o] -8 A 2l (Bl & B G
F2K, tax arbitrage)ol Al 221tk U] JEAAGAE o] &5 AAxFo] &8 A Y= o
=9 ‘A4 EdGAZ A3 o]FH F A (double non-taxation)9} U AIHAS JfA
Werel A ohFr| 2 gk

-";rxﬂ-! _k::l 1



T84 AFA=o] v HARAGAE FHRAAGA R o
TYE AFATAA vt GAe] AFolxE A AlFAla 3A
AA Al EFAEdE & Ak o] Agole= sty v EoRE F o]t v
ghol| Al EF Akl Al ol dF ] o]FH]HAl(double non-taxation)”} o]
Hoh10 o] x| 7 vk 7F AR Aol e FES o] &5 O]%H]E}‘ﬂ%
do7|= AYE MARFo] -8 A W (Bl 555 22K, tax arbitrage) 2kl
22Ul 24 GA = AARFo] &8 A Y Y] =7t H 7% g

T S A FAoA m= deke] o] F(state of Delaware), 3
=% WFth(Bermuda), 9§ Aol (Cayman Islands) Soll4 AHE {3t
HFEUAS et MAdAEe] o=rielom Bokvh =3 20139 JHA W
VA (2013. 1. 1. HE AII6075 % /H8E 2) 2@ WAy A& (2013. 2.

16, e d A243p7a= Y Z)2 digd dAd 22 oA o=

olelg HAFE AA A=A BF 7IEol AYATI= e, 1
thal s 2 Al wE AR EAle] B A HATAL BY]E o

o o

10) o]l HAl o] A& A<l = atue] A5l tiate] QAT AFA S o=
Fol M HAEA e 73-‘%015}. g™ oA B Al A shue] Hlg o R A
o] B 2 ALY AFAT EFoA EFAdste A5 W2 one] o|FH|
Az B F Atk olFH| A =l FHHl A9 WA et AHA BH &
b= AA rEA] &7] wiEolth

ol OECD+ O stue] AwolatzE @Ale] 2= F ALY AFA=elA
T W £33 8E 4 9 (creating two deductions for one borrowing)9l @ A <]
oA H&S EFAYsHAA ALY AFAFAA v & dgate 75 9
HAYE A ¥= 7 $(generating deductions without corresponding income
inclusions)E o] F R I} Aol E3FAI Y. OECD, Action Plan on Base Erosion and
Profit Shifting, OECD Publishing, 2013, p.15. A48 H&& o] &9 ‘A4 TG
A= Qg o] F v ¥ Al (double non-taxation)®} =Wl AR 7N Wl el A thET)
11) Adam H. Rosenzweig, “HARNESSING THE COSTS OF INTERNATIONAL
TAX ARBITRAGE”, 26 Va. Tax Rev. 555, p.b60; Reuven S. Avi-Yonah, “Tax
Competition, Tax Arbitrage and the International Tax Regime”, Bulletin For
International Taxation, IBFD, April 2007, p.137.
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B YgudATE Eu e O 7YY AFATAAE T3
| A= RJIAAGA R EFEe Aotk g2yt
& o yete ddelA FE EAEE ARZE iR o] A-olth. o
Felvel oAl A5 2 Ao s o GriEAe] 73 FEYA ol EA
I, v =9 limited liability company(LLC)2}F 592 GmbH & Co. KG
7F Aol ¥ #AE v tE vt dEddA tFod FaIAEA 2=
xZeF~o] société en nom collectif(SNC)¢F Hl€ & =29  commanditaire
vennootschap(CV) 5| 1t}

olg]gt FH FH A ¢ Eﬂrﬂr‘ﬂﬂr%ﬂﬂ AHAA AN A T2} A
A oF HAFAGH F
A7 AAFGALH O e AdEAASAJAA Y FAE AAEH. Yotz o=

1
)
av)
2
o
I
o,
P
N
H
2

12) o] %3], ko] =(53), 284%.
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dAle] &7 Ev AS5AERY] Z2A Adte] wet 2Axeke A& AT
Ad vk A HA FA FoAd & detke] izl F3aA
Al Boolso] He TN AF FEH= olfdl tiiA s, o] 29 A1
A2d I th& yete] F8 FHAAGA e A1 A2d OL F2 A EA
7F q9 FAoA &8 E= oA mE AR gt

T oA Aes sWaEAZE vl e HA R GA ol A9
AFATAAE FHIAGAZ E7ss dFdolv. o A4 d84 At
= et lﬂil““’](oiﬁ o 917 3|Apo] w oAl check-the-box rule
o wet FHRAAE deg Aol A AR FF A vastd, T AR
FolMe dA 7 e AR A& Fol AuA ZAHA &=

Twa} SETE

=
e

F

¢

¢

{L
=
o
k)
ﬁ
o
i)
T
)
=
ftlo
=
it
T,
1)
K
v
(il
T
B

G ERANE & A 4] dekel o9A T AN, F 3
NG oG olF A Ei AA A TEADN e AW HSol odnk
9 Abelel 49 3

oA A
o W) 43, & EAWAE o8 T FUEAAA D VA B wE
T AFATONA HATBAEA L Sl tetel A FABARAR BF
He A9 @ FURAE Seetel A FaabdgRolt 95l A Wl
AGAR BREE A9E o Folh MER AvnA g

M &1



I & Yz dixd FJH4AGA
1. 4dv] g A2 Partnership
(1) 99

JE A (partnership)o]l & &5 A& F3et7] f1ste] 28 o4 HE

Y (partner)E°] 24 7h= GuH A el A Z 2 (business organization)©]

o SFEUAS vt 23 vl Aol AVl sy, $Eekkol 2

7HA R oE UA Uil & 29 WtEA] Bua ®BU)= oy B
A &

FEUPS dARE Beed 2k AEY BE4OR Aske] Ealubawh

£ T3S o= AMEHVIE ST o] MR mE ‘2 sor W
AatA] &2 A FEYYolgE &oE AVIE FH

FUIHAE e VxR dEYAC 3k Fa Aol wdwitt
g Aexl At Btk agste] g 1 F et B 2 dEHRmS
AAE3tst7] f18ke] 1890 3 E 4 ¥ (the Partnership Act)E A4 sho] 1891
URE At Anh1d) = 9 FEYUHHLS oS GuHA Y B
B AT

HA ddt vlEyY A (general partnership)S AH W g=rd B HFU
(Bermuda):= 190239 3 E 1 4 ¥ (the Partnership Act)S A AR om, 1
WEe I FEUARI v FAbst T vl 19029 F-E gFE Y Ao
e e 2obs ERlsh] Albstel 19146l RN (B SR g

9 E A W (the Uniform Partnership Act)S W E3 1L, Folxof}ES A9

13) Florian Hasse, “Chapter 2 General Concepts of Partnership Taxation”, in
Taxation of International Partnership (Florian Hasse ed.), IBFD, 2014, p.13.

14) Harold Gill Reuschlein & William A. Gregory, The Law of Agency and
Partnership (2nd ed.), West Publishing Co., 1990, p.248.

15) Samuel Williston, “The Uniform Partnership Act, With Some Remarks On
Other Uniform Commercial Laws”, 63 U. Pa. L. Rev. 196, pp.204-205.

_9_



Fol Mow Austrhio 19970
o] A4 BY9 3 EY AW (the Revised Uniform Partnership

HxE o] 20139744 o2z A=A, 2015 @A 3978 F7F

<
ol
uly
N
N
o -1
of
s
k2)
[m
°
17l
o
ftlo
N

FEUA AEe st A9 It 3tE 4 (general partnership)i¥ o}
ygt, 3 SFEYA(limited partnership)® F3Ad 3 EY A (limited
liability partnership)ell tHeiX = A=At o) F=2 19072 2000
doll 7}z -3k 3tEY A ¥ (the Limited Partnership Act) 2 33 <] mE
Y4 ¥ (the Limited Liability Partnership Act)< A A3} th18) v = 1916
ol 29 #3 9E 449 (the Uniform Limited Partnership Act)<, 19761
of WA EA #3 FEYAWH(the Revised Uniform Limited Partnership
Act) S 7t7 Fxe vk itk 1 F g 20019 B f3 SEU AW (the
Uniform Limited Partnership Act (2001))2 A =7bA] wl=o] 207) Foll A
ZE Feo] o AYE RAow dyA k1o 7 wvio] {3 EUAY
(limited liability partnership)oll A= SFEUYE o] Apilo] #ojdt AAHI F57
of FEYAY Aol dhstolrwt FaA9ls AWM 18R] G GEUY AT
of e WA=, ol W&ol m=9 19979 7HA 4 FEUA
H (the Uniform Partnership Act)ell A ¥ Acta dhc}2h

16) Harold Gill Reuschlein & William A. Gregory, supra note 12, at 248-249.
17) 91 WEe obe) w5 Wedgn Yapol =M 7 M5y

http://www.uniformlawcommission.com/LegislativeFactSheet.aspx?title=Partnership

Act (1997) (Last Amended 2013)

18) Ned Shelton, Interpretation and Application of Tax Treaties, LexisNexis UK,
2004, p.463.

19) =i, “Sapxgel] @ WA A7, Mhaaby, A209 A3 (Ed 623), g
T H] WAL 8LE] ) 2013, 8., 882-883%:.

20) §1 W& obel mF PHAR YA 2ol A AT L)
http://www.uniformlawcommission.com/LegislativeFactSheet.aspx?title=Limited

Partnership Act (2001) (Last Amended 2013)
21) ol¢f Z& S5AHo=E sty FaAd FEUHLS E2H(aw firm) == 3] A

_10_



(2) 7 54

HBEUALS FEVSY 4 2 AQl Welel wel B A FRE udnh
Hb 3t E Y 4] (general partnership) 9%t 3}EU (general parter)2%F -4

o, 48k GEYES Ak FEUANS A Fol diste] el AiteR®
AQE FHaths ounoA FaAds A B ooy TR A EAAS
HE It EYE Aol A ItEY A kA (partnership agreement)©] |

=
2 9
A9 7 AAZ du BEUHe] JRstm, B2 MAAAE AL Bas
o}
)

AR BtEY A o] o] &nt BEH (ML, common law)ol 7] Z&k= WHH

U4 (limited partnership)e AE7l=2HEH @e Fx4S FA3 &
o2 AEHor EdEHT ok m=e] g 19609 5B B
7h2qky] e WA T2 okl 3 GEYAY

PSS
=T
of &EHATIL LA UokD) #F3F FEUHLS FIHAUS A= AW

ST =

(accounting firm)e] AFe] FEl2 98 8= 3 rt AAZE, “vF =P %23
o]l 3 A7 TH AL A373%1(2007), 351-352%,

22) A7ABEF, ool =(521), 337%.

23) o]%3], oke] Z(F3), 290%; YAA, M7, , G AE 2009, 4%

24) Joseph Shade, Business Associations (2nd ed.), West, 2006, p.56; H71¥, “/|
AWM ALe] gl zsto] et Az’ TALWMSH; 198 A135(2011. 5.), 224%; A A
i, AR 7IdZEH e =9 ek AHNA gt 237 FH W E, x1]18?<1
A1%.(2007. 10.), =174 dHET 3], 23%.

25) William A. Klein & John C. Coffee, Jr., BUSINESS ORGANIZATION AND
FINANCE - Legal and Economic Principles - (6th ed.), Foundation Press 2002,
p.101.

26) o] uk ju’,]-El;] 3t I EY 4] 9 4 }7573 2L



4
o
=
m
°
fu
T
2
=
O
Ho
ol
=

GEUHS AYstr] A= Ay A
ol whel #d A TxshE AAE getol I dE &0l v
2001d 59 3 3 EY AW (the Uniform Limited Partnership Act(2001))
A2z = 99 #3 3 =Y A4 H(the Limited Partnership Act) #A|5%
T3 FEUAMY 55 AdAE Asta ok dobrt 9= 73 FEUAY
Pa Act) A5zl w2, {3 FEUAL 5 HA}
k3t E 4] (general partnership) &= {5 1L
dut tEUVR FHFEd
I GEUHS dAT Wl dAEAY A %
=t "= A Y FEYA R (the Revised Uniform Partnership Act)
A201%+= 4ok FEWA S ‘FEVS Py = A (entity distinet from its
partners)’® FAsFATh ES 19979 JHA FY FEU AW (the Revised
Uniform Partnership Act(1997)) #1204x2} A|307% (a)F2 747t Ak HE
A ®Helz Arts BastAd &aF AR 2 5 e rsk
o7} 2001 €49 ¥k FEUYAWH(the Uniform Limited Partnership Act
(2001)) XﬂlOéLE AAl ek dEUAC skl ‘stEY FEEHE A9E
7F 19973 MA Y SEUA Y 2001
=gt g EYHe] dAR
= TAARD ARtk b vete] stE A
obd WEWBAES HAESIIoF o} i) LA HaL
& GEUA o] BEUSL we Ak AL d
, @E W] Rk FEUH dgisiAE oE F

T
2
41
o

5
i)
J_H Z
Lo
1
fin
N

r
ol
e
Ho
ot
X
|m
°
>
T
ftlo
2
)
ol
By
|

vl ol A= 1997 19 o] A 7FA]+= o] En} Kintner ¥Z (United States v.
Kintner, 216 F.2d 418 (9th Cir. 1954)) 2 o]of 7]%3%k vl AFH 37

As At

28) AAE, ol =(F21), 342%.

29) AAgE N&& o 29 A2 A24 IL 1. 5) 2) i) WMFHT FI FEAYN @
EEN

_12_
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(Treasury Regulations)30) SollA AAE U 71#] 7|+ B2 HA A

A Ee FHRRAGAE ST 1 5 FleEe 19979 19 o] Ewp
check-the-box ruleS T¢lsle] AAT Mool AR slo]2Z F33hy ==
HRAHAE 22m dE9e NEF &ttt FEUHS T334 =

PN
! T
Mot E Aed F gout,

H AEstA] ke Ao = FHAAGAZ HF
k3D A we] Bk AR AANY S AR FEYA AES A
FEA oY F AreF FEYY Aks AAstes Aol AL, =9
B2 F A9A HH@oA oleld #PS LTt Frhd ww MY
(Internal Revenue Code, LR.C.) A|7704% (a)d % (b)&& o]9} o] A%

Hr O

3 Aol FAAY FEUA A & oA ArEA oA
SEUHNS ‘Tl SEY A (publicly traded partnership) o]t H-2ZWHA] H
AAAI A = ek

FRIAGA A FEUHLS 2 FAFE A Fow, JEYA
NA AFE A5 g FAF= FEUSe] FHET oAAg Hw A
HE Ve AyEd BEUHder 250 gzt v 4 3EY 3EY
A AR HlEo] Adsts wolo]l FEYE A vl (allocation) ¥ o] FEVE
250l En3d) REUELS 9 A5S A & A5 ditete] HA
& o34 EUAe] Uz du 9 FHE JEUEANA A5S
AAZ &l (distribution)stE e SFEU S A EER A50] AVe A2
ofHth35) upto] et HEUWA o] REYAA A5S et AHS &

o
o|N
)
>

(<

(S
k>

(<3

.

30) Treas. Reg. §301.7701-2(a) (1977).
31) Treas. Reg. §301.7701-3.
32) William A. Klein & John C. Coffee, Jr., supra note 25, at 105.

33) ILR.C. §701. o714 Z3&t:= ‘vl E(allocation)’o]l&r FEUWA @A ASo AF
59 HHZ AAZ FEYo|A ol =X} BAGle] 2 FEYA MWHAE AL

T AL Teg 7143 TaEV4 BAARS o223 =4, , AAEsAL 2010,
14%:.

34) LR.C. §702(a)(8).
35 LR.C. §§701, 731(a). o}714 &}= ‘Eul(distribution)s FEUHY A25S &

_13_



AE A g= Aol

2. ¥] 9] Limited Liability Company?36

n] =+ 9] limited liability company(LLC)¥ RE T4 Y (member)o] 3+
AdS AWHA FHAAE= A FEe dAE wekth3?) limited liability

company<= &3] ‘T UIAVEL HAEH T = S, vl SEY A I
A dEAQ FHRAAGAZA e & agste] o] ZeAM =
TLCEa FEuh v=e 19959 LLC #d mwere 5d #3235 A
M (the Uniform Limited Liability Company Act)S FAA W o} & 7pA] = 2zt
T LLCol #3 W# W&ol % gaEvu du» LLCE Ale wel=
AdFol o4 AP (articles of organization)S #3F FAHo| A FstojoF
T}.39)

LLC A=+ 19774 "= ¢}o] 2 F(state of Wyoming)ollA A5 =<
HAou 1980 th7kA vt steete LLC A=E A"Ha 5 wx] v
LLC A=7F W= BE FoA =dse A= v =413 (Internal
Revenue Service)®] ®i:= W37} A4 A< Gk w3t Ao+ LLC7}

i)
rlr
2l
o

S FHE AAR FEYIA oldst= A TR AL eke] A(533), 14

It

36) ot#fel W8S Nicholas José Muiiiz, “Emerging International Consensus on
Treaty Benefits for Flow-Through Entities”, Tax Notes International, September
22, 2003, pp.1056-10575 S.°Fsk Aot}

37) Id at 474; ol =, “ml=r LLC, LLP A%=9 =913 A

Ty XII-2, A sks], 2007, 118%; whAlsh, “ml= {33 ) 3] AHLLC)9] 54
ek A7 TAME A, A8 A235(2002. 2.), 137%.

38) A, kel A(F23), 14%.

39) n=o A 33U 3] AA (the Uniform Liability Company Act) A 2022 2F A

WA ug, TR

R

= el
203%. LLCE A¥d uo= LLC 9o 3 F+A4Y 7+ 29 A F(operating
agreement)S A ZAst=dH, LLCE 97 kel FAAE ol L} O]Oﬂ TEET AA

A, ko] A (F23), 14%.
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FHBRAGA IR o Fe Hato] wx Ao o] WA Ekort
= A2 19889l o228 LLCE FHAAGAz QAst= AR &
Al S RS 7] v Zo] 404D

o] & maeo] RE Fr7F 199796 LLC AXEE A9, 22 o o
E1} check-the-box ruleo] &7 Z=JEHA LLC7F A @A =A e &8
Holeh "=9] check-the-box rule ofefellA LLC= F33pAl = A (G4 €
o] 2§ ol A) AWM FAH A wk(disregarded entity, 7A@ o]l 1W<l

e}
4%, HABAE Heg S gk
3. 599 Offene Handelsgesellschaft ® Kommanditgesellschaft

=do] APddAE =ZA =4 I AHKapitalgesellschaft) et <2174 3| AL
(Personengesellschaft) 2 Y th &4 3A= $H <21 A (Rechtpersonalitit) <
ztZ M2l (Rechtperson) . 2 4],  Aktiengesellschaft(AG)43) 2 Gesellschaft
mit beschrinkter Haftung(GmbH)7HM4) t) %2 o]t}45 914 3] A} Offene

40) Rev. Rul. 88-76, 1988-2, C.B. 360.

41) LLC7} vl=r zF Fo FAUNHE, state tax) Ao 2% F3IAAE=A oRe=
7z} Fnit} 2 4 vt Joint Committee on Taxation, Choice Of Business Entity:
Present Law And Data Relating 7To Corporations, Partnership, And S
Corporations (JCX-71-15), April 10, 2015, p.8. oA AT E Yo} Fo = LLCY
ZF AR A5l $250,0005 "< 4% LLC AA7F $800¢] annual taxol v st
255 2AZ A annual fee® dHFslojof dhthal dth. Mike Piper, LLC vs.
S-Corp vs. C-Corp., Simple Subjects, 2014, p.49.

42) Treas. Reg. §301.7701-3.

43) 9o]®ZE ‘stock corporation’o]#tal WHYE 7| %= 3t} Pia Dorfmueller, “IFA
Branch Report (Germany)” in Cahiers de droit fiscal internationalX Qualification
of taxable entities and treaty protection, Vol. 99b, IFA, 2014, p.361. $-2]v}2}ol A
= T E L Fad dAA, TEAME 1, 99 AL 2014, 53%.

44) 9o]Z+= ‘limited liability company’'#tx Y= 7% 3t} Pia Dorfmueller,
supra note 43, at 361. gyl ‘FIIAVH L FET. A, ool H(F
43), 53%.
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Handelsgesellschaft(OHG)46) % Kommanditgesellschaft(KG)4? S-& el Z
Zh2] o ) SAWA Wele] ofyt
Edo] AR EA 7 A GA] e WA GA A oF= T A}
GA7E HAAS A o Fe wel Z2ZETA 9l =
A 3Ab= FRAEACl FstE e WAl RS FEEhA ST o]
g3t o] fF= <dste] OHGe KGE 9ol= 7ZH7} ‘general partnership’ 2
‘limited partnership’ &2 WY E7|% 3trhsD ofgo| A= OHGS KGeo 7zt
TAES AT wel= AEe HY FEYAH ol ‘At FEVS F
g RHEYE AMGSt7| 2 g

OHGx 27 o] &de] dnt JFEU=R o]Fojxl Adx2omA, 7 Ank 3t
EY+ OHGO el #FostE OHGE ATl wiste] Faaeds zth

rg
A
&

il
o
3
o
T
g
O
)
~
&
_rg
lru
e

b, ol KG¢ A<= GmbHﬂ AL o7 A sl $ st g%gu}ﬁz)&)

45) Ned Shelton, supra note 18, at 449-450.

46) S uhebel A s A P ET A9, ko] B(F43), 53%.
47) Sl GRS G T A, o] A(F43), 535,
48) ol %8, gkel H(F3), W%, Feluby EE AR Q1A A PAAL 2=

U Aol S 1% 3Aakset vh=o

49) Pia Dorfmueller, supra note 43, at 361.

50) Ned Shelton, supra note 18, at 452.

51) Id. at 451.

52) Ned Shelton, supra note 18, at 452.

53) A= GmbH & Co. KGelAl= F&AdS A= A7t qirk o] F3], “=
A3 Abel 230 A, FxASE=, A9, FAZAIF S, 2003, 148%.
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4, =EZF 29 Société en nom collectif 2 Société en

commandite simple

Zeprol AAYERALS AA ‘société de capitaux’ E ‘société de personnes’
o2 Yyt société de capitaux= ‘=4 AP WSt MNEOoRA 1
ApA 2 A A F tF555) HEH société de personnes ‘1A 3|AP O] tf-3-3}
W, Jo]2F E3] ‘partnership’ &= HALEATE6) 1B 2 o] FoA société
de personnes® TAYLE AT ujol= A At FEUAY &l ‘I
EYgtal 272 g

o2 Ugte EaabAaA e gl a9 société de personnesi= Al
EXo R bds] A= Gerh T RAAH Y PdS dFRHe=R
société de personnesS I AL LR E YAo|th5D o] e HAS &

3] F=(UE)F 33} A (semi-transparent) T WH(A42) S 3} 34| (half-transparent)
il B 2458 o] & ‘translucent’ = WHAEH 7| % 3} 59) Zgdro] FHE
A 2o wEW société de personneso] Al EE7F A5 société de
personnes®] JEU 7} oy} société de personnes? A5 O % FHF ¥ T}60)
I8 22 société de personnes®] A5 société de personnes THAA A
A% 31, société de personnest ARl A5 Uste] AlFAILE dfojok s

th6l) A FEZALe] thAE société de personnes©] TF62) société de personnes

54) Anne-Sophie Coustel, “IFA Branch Report (France)” in Cahiers de droit
fiscal International' Qualification of taxable entities and treaty protection, Vol.
99b, IFA, 2014, p.337.

55) Qo] Z+= ‘corporation’ .2 WA H 7| % I} [d.
56) Id.

57) Philippe Derouin, “Chapter 8 France”, in Taxation of International Partnership
(Florian Hasse ed.), IBFD, 2014, p.224.

58) Id at 217.
59) Anne-Sophie Coustel, supra note b4, at 336,
60) Id. at 335.
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of g "HY HFEUE AAMHAe AdEXAb @ & o, Ay
Abell whE I A o] o] Folxl A Lo itk B Iy
9l T} 63)

société de personnes % société en nom collectif(SNC) % société e
commandite simple(SCS)<, @A 749 #FolA B GrgAe Ayt
EY4 2 {3 dEYHe ZF ul-s-st6d A société de personnes?)
& FEYENA v (allocate) R E, FEHES YHH o7 Al A H
H société de personnes? A5S AAlol thE 453 kst I EY

o A5A EE HAAE ARt weka SNCS SCSe dnt
3} E Y (general partner), & F3S A= FEU = AAoA wjEH &5
of digte] th& A5 A Mas Alagistelol gkt BbH SCSOlA
FANES A= FEYY e T &5

A A o7 o]HAE = Bl (distribution) Al @l viEd o=

LS
ﬂ
[t
Ay
r]j
£
m l
4 I

£ 5

B>

_

Mz

N
N

B

A E T} .66)

vld ¥ =29] Vennootschap onder firma ¥ Commanditaire

vennootschap

Hdd=ol da 85 A9 Al vennootschap onder firma(VOF)
2 commanditaire vennootschap(CV)2 drnjy Aol vt 3 E 4] (general

partnership) ¥ 3 3E 4 (limited partnership)ol] z}z} tf-3-s}w 670 o] =

61) Id. at 336.

62) Philippe Derouin, supra note 57, at 226.

63) Id.

64) Id at 220-221. 59 2] Offene Handelsgesellschaft ¥ Kommanditgesellschaft<}

H] 23}, société en nom collectif(SNC)9} société en commandite simple(SCS)+

217k e Alsh G Akl B e 2 4

65) Anne-Sophie Coustel, supra note 54, at 337; Philippe Derouin, supra note 57,
at 223.

66) Philippe Derouin, supra note 57, at 221.
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oA W 717 GPslArsl G AR B2 5 gtk VOFS OV 2F 9
q

Moz FopAEY, CVE AR AFEE FE olvo] me Fhaa
i WATA ot ARHET wer CVel FaAe 7Y EE: 849
TFAge] BE tE A Avd Fo glol 4% EE £F o9 Ppo

fru
@
<
2
e
Q
_0|L
Y
T
il
i
ol
%
g
o
2
)
&
Q
(o)
(@)
2
3
(@
<
fru
HE
el
)
o,
=

I, FRFAGA 7 9 FR9A &&= ol F

l

SguEl 2 & yete dygE B, B350 99 £a5 & u
2 guAe 3 3EU4](imited partnership) £ o]9} A3 F3l3}
ATAE &3S & 5 vk d2d g9 2018, 7. 11 A3 2010F
20066 ¥4 2 giHY 2014. 6. 26. A3 2012511836 A 9] S FAA=

N

67) Paulus Merks & Sebastian Frankenberg, “Chapter 12 Netherlands” in
Taxation of International Partnership (Florian Hasse ed.), IBFD, 2014, p.383.

63) Udat= Y2 190 s &9 AFd 597 283 Afdx e 744
o FYrF "ad AL} A HFsoa rh. Martin De Graaf & Jan

Gooijer, “IFA Branch Report (Netherlands)” in Caliers de droit fiscal
International’ Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, p.560.

69) W= t& 749 Abd st 2ad 49+ dAA P (closed) CVE &7
=, 948 CVeE 534349 Paulus Merks & Sebastian Frankenberg, supra
note 67, at 385.

70) Paulus Merks & Sebastian Frankenberg, supra note 67, at 385, Martin De
Graaf & Jan Gooijer, supra note 68, at 560.

71) Paulus Merks & Sebastian Frankenberg, supra note 67, at 385, Martin De
Graaf & Jan Gooijer, supra note 68, at 560.

72) Martin De Graaf & Jan Gooijer, supra note 68, at 560.
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2y7y Aolwke] frgk FEUA I wwro] LLC(limited liability company)E ©|
SotAth i 2015, 3. 26. AaL 201377711 HA o] FAFRAME 5¢Y
°] GmbH & Co. KG7} dAth. Z&2=9] Diebold Casedl A= HEHE=
commanditaire vennootschap(CV)7}, 18] YE&t=29] HAoA &= EZTfA
9] société en nom collectif(SNC)7} & A =] L T

olHd e FA HAoNAM F3 FEUAH W= oo FAMEE FaIAIT
A7 AF EEH = olfv FAL? 1 e =ojH FAAR] olfE A
iRl 2ok BEdas

AA, 7 FEUY & AHATAA wrm FAYgFE FasA o

(]

M, 5ol §@ SEUA B FAANA 45 A%H 2

P £ HEUA 5o TALe AUAT @A AYEe UE 5 A9
2 P T A=A Fo2 FAL 459 P A4 GEH
A ‘

fE
Jo
o
k=)
fm 4
=
i
ol
o,
<
=
A
X
0,
__);1_4/
-
2,
0,
>
(o3
o
_>,i

73) Stephanie R. Breslow & Phyllis A. Schwartz, Private Equity Funds:

Formation and Operation, Practising Law Institute, 2014, § 3:2.3 [A];, Matthew
Hudson, Funds: Private Equjty Hedge and All Core Structures, Wiley, 2014,
p9. thrt Ze] SCS T A FHAAGA Y A5, 73 FEVTE FHRAA A
2HEYH BeE A5 HHD}OE At A &S o] =9 A1 A24 1L 4.
X3 29] Société en nom collectif 2 Société en commandite simple’ #%.

74) Stephanie R. Breslow & Phyllis A. Schwartz, supra note 73, § 3:2.3 [A];
Matthew Hudson, supra note 73, at p.9.
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AA, F8 HEUY S FEUY $9S AYAE A o

I
k)
)
%

EYY 9 4T T2 ARl A=
A2 QD ALk &ALy 52 FAAE 242 Ak B EY 9 f3 JEYE
A ofdE FEYAY Tl Fosted, FAAE Y RS 73 dEVE]
Aggrt o9 Z2 AuF e AMEEEAE dEAdS EIAIE 7 e &
B Asdt. ol 54 FAAR] 73 FEY YA Ak GEY
7F FEUA 9 FBolA 73 FEUYIZL obd Ayt BtEY 2419 o9&
A 7, S 22l-dlgld i Al(principal-agent problem)E @&l
Atk o] ZAE HAsH] A= 7 REUIE Ak GEV Y T2 39
[e)

il
i

19 WA BAR # Qe FNE AL, 9w v 4
F RE 5 AAM /U2 ATT Bt Aok F =YY S FA@

A WEWAE AW FEUS §8 REU FAH olHRAE HE%
AN 5 e WER B4 ANFoRA Bol-d BAE Y 5
91 }.76)

75) Stephanie R. Breslow & Phyllis A. Schwartz, supra note 73, § 3:2.3 [Bl;
Matthew Hudson, supra note 73, at p.9.

76) 9 H-AAE, AREAHAE(PEF) @43k A% Hrket FF HA, , FuEs
AT, 2006, 5%; Grant Fleming, “Chapter 2 Institutional Investment in Private
Equity: Motivations, Strategies, and Performance” in Private Equity: Fund
Types, Risks and Returns, and Regulation (Douglas Cumming ed.), Wiley, 2010,
p.15. 183} o] Enp AR EXHE (private equity fund)= W7 3 FEUA S
°of W4 FHE zteth X}*ﬂﬂ g2 o] 29 A2 A3E L 2. EZGAR] <
FAZ TS tEA A FRE EUA FEe AAREAEE Hx
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A3E A7 w9 A

= T
S-gutetel W Esk= =Wl(inbound) FAHSF-2lUE7 AHAA =R A)E T
Aoz ofF A R o]THHA ZAE THEH

WA o] FIA ZAl= mEAZE £ Ee 2 ALY AFA T AN =
FaAGA ol ARAF(EHEhel = HAAAGA R EFEs 45
of F= AT 2dd suEt digde div 2012, 1027, A3 2010
75950 A (olst ‘ZaE @A) ol olEwk AP A g R w
g 73 FEUAY T e FHRAAGAE ARG e r Bkt
3k 2013 7R HAAE Al A3E B OCHJAAME AdE A1z A2dH(o]
s ‘ejmehAl 5 AN i dEek 22 et oA 7
AP A el A vFEe s AT et diyd T

77) ©]%3], %] 2(F3), 284%.
79) S TANGAL F WAL FULBLS thejo] AmelnE
Ak AAAEAAY ATE AID), 7Y o

A U R mE A gel REHE MATA Bk SEEde 47 4
HERE stelok st A/ Aok AW WAA ABE A3B FHADLES
5 ACEA AgTE A1, A% A1), o

T o] =9 =of HelelA AL g

J’—-! : ‘~‘,3| T



9 oAe FEA BF 4 chdlel e oiREe de) FadAvAt Wl
WA eFEes BRAUA, EAGAR A olFHA] FA B4 7
J =

]
9 2012, 10. 25. A3 2010525466 FZ(o]8 ‘¢Yuolrnte 4", o
WYl 2013, 4. 11. A3 201153159 #Z(e]8 ‘CGV &2, ¢ 2013. 7.
11. A3 2010520966 4 (o]t ‘SC B4, ¢ 2013. 7. 11. A1 2011+
7311 #ZA(olsk ‘Se)] #A), hH Y 2013, 7. 11. A3 201154411 A (o]}
KT #4) 52 22t 345 AAZ 319 FHAADA] FoF27]
E#LMW“ omclor RFslth 1dd ol WY #AL 94 Y9

wwwi AAS AT ol e HAFH
sl 2012, 1. 19. A3 2008578499 AL gtelal AA(e)8) ‘2= #4) 2
9 2012, 4. 26. AL 2010511948 A (o] &} ‘efatel wa)o] H e A
ojth. fYelvte #A Fo| AR, 9 FHRAAGAQ] Fe] T2
ToA FHLHN LSl AFd Ag vt 2 AT T AL A
FA Tl 77t He] BTG GA 2 L A dAA HAAE Ptk
oA AL dojd F stk fEvEtE FYFAVTE dTEclon
Hol A5AHARE Huete v, FA4Y AFATL FoFA7|FE F2
= AEASAZ AT 5 Q7] wEolth
st obA AdRe YYeolvte BE Tie WHIE, 20129 Al HA AW

g FANS A xoF zﬂﬁ]—/\] o] HgE =

¢

4
oX
(e
o

zoz 947

A7 3] 3

Felol A H R Tk 1 A9 BAR F OrrE QA4S

WA ol ARGl ok St ebe AT el gvlA AL
ool T 2015 3. 26. A3 2013%F7711 HA(S]3F TMW #2)e]

Nl
f
)
=
>
ox, i
ox
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r o)
Y
N
N
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o
>
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B
)
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M
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oshw, )9l FabsAuAe] BaEw 1 TR AFAT] T Feel
slsl FasAGA ) 5ol viste] A TE A A9 el FrhubA e
7 ZAZG AFA} Ak oUW WAL BT 2AZp] B o)
M 2014. 6. 26. A1 2012711836 A (ol3t ‘Y #Z2)S 2 Yo =
ES R RS ] EHEﬂMlﬁﬂ-ﬂ%ﬂﬂ A 32
sele AmE olsEth Telu oled =Ax Hﬁ%giﬂééﬁiﬂ

lﬂi

= ol THA W= AFAoloj A, o] X3 EHDHJ]
A €k gathd TMW A A | 24| 2 0ks o4 3

4 i o2 A ofel g

‘jr‘?i ole] 7kA e
sttt Al ok oo e el =

224 €A

oA gAe)FE RekaA grol Az AXAT B F SdE B

aha1, TMW 29 a4 2o 4=
= A, EAEA

o] FapabAl A 7F A 2

ol F A Z Al 3}

»%ﬂ%ﬂi

R s

G 2 A E AR EMdE aofstd tEd 2

[ 1] EAGAY oS HA EA &S = £ 9¥ 29
M™aM A | |
2012. 1. 2012. 4.
=23ty
w4 w4
sxoHel A |
QIol: Q|2CHY|  2012. 1. 2013. 2.
=& ¢H E2¢ =G
»2 25 A
el | | | |
= 2| EX7| e} 2012. 7. 2012. 10.  2013. 4. 2013. 7.
MAEMNSK met ZAz%  Uelmt=  CGV  SC #Z
Ag E4 w2z wz e B2
T3 KT &4
ZMTH O Ty | |
M= HME 2014. 6. 2015. 3.
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?E'J?Eﬁ(%fﬂ?i?ﬁ tax arbitrage)E 4
vk 1k A Aol EE TES €8
%.

w5t} 79) o] FH|HA] Ei o

ZHAlS B dw wAe] Qrhs) WA BE o] FrhAlE AWAT
B} AFATE] A Aol Akl B 25 thatel F Wl HAEE 4
Solth Wl EAGAC] BE o] FHHA i AA o] BEAYE A

B AL AFATE AW Aol & o] &ste] G RFAA AleS F0
ol HAARS A EAGEAR QAT olTIAE WAL TAA
by, HAG s ARl EAGAE ol &3 ARl Z-E Al ths5)

olop & doAd= 7 Aud + glvh

r1r

8
el M= EeidEu=E 44 74TZ1301]HL of ==k

o] w"rﬂ S dps!
7 ok 7Y AFAEE FEuEke] Welle FaaA AR 58
vz, gyl Weele] siel FA[AA AHET WSS sie] AL
A0 BA GV oty 2 Aol Syt di=gclo]l A3
A BES AFshd, ey okdet el FAY AFATAME EFA4T
dd 5 A A AFATES fEuEe] Wedes FHgASA R B
ve, W=yl vlgo] = AL HEow F T A7 %01‘?}.

=1
UEF 7= oldgt AStel dlgshr] fd o
ECD(the Organisation for Economic Co-operation and Development)

= 20129 XA THybrid Mismatch Arrangement: Tax Policy and

i
= "
o

79) Adam H. Rosenzweig, supra note 10, at 560; Reuven S. Avi-Yonah, supra
note 10, at 137.

80) Richard L. Doernberg, International Taxation (9th ed.), West, 2012, p.478;
Michael Lang, “General Report” in Cahiers de droit fiscal international: Double
non-taxation, Vol. 89a, IFA, 2004, p.81.
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Compliance Issues; oA EXAGAE o] &3k AA| o] EAHYE T2 =2
A T Shy=E AAE 3 20149 H 1A "Neutralising the Effects of
Hybrid Mismatch Arrangements, Action 2: 2014 Deliverable; % 2015 X
124 TNeutralising the Effects of Hybrid Mismatch Arrangements, Action
2: 2015 Final Reporty oA =A™ o] g kS AlA 8T

o Fe A AuWd BEAAS B sto], FUER EAGAC] BE
F A D olFHHA FAZ GEEA A2Ae AAenA ) oS
date] o] FelME A @ EATAZ A o)FHA D WATH @ TAV

Az g o]FH A L dHom o] FAEIT 1dd SAGA R
1gk o]F Al A= OECD wolA e H5FE HEYS i, vt
ANAE i AAI HAAME MBS AAEA I 759 =97t o F
ojfTth WA EAGAR G ofFH| Al A= vl A ol A
Al gFolzl v gllem g, o] ol Al2Ghim) 2 AdollA 4w
E o] &3k AAAto] & A thHEF A S Ay

ofel zt Axlel HlT % AW HeE agste] ‘O AHAGARE AT o
THA B g A'E gA B8 e U, TullAY 2 AR Aol A
M ks AAIR o A Ol 22 A2 EAGARZ G olF A}
TUHAIHAG AR Y, A3 EAGAR AF ofFaAlet AR A
et ‘A4 EAATEAIZ Ad o] F ¥ F A (double non-taxation)e} = U] AlH

a)

Aol F
HA FYPAHALES d= EXGA ] B3 HAAHA F
5 %

Aol &

x;'ﬁ-! ';I:f ]_ll '-'f;]



S B4R ALE). deom SA4dA e A dddegta & 5 =

= ]
WA BF e #ele] FQ 7 © OECDY 94 A¥ua 7}
Bl AedS adu(2E A2 1. volrt of=dAle] Eiol B

Fouete] A AF-dE-mE e W A4S AeshdA 2 o E
FTHA2E A2A IL). of¢t 22 B4 AHE atgow oxdhA 7o ¥
oA dd MAARME B Hd #F2E FUHE 5, o=dA 27 A
A ehe AARFEH(AI2E A2 V).
A2 A3HNM = EA4GAR] e FATI T AFAAEA ko] BE
HA e AR weks vEn WA vt EAAGAQ] el FA4Y
T AAFEA Ade] A" wiEe AHEGH2Y ASHE L. e
S dtol] w3 i Aok f-2vet
g v ek (A2 A3E IL). dobrt o] &
| A EAHE tite HESG

re

-1 =
3 wgow zHzer 4§ 5

v

A3 FAGAZ AR ol FHAel ARG N bl = A

Aol A7k feuhet Az A We e A EAGEAR QAT

o ZHA FAE NAF] st St EAEFS AQstelol & We
B AUFAARZY AL, WPA Bl Wl BARS AS DAY

A24). 222 OECD % UN(the United Nations)e] 434S HE
S uel 2AzFe fA Weke] #e FE o2 AALES ZHETH(A3A
A34). volrt EAGA I EAEE AX 7HH] AES FA L

o] M AAMS B3 S (A3 A44), Elvhet 24 xFe] A HE
oto] #sle] =8 AHHRE Z+ES A A (A3 A54).
‘A4 EAdTA R A3k o] FH| M (double non-taxation)e} =W Al AF

M P A = SADGAE ol &3k AlA o] -8 A (Kl 2 5L H ] 22k,
tax arbitrage)oll w-&3st7] gk =ulAlEel i wehS A¥Eo. WA
OECD®] BEPS ZRAEZ 7j#3t (A4 A1H), EAGAE o] &3 A
Azpol gAY 3 2L 7 £33 A4 A (linking rule)S A 3ch(A4
& A24d). & 0% OECDS BEPS ZRAEZ 7|7 o thre] ta i
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A2 ERNAAZ Q8 o] F A} U A
A ket
A12 FHLHESS 9= EAGA Y AT
FHAYE T2 AA
o

L o=dA £7 ¥ R 42AS5A

b~
we)

1. sl52Ae 257 $E ol FFA

hebe] AFA R EHedel FUAYFHAAY AWUR)S FA
& 2 AT gl WAAY ARE weh
FUAALSO] O AFe QAIFselol A ojw Ful AVHF T
A7k Adste FHAY FAE, D AFEAL HAAY] AFHAA o
ok @ SFUAT WAMPe] WA AYFA s 2D 7 A of

ATUAS WAARL ATHA 0T B 5 drhd | DTUAZ Pa o T
Az slo] FULALSO et WAME FAS L, wop s ey
JAle] THASS FANTAR sto] 15 ARl BuEE A5
of tiste] 25ME FAlstolol k(Y 2012, 1. 27. A 201075950
A7), 2o ne o FwAsl oo s ERHW owwdle] A9eA
NPALSe] %27 Ak,

o] 7] A ﬂ%wﬂu T

[0

o

| BAREE, QRAT) dIGAT BT
Mﬂ%ﬂ weh EARAL A2 4 A dAd gzt B W
AEA QRS BR FoR A=vd gauA Bao FiuA
M £ AR RAL AAATANE FATAGA Ex P AT A A

I r{r
mlm

_29_



% PRHne 4w EARAZL B2 e vy eaude] e 432
(A5 R o Rye] ofuje) e BF JE(E So] FuAe Ay
4 AROR AEAR e, shel SaAC Hatel AFwA 2
@3 QA e Aol A EAVAS AL = A

AT EAVAL EAT Aol FUNALS st o] %Al 7}
Jojupr] 4tk dAn GEA FAAABA] FEGA 0] S ol A E
EadAlE BRER HEUE 257542 Hol QAR Hh
o] FEUE ¢ QHAFARG AFAZNA I RANZAS Wi o
¥ ge w7 g duey $euge] Qi RAE HEYE 45
A&AZ wol AHAFAAY] wiLol),

we Seudst HEUAS HARARAE B A9elE HEYNL

Ho] vl FAlET. ol JEY GAdAM = ﬂ;ﬁL /‘ﬂd“l 5 A 3
& e, JEY AFATS § dEAFAgS HEYTL oide g E
U A F3td Alselstal & 7] wZoltk. e ste] f-Eluketrt 9t
EVds =R BA s 7§—°r9]r Hlalgh wf shte] i H A5
dste] tEUA ©A B FGEY dACA F il AAEH= BAA ol T IA
(double taxation) A7} o} sD

2. 9| FdA ] AAAEA BEH | FTHAA

det ) FeA} dEWelor BRI, FUAALSS AT 93
A RAE O v wARA 4AAER Baele: WAE wolok dtl
A7iv) che etel FawpAwAs WAAWY dEEor PHHW, 5

81) AAH olF iAol et AT e o 29 F7) F=E

q gyt



= AlgelA B glEo]l SEUdE B g ydsAd 247493
2 Aol /e Ao Am vk web WAAMe Fydon BR
rigke o RdA BR ol Hd4 wAA AAsAAe] w44
A&z AAHE BAS AFl, HZh PAAW 2E5ASAE 45
of AAAFUIAE Bk aFste] FUARLES AFeH A= AHF
o AANEAL BE QEAZ 2AF] AAAEH FoE PAANE

YA gstofof shop(dl Y 2013, 4. 11. 31 201153159 #4).

a0 FABAEAL GFeA FTUAYL JEEA0R AhHe
BeAt Hdets AANEA7 oluetn BAHW, A5ASAR FHHA
Gk aela o oohg EARA gEwAe FHLe] 25A%5H
& gaselor Gk 2 Ak QAL G2 AAAGA B 9
sgAle] B Uy Wz 9RuAe] A5A%4 RE 24 9
sgow e W oohel, FAA Aol oo

7} Txﬂﬂ 54 T°r3§94 AMABAE AAE Stel itk -yt M=
‘T3 dEUAN FH 9 AFREAHEE=(private equity fund)Z I E = &9
FHRRAGA R FFA7|F7E Sl dAAEY] AAASAAA AR T F
AlE wk A
SoFetH oo B/ WHS EATAe HA dlo] E 4 Qv+
A 3 2]

Aol M, il &4 A <]

82) aAd, &l =(51), 252%.
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SAR Q% o]FuA =9ls AdNo] glrk olF Aol WAL ol
A2 A2 EARAL B Ao daA) BE oy 2 FuAEe )
HOgerst A2 A3E BARAL TIAFA/ T @ AR 2%

o 4§ Sedl A% AATEA ol W e

facs

II. =g A &7 S =Mzt F 89 #AA

a0

oo FaAAGA R =dA 7t fevetel A =l 2 AdAE
A2 EFEE, A2 E O 2dGAE WY ASe] AT
BAR Hop AXAGstoof gt} o] MY o]mebAe #E AR F
1G] 7247 188 JAe EATA ] dist Az
of A& FAolth. 2d o=mahAe] i W 2 AAASH Ade 24
ZoF A& owgk AA A=7F?

AA o= A E HI AR A8o BAC didte] Ay v
5 2ol A FHIAGA] FA I FlAIHAE e Rilo R 5o
EAGAT Hdes, dd A A ZFutR A xeke] AgHTt &
T fith Akwe] AF A (resident) 2h= A ZRF AL Q1% 870 F
SH A 7] welth

dAd OECD REdZAMZ°(Model Tax Convention with respect to
Taxes on Income and on Capital) #1032 A|1& 2 A11x A1 vl
5 9 oS #ete] Z4zp dWbA| oF= o] AFA] Hlo] BA oF= ¢

AFAA A A F3=  viE(dividends paid by a company which is a

o
X
o
Y
N,
v
oo
=2
(o,
R

resident of a Contracting State to a resident of the other Contracting
State)” ="Aool Asko] BPA o= o] AF A AHE o] A
(interest arising in a Contracting State and paid to a resident of the other
Contracting State)'#}3 % &3 Yo7t OECD Ed A xeF Al12x Al
g2 FEiSo #sto] AFAAA AHHEH FEAS(gains derived by a

resident)’ol2tar  qrASAT. ol B2 AFANA A E/71%5E (paid

_32_



to/derived by a resident)o]gt= A & ol A=, A5ASATL

-

Idd OECD RE Aok A4z Al AFA] 81002 HAaef
o] B (liable to tax)'s &3 Uttt oldl W= FAoF& FHelolof &
Aok Atz JdAdEY. 3 dEUHder gids FoHAAGA=
BaolA FAl S FEetA] doernw Az AFATE ofyt wheh
A ae yete FaRaAaAE dRA T o r EREo] EAY
AolA A5AEATE HueE, SATA L ExolA FAoRE Fsx
ol AFAR AAHA F= o dHAT B FHARAGA S E= Aol
Add zAzfo] 482 = vt 2ol 2AxFE Fto] olTHAE
WA AW kst r] 7 ol e Xtk dolrh ole gt A= Fr A AT
o)=grA| el Al AL VFoR el NS A ALY FIAE
3]

AN

_—
=

ot}
e oA BH s z2Azor 488 oo o] e AR
o [e)

oty 2 olmeAle EiF o st EAGAC A A5, A
=] 2=
T

5 3
W oolelol A Aok A8 A oA @S A dstelE g o
ek,

L of=gAe] dAAEA A A2t 48] #A

tgom sgauAe] AANEA Bt 2Rt H§

e

A A=

r



o dSeA FWAY ot o EHAoR RREEW TWAY A

A FQasse A%A7 B add oFEde dgew zAxo}

g3l A gFHle] ohd 1 TAUS AAAAAH mE 24

Az Bol 25ALARA FY F Qs AFAAAH ] wet T
7

59 AEAE v2A gAs= Aol Az AL dFdFs vAH

i
b

L oE g T

A=A A FHAHAESS AFE woll= AA FHAE ofgel A AL
ABAE gAgstal old wE HE TH/E Fobst o, et P HBAdY
HiE 2 o] T A WA E fste] Ao R SUAREAY BME EHE A
SHAl vk 19 o] #RAdA AEHE FulARels 94 AHE o=d
Aol i WHE ofyet, HAVIEY Aldx 5o ARl I
e R AdaAdFe wet WEAY AExet AAFEAE Eske] S 4
& A5ASEAE G-t ets, ol FliAIE Y A& wE AAAHA gA
2 HE &% o BPolrm FAxSF HEo| TS WFHTHL BI|= o
HoE8) OECD EadzxAlzef Alzxzo] gk 524 (Commentaries on the

Articles of the Model Tax Convention) 22 #% 2 221 &9 94 & ¢

Fojt} 84 wela] o2 ke FaaMeA| 7 vt A el o=

BREe] EAGEAE ® AdselA, O EAGAV YA ASe] AAAE
o

ANA g deh=s AL Az HEol S A Al olH.

83) &A1&, “TAZAZANBIAHE A2F22 A3 Ao Fa AuA” TZA
WA XI-2, sh=A 3], 2006, 273-274%.

84) OECD, Model Tax Convention on Income and on Capital: Condensed
Version 2014, OECD Publishing, 2014, p.72.
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A2d EAGA L A 4A: AFEA 9 7 B
2 FUARe A Bt

Selubel AMe FARAE Ada Yo threl 247 2549
AA AT A5 vk 2EAME A5A FAIEAE AT v
AZFAR el TAA WA R WE dahn vk WA

A
2,
L
A
Ho
S
>
ol
X,
oL

o
>
ol
=
Lo
>
ro,
oL
ro,

[o
ul
>,
=
Al
L
-0,

7 2 3
2 rn sld mEa wer ejmesh SuaEa elwwe] ohzid

}
oo tjatel £5AE TAStlol @t} W o=eAs} A
of WAt ThA AT

d

T A HAAIRM2013. 1. 1. WE A116075= /A E 3 2 el
oA (2013, 2. 15, e EE A243575 = JNFE A) ol del=

el #a go] wi wu Fe] otk B Bolu} FARA

s 4 welgart oo Qi wAE FWAoR Posu

A, sl g3l P JEHe Fole Welglth aeshe] ofx

(5 RAZ Moz Wopo Shvbre] Bt BE AFe APelAdE B

ht

Z1odpoll WiRlolu ARl el = o3 Abel #E Ao AS

w2 FA skt AW A6 2= IAP(A614% o]shell A = EALe] =

WidEel e HEWAE g7 o, 7|EHer FAPd fadAE

Aol Fa vk oo =3 Abe diguiTelA dHE vF e 7P
|

FALSE BAbE BEoh(A Al621%). 2Ed AW Ale2lxE oS ekAl v 3)AL

85) ol AT A YA AEE, THAEA ] olslsh AT, ABEA T, 2014, 4505,
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o
2
>

A BE AAZG oA, =E|ALY Ao e A V|F |84 = &

S0 tobrt ole #eh W A= AT gkl ej=mHclely o=
1

5)
=2 F72 o Mo wE Sy Qi

&!

H

WA divkes o=wdd weh A9d SALE F3ALR BoktH(o] &

v AYFEAHF)80 QA FAZIHE o5 HE odte] dyd
THJdoE AT =AFAEFZE §2 O 13).
gy el oske] dyE A e fdolEke Ve ol 9
THAE B oR Holof 7Y i ‘9o ® Wi oauhAe H
= oA AZFYel ek SnkE deol E 5}tk odgx Hed
QA vkt Hell wel ‘Wl Ae] Fod dAlE Eahr] wlEo]theD
Al felvet A Fabe B Rlol (i Al169%), o7l &8
SlAkel AR A R ERHE T vhdH g-eubeke] AL B EApS| ALl Zh2)
&3t EUM ] Offene Handelsgesellschaft @ Kommanditgesellschaftol]
A= <A (Rechtpersonalitat) o] §1t}h.89

A GugAcdd= v e 59 3 Ay} e BE A
Mdol githsd) myAle] REUHORE HE WIS F5 BH¥, v=9 7
A E2d F3t FEH AW (the Revised Uniform Limited Partnership Act) A
201%+ ARt FEUYAS fEV9 FHYE dAR AL, 2001d
d 3 FEUY A4 H(the Uniform Limited Partnership Act (2001)) #1049
ME 73 FEUAYY dAlA SY3AS Fostrle skaith 23 ugs Gy

WAL FEUAS Sevhe WolA Wahs WeoR BIlE oWk §

)

)
o,

86) AT, A A=A A 2 A A 2011 AR A vds
Adte]”, TAAPE AT, A329 A45(2014), 239%.

87) ©] &3], %o F(F3), 286%.

83) HAAE, &el Z(586), 240%.

89) ol s3], Aol F(F3), 286%; ol&n, “IIFEUL ] FUFIFe] w2 HAE
A7 TSR,y A247] Als, SAZ2AF 3], 2008, 38%; HAE, kel S(F24),
859-860%.

90) HAE, %o F(586), 240%.

o
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o] YN EE 5Y9 ‘Rechtperson’ &

A'olgk= W] st

el

g

g FrlEAel = A

B
;01_

e
o

]

el

| 2 5 3l

o

]

A B GuimiAe GEUAS ofd 9=RQ

%l-

b4 ek, guigAel she

oq—c‘;

[T, = |
R

i

)

B

ol

7
—
NR

e
o

= o= o

SEER
SRR

<

beorwa g

S

(]

s

A @O ef=dAe] Ab

), @ fl=rdAle] Al

gy

@u

~
10

II. F2=2 dH#E S OECDe d#

1. A48 A4 74 33

(1) Nest AdA

oA &

KH

e

-"ﬂ

of wEw APH (L) HEBA

il

Fubo] whA = A

S

3} s

2

CEEE RS

= o] 29

el wiaA

91) o3, % =(53), 286%.

5 .
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2 AAE olw tte] TA| R E A= SR E HAA o5 Ag
o FA s ofF, el vt WAk FAMY AR Fol Atk
HA A7 el g Aol eyt el AR AN EE H
2 9] ‘Rechtperson’ 53 28 /jd oA o=uhArt ZAHE wal ¥l
Ag 7H Aol AR E il r EREYN o He
o FAgE #d VES AHEA, fEvele] VAN AAE HlAe] 3l
ojof B YF FAVF @ F Jomzg WAz FgoF FAS e A
o] = el e o] ZFo] ‘Al A2d IL 1. (2) F7 S 0AM B
ol GuimAle 3 FEUAAT WA Jide] fle veke] @At

= E R
ofol WAR EE Aol AR B FE Utk olsh e gFuA
=

STl ClRs BAE Wels WA s WAz AT FA AP
ANE WY JFoE IAT Aoje] Yk oz e wAlse &
A ARG NFoE e AP WA FAA AYELE 54

92) AP A gy 1y Jhed Bd 84 F OSUEA HAdF oJiE
2ME S oz o) ], Ay Ate], , wadAl, 2014, 679%; o] 3], ko] A
(~r1), 58%:; o] s], Skl Z(F3), 286%; ol2w|, “eIx g EVA ] digt HA - &=
5 FHOR TzATgE=Y, A23F Als, FAZAHS,
2007, 129%; o]&m], <ko] =(FR9), 38%; ol A&, ko =H(F1), 222% ] 3l
93) BT FA AP oJRE J|Fo R IFdA e Wl RS guslo]of I}
4=, T2AE e, BF A, 2010, 366%. AFHA Ad R
= StUEA AT FA dY oJFE e =
(1), 225%0] )t}
b Ik 84 F St EA S ue @A
o] FAM AgRE 2% U BHORE, ofAE, ool F(F1), 228%; A3
o] F(F1), 70%. 34 oAz, <o ZF(F1), 222% old= O—W Rl H“ﬂ
HoAge T FA dd oAF, vt gA e FA ARE R o] 2z
~3wHow By ok Al1~3wE 25 AR B A 94%%241% 5
Aol A FEHE& 2

95) Jesper Barenfeld, 7Taxation of Cross-Border Partnerships, IBFD, 2005,

r

o
=°.‘=
u
f

o
fu
fru
ot
n)

ko

ﬁm&i‘i

2
-

3 Jf
<
kY
rir
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gaaAe) AMA 4Ae JFos Fass Pael gde A b
F o HAelth @ Sevhekel Weldt v HuAE e Al E
¥ omm, @yel HFT B ojet Fls] wA Fejo] U@

olo g Q1A%
ZAFTHEARAS AT & A0 ok @ vt APHFAER) A=) AlZbel

Qomz B o] o]t
R 7}?47} L=
14

4, AT FA AR E AFAQA A 7)o WEEA ol oj=awt
Aol 57 FAAA Edo] A 4 vk g Agle
a7l 913 AxEs () A=A Y= A AEE
TA] oz AiS AFS F AdeA, Gi) S ATE AF5S T ¢ e
A o] trge iEe] da, ANY e BHoz Al WA A
S AV AN HYgE THHESR F&ste AR Twd] dojd o

T}.100)

pp.112-113.

96) AA B <kl F(F1), T1%F; ol AE, k] Z(F1), 233%; AF3], ‘e FEY
Ao Tl LS e Ao Al - se] A Al (foreign entity)®] 3 &+
(classification)oll &3+ A|2” TEHWH AT 9A  AFEA A 2011, 55325 Jesper
Barenfeld, supra note 95, at 116; John F. Avery Jones et al.,, “Characterization of

Other States’ Partnerships for Income Tax”, Bulletin - Tax Treaty Monitor,
IBFD, July 2002, p.305.

97) AA %, %ol =(FD), 715

98) ol %3], Aol =(5°3), 286%.

99) ol 3], ko] =(F3), 2865 ol 3], ko] H(F1), 59%F; o] %3], ke A(5:92),
6805 o] 1], <o 3(11—89) 38%%; o] 2m|, ¢kol =(F92), 129%; oA %, ke =
(1), 224-225%; AAE, ko =(524), 859-860%; H 74 &, kel =(586), 240%.
100) ol A=, %] 2(F1), 228%.
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AR, SmAs SURAL APEA FA R B AEe WY
A4, aserael Suuer BV 112 e St g A o

9
e BFE 9 A% AL &) oelg F Qohon dnm $eiete)
239§ A BUF SAE Braky dae WAl g
o9t 1 Ay T2 duAA L o
sieh. vzl et el Az @

A AL M FAd e EAZE EASE 5 3l

P
)
fo
A
5
rlr
o
Au)
T
i)
lo
>,
i
> =
o
2

=8
X
=
mﬂ
-{o
fo
A
uv)
2
lo
M

OAlA, AP Ad T el M= o srabAl el iAo Al
Aol s A et adske] AN Ao AT HA ] AeixHA, o
AA T3 o maA 2o Abeldl A s Ui A xof Abelel A o]
) 4 (asymmetry)o] A7 o] T 3A 7L dojd = QITh18) o] SEA]
Agagne] EAz e A8e Wi AFA ddaAn, 9RwA} B
ol A FA RS Hgtstolol drh e EAWA o 57 oA 9
SehA] RS B Al RE R 2t Samawdelt. o
B ARA T A JIRAE IHACR Ro} A W, 9T
A AAE 2AZEY AFATL oholA] Azt AEHA vl o]
3 ggelA emaA TALe] AFATe FUAE ErAAUAR 1
H, Aol A5AEAT HER L AFATAA A A= oF

101) #2Ag ko] (1), 71%; olAZ, o4 =(51), 234%:; John F. Avery Jones
et al, supra note 96, at 313-314; o]3&3], <2 RA(F1), 656, o|F 3], Ao A(F
92), 681-682%.

102) olA=, <kol 2(F1), 235%; o3|, <kl H(F1), 64%; o] 3], o] A(F
92), 681%.

103) AA % ke 2(F1), 94%.

_40_

J’—-! : ‘~‘,3| T



A TAZE dojd = QA
oAAlA, F&dlo] OECDE 19999 TThe Application of the OECD
Model Tax Convention to Partnershipsy (¢]3} ‘OECD TtEUA] HI1A)E

ll

33T OECD:= OECD #tEUA4] HalA oA “dxd 453 th& k(9
A S Ee maA FAdY AFAE)7E ofmdAlE AW 2
AR 45 AdHATL DA B e ofadA A AFAE
Wge meEkoR deeks HAA Y dEE BTN afAH o] APH A A
T WS UE Afdds 94 2 OECDe HE9 T&¢] dojd = 2
th Lejsko] ofejek Aol sjAdsty] 93 AEIT =AVF SiAlY B =
Az ofol] REFE ] e A SAGA] B THsdo] FopIthin) E3
ERGAR AF ol HATE BT FFol= A=A IUlFAbd 2HE

bl M B & A AAY FYF FAL ATA AUA JAL
ANEow owwAe WARAYA B FRBARA oRs AGIT v
= 7 gebeln nelehs /40t BEsle s, d=dAle] A 4d
o SE W@ JFo Aevhe HelA B oE UEg s
F2 e & Ak ohdlAE AbEA A TE W = ekel 9
Wal, Fo wel, Azt 48 Su FEY ek w6, mas
9, QR WEEE, 5%, AUt 95 Folth o] e Ty oy
Aol BRI BAEE BFS 2 F A AER o] A A
W AEE 4A TR PR A7 Agsts Aoz nath olshAe
WA A 44 7 odyel AeH: 4% 952 AdWen, Aud 432
T el AasE A9l galAE o Zel A2g A24 L2 (2) 2)

104) OECD®9| "The Application of the OECD Model Tax Convention to
Partnershipsy 2] W& % oujo tisfd= o &9 ‘A2 #|24d I 2. (3) OECD
TFEUA Bl zpAs] AHr g

105) o] s], kel A(F1), 63%; o3|, ko] A(F92), 681%; 1A% <o =(F
1), 72%; oA, o] =(F1), 235-237%.

106) ol A&, ko] &(F1), 237-238%.
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o A 74 o]t

Kol
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E ggoz e 7tge aA o

!

il

WA F7hsh GuidA 271}

=4, 9 =7l od ARE AadAE

w

0
;Ot
)
ok
o
i

el

=5 U] A o]

= O
=

A, 9 )

obth vl 4Ws

HA Thsdel =

A 9]

oA d =tA e Al

Hol gt
= e

nfb)d o

sH(—

2]

AR o]
AaA el dAoF ARE V|FoE FSoR2HN FHHoR o]FA e A

{8

S
A

ol

A3
| AR ort o] 7)ol A

)

A AL

oA ARA

ol
=

TAA =AzCF At

A

9] el 4]

o] el=ehAl &Fol

s
2]

Hg—o

ikl

el ¢ #As

-
1

i

20}

AF
=

o
Bo

(2) &7

D WA

3 7ba] o

T
T

A

W o)
H U
Awt 3 E A (general partnership) 2

Zlol o] A= ®elg oFE VEeR

)
=

¥ 9]

|

u
-3 3 E A (limited partnership)oll

3

A

A E T} 107) o

fy

-

W] FURAE 2z
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vennootschap onder firma/société en nom collectif ¥ gewone commanditaire
vennootschap/société en commandite simple©]t}. o] &2 W 7|o] Weol wz}

AAE ol wtormz wWyjo] AW HAHoRL Weld sigdste] WAl

gl 7 &
5 ol webdnh Wy AFaAst Wl AAREL A A, Wl
= EQA slo] TE g A1Ee ) welste] AFwAE BRaE so
2 olsgk.

107) Pascal Faes, “IFA Branch Report (Belgium)” in Cahliers de droit fiscal
International: Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, p.153.

108) Ned Shelton, supra note 18, at 443-444.

109) Ned Shelton, supra note 18, at 444; John F. Avery Jones et al., supra note
96, at 306; ol A=, kel S(F1), 223%.

110) oA w=re] Awk 3 E 4] (general partnership)®l W& AZAS aglste] &
A GEAZ Qg Wrle] Aol gltia 3dht}h. Pascal Faes, supra note 107, at
157.
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2) 2AxF A&

W 7lo= OECD SHEUA ®waAo] s}
A grgkom, OECD SEUA HiA U4
Rkedala gk oA WrlelE OECD HEYA Hua Jgs e &
Az A Zofolt T2 vepele] ZA|zeke] wrdsigl o, W]
OECD ¥EU4 wuAel di=zle] 423 FafE v APista
Th11D 3 7] o] 9 ixﬂé‘—% Aol dEAE o 29 A3 A4 1L 2. A7)
of’ell A =48] A gkt

)
w o
fz
H
rir
f
S
hinss
o
o
o
ol

—

(3) =g~
1) S A
I MY Ao BF W] #sle] olFH FAHS T A
2 9o 9

roihl slFuAlel maba FugAle fAAS TEe
A4 EE EraA RE A
SEE?

A7t TP QPSS

-
e

111) Pascal Faes, supra note 107, at 158-162.
112) Anne-Sophie Coustel, supra note 54, at 342.

113) Philippe Derouin, supra note 57, at 229-230; John F. Avery Jones et al,
supra note 96, at 306.

114) Anne-Sophie Coustel, supra note 54, at 342.
115) Diebold #4el| tigh A2 o] Fo A24 A24 11 2. (2) 2) =& F=x
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l~l

Hlausto] e sd A of AR 2 SujdA o] A HAas wETa 3
thU6) ojw ejmdA Y] 7 A mEt ZdHAEY ALK H A5
Tawol gebd vk ZE A FA"E TS olet e R URES VxR
g 2 w=o 3 v E A (limited liability partnership)l1?<

AGA 2 gt Attar o8 =gk ko] oAbl (Consedl d'Etat)!9) 3
Aol M= ez AL duk tEYEA gk v= dEpgo]F dnk B E
U4 (general partnership)e] t& wl=r SJALZFE wigS 2 ARQro] A
vk Sl o] tiste] A} (Conseil d'Etat)2 2014. 11. 242} A oA
“nl = dglgo]Fe] dut 3tE 4 (general partnership)S Z#~9] société
de personnes & société en nom collectif(SNC)12009} FAlsl= 2 wHlo &

S ogtebs AX 2 BA sk

m

il

i

2) Az 4B

ofl

% ZgA~= OECD FEUA HuAd thste] & H(reservation) %
O] X

Tl o122 20080 i Y-S AT o=AN OECD 3EYA HaLA

|
ruu:

116) Anne-Sophie Coustel, supra note 54, at 342-343.

117) f-3+3 <] sE A (limited liability partnership)oll ™3k ApAl3E A& o] Z¢]
A A2 IL 1L (1) 948 #F=x

118) Philippe Derouin, supra note 57, at 230.

119) =32 A4 (Conseil d’Etat) e ZAASS L83 I FAH L F] A3
g elth, e, TR 2AARE - TP Ao, FFEAATL, 2009,
33% 7} 413%.

120) Z =2 9] société de personnes % société en nom collectif (SNC)oll th3gt z}A|
g A& o] 29 Al A2H IL 4. =729 Société en nom collectif 2 Société
en commandite simple’ 3%

121) Conseil d'Etat, 24/11/2014, N° 363556. ¢] #4-> Conseil d'Etat®] oF#] =7
2 WEAR Yo 2ol A A s,
http://www.legifrance.gouv.fr/affichJuriAdmin.do?old Action=rech JuriAdmin&id Texte
=CETATEXT000029797315&fastReqld=202990246 &fastPos=1
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W4 Foett BFon zAxet AL AFATID xgro) 2AE
) o] & Ea

oA TA] A4S A

w Eo}
(4) 5¢
1 SHAY
=d Fde dFdAE 59 FudA e vnste] WARA Ei Ty}
Al 75 AAste] ki, 5d AFEes dHE 722 1980. 12, 1. 95

A e oA @ 4L

Fdeol AT g5 == FA49 oY A
qRE 7|Fo = Merha

GA ot Hd FdAE vl
s S FTAIACT dxHA AHE 8

, O A9 2 xEde FHF(centralized management and

representation), @ TAYe] 3 < (limited liability), @ A2 Af=-&

©
o
Hl

o] M (free transferability of interests), @ <] #HiE(allocation of profits),

® AE] =ZAH(provision of capital), ® AL AL EZE(perpetual
duration of the entity), @ <] &wll(profit distribution), A AYEe

122) OECD, The Application of The OECD Model 7Tax Convention to
Partnerships, Issues in International Taxation, No. 6, OECD Publishing, 1999,
pp.71-73.

123) Anne-Sophie Coustel, supra note 54, at 347.

124) Pia Dorfmueller, supra note 43, at 364.; John F. Avery Jones et al., supra
note 96, at 312.

125) o)A &, <ol Z(F1), 230%; John F. Avery Jones et al, supra note 96, at
312.
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#3F d212 2 7 (formal requirements for organization) 5 ©]t}.126)
sl =9 AFERE 1999, 12, 24, &) =dA|e] BF 222G uxEy

2004. 9. 29. Al 1 HEE NASIATHIEZD o] &S F

s =dAS AHH R FARE 5d GAE VEoR i o

2) ZAZF A&

A WESFE, ol OECD HEUA mad g 71Zd Reletn
@bz o A% FUAMY BRS WAR, %Y HAFFE OECD FEY
¥ BnAd =B EdE 2424 483 A0R otk HUe
ZAZF AAo) A o] Fo A3G A4 ML 2 SD6NA] ThAl AA)
3 Al ot
(5) A&
1) F A

A AL ofxRicle] A VeSS wWE AGSHA PR OoE R 130 o5y
Aol At 7ol #atol= FABH Y ] s wE Rl ok

126) Pia Dorfmueller, supra note 43, at 365-368.

127) Id. at 365.

128) OECD, supra note 122, at 73-74.

129) Pia Dorfmueller, supra note 43, at 369.

130) Hirohisa Sekiguchi, “IFA Branch Report (Japan)” in Cahiers de droit fiscal

international: Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, p.467.
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- 2001 W= LLC(limited liability company)®] A1'H4 #

&
=]
o] A M (guideline)& LHSATHID ofo wEr A& RIARY

e
ok
A
>

e
o\

e

Bl et e wyelold o=yl oate] AgHo] WAAL % 4
A BALE EET e G RN Wl Ade ABE (R AA A
488 Flolme, A% AF Aud WA gaEele ez Argel A%
e 4Ech #9 AR AR v LLCE v Hel oste] 4y

L
ro
DY)
o,

o] Holgl FAS AR deEit) et Bokth 1 A3 vs LLCE o
ol WAy EAomu AW HAomu ofmmcle] Hrh ol AR
ejmgAle] APHA AHAS EFH VIFo® e 3oR B rhin) g7
FTAERARA 2001 2 GA] v o] fE WA Vs LLCE 954
Qo 1T} 133)

En 1‘?%—’? LLC(limited liability company), "l=r @&tdlolF F3 FEYA
(limited partnership), "t} 3 FEUA o,

131) E/SE-FKOLH, “Q&A KELLC 1224 5 BH Lotk RS 2148 7
+, 2001, 7-11K.

132) Hirohisa Sekiguchi, supra note 130, at 467; o]-&mw], <ko] Z(F92), 133-134%:.
133) [EBAMRFEAS 13T 226H #ik 614 61+ 1028, o]2w], %o =(F
92), 134%F:oll A A&

134) trb A& Sl AIEe] Hixel tigh siA> =5 2 oA dio] o=
GAHE SR W Al ofye YEIAE EF ‘ﬂr ol =
AEARE, , FFFEAR(F), 2011, 6575, Lol oj=dh
T8 7Tl ®2 et diEe oAlE, oo Z(F1), 226%. Aol & ehA e}
U eA o] APEA RS vlaete] oAl el fAReE Sl a A 9F v A 2 A
A ZF3tteE AsiEE John F. Avery Jones et al., supra note 96, at 306.

N X
r9~‘

I rir
i
Ak
1o
_1
_{
)
2
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i) W= w&5 LLC &4

ER AT EERAITS 2007, 10. 10. A3 FA(PR194E
2) #2128)8 FE&F LLCE Bt EansAnats AWy walol
WA WIS g Aldelold gzt BAsthe AA obd, i

LLCe AHH4 Ade HESAW. 29d w&F LLCx &% BARE

i) v= dFdolF 73 JEUY B4

= gk o] #-3 3 E A (limited partnership)oll tha A= = w2
& Fde] Weel AZTT LA AR AR Al 2010, 12,
A o] 5= 73 FEUAS e R A H180 A}
AFARLTE AAG Fo& SAE, F3 FEUA ALY Her FEit
E wXAY AS AdsAY A3AE FdE 25S AVE F UE
ATh WA S S A A AR EAIN S 2011, 7.0 19, A1) I
S EHGEAIFN 2011, 12, 14. 4139 5 da}g]o]
Hol mA S s o AAdALE depdlols £33 3

yajel diol Wl tigste Jidol olyete He <712 =AU 7|

o4
f
o
9
R
o%
2
r’l
é%

135) Koichi Inoue & Kyosuke Katahira, “Foreign Entity Classification in Japan’,
Tax Notes International, October 26, 2015, p.338.

136) Id.

137) A8, kel =(51), 82%
138) A48k, ko] =(51), 82%
139) 4%, ko] =(51), 82%
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H

9]

i
o

S ‘corporation’©]t} ‘body corporate’e]z}il E#= whH mtEUY A
sl GAR EREHIL, dedolF el wet
legal entityol slFattiete 1 AR A& WA U3 JiHer B
T flom, 785 LLCY HaksloF 73 FEUHS AWM g=2n=
FAE WEA] FdEA HFE T flue Aotk
depsolF 3k FEUA S Rl of Fof
AR oty e AL GAZA ool k. yarofale A w4 (Gl &
HAE S 2013, 1. 24, A3 HACPE24F (fr=2) 58, 375) dekslo+F
ek SFEYA o] Wlo] ofyetal deksth 14l olef Wi R =5 35 A %
AR s RN 9] 2013, 3. 13, A3 S (P23 (113) 5302+5)142) 2
QAR SR AIRT) 2] 2013, 4. 25, a1 A CFR23FE (fF2) 5519+5)143)
v BT dodol  #3 REUAS MJoR By o LeA¥A
T YdE Huadad FaEded, 4 b A gk varofas Ay
of gk A& Hada Aol FHZel AaHArt. olddl tis)A
|4 AR AA 2 A2 &S R ApAe] Ay
= 2 ATl 2015, 7. 17. HA P25 (fTk) 25166
5) Walokal s Al A A FAastdA, Aol 73 FEUA S
ARl AP AAE Qs 140 dE AFARES =

3
B BAANY S a v dedolF §8 FEUgd §8 FEu

S
RIS =

e
i)

ol
rol
0%

s}
i,

<
iin
rlo
XN
=
)

<
DX

B
=
2
<
DX
il
I
>‘*<i

-

=3

140) $1 &2, AA R, Fo] S(F1), 82-83% 5 2.7 Aot}

141) Akihiro Hironaka et al., “Chapter 14 Japan” in 7he 7Tax Disputes And
Litigation Review (Simon Whitehead ed.), Law Business Research, 2nd Edition,
p.172; Koichi Inoue & Kyosuke Katahira, supra note 135, at 335.

142) Akihiro Hironaka et al., supra note 141, at 172; Koichi Inoue & Kyosuke
Katahira, supra note 135, at 335.

143) Akihiro Hironaka et al., supra note 141, at 172; Koichi Inoue & Kyosuke
Katahira, supra note 135, at 335.

144) Akihiro Hironaka et al., supra note 141, at 172.

145) ¢ AHA#A = Koichi Inoue & Kyosuke Katahira, supra note 135, at 335-336
& 2okg Zlolt,

=
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10146 WA 9]k o

=
R

g 7

A 2 @A

ol

A

%7k WuelA) ek 5ol o)SeAlzt Ao

bel, etelol

HuA Aol o]s

=

Q]
=

9} E 14 ¥ (the Delaware Revised Uniform Limited

separate

3

< e}g) of

Foj A
b ehe St of

J|

R

Partnership Act) #A|201% b

legal entity’ & 174

—

o

0

70 %

ehgof =

-
T

<
)

# a7

X

1]

o 183

@_

\

FEUA S FEUAY A F(partnership

-
1

12 A5

Z

A~ =
= T

o

glel 5 Al

agreement)©] 2z} o]

i

&), IEUA Akl A o

A (A106% a

ﬂ.

o

el
To!
T

!

%

W8-S Koichi Inoue & Kyosuke Katahira, supra

2

B
o)
B
=

|

N

o

146)

1o

o

OkS
=

note 135, at 336-337= &
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A EUA Ak mEW, A REUYLS FEAh FAAe Zad F
Aol A5 IR A -wz so AdS JHAa, 4 FEYE A
A FGEUHS At digte] ARl FEeh 2rHEe] AR Attt

B HuAgAirE ol e ANS EYa A4 FEUA A4S 4
ofF AL FAZ AATE A, A AFAIL ZH7be] FgAloly Heol
deto] FAAQ ARS ZHA gevetal ddsidn waA A4 EY
Ao yole s, Y FEUHL HEAAduadola HAE 4
E3 48 A BEUAAdA ALAY. adste] A HuAs J
A FEUHSY a5y £48 A8 AFAGT FEY)Y 25 At
FT F dtEe AAE AAEA T

9 WAL dE gudA EFH MHE AFor WEgd] wHvhe Aol
A F8sgk oulEs et 53 A8 Aol oAl R gy ek
o2 geta A @SS e u, dE HuARie] HEE doF A
Ao We dFS vF BoR BTk

iii) ¥ HF 3 JEYYY B2

CRnE AR 014 2.5 A7 BACKHAF (12) H355) Wi
o @ shEUAel Quel gjsyslel ol AU ExnE
AfaE 1 SAZ WEG W, O HED F3 BEUH Hade ¥
1
;

oqet 4 B @ A £0] MET £ FEUdel ASHTh:
2 5

147) =35 AHAe #Z2 &L Koichi Inoue & Kyosuke Katahira, supra note
135, at 338-339= Q. ¢Fsk ol
148) S nFARLE 91 O A #ete] “depdolF MY Td F3 FEUY
W (the Delaware Revised Uniform Limited Partnership Act) #|201%7} 3 3EY
S ‘separate legal entity 2 AAIE FHS £ A, HFC Hele= o]o g3}
= Ao gl HAAE #HA8ATE. Koichi Inoue & Kyosuke Katahira, supra
note 135, at 338.
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J®o OECD HEUWA HuHZ nlgom zA kS 1153 745 ]

Hda=s odAe] 27 W] #ate] AeA wa s 7438}

149) Id
150) Koichi Inoue & Kyosuke Katahira, supra note 135, at 339.
151) Id
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A gt ek vid T = HAS APEA A 0 S V22 o EA|
= EFsYT w23k ygds AQFEEE oadA B V= 2 BER 5E
S A (decree)® WESFHEA FF3] At U, olE Al GA] APH
2 A G S AA st 9152

2) &4

Edse HAde AR xdAE 29 AAHA R FARRE Sl d A A
H HAFsdnh A vdEds Y-S 19249 =9 o] 3] Offene
Handelsgesellschaft(OHG)E FHIAGAZ B¢ (Hoge Raad, 31 Dec.
1924, B. 3569),159154) Qt~H 25t Ay 1988d "= {3 FEYA
(limited partnership)& F3IA A sttt HAsAcL o)
(Gerechtshof Amsterdam, 5 Oct. 1988, 643/86).150) T3l ¥ YL 20061 W]
aro] LLC(limited liability company)S WHelIAdAZ HkslH A (Hoge
Raad, 2 Jun. 2006, 40 919), 74 deo] Exadnts FadAdESE A= HH
ol eAle] Algdol WA o R fmdA Wolr FYPH= FE IR 53U
T} 156)

A=
HEw i

93/1467).150 k2~

r&‘i

A e & 4FgS v dA=2s 1999 b
S £ 4 AtHGerechtshof Amsterdam, 4 Jan. 1995,
AP 19959 HAod A= =29 société en

F7F EAE AT}, ZHg2o SNCE Zak~9 société

oH‘EL
0,

~r£
m&r

152) Martin De Graaf & Jan Gooijer, supra note 68, at 563-566.

153) =<2 OHGel et AARE A2 o] =] A1 A2d 1L 3. 54 Offene
Handelsgesellschaft ¥ Kommanditgesellschaft' 3 Z.

154) Paulus Merks & Sebastian Frankenberg, supra note 67, at 386° 4] #j¢l&
155) Paulus Merks & Sebastian Frankenberg, supra note 67, at 38604 A <1-&

156) Paulus Merks & Sebastian Frankenberg, supra note 67, at 38604 #j<l-&
Martin De Graaf & Jan Gooijer, supra note 68, at 564.

157) Paulus Merks & Sebastian Frankenberg, supra note 67, at 3860141 #j<¢l-&
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de personnes(¥E&e] AAIA L= FGEUA)SZA], FuHA e It StE
Hadel d&geh1® ¢hxe=d A SNCO 9ok & 540 vd

= 9] vennootschap onder firma®lt At Hwkste] F3 A dA 2 H
UTEI) trH a2 Fagde] g ZAE, O SNCo| &A5o 749 &
AN FAHE H, @ FAHLEC SNCo AFd digte] A= B8 Adls
= = Ae A", @ 7499 SNC A& =7t A= 3, @ SNCo
255 Euletes BAoA FAEAUAES] o] HadA] &g 3 Folgkal &
=t

=

3) SNC 1A

SNCell #3t g Faged R ddads= AF5F7F 1997, 9. %
F mA6De] & JIFs wH=d, o] 1AE &3] 'SNC ALA(SNC
decree)’#til F-ETH162 SNC 1A= &=dA o] F4 o] UEdd= AFA
 AeE e gtk SNC Aol w2/, 5w 7E F 3k Al w4 <l
A ARE g5 AN A Tl S O =AY olels wEuistr] 9138t
of A7t dagA, @ T FAAESE A=A, @ =T A A9 E
T Fddd AFEE A Af HoE ZEA, @ FAEY] BE gE P
Aol Fo glo] = Ale] FolsAy wAlEd 5 A=A, @ =AY
A io] —zr’%]—o—i U =2, ® <=aA7E o]deo] tiste] FAFE A =X

158) o] 9} & société de personnes Z SNC| EAo| tisj = o &9 ‘A1% A
24 1. 4. TF2~9] Société en nom collectif ¥ Société en commandite simple’ %+
=,

159) Samad Laghmouchi, supra note 9, at 82.

160) John F. Avery Jones et al., supra note 96, at 314014 A <l-§. ¥FH A= ZA|
HAL SNCE §Hdoz 2dAstta 3 (Dreyfus v. IRC, 14 TC 560). “o]* &
Geprlth vlQlzde] tane Agd 42 7 PEe mE 4% s onw
Aol daix = &7 237 @abd & dv'ge AAY AFowme=, AAE, Sho
=(F1), 71%.

161) Decree of 18 September 1997, No. DGO 97-00417.

162) Samad Laghmouchi, supra note 9, at 82.
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52 mestel BREh 9 oA A e AFuA AWA 44 2
YA 4R BE 1@ Qow

3o
L K
=
N
X
~
N

4) 20043 LA

HEds= AFFs 2004d 129 o =dbA] £70] 83 F5S A= 1

Qe 160 o]2 ‘2004d AT FETHIED 2004 TAE 9 FuhA) o]

163) 3 FEYUAY AAFF Adets 7le T @ 2 Q@ 812, Irye] 7% JE
Uael dlg3t= dld @ = @19l commanditaire vennootschap(CV)el 3 &
Aolgtar dkt}. John F. Avery Jones et al., supra note 96, at 310. o]#]3F
By, vld &= SNC A= AP A A4 728 el 723t & 5 dth
164) 9] W&-< John F. Avery Jones et al., supra note 96, at 308-310% £ ¢F3t A
o]t}

165) Samad Laghmouchi, supra note 9, at 82.

166) Decree of 18 December, 2004, No. CPP 2004/2730M.

167) Auke W.G. Lamers, “Classification of Foreign Entities in The Netherlands:

Recent Developments”, Intertax, Volume 38, Issue 12, Kluwer Law International,
2010, p.681.
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A=A, @ =AY Aol FAOE U E=A,
2 74 s flo] =maAoel FolstAY A
SEATE AA7IA FEE HE, SNC iAo oAl 7HA 7E =+
Al Bk o 7 2004 Aol = A9 E Ak ot
2004 aLAle] FAIA A WS QoFstd thgd 2 weF O 8.7
o] JIAFHY} @ fxdo] FAHY, A= HAIAGA R FHFH T
@ =8 | 25 A= olof RilapAlGAZE A,
a A3 Q@ % @ 21 F o duet: FAHY, FRAAGAR EFd
0O % @ ade] BF FAYEE dgol taiAe 2l rAskA Fokth
Mol #3k FEUACA dtsste HEd= @Al
commanditaire vennootschap(CV)¥} ARSI, A9 A{F2E Gr of F
of wel FaapAl B HQAIA ARV A A S, l=dAle] FAde]
BE & 7499 59 §lo] oA gAY uAE s A4S
o= WAIAGA 2 57 h168)
g 2004 A= R SE AFATE gerdAle] Ao R el
ALS5E 48 AW olddt o=xdAZE vdd= Wels Afstel Udw
55 Ao Hgo ¥ A& o HolA 20049 1A= ARk
SNC nAlEth 28 H97F Hrh 71 yhel 2004

FHA] BF 2o Lo} UAThIN

it
N4 ®
o,
rlr
N
of
o
N

O

R

=
rr
-
i_l“
2
rO
fo

163) 9= CVe T4 o] & 7499 59 glo] 7FS == 45T + o
W oA EY YEd@d= CVell diaiA= o] 29 ‘Allg A2d IL 5 UdaE=e9]
Vennootschap onder firma % Commanditaire vennootschap’ FFZ. o] 23k 7 ol A
B 2004 aLA] Al AR A A ol ol 7] 2 gkthal o] s E T

169) 9] W82 Roderik W.J.K. Rademakers & Michiel J. Swets, “New Decrees on
the Classification and Tax Treatment of Foreign (Hybrid) Entities in the
Netherlands”, European Taxation, IBFD, May 2005, pp.172-176& 2 ¢F3+ Z o]t}

_57_

-";rxﬂ-! _k::l 1



5) 2009 LA

Ud&as A58+ 2009. 12. 2004 LAl B A28 AlE WS
AL 170 o] 5 2009 AR F-ETHITD 2009 A= 2004 aA)of
A FLdsA O~@ £+ 7S AASE 12 FAHR1 A8 WES v
of A7 3 dAZ Uyo] eudAE R
1 @AM = 1) 2009d A 9] 47FA] 27 7€ T 3 o= T3
‘ﬂd

i) B Yol FEAQls Ao omdAvE A oRE wmdA] 2l
HoE AMY S Tt Ao HAAAGAR HFer 1 dAA F
HA A2 EFEE(S HAdGAGAR AAER ko) 2 dAR do

Fa=g

2 GANAE =dA 7 U @ =2 commanditaire vennootschap(CV)3}
H|2ghA] o -5 ddkgin) vhop oAzt Hidd= CVel Hlszsti A A
BS AFEA $=g 5 o 2009d 1Al @ 5 71E), FHAAGA
7F AR 2 &S AFEA 5T F dud, HAddAgGAE 5
o).

3 @AM = dEd= CVeF H8hA] ¢F2 oAl E didoes s
ok oA o] ApEo] FA 0w e ooy (2009 LAY @) i 7
) 8 ALY 9 §lo] omaAd 7t By gEH T 4 AT (2009

aAlel @ &7 71), HAFAIGA T (it e = 7HA 23 F o=
5}‘/}3}5 Zk32) e, FaaAldA R ZBRETHIW A ddds=o

170) Decree of 11 December 2009, No. CPP 2009/519M.

171) Auke W.G. Lamers, supra note 167, at 681.

172) 20041 32A1¢] ‘@ o= e FA ol thste] F3AA S A=
ol EAEEA 2ol 20099 Ao ME ‘EE FAYo] 9]tukx

Yokl fRARS ALAR wHAL Boli, UHA @, @, @ 71FE FLs)h
Id at 683.

173) 91 @ 8312 w5 LLC
2 Jun. 2006, 40 919)¢] ¥A] ©
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Lﬂ‘é%EE OECD IEUYA HuA o] tdte] & H(reservation) UHS

ks bl ¢Juh17) 28 Y o]F Yda=rt MAS FQo O F2AEFS OECD I
EuU4 Ei/ﬂ WeS A= F&stds ¥ oty UEd=x Aok
NI RS, tel E4GA EAE A54o® sdstar vk Hdd=9]
A zoF Ao A= o] 29 A3F A4H 1L 3. Ul d="el A 2HA] 8]
ERasg

7 =25
1) A
IF MAEe 3F W gEYA F duk 3rEu 4 (general partnership)
I} 3 FEYA (limited partnership)S TEA FHF3t}176) vk S E A
o 3 AW BAom ENAE I GARE X =t} 1IINm)
HhH f-3 JEUAS dF5% o2 wWel(corporate limited partnership) o=
2 F5o] Ao Fetalr) 18018)

174) ¢ W& Auke W.G. Lamers, supra note 167, at 682-6845 2 °F3F Ao|t},
175) OECD, supra note 122, at 74-76.
176) T AMddA TAE = FEUAds I deEUY 2 F3 dEYY 99

tax law partnership®} venture capital partnership S°] glot}, o] SAE FX

o)1
5 1o

177) Income Tax Assessment Act 1936 Part III division 5.
178) Income Tax Assessment Act 1997 secs. 9-1 and 960-100(1).

179) Michael Dirkis, “Chapter 3 Australia’” in Taxation of International
Partnership (Florian Hasse ed.), IBFD, 2014, p.35.
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T d=dAE R o oA vARA 58S Tz
Y T A& FAHoRE mdAe sUHEAE Bl
sto] o= erAlel 7Y 7HhE Sl GAE Zol mdAE AMAE 1 Sld
Sl HAFFTHI A S F3k FEUNH} FARE o=
A= 5 AReA Moz HFAH A= 55 FAHLS d=olu v
=9 3 JEYA = F339 g E 4 (limited liability partnership)S
559 H<l(corporate limited partnership)C & 53 Skl 3hc) 184 vpwk
e deke] #3k FEUA el 35 Al el 3 A ) €] = 3] Ak(controlled foreign
company)°|HA 1 FEY F 19 o]4eo] F AFA e Hloldd

foreign hybrid limited partnership®2A &ZF Aol = F3}3}A) Ft} 185

i

2) Resource Capital Fund III LP %2

Resource Capital Fund III LP(e]3} ‘RCF)E Aolwt 3 =y olt}
RCFE 199 duk eV 611 & 6289 #3 BEUZ FAFAEY
= AFAE Fo FEYURA F 24T T 97%E dv 398 A8
. RCFe vt fEYS #3F FEY FTol= a5 7527 gldt. RCF
T &7 =33 Al St. Barbara Mines Ltd. 4& #AS CRA] 5=

2] <,
SPHA St AT IF FAH S RCFE Welow e ZF A

o

Ik

180) Income Tax Assessment Act 1936 secs. 94D, 94H to 94Y.

181) olA® 3 FEUHS WHAAHH FAstes 7tHS F3 FEUHY &45 3
EY @A N FA W= AS Hr] Ystolgla 3t} Michael Dirkis, supra note
179, at 39.

182) Michael Dirkis, supra note 179, at 43-44; Chloe Burnett et al., “IFA Branch

Report (Australia)” in Cahiers de droit fiscal international: Qualification of
taxable entities and treaty protection, Vol. 99b, IFA, 2014, p.113.

183) Ned Shelton, supra note 18, at 440.
184) Michael Dirkis, supra note 179, at 44.

185) Michael Dirkis, supra note 179, at 42; Chloe Burnett et al., supra note 182,
at 112.
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Holl whel RCFolAl FA Fmatolol] et A x-S 543l c}.1860

F AW A (Federal Court)e] 14 #2428 RCFe FAE wholEo]
AARES Hasgh8) 14 &% Ao RCFE “TF-1]aF Z A 2 oHss)
Az A1F bE (i) F189L, O FEUA o wl= AHo] we} AFaz <l
de A @ FEUHY A5l vlx AFAS] HEY @AM A A
olgh= 7 7FA 87l BF FFHH Ao FEUHS AFARE AT
Avke om = s stofol dp7ekar FAe itk RCFe F3 i =2k RCF
© FHRgAGAd F3 FEUAER 9 O 2318 FFIA B 3 1

B

—_—

186) Resource Capital Fund III AF712] 2 AH-S O RCFS RCFY 3 3EY
FolA F7F F=AR o] Ao FAFeA] o {e} @) St. Barbara Mines Ltd. 52 ]
SF-vE 2AZF A3z ‘REA H 5 UMY AV S5 FsAl
(Taxable Australian Real Property, TARP) o] s]"3l=% off ot @ AHA
of 2o AT WG WenE, ok O 4He FHoZ PED

187) Resource Capital Fund III LP vs. Commissioner of Taxation ([2013] FCA
363). =7 ZAAFY 14 HES SF AHA dsdAE Tt kEA T
a8 2AAE - 25 -, , FxEAATY, 2012, 252%.

188) T F-m]= A ZEFe A2 WAL ‘the Convention between the Government
of Australia and the Government of the United States of America for the
Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect

to Taxes on Income’©]t},
189) &F-m= Az A4% |18 bE ()FS v 72
[EF-v= =A%) A4z A1F bE (GI)E

(b)a person is a resident of the United States if the person is:

(iii) any other person (except a corporation or unincorporated entity treated as a
corporation for United States tax purposes) resident in the United States for
purposes of its tax, provided that, in relation to any income derived by a
partnership, an estate of a deceased individual or a trust, such person shall
not be treated as a resident of the United States except to the extent that
the income is subject to United States tax as the income of a resident, either
in its hands or in the hands of a partner or beneficiary, or, if that income is
exempt from United States tax, is exempt other than because such person,
partner or beneficiary is not a United States person according to United
States law relating to United States tax.
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o} W atel S ¥re] A g1
RCF&= 241 #4do] EXE3slo] oy U (High Court)oll 4Fil(special leave)Z
sk 28y &5 diEg> 2014, 10. 17. RCFe] 4us 7] 7bahed ar,192)
211
i=]

oA FAAEE Asin SAHA.

190) Commissioner of Taxation v. Resource Capital Fund III LP ([2014] FCAFC
3. 57 2ALEY] 24 HYS SF ABHAY Fo 5 (Full Federal Court)7} ¥
=k FEA, Skol A(F187), 252%.

191) 24 A o] m= AFAe] et WEs] AAsHA ¥ HS v#shs A=
+ Karen Payne, “Resolving international hybrid mismatches - lessons from the
RCF case”, Australian Tax Law Bulletin, LexisNexis, May 2014, p.14.

192) 9 W& ofeff ixte]Eo A HAatg T
http://www.hcourt.gov.au/assets/registry/special-leave-results/2014/17-10-14Result
s.pdf
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3) A =% A&

3F FAEFES OECD FEUAY RuAld thste] fr S 93X
grotow A= OECD HEUA HuA 43S w=xu givka 3193 o
A

O

ok ok AR RCF #2429 =z OECD JEUA Hurel AA5HA] &
=1}
(8) My}
1) S A
Akt WA 3 =A% (the Canada Revenue Agency) AFHZ A4 -4
WS 7|22 A 2 GAZE Yo adAE EF/Fete v 1 dA=
Aol AgaAHA wet oA 5SS getst & 2 dAA 1

i to
Hr o2
o g

e EYE Auvr @A vlaste] [l A B FaIA oS 2R
b9 o] HAA nEE= mAle] 5L =AY wdA, A4
dol Al ALY ARGE ThesA Toln, AHA T o=mehAel
S A AFS LEHA Ferhi) gk v dekgo] N Bd 9E
AW (the Delaware Revised Uniform Partnership Act)!9)2] 3E A A &

193) Michael Dirkis, supra note 179, at 45-46.

194) Geoffrey Loomer, “Chapter 6 Canada”, in Taxation of International
Partnership (Florian Hasse ed.), IBFD, 2014, p.150; David Bunn & Nigel P.]J.
Johnston, “IFA Branch Report (Canada)” in Caliers de droit fiscal international:
Qualification of taxable entities and treaty protection, Vol. 99b, IFA, 2014, p.178;
M. Milet, “Hybrid Foreign Entities, Uncertain Domestic Categories: Treaty
Interpretation Beyond Familiar Boundaries”, 59 Canadian Tax Journal 1 (2011),
pp.31-32.

195) Geoffrey Loomer, supra note 194, at 150; David Bunn & Nigel P.J. Johnston,
supra note 194, at p.179.

196) /MA o9 FEY 4 (the Revised Uniform Partnership Act)oll thalA:, o]
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= AIZE AL FEEN G E FaRIAGA e tE 5EA4S 2kE 45
v FHIAAGA R R0 iy e 5 753340 GmbH 3
ul = LLC(limited liability company)E& Wl HAGAZ FF3FA 219 7)1}
o gAHE v detgo]Fe F3 3w EU A (limited partnership) 2 X~
2=9] SNC(société en nom collectif)19E F 33| A =2 Q1A 3} ¢ Tt} .200

2) A=Y A&

AUth= OECD StEUA BuAe] diste] FH ¢3S ¥ &t =
sk QA7 1 e B ALY AFATAA FHRAAGARE A=
A9, Ayt =4 A (the Canada Revenue Agency)9] Al AF+= 1 7+4Y
off Al 250l A&HE R Hol ZAFS AEsta Jdrh20D o= OECD
FJEYAY HiAel e ol

(9) 9=

1) T A

=+ A (HM Revenue & Customs)< 1999. 2. &) =rgha)] 2 7o =3

670 AA7|+=S WS 2,202 o]t YA G A A2 International

=9 A1 #2428 1L 1. v HA 2] Partnership’ 3.

197) David Bunn & Nigel P.]J. Johnston, supra note 194, at p.178.

198) Geoffrey Loomer, supra note 194, at 150.

199) SNCe] 540 e+ o] =< ‘A1F A24d 1L 4. =% 2~2] Société en nom
collectif & Société en commandite simple’ Z+Z%.

200) Geoffrey Loomer, supra note 194, at 150.

201) Id. at 156.

202) John F. Avery Jones et al., supra note 96, at 310; Ned Shelton, supra note
18, at 467.
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Manual203)¢] &9l INTM180010200 ¢ o] 271742 A& o]ojA a9t} 67
AAIELS, O A=aA7F 49y FEEE 1A AAE 2tEA o8 ©
A ZE Ao e TAS LA =A AR @ A Al e 1
TRYD FolA F7F AAFE GYskeA, @ o] maAe ool
s F UAEA oR, © AFY D9 FAEdA BT AFE S TA
= 78d T 7 FEskeA, ©® A 99l Zadh Aol omA T

FoA FA AAA R ALEH=A Folth olek B2 A
1998. 6. 9. Aa¥ g2l Memec plc v. IRC &2 A

"

M
X
o
10

9
o,
rlo

= A S 20006 67 AAIES V122 T8 w7k mEAlE
R 58 Aeeh vp Q200 2 5 BF o sdAE s
7Fsko] INTM180030-5 33t th200) INTMI1800302 v =2 SJFEYAH S F
A GA 2 73y, LLC(limited liability company)+ Heol A GHAl = 3
Tttt Al H = Y (Supreme Court)> o] &1l Anson 4 ol A
INTM180030¢] 1747 22 ml= LLCE FHAAAGAZ K= HAAZ 34

203) 9= =+ (HM Revenue & Customs)9] International Manual-> =7 =A%
TS fstel TAZA Zoke] Fo ARAES B Aol vk 9 WS o}

g = = AH(HMRC) Aol Eoll Al A&k sitt.

http://www.hmre.gov.uk/manuals/intmanual/INTM100000.htm

204) 9 W&2 ot o HAIHHMRC) FAtolEofl A sk od Tt

http://www.hmrc.gov.uk/manuals/intmanual/intm180010.htm

205) Memec plc v. IRC, [1998] STC 754. Mark Baldwin & Tulin Kiranoglu, “IFA

Branch Report (United Kingdom)” in Caliers de droit fiscal international:

Qualification of taxable entities and treaty protection, Vol. 99b, IFA, 2014, p.848;

Ned Shelton, supra note 18, at 467.

206) John F. Avery Jones et al., supra note 96, at 310; Ned Shelton, supra note
18, at 468.

207) Stephen Hoyle, “Chapter 16 United Kingdom” in Zaxation of International
Partnership (Florian Hasse ed.), IBFD, 2014, p.514. INTM180030¢] A&l W&
< ofdf = HAIH(HMRC) iAol EoA] g1d 4 qlth
http://www.hmrc.gov.uk/manuals/intmanual/intm180030.htm
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51 t}h. Anson #HZd] tlalA = ofefel 4] Abm ),
2) Anson #2

4= AFA Anson "= dekelo]F /-3 3] AL (limited  liability
company, LLC)%l HarbourVest Partners LLC2] A9 o]i, HarbourVest
Partners LLC+= "= AIHA T A& A9t Anson HarbourVest
Partners LLC®] T+ Y9224 HarbourVest LLCS] A} 45 5 Anson A3t
el tiste] mla AU HAleFE FEgkth oo wl HarbourVest
Partners LLCi= Ansonoll Al A& AFQASolAM = AlFS A5
os, YA kS Ansondll Al &5k T

Anson Wl=oll Al R Algel tiske]l ol A SR Al A E Al S
Wzt G FAGAN FI-vm AR wWE Q=g Al T A A S
st 2y oA BgERo] G wAIE S vlw LLCE MRlIAt g o=
BFete]l gith 9= Ao BEFo 22 HarbourVest Partners LLC2]
< AA7F Ansonol Al WlEEH X &3 1 4l Anson< HarbourVest
Partners LLCO. = H-B wjd S W= Alo] Ho| wz =l Alas g5t
ofF gt} o)A 7 Anson® 4253} HarbourVest Partners LLC2] &~50] &Y
ahA] o m e 208) of= HAHHF S Anson®] HHHAAFTAANAY S AR}
3L, Anson< oo =53kt

=] 14 Z\_H]"]%%(the First Tier Tribunal)< 2010. 2. 22. Anson?]
TS ol 5ol IdRAATATE AEHojof dria AA s AT209 1
208) @= AFATE = M5 diste] v Aes W F GFolA
fuFFAATAE woHH, nHmoA FEg AgH doeA FFEE Agol F
Adgk &5 dig le]ojel gt} 19751 g =-wa ZA|ZF Al23% A28 9 2001
d A ds-vs 2AERF A2z A4Y. G-l ARk ofdl W= AR
HYArto] Eo A 3 A e} vt
https://www.treasury.gov/resource—center/tax—policy/treaties/Documents/uktreaty.pdf

209) Swift v. HMRC, [2010] UKFTT 88 (TC). 3447} Anson¥oll = & -8kar A}
Aol Swifth 714 ZAse, 14 =AM A3t JPon APHUA Swift
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A Z2AARYEE 1 A E, HarbourVest Partners LLCS 4250 datg o]
F fr3kA o) 3] A (the Delaware Limited Liability Company Act) 2 T4 ¥
ol mel ZutE FAYA A ASHETgE AS E/H20
o Z A4 3 (the Upper Tribunal)S 2011. 8. 3. 14 ZA A&
A5t A, Ansonol Al 9= Al A 3A 7 A= 4 gltha

o

=3 Z2AA LS, @O HarbourVest Partners LLC AF4lo] A4t
S HF3tE 2 @ HarbourVest Partners LLC7F AleFA; o] %
o wel FALAA Fde wiEste HS FE AR AT Holrt
K Court of Appeal)& 2013. 2. 12. A5 ZAAF L3

A 2 g R A A A o] A 88 FAskS] th2
gy = WA (Supreme Court)e 2015. 7. 1. FA42HY A4S 17
StAA eagRAdEFAe] AL&S AAFATE Fa dPES 14 A
Aad A3 mpREA R LLCY &5 LLCS A A S0t 7454
e 272 v =3 9= W2 HarbourVest Partners LLC
AA= 8 3 LLC &ele] AL ofdetes e 5984, A5 A4
4 2 Fade #E ol F ‘HarbourVest Partners LLC7} 7Al2Fd <]

ol whep Aol Al =& wiiEskE A WA sk
do TAHS 1 F9F INTMI8003091 4 wl= LLCE WHAHAHGA=Z &
Fed €31, Anson ARl A %= INTMI180030< <& Anson® &= a4l
ANHE ARt vhA G diEd FAe A= FAEYg AR AL

rH A
s
4

i

o5
r

S
o

12
ol

= 7tgo] AL EHSI7] wiEolgt 3t} Brian Arnold, “Tax Treaty Case Law
News”, Bulletin For International Taxation, IBFD, January 2012, p.54.
210) o]9} e 14 FAAFILe] AAS XA = A Z+=, Michael McGowan &
Andrew Thomson, “Recent Judicial Developments Affecting Investments Into and
Out of the United Kingdom”, Journal of Taxation of Investments, Vol 29 No.3,
Spring 2012, p.72.
211) HMRC v. Anson, [2011] UKUT 318 (TCC).
212) Anson v. HMRC, [2013] EWCA Civ. 63, A3/2012/0966.

213) Anson v. HM Revenue & Customs, [2015] UKSC 44.
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5= Wi sE A Ansonol] td IR A AFTA HES A

Anson ARl = tiRi AAe] gk A3 4
o] M= LLC £5¢ & EAV RYe Molmz wE LLC g2 A
W EARoR FaiAgA g Gdsty] ofH b e Y4 E

Tt gFe] A AFEA BF 1FoRE 9% AES @7 oYk
@449 EAZL Anson AR HAHQL Wuk ohueras G FAH

3 =
ol At INTMIS00308] 9l FwHd] 25 22o] g A4 2 nue
Sutel g1 HTH20 Anson AFAL oW B mEA Fome] g

A AT e dee vE Aow o2
3) Az} 2§

P> OECD FEUYA HiAd thste] fFH oJdS wa|x] Ut =
g3 FAHe WA AFE OECD FEUA Buxo we} A xS

3|
S|
o e A AFATA FRRAGARE HAeE A5 AL
250 A%E Aow Hol xAZS ALY JIe] Azt HA

of sl o] 2 ‘A3 A4d 1L 3. F='ol| A s 2o

214) Kristen A. Parillo, “Post-Anson Guidance Needed on Treatment of U.S.
LLCs”, Tax Notes International, July 27, 2015, p.298.

215) Marika Lemos, “'NOT TRANSPARENT’: THE COURT OF APPEAL'S
DECISION ON THE DELAWARE LLC IN HMRC V ANSON”, GITC REVIEW
Vol. XII No.2, January 2014, p.57.

216) Id

217) Kristen A. Parillo, “UK. Supreme Court Allows Tax Credit for U.S. LLC”,
Tax Notes International, July 6, 2015, p.21.

218) ¢ W&2 ot = HAHHMRC) Aol Eol| A M3k S Tt
http://www.hmrc.gov.uk/manuals/intmanual/intm335510.htm
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2. A A AR dE By

(1) s 2 AIA

AEE 3 T el mEw, At Bl dARE Ae
A ool wheh FabshAlhAl i HATAWA ot AFAY F o
BA7t B A ARe wRe 49 gadAads AFEY, v
NS dietA] gom wWelow wx gtk dAad 9ugAe] stEYA

ot} BeWel Q1A BAls BIolA Al RE Hueix gonm AlWA
A T el A AT A7 oby 219

smaAlel AMA 4Ae JlFen Fuat wHe 4Hont @ ¥
F % El

A, BEAME AFA A7t BAse] o) THAd g mAxet A
A AR AZA etk o) el o, 9TUAS Tt

7F v AP AEE 7HAAL el %?5}3 %*ﬂlﬂ% o ol ueh

gt o dA el ERE UE Al 2010 2. 12. 4431 200948016
FA(E Y 2012, 1. 27. AL 201075950 #A 9] shEA #A)E AWHA A4
A od e aiew e Aol FuA] B3 o A

219) AHA Ad P IS AASE AR, o] #3], ko] F(F3), 283-289%:.
AR A G e oA BF WHoRE 4stes wdozZE oAs, &
o] Z(F1), 238%; A3 ool (1), 72%; ol2m], o] F(F89), 38%; o],

oro]l ZF(F92), 129%.
220) ol 3, o] F(F1), 242%; AA S do] =F(F1), 72-73%.
221) ol Az, ko] F(F1), 244%; 1A% g0 Z(F1), 73% 2 97%; o]2w], g9

=(592), 130%.
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9157] olel e e Bk olol el “gFuA
= 9 AFE FARIE ol AR dFuAe AWA 4R ohe
A RN vk oI, e8d Ay 4Ee Bud gee 9

o] WE 9 AR 1 AN mEeldof s olg ol At EE A9
] o] 9] t}222)

of=atAle] AWM ddE nyshe R deks Addeln &g\l
< oFEAE B W U9 2 dAE AITh

AA qeF oA AV Aol H S AL &% dAAE 2
ow FAgo] oA Aiks o2 AR & glupd, 24 Ay
= dA S ‘Hel(legal entity T legal person) o2 Et}, olu] o =whA 7}
Hao A Hel(legal entity =3+ legal person)® £4S% 7;%—%%%1 e 74
AARQL 7ol obyr, 29l Ay HHorE b AW Al 7HA 23S
THow HES o oF g

o] ¢} ol Al 7kA axde] EF zbFojX A=, S=dAvE EellA
WA NE A=A o RE VlFo R WRAAAGA B FoppAlaA oS
ARGt whop o= bAoA do] xdAe] A5l digte] A AT
== FaIpAlGA 7 22

facs

["O

Q
o

222) oA =, Ske] =(F1), 244%.
223) 9 W& John F. Avery Jones et al., supra note 96, at 312-313 2 Christina
Hammarstrand, “IFA Branch Report (Sweden)” in Cahiers de droit fiscal
international: Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, pp.779-7805 L °F3 A ojt}.
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A o] Z9 A2F A2 IL 1. (3) 1) =M oA Agstd o], 25
2 A AFE EdArE 28 s AAASS de A HdudAt 2
e TAYEY AFATAA HAFA e FIRIHA A of Fo w9
THAE ERET L gt ojdgk Al AFTF FRstA @ AA A A7
= X2 FAFY(Conseil d’Etat)e] 1999. 10. 13.9] 4313 ‘Diebold #4’0]
Ad Aoz molg,

Diebold #+Z9] ALAAAE QoFstH, a2~ W1l Diebold Courtage
SAE U9 @@= commanditaire vennootschap(CV)¢! Equilease CVoll Al =~
2 AHAES A F3AE Equilease CVE Ug @z 7AFxpel FAQOR

L9 AHAS T Y RS T 292 24 S5EEAN

[K

(T

tgor ZTatr FAYS UEd = Equilease CV7F @@= oA T3} A
GA S EAR EWUA2 ydde AFAr) obyeta ddet gk 18 st
of g A Equilease CVE 7FAYS 7leo2 ZgA-vdds =
M Zeks 28319 t}.225)

F Zgs FABH 2 Diebold d2& == 20079 B4 A3 (2007

Administrative Guidelines)S W3 al9lth 2007 34 A e ahalo “szap

224) dd & =29 commanditaire vennootschap(CV)¢] A Z o] th3t A3 A& o
9 ‘A1F A2d I 5. M2@&=2 Vennootschap onder firma % Commanditaire
vennootschap)” #%.

225) Conseil d’Etat, 13/10/1999, N° 191191. ¢ 22 o}z
o|Eo A AT

http://www .legifrance.gouv.fr/affich JuriAdmin.do?id Texte=CETA TEXT000008076853
&dateTexte=

(el

g pEAn WA
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d o] tEYA T dl¢ FHAAGAd AgE AF A4S 2
ofefjoll A s & FHAAGA ] FHLE VIFOoE ZAFGS A EstofoF &
ek Aol olyg Zakas dpal o] WA 2012 A A A o
Al FAE U TH226) Diebold &2 % 20079 A A3 o] %

HJEU4 B gk FH(reservation) Y-S FAHEA OECD HEY
Al RaA QAL F85t= wEo g Zolath Tk %
e o] F9 A3 A4d ML 1. Zedol A tha] Ay R

e WS FEHW, TPt Zgs GHRES Qb oFuA

=y —

EI

o
|

2

gl AEE 42 T a2 as
2P AFAL AFHAE Fohol
4w oge wv, o Hol el
Al A At e Zdar o
o = T A SR el 247 A2 e
SEEES

(3) OECD S EY 4 R34
1) A&

OECD+ 19999 OECD #EUY4] RuAE @xsisith. OECD JEUYA
B e WA( "The Application of the OECD Model Tax Convention to
Partnershipsy )l & 4 d50o], OECD HEU4 HIA= FEUYA oz}
= FHHAAGAE OECD BRI oA ofBA HFE AAAE 72U
o ¥ H OECD SEU A EELHT‘:— (s Y olyYets) i y
ghol A StEUAolgts ¥EE WHEZ XHo] EAIHL A= 220
OECD StEU4 KX oA Zal= ‘ItEY 4 (partnership) 2 E&3FAL 5

226) Anne-Sophie Coustel, supra note 54, at 347.

227) OECD, supra note 122, at 8. ©]9} 2 OECDS AA|7} A5 Lvtslela
A AR o RE o FE], eko] S(F3), 2045,
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4ge Adeltt gvt o7 #ahe ‘MEUL'S FaaiAwAe tE el
AtEl = olsgtttd, OECD FFEUA HuAe &S Fadaagha] o 27}
AR E 5o AGAd 48 HE&d F Arh2® OECD HEYAY Hi
Ao FEUHCR dusHe FHAAGAZ ddA=, EUY 25, 74
Ao AFA TN EE] HFEol EAGAT A= FAAS FEEs v
0]229) 7} 2Fgko] T3k OECDE 43S A A8kt

o2 et FHAAGAZE A A HAAA DA R BFEo] &4

AL B Aol shbel a5l et QAATI AL AT el A
oW AAEE AR olFHA Qold F ATk EARAR AT FAA
o)FAAE At BHont O QHAT FuAYel 2S5AEA W@

@b Aglo] EAZ A8 G ATRA BE T 7Y ARAT

o Aol wel 2EAEAE A by el wheh 2AzGES AHE W
Wik @ slFaalel tate] o Fold QPAFANG T AFA T A
9] =

grAdor FAs FE BEe A4 F vk

=

OECD HEUYA B FE=g(rHmi)S 71Fs] Qs SAGARE

oA AL AFAT)ZE =dAE 2y AT BFel dHA=S
zAZEF AL DANA omdA Ew Ees omdA FAY AFATE
el wel A5AEAES Astolof B gAY dHATS aEAE

228) ol &3] <ol =(F3), 289%:; A EH, &9 =(F1), 245%.
229) OECD ItEUWA HuA7t 71k 438 Fols dd AAeA doyr] o8&
A5-7F Ak ol "Ei= o] 29 ‘Al3F A3d I OECD2] A olA =HA|3] 2t

&,

230) OECD HEUA R 3uAd ostH, o]F A L& o]FH| A WA= ZAZ
oko] 7| E L Holtt, OECD, supra note 122, at 8, 20; Frank A. Engelen and Frank
P.G. Potgens, “Report on “The Application of the OECD Model Tax Convention
to Partnerships” and the Interpretation of Tax Treaties”, European Taxation,
IBFD, July 2000, p.252.

231) $lellA Agk OECD FEUYA RuAe] F=(Emih)E AHste &= &
dultt g2y 7b goj7b oulstkE vl 2ok o g 1A 3 o] ZF(FD), >
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Z A
oFS o} A& 3lo]ol Tl Ao|th232) = OECDE D Wz @ wh
oA @O WHS At Aojt. g yeE v 535 OECD 397 & AY

7} OECD IEU4A HuAo tste]  {fH(reservation) E+&= HiF
(observation) 94745 EHHA RXAUTE A =~ 5 UEdSEE T2 F
H og4Ss 3o, 1 FHell AAgE Aokl A= OECD EUA Hil
A HES ASAoRE wgetr| gttt olddl thaiA = o] =9 ‘A3 A4
4 Il OECD &< 8 Ee BFeh veke 58 Az e A
g gkt

OECD+ OECD IEUY4 KA F+=g& 20008 7§44 OECD Edx
AzeF A1z tig 524 (Commentaries on the Articles of the Model Tax
Convention) 2 £ WA 6.7 w&el] wred sl it233) vol7k OECD IHE U4
BuA e =3 OECD EdzAMZ9F(Model Tax Convention with
respect to Taxes on Income and on Capital)oll = HFd= o4 o]t} OECD
= U4 7199 Al ZA 9 A5 o]z (Base Erosion and Profit Shifting,
BEPS)S 97] % o] &u} BEPS Project(¢]3} ‘BEPS Z2ZAENE 18 Z
olt}. OECD+ 1 d3%toz 201433 20159l Z+Zt TNeutralising the
Effects of Hybrid Mismatch Arrangements, Action 2: 2014 Deliverable; =2

rlo

FNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2:

‘OECD 7|&'e& F2u. omd, “Solfar|3+e] &5 gt zAxoke] #4487,
FzAgtE=d, xﬂBlX‘ xﬂli, P%%xﬂzxﬂﬁﬂﬁ 2015, 186-188%2 ‘7] = o]}
i xET FAE, =Z(F1) 264-265%-2 OECD THEUA HilA e Fi=

TNE=Y I'® A E]r'%, ‘ol A 7L %5‘? oA FoRAGAR Had A5
A ZFT AFAE 2 dT s WEs Vs 22 FET o oAM= 4
oA Aws OECD #HEUA KB A8l f&o] OECD HEUA HiA o <3+& o
B el A FimElta P27 R G

232) OECD, supra note 122, at 17, 21.

233) OECD, supra note 84, at 47-50.

_74_

-";rxﬂ-! _k::l 1



2

2015 Final Reporty; & 33t A] OECD StEUY 4 HiA 934& OECD =
Wzdzodl WEOR WP AL AdAAt. FAYoR Avnw
OECD #HEUA HiA 445 OECD RdxAlzof A1z A28l A
Hog FRATN BAGl, 1 AE AL J1E] HEUA T A A
(an entity that is treated as wholly or partly fiscally transparent under

the tax law of either Contracting State) 2 % 3] A th= A o] t}.234)

2) OECD StEUA B X £

_llrl

A%

ShA] ATE OECD SHEUA4 BaA o] Fi=gis, “ojdae] Ba mi
g ke AFATAA f=dAE AW 5A
et AHA S AN st xdAE ERstolol @ ek HAR ol Ff
F0h25) ol “ofe] Uebe] AN (RLL) AEe AEo] A Feb APYA
AARE 2AZ%E TdHoR 487 oy $rE, OECD HEU4
aAE EEAe] B AWd 4AL vEer AEoRA o F i
EE olFuHAE BA e At ety BrhE ) E @) 230
28 d OECD StEUA B A A= o=ohA o &7 W

=
-
A Ead A A e 25 8 AAE AveE bR

234) TNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2: 2014
Deliverable; % TNeutralising the Effects of Hybrid Mismatch Arrangements,
Action 2: 2015 Final Reporty o t3F =FA3 A& o &9 ‘A4 A|14d 1L
OECD BEPS Zz2AES] &3 thg =29 daA =

FNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2: 2014
Deliverable; ¢+ TNeutralising the Effects of Hybrid Mismatch Arrangements,
Action 2: 2015 Final Reporty oA A Al¥ OECD ER&Z2A x2S A1z A28 NA
Wekel] disiAe o] 29 ‘Al3% AI34 1L 3. OECD BEPS Z2 A E 9 OECD ¥
A xS N =9 Fx.
235) o] %3, oke] 2(F3), 288%; A e, Sk Z(F1), 2% oA B, 9ol Z(F1),
239%.

236) AA % ool =(F1), T5%.
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= Awstdntso o]t
Dol #lAl€ OECD %9

income’ =+ ‘derived by/paid to TAHH ‘&
S

PO 82 OECD SEUA4A] B A9l H-Z(Annex
Az FA Aol & veh lth240 e st
o “OECD Y& A 74 (attribution of income)’d =Fo]o| Al WA }=
olF A TAE sAsE AotpEte HAAZ AWt A= glrhAD o]
T 9 MARFS OECD E'zAZF Allxe] gk F4] 63 T ool dA=
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237) o]yt A A “OECD FtEYAY HiA7F Ao AYPA AES 7+
2 Aed’de dubddd 4] tiste] oS AVIE Tdome= AAS % 2
(F1), 72%&3 oA =5, kel 2(F51), 239%.

238) ol A=, Ske] Z(F1), 239%.

239) OECD, supra note 122, at 20, 21.

240) Id. at 58.

241) Robert Danon, “Qualification of Taxable Entities and Treaty Protection”,
Bulletin for International Taxation, IBFD, April/May 2014, p.195.

242) OECD, supra note 84, at 48.

243) &A4d, ko] =(F1), 266%F. ¥ OECD FEYA HiA+= 259 AHE 7|
Fog e ZARA, ol2Znt £94 AHA EE 7% A (beneficial owner) NS
Ea v HEUAY T FRRAGAE T A58 F4 AfArt otdds
Aot} OECD, supra note 122, at 22. 28y FIA LHFA = AEA HdS
Az HEo] TAEE Gl a5 Fd4 = HEA 75 A (beneficial
owner)E ZE Z¢l WbH OECD HEUA HuA7E s Ade aAdAS) 2
T2 Abolol A A5 #Z(attribution of income)S A3tk HolA th2t)h )
2kA OECD JJr U BarMr Figle) 2AS 494 29xd 4 2= Qe A
kAl etk &A1, “49 A8 A fAH(beneficial owner) ZHd 9l A HE 9l ¢
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T AFAT A5
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TN fEvekel A ET, TAMY, AI25E, AP AT, 20130 9, 123-127%;
Richard Vann, “Chapter 19 Beneficial Ownership: What Does History (and maybe
Policy) Tell Us”, in Beneficial Ownership: Recent Trends (Michael Lang et al.
ed.), IBFD, 2013, pp.301-302.

244) oA OECD, supra note 122, at 20, 26-28.
245) ol %, & =(F1), 240%.
246) AAZ, kol F(F1), T7%.
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(1) ANs g BIH

AFehA AE e gETAR sholg maR FaabA Ex HeldA
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3 @ A8 IA TS
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247) wA ", ol =(51), 264-265%.
248) AAE, Ao 2(F1), 72F; o|AE, ko] S(F1), 242%; ]3], ko] 2(F3),
280%; ol2m|, 9kl =(592), 129%.

A

1), 73%; ol &, o] =(F1), 249%.

S =1
250) A8 ko]l Z(F1), 73%; olAE, o S(F1), 249%; o] %3], o] Z(F3),
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(2) "¢l g
D =WAE

=k e WS wEs iEAQ vdke v=elth vlwe 1997, 1
o] A7k # = o] &ut Kintner ¥H425D Bl ofo] 7]Zx3%k o] En} Kintner 174252
of wel IlidA B oA AMA dEdS EdE A e
FHIA S A4 th2 Kintner 1482 671 o 7155 A A8
a2 7Fd 270 71 A8 (trust)? Sl (corporation)d] TS $ A<l

W,y A 47] 71E2 3EY A (partnership) 2k ¥ ¢l (corporation) & -1 3}
= H AL&HATB FEUH R HdS EstE 4 Vee O 49dY
of i, @ xZ9 AHKAE oF, @ 4L FEHHY o

= +
A% e A o Soln, 9 Ul 7kx 84 & 3 7 o] =
e

A A gsirlel wg Batshel 23a4e] B9k, Kintner A<

Aes 24 F = AR FFsidtta 26 of7]o] Hsie] w=9

251) United States v. Kintner, 216 F.2d 418 (9th Cir. 1954).
252) Treas. Reg. §301.7701-2(a) (1977).
253) John F. Avery Jones et al., supra note 96, at 306.

254) Philip F. Postlewaite, “The Check-the-Box Regulations Turn 10-Will We
Survive Their Teenage Years?”, 6 J. of Tax'n Global Transactions 35, p.36.

255) Joint Committee on Taxation, Review of Selected Entity Classification and
Partnership Tax Issues (JCS-6-97), April 8, 1997, p.8. § Ul 7}x &4 F 27 9]
st 5 A5de dEUYHORE FREHAT

256) Kenan Mullis, “Check-the-Box and Hybrids: A Second Look at Elective U.S.
Tax Classification for Foreign Entities”, Tax Notes International, October 31,
2011, p.372.

257) Id.
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alske] W= 1997. 1. check-the-box rules M= Al dste], = ujehA]
Boofyet ofsrdAlol Al HlAAet FaAl T ostuE AET £ JE=F
5] -85} tF.28) check-the-box rule®] #MA4lS Q.oFshdH, WA ZF veheo] dA
g GA(eA A felvete] FA3Ahe FaRAAE dEE = gl oA W
AIAGAZ HFAT2D 2 vre] ymx] oAzt 291 o] e FAdde
= o] FolHutH, WeldAet FHAA T stuE AEE = Aok A Lol
13Q o= A= MAAAE Aea Ay okyd w= Ay HAow HAZE
© A (disregarded entity)7} 2 5 UTE260 e} =ebA|7b op -1l A E

S SHA oW ofwA =7t? 220 o] FAEYES A Aol 19| ¥
QS AW FEUHe] He ¥, BE 7L FFAR H
21 (corporation) ¥ & Ak oW o] TA(association) 2 w7 ¥ M, T/3U0] 19
ol FaAYS A Afods mxm AW HHowm AAVE Foldn

(disregarded).261)

2) Ak A&

i

H =2 OECD HEUA HiA o] tishe] K (reservation)E 51314 &
U W ooty OECD HEUA HiuAd o HE oldXE OECD HEUH H
1AM FEgeh T3 W8S XA AR sy o w9
199611 Rz A ZF(United States Model Income Tax Convention of
September 20, 1996)> OECD IEUY4 HiuAe] F=glef U3 Y&&

S ow 20060 EdFAM o (United States Model Income Tax

258) ‘check-the-box rule’olet= WA A=A 7 vl= =A% (Internal Revenue
Service)oll A&& A 2]o|A HlA A (corporation) 2} T3} 3}HAl & Al (partnership)
7h&d o= stUE AEstr 2 sld ZHbox)ol ‘Al Z(check) EAIE dtEE gk A
ANA et

259) Treas. Reg. §301.7701-2(b)(8).

260) Treas. Reg. §301.7701-3(a).

261) Treas. Reg. §301.7701-3(b)(2)(i).
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n=re] A AA diaiA e o] 29 ‘A3 A4E IL 1. wl=Tell A A
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4. 43 74 ¥y
(1) M 2 AIA
g7 7 S mdAE HAAA A B FaaAGA T o=
Mol 7Hg & A dSrhedel RAdvs Ao
S

th263) vl @O el=mdAle] APHAE Ad e AlEA dES de ags

ZakAe] 7HsAel EokA1, @ FuldhAleh AbEE gd EE
o]

A gAdel FAE SlTAE AUz A A mAxck T3
WelZo] wha o] X7} gl
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262) Treas. Reg. §1.894-1(d)(1).

263) AA 8k Skl 2(F1), 745 olA=, o] 2(F1), 249%.

264) AA 3 o] =(F1), 74%; olAl=, & =(F

265) Arno Crazzolara, “IFA Branch Report (Italy)” in Caluers de droit fiscal
International’ Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, p.447; Maricla Pennesi and Massimo Giaconia, “Chapter 11 Italy” in

Taxation of International Partnership (Florian Hasse ed.), IBFD, 2014, p.352; John
F. Avery Jones et al., supra note 96, at 305.
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of ¥ Aoz olglHrt 6 o]lgg ol OECD HEUA B thate]
H (reservation) 9)8< 34 = €9o} OECD TFEU A B iAo w30

MAF olerg]o} A FFS Wx ko How wolrh
I -2 vebe] FdasiA, s 2 HAAH26D
1. 384 ¢ A9

FABH FHAA Fole FEUY T H FRIAGAs =
A58 4L A FHRAGAE FAG HEY T LS @ MTx}
2 2 Zol vk odd HABAH] fFHMA F owF246017-177, 2002, 12.
16., 410146017-12340, 2002. 12. 27., A WH2¥-2245 2004. 11. 4., A¥2¢
-2624, 2006. 12. 20. 52 M FHAAAGA ] FHLE VFoE Ao
S AEHA, T duTAE ExoA FRRAEE WA dHdE 2
=z EMQ- 268)

FH A ZA A 2007-95, 2007. 9. 13. 2A)L “HEUN AAE=
HA R o EY S EAu o wel dA RS AF At e AA
SHA, JEUE 7FoR FAZGS HE3AUTH00 ojed AALS UA
Ak = 246017-177, 2002. 12. 16., A10]46017-12340, 2002. 12. 27., A2
B1-2245, 2004. 11. 4., AH28-2624, 2006. 12. 20. 53 WS zro] Fhr},

[}

266) Arno Crazzolara, supra note 265, at 447.

267) 2013 7078 WA A1z A28 o] dol= WHAAR =AY R/ 7+
of #et obyd Aol T elale] FwAe BR AEol Ba woln A
e FANAT BAS AH WAAR) WANAT okl A% FANA, B,
HAAHe M2 HES

268) 91 FAMNHES ol FAH FAYFAGRA 2" FAO|Eo A H At
https://txsi.hometax.go.kr/docs/main.jsp

269) 91 A AAPAAG L ol o] wAlH FAHBAEA 2 Aol Eo A 3 A E}
AT}, https://txsi.hometax.go.kr/docs/main.jsp
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Article 13. [ Capital Gains ] [1996.12.31]

3. Gains from the alienation of any property other than those mentioned in
paragraphs 1 and 2, shall be taxable only in the Contracting State of which

the alienator is a resident.
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http://likms.assembly.go.kr/bill/isp/BillDetail.jsp?bill_id=ARC_F1E0X1Z0DOT1A1B7L
3I0G2CY9K7]1D8
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) 7S 2 check-the-box rule?
ZA 3G A Al (subpart F) 2 2] =4 A
T A #H Hell #3E Ao|r}380) FX]| s}

AEIESE:
e Ag PR Fuw, G el MR ARA e S
of ZUAY BHoR FrIAE dow HuEd F e Aol 3y =
g JbsAel Bobdth Telste] “mAMGAAA E o SRAlelF

I
AALEe] 3y = 9§ TheAds WA skl #™ Aol w= AN

2| A = 1:}331
ol Aol &S F¢E ul, A3y Htax shelter) & A 9 W3] A A
o FERANA S FEs] AG7] AAAE e HAFAGA 7 -2t
FaA ARE dEE F JE §&sty] ofHoh g EatH o=
A 5 e FRAATATE vl A
WA s A9 5= = 49 ol ARt s &stofof ghrh. HE3H

e woll= FAlBA o &

©
—
1)
&
o
N
N
o
o
Ak
i
L)
2
o)
} P
A=)
£ 5%
P
2

ol
fu 5 ae s 0501 g %wmjﬂo R S FeAe g

TH7IdHAEAA =S HE 2dy #ge wE F JHEAS AT

330) Kenan Mullis, supra note 256, at 378-380; Philip F. Postlewaite, supra note
254, at 47-50; Philip R. West, “Re-thinking Check-the-Box: Subpart F”, Taxes,
CCH, March 2005, pp.37-38.

331) Kenan Mullis, supra note 256, at 380.
332) #A g, ¢k =(F1), 101%.
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AL EHBAL FAFAA T AT AR5
2AZF 44 54 T4 ALASA 2

L =99 "oy 2 43

1. 48459 AAAEA B9

fo
A
)
o
o
Al
=
>,

A5S Awetes dAAFIF AT SHLALSS AFE o JAAH A98
Zo] et FWdHAASd e Aes dAAFstelor gk 1id S A7
A4z A BiZo] SEvete e Be UebAs AddAdA S A
el 7 dFe R Aeth Fuabg el gle sHldA slddAaS
S AFtdA dHAFE e Al sto] A AAAR ] HGo] wiA
HAls &<

ol 714 5o

]

mN

)
2
N

AA, A

A gl A AAAGAE Berahe AL BAA PG Z 2 W oA
Ak 5 gl

S, 9095 wAY AAAEA BB ARHoz AARE T

oAtk AAZ UELe ARAFATAA A EAE 24}

3 A 75 2 AFa (i 2013, 4.

11. A3z 2011573159 #4). 2] dHAFfFa= 728 oz A5

el A el Batste] RAMBHAY AEAAND T OANE 24

DN
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A9 BAR AFAFE NEEAAEE FAMAGAZ HFFOLA *H
EAAl A HA AAT 4 9] wEolt wef RS TAT A9

ARG AAASAZ o 2Axp] weh ARAFAA LgTHF ARFEA
AEE JFoR 4AAFARS P wres oFup EAe: Wil
gt AT FA dF QHAFARE Pz QRSO EARIY
QR FAAolol B AFS dAeR a3, ARSI FAE DA A
of date] QHAFRAANA TAAE WAZ 5 Q7] wEoTHEIE
20089.18. 1L 2006TH49789 MU A HA). A= st A5l tisto
AAAFTA B ARAFYLAG A9 FAGTE A2 2 dAR
A F oW AAETE QelAE ol ¥ d Aolr} gl EATA] w9 FA]
o AAEA B = og @ Fol FAGAL <

of

e

Sdg FAse A

REAAE T o] EH S AF3E FA A
A GG AAlE AEo] ZAlHE FFE o m . oA Hek=
SRV Y, FAARFE e Be g 55 AH AV dE B4

PAALE AS, AR EE W] PPeE $85n 1 ANE FAA
A MBSkl A%AAE FABYE S 7]
AEAAY AdE A138ENT A2, AR 2
gol= ojajfiry. WAMY AISTol6e] WEW o) FAs] ?X}?éé}
A9lel Qe AAAEA BF ARE A7

AAFRAE FFA7 T opet A4
gkl 9HAFT 5 Atk A% gL Ay

MBS AA ZAZFE HIA s WAV EAEE B27A SojE

oA AHAFATAT EABA F
g Jzow a‘fwxdi:g ARASE 5 %w P AT ng
: 3 gele} oAl BF A0l A
3ol FaapAgALl TR I Ful
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A )= wele] FA e, WolA 9824 2 A98x o6 olate]
o) ERBATA FAFEAN T TAAL 25AEA A QAAFRALA
2 AggoE BAUAZ AF oFAHAS v F Q=

Gol Wlgol 2wl WA A98EA W AIREI6L WS el e}
AT MYl e S, EARAR AF olFAA e Fole 9
4o FAY & Ao

A el Folof & e EAWAL FIFEAINTE FNANLE
o AANEAZ B Qe e Bdo] Avhe Aol oE Ui B
of Qi AglA WAMY ABEN4 D A8 6] AR H9) T
7E el o FIA BAE AAT F AEA? o5 due #d ¥

A A8 2l4 Bl A98E 262 oW dAel thal Hofof dh=71? o]
gk ofito] o] ol e fEolnt
obgfiell A= olafe]l TS fldte] WA SAHGEAQ FFA7ITo i
A At RA, T3 JEUA FHe AARFAEEE JiEHor Ayt
o2 73 HEUA FHo ARFAAES gslddLa5e] dAFEA
2 2 dyd #EEs 243 5 HAAY A98xel4 Bl A98xol6om A
A o] o] T A ZAE AEE F A=A AETH

2. ERVAY FFA T NER Ad: {8 FEUY Yol
ARFEAEE

APREA E (private equity fund) A= HE &o17F ol ol it
oul g AHodtr] ofHuh thyk dubx o g TR (ALE public offering)”} o}
Yt AFR(FLEE, private placement) WAl 02 FxARHE EAAFS RS

AR = (privately placed fund)339e] stupz A, =2 7] A& (equity)oll F

333) &4 %, “Private Equity Fund®] #&d 3 W2 EAA" (F9d7; A28 Al
o, SwagHEts], 2005, 5%; At -AFV-EFS-A+3, TPRIVATE EQUITY
FUND, , 3289599, 2013, 52, AR A= (privately placed fund)e] th$3l= ¢
gt 1Y AdS ARFAFAVIFEA, AFFASEAS AARERE HEsts {
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2 g = FATYS 47 flste] FAdES FAbele AR o4
A UTE33330) AHEAQl AFRFEAHES] g WAS B WA AE-&A
7V & 7AFAA (A7, 9834 AR 5) 2 RE AR A
o7 ERgE 2yt F2 53 3 E A (limited partnership) JH| = A

o
=
r>~l
A
Ho
ofo
>
rir

]

210k 9} E Y (general partner) 24 FAFTIAFe] B4 F
A A4 9 Py, B4 3¢ 5o 9s @Hau |BFEAA 5 f3 JEU
(limited partner) 24 Fx2}o] Fofdit}, agla AARFEAA=E e 74
L Bz gAe A5 R ERog gFo] ELEAMI(SPC, special
purpose company)?] ‘Fx}# 3] AF(investment holding company)' S Al 93

o, FAAFIA W2 T2 dds A5 B FAAFIALE T2
Ak A2 93S Bydtogx AR stolF tdd dEe Agrxs

FEATF2A FAAL] F57F 4920 o8k AS DGR EAI T 58 FAA

#s HE A9F A193F HIE).

334) ARFFFEAZF T AIFAY ARFAFFAVFE AGA Fo, A TR
= o = FAEAI AL EA

o
AYTATAL ARLL YASE YARA| TR FFTAGRALR TEFAY
U

o W%?}E‘r. ‘?.ﬂ“éﬁ o}”ﬂ pnvate equity fund«] 9 ]Oﬂ 5’%{— HAL ARz EH
o ey AYeA e AERFEAAEE BEE A9 B2 Zoew Helth
oA eolmd, ko] Z(F5231), 149% % A ATV L7 A7, 4o 7 4%
n2 o] FdAE KNEF(AE 2= §o|E 27

=
335) A9HAY ARPRTEAINTE AN ARYFFEA/ TS

A AEFAE AFEH
A7 B2 (FEA S 55 FAYd B HE A9x A19% A2%),
o= o] &nt ‘A HA=(hedge fund)el thE&st= Zeolvh. AA A= 7| AR
= T4, A, dBSFE T frede] =2 oYt At 2 gy Fag sk
AARAEE Tt A e SR dRE, g A 1% a9y H2 AR
= AFoe AtRFAAES SIx] A=l a4l HAAl= B¢ Bob HAE
TEg ool W gltpa dt). Justin Bickle, “The place of private equity in

corporate finance and M&A” in Private Equity (Chris Hale ed.), Globe Law and
Business, 2007, p.16. w2}A] o] ZoA = ARFAHE"g= §ojo WFo dx #H
g 27| R g
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WEAY F2 BN AR doslr] AEE e A5e FYPH
EH AR MR FAAFINE FORM 2 RARLY FAAAS 4
A shebst S gleka

o] ¢ ‘A2% A3d IL 1. (4) Wi 2013. 7. 11. A 3L 2010720966 2+
ACSC BAYAN BE dEd BAS NFoR G HPH ARTAAE

Fag 4es oldsh 2k

[2% 2] SC #Z2Y AEFAHE 72

2817 EXIXH=

Newbridge Capital LLC

S8 TtE L (limited partner) | dt T E L{(general partner)

KFB Newbridge Investment L.P.
(Cayman limited partnership)

100%

KFB Newbridge Cayman Holdings Co.
(Cayman)

KFB Newbridge Holdings (Private) Limited
(Labuan, Malaysia)

ApArE-8Ael Newbridge Capital LLCE 7| A5 A4 5 2819 o] Fx21#}
E23E 5A3S ®2ol KFB Newbridge Investment L.P.2t&= #o]wk A%
et FEYY FEHe HA=E s 1 & HA= Ago=Z KFB
Newbridge Holdings (Private) Limited2t& o] Ao} 2hi-¢k(Labuan) 2 A

3ALE A& t}e, KFB Newbridge Holdings (Private) Limited M ¢ & A Y

336) S TAMES], TARAIGY - FA4 1, BF9AL 2009, 477%.
337) George W. Fenn et al, “The Economics of the Private Equity Market”,
Board of Governors of the Federal Reserve System, December 1995, p.37.
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28 FA& HAS5sA ojul AAF-8AF Newbridge Capital LLCE 7o)k
3t dEYAY dut 3E(general partner) A HE= ZA, FaEF EF,
FAAY] AS - BHag-dg- AR 9 s SIS, uE 7aFAs
5ol 73 FEU(limited partner) 24 FAFS HZo| FA3AT AL
g F2o MA HE % HHFE FAXF3]A¢l KFB Newbridge Holdings
(Private) Limited”} & 2%th.

L oge #als =z 44 S 774
1. Y A4

(1) =99 99

Lo

i 2012, 1. 19, AL 200858499 A Ao A HA(=Ea A4
AAEAE dstr] AsiM = A A AL 2AE v 5
o2 AREA o s HEStolop ks agja oY Mele S
a5 AEAE At AxkS AHEdts AAAAE Hgd. did
i 2012, 4. 26. A3 2010511948 w2 (‘ehatel AZA) oAM= =2 F217]
il
|

>

F9 9T F3 HEUNEC] BF-wsle]l xAzoke] Hee Wl 9stel
7)o ErXW GAE A @ Ak FHL ASF A9t BAHAE
Bhad wAe ‘2dm wde WAL B W 2z Agw
488 & drpehs AN BAS 0L, Wl BAAFEANE 2w
(8% @it, conduit company)Z Bob FHAD2TF FHFEALE ] L5
&A= QA BT

obelol ) MEE gUelwE BA 5 Ade] WUy BAES, O EHW
AQl F AT T FAE o Wk 4 2 @ 2AzGL A
333) Wi 2012. 1. 19. A3 200878499 WA A e dist A 343
“EAlzopd ol A%Ash FUAY DA A%Ae) WA, TEAGEE,

A298 A5, A =AM F 3], 2013, 201% o3} F=.
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&ohe HAoA meEa 4 R B gol SUldAALSS AEHAE A
Stttk AollA shadd ddx vzttt urt epde Ado A= S FA
71991 G F3 dEYA ] FulAEY Qaridel A sl 9 A5 A%

Aeh Aol BEolAA @ A BAS A AFAYED) i Slol
W @ 5 oade] g BAdAE EABA HFEAI T 1 T
B9 A9 FAR FelA )l BUdAsSe] AAASAANTHE EA
7 FARe s dRoAL, gEee EAVA F T/ TE AAAER
= 45

oleld Mo P W EAVAA FAFATE AAAEAR AQH

gl [e]
4 gEstelo @t e of FelAe oldd FAL ax er=th o
o) Byt EAVA FTA Tl Be UAY RS TFS 2 5o
)

(2) di¥4 2012. 10. 25. A3 2010725466 HA(‘A Yol #HZ’)

D A EA 2 44 342

AYolvt= #Ao| M= CVC Capital Partners Asia Pacific L.P.(9]3}
‘CVC ofAlep) et AARFARA=TE A H AT CVC ofrlol= Al o] Hheol A
ALE 73 dEUHORA FAF23 HA(MHN Luxembourg S.AR.L.)
2 W7]e Wel(Mando Holdings N.V.)S AH w=wel $juobute 343

339) &A™, “B2v #A oot A - FA Eel #F diEd A A
FzAstE=, #3037 A3%, A=A F3], 2014, 130%.
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ASE *alé‘xﬁ ?%*ZV} CvC OMOH él FAAE o gk AR
| REa3 g o]E AAT =AY} glomg oE AAR I d

l?_
Gelrh A Ba gl olf gin

2) Ed #49 g % A7t

e WA FAAF ALY AAE AT vE, 73 FEUA P
o) AARFARETL AAAEARNA o5 e a-d 22 34
oA A E dE 7)Eel oakd F3 FEUHLS vt ARG 5H
of st 1ejate] ti e A4 RAI npRIEA R, CVC obrlotE
AAFNEAZ & AAMNLDHA A FA L] Aairtal gt

o AYopttE A {3 FEUAY FHo] AIRFARAA=ES o5
Adola FdHA5e] dAFAEAR AAT Aoz Hrtd F Qlry3i0 o
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4 wAe AAAEA BEe] AR B9 ANHAE o, A
o
=

mx
AARL nfe) AYBES FAT Fol FE

(3) tix4¥ 2013. 4. 11. A3 201153159 #A(‘'CGV &#Z2’)

CGV #AoA FAE ARFAA== kAl AWst fyolyte 49
CVC oFAlotelt}t. CVC ofrlol= thE FAAte}l 4 FAels FAHo= =
A =3 ~7 Asia Multiplex S.AARLS A#g3 t}sS Asia Multiplex
SARLS %3t dvd&t= Wl Asia Cinema Holdings B.V.E At}
Asia Cinema Holdings B.V.& W= 8l A A o] R X B o] F=2]3]AL(o] 3}
‘CGV") F4& widstel CGVERH wdaS Bt ojnf CGVE g=-4l
gd@e Az A0 ATAE 10%E A E35te] P8I 18
U A A H S Asia Cinema Holdings B.V.E ZA3]|y] Z# 9] W& a 3]
24 AR 5§03 s, CVC ofrots Higwe AA7AEAR Kol Hel
AW AT LN B2 GHAFHES s

CGV #7el 94 BRI LS 2010 12. 20, A7 201019371 2
A)2 CVC ofrJotrt ol=wiclolz wid=e AAFASAdS AAeAL,
CGV #2 9] 94 #4 J3S a2z oty 94 44 3 e 344
o] CVC OV\]O}E TULHA LS AAdAEAR AAZ AL, CVC oo}
7F FAAE e B CGV T4 vidAbE e 5, CGV 49 A5 % d=
ol #& 7F —‘T;Z}%% T FAHEREAS dHe] s H TS Fd5t

7] el ot

O:

A

[EY #Z4] Y 2013. 4. 11. A3 201153159 #4

AL 7 WA LS ARE AFF ThE, CVC obAlobrl F WMWY 95
@k Al obel, CVC okAlobt g, ma 549 FAAEZTE
o o] A7l HHAS Bate] of Al FAL AZse] Wi}

340) Ji-Hyun Yoon, supra note 292, at 199.

- 127 -



SO MHF ADBES SAA o] A FA e 24K

}_1:‘ LR =

THEA AT AW A ol wFo] By, CVC opAlopr} Aokl Wal
AE FE3HA olYs g ths 59 AMATEe 2 CVC ofAlole] ¥z e Hels)
o] Al MPaGe] A A%AR Bo}

(4) dix < 2013. 7. 11. A3 2010720966 #ZA(‘SC #Z’")

DA EA 2 494 32

SRR Y
Hol ARFEAASY 9 FARE NFoR AAARALE Ak A
QAR theah ek

o
)=o) AR EA}S|AFCl Newbridge Capital Group LLCE A Y23 F2
= wshr] fleke] 28199 FAAE EFste] Aolwk {3 EUAHS
KFB Newbridge Investment L.P.(¢]3} ‘KFB «d3])& W&t KFB d¥
= Alo]lwk H 2l (KFB Newbridge Cayman Holdings Co.)S ## Fx}#|F3)
Atinvestment holding company)$! Zelo]Alo} #F-oF Az HS KFB
Newbridge Holdings (Private) Limited o2 A|d23q F24 533}

o] & o] Aol el Al HlZ 2005, 4. AYEW F24S Standard

a

341) SC #Z2 ¢ T2 2= o 29 A2 A3H L 2. S4GAJA = F27] 9]

BEA A f3 EUY FHe) AREARS Fx
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Chartered NEA Limited(e]s} ‘SC)ol Al wiztel =], SC+= &= o] A]

of ZAZF AI3E A4F3 wek WAAE ARFFEHA Wk A
welol Aob ZAEY AI3E AT S FAFELFY AFAT 34 A4S
45 Q) AR AABYE FAYEAAS AIAEAS KFB 4
o] A9 AR} 1oz Hia 9 2819 5 F 87/ 40 A F]&5H

ABEA WA o e AHd SCAA 42 %ﬁ@?‘%%—% 39

BUE
w
'®)
rlr
o,
&Y
o
-

Aol dske] BEetglon}, SC B4 A4 BACI L
=99l 2010. 8. 25. A1 201073826 W) “KFB O*UM 9 FARE
ANEAZ Ae AAPFA R AW AAZ BA}LA,

‘{

2) e #4249 g H H7L

342) @w-elol Aol Azt A4 WAL G@NTH welol Aol AR 7he)
Aol U@ 249 ol FIAE Ik GARAES 5 FoFolr), F:-Leol Ao} &
Azet Al13% A4S FE D JTE LI 2

(g =_we ol Ao} EA=oH A13E A4T

j

A3z [¥=425]  [1983.01.02]
4. A3, A2z D A33ke] AFE A2F oL A AR RE WAlEtE o
Soll tiated= 1 FERle] AFARE Hol Q= Al oFol A nt A g

Article 13. [ Capital Gains ] [1983.01.02]
4. Gains from the alienation of any property other than those referred to in

paragraphs 1, 2 and 3 shall be taxable only in the Contracting State of which

the alienator is a resident.

9 272 ofdl FAH FAHEAGREAI AT S)ALo] Eo A ] ekt
https://txsi.hometax.go.kr/docs/customer/law/statutePact_jomun_detail.jsp?log_law_k

ind=% A X2 &log_inter_law_id=99&log_inter_law_nm="3 @ o] A] o}

&inter_law_id=99&gubun=3#A13%_4Y =45

U3) 9 408 Selbebsl mAxoko] AARA g e EE FAGELEY 9
AA T AAAS 2= WEOE Setebsh 2AZFS AAT et ARG

9.
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SC #de KFB A5 49] F447 ohet KFB A3 A4S 44
A2 woka, ost wel A YE YN BAS HBEAGG SC
BAL CGV B2 vhAAAR ARFEAAC ] FART 2, FAL
B FA R B, EAWR AR R o) e o=t Uu FEF
HEZAY B4R FH L FARE S oga%z-ﬂzm EEEROE
SHA AREAAs B AH 259 A%

!
o ®P
ol
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_0|L
s o
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N
)
o

oo ot X
o il
o
o
ol
)
fE
e

KFB 997} £A7e] A43g %

R,
g 4, @ KFB A7k F24%3)

2 T 982 g AR ste] A Y
e #42 AST 4, @ KFB A3} 2A4LEL A% GARA ARH

Mo
o
>
o
b
b

_]
A
=2 FAA7b 7}z duk 3 EV(general partner) ® A
EU(limited partner)® T/d¥ %, @ KFB A397} AL A=A
AMFFEA AL dgol Feste] 7A7HAE =9 ve Ad2d F

e FEstel e £ dodi: FAW AYRHL AW A Foluh

ﬂﬁi

o

[thEd #Z2] diH4d 2013. 7. 11. A3 2010520966 &2
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FARel we Weo ZHom Zb A9l FAAY HAREA A ¥R f3 GEY
A e FAVFE s, AAFEEAE b 9 E U (general partner) 7}
H71= okl ol d F3 e FAVIFAME HlFEAe] Aoy A

= 5
Aoz Qlshe] AW FANTGE 9 FAAL T4 JA AR} FARE
& = oogE 49 FAA} AN EA F
w9 Bebols AEg WE g9 FAAe] @] me FAree Ads
S5 A APFEAY BEY Wl olsh 2& #HA nw ¥
AT U BN BAR ARFARC) FAHE Wol 9, 3
YEAT T A FHAALT] AFH ASols AR T ope) A
9 FAAE HAASAE B £E gk

ey zAz 4g Sd 7ol AT

o

A3te] WA dstel Was AelA ere A, QAT TA BAelA
]

N

o

2

2w guelns B § uhge Bes zAxF 4§ Se 74 Aol
B BEEA AT Telste] el B FelA] BFold §@ s

369) ‘co-investment'= $-# YA &3] ‘FF
T, ke A (F333), 164%; -4 A 78
(7363), 92%. 18} F2F HFHoly AE TP &Y FH F2b
2 FAsts gulo A ‘W EA s mdo] FEsttta A7) o] FollA
‘WP FEA = S AFESH |2 sk

370) Stephanie R. Breslow & Phyllis A. Schwartz, supra note 73, § 1:2.2 [Bl; #
TR AR ol - A =S, oo A(5363), 92%.

371) Stephanie R. Breslow & Phyllis A. Schwartz, supra note 73, § 1:2.2 [BI].
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U FEle] AARFAAEE B2 v FE B §39 SATAR ARFE
Ao SHLdL5EE AT A5, AARFAEEg F9] FAR T 7
TE Ve g xS A83

Hdoh g8l 2ot zAxoF A8 S Ao
[©)

o Qe Alolr,

AR REe, £ HEUN 5 9 FaAaA AREAREE
FUAYY SFHAE EYRACE VEA 2 ot §8 BEUY
5 A9 FAAAUAE FTHARG AFTWAOR RR&A fow oy
SR EE! A7k ohlu e, ARFEAAE] 49 FAAE

to P
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o,
)
b
N
M\
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AU P

AL3 £ Q) o AY o] 29 ‘A2A A24 IV. 2. dd 9

=z
Al 5 A=l R QP AlA | mpel o] WHAAMW AIHE A1z

N

372) f % HEUY FHe ARFAAES AAAEAZ B UclnE B4 § o
W BT WAFE A% Shte ez 44d 5 Ak aud o F FES]
SsAE 7 apEg de FAH AERAE BuE AARALH ) BelA 3
ost 4Ae Hel % 2AFABAe] A o ¥E 47 HHE b, FHEAA A
BEAREE AAASEAR ¥ Arol BYBA R BAstolol B 24 AT
Sel oled A9 o Zo| o] WS Wolmz, uigd Bl e ol
bW sl deiAs he gEsA gt

o el @A So gl dA GBS At 2R At A
of AZ1E v gtk A DEe o] Fo) A2 AL L 1L (5) UEY Bl P
o aoF Fx EF FF HEUX e AREAASE YHOE He giobu
= B 5o felzt e WA 9d £ 599 ARFAAsdAE 10z 48
g 5 ogleA BWEA gk AT e of 29 A2E A3 L 1 @) vEe
delsh vE Fe /32 b TR T BA AE ol L2 HE nel P
W, oEg o] B elvel gAAE B =% Bast Jom gad
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ARFARAgA A% AWL B 5 Ak AL 9 gere ol U4H
AFgTAANA AAAEA BES B Aol Ha, HABY e A7
AR TAE AEAAN § 2SS 23 QA Yol FAAEAE 4T
8BSk olel e, FR BUSHAS APl AWAFARY ol
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A5 AAHE 5 AT R4S 2F AL TTAT T P Lol
2AZF 48 5o T4 85 ANYFRES 2A2F 48 S 7
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375) ¢l AAAEA] Ao FAE olZul ‘49H AfA(beneficial ownership) ©]
Yo i Be s we zow oA k. ey WA M98z ol5E
NuAow FA7EY Al4ze] AAAALA] H FE Aolmz HAAY Al
W A138%95 A28 A1z e Ao FA AA AAFAAH ] Az AAALA
o wet 7|2 AASAT ol F 9 B2 A138%2]5 2123
Alze S Aed ARSI g wE A /2L
eIt SAE, e F(5243), 112-114%.
376) oA, “o|FZeA ] Yok BH BANZ ofy|Ht Az AL BAH &
AL 99 A, Teoluae] MR F|Fo] Fe] Fa(FEEA2A G A5
s03), , dEZAZAGI, 2014, 53%. 9 Aejold wat: AQF A D F
EAI T TALY AFATH @il Apolo] ZAZF AAH] Y A, @
= ®

TR P AL AFATAA B AP ARG ERGAR AFD A,
Aol ohet Ze ATl Welow AFE A, @ TRl wel %A
ATk x50 AAAEAR AFD A, © FARAI T FALe] Sutesh A

TRl AAY AR Hge AAs] WA AR EE A9872)69]
AAE AT A, © FATANT TR0 A FARRL R AT B
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2, FWAANGEES AT A= UG Agol 9 & 1 A5 watel
A% gels) g2 AAow AN A} Bz QeAE 2Asd 4443
A&AG NFoR 1 A5 d WAAES QAT 77 Aok o T

HE § =
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377) oA=L, “BAFAL] FAGELS o AT @A, Tx2AStE=H,
A7 A%, FEZAZAFS], 2011, 137-140%; 7, “HAAFA L] span
oF TzA AT, XII-2, 3H=rA19eh3], 2007, 88%.

378) AW, “olFAFA AgFed dia dTAYA ¥ AHAFALEY] 9 ofF
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1
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ArEe) AAASAZ wa ok olel@ wal L YW BEE 2 Ay
B zAze} Abole] Batd BAR ololAJ k. S Ay BHom
O EAl AAE ASAEARA FARE Al wu, T B
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FHRA 2AxE HE2 AT AT £0S FHAINA L G F A7 W)
Folth 1 A3 a9 FAAS EAVAS Ealo] FUAALES 2L 4
Sol ol FFA BAZL Qojd walk ope, zAEtow oFIAE A
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L 78 Bgd Bee 24

1. fidelitE A2 3 EADAY =AxY H§

HdS fYyelvte w4, CGV #4Z, SC #4, slgf 4, KT #4245
oA ot HEUY FEH ARFAAEE FUAEL el xt HE T
A o 5 9

ol A A8l g st
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2. Y€ 2014. 6. 26. A3 2012F11836 #HA(‘FY #Z’)
(1) AHdaA 2 94 &4

g Aolwre] F3 IFE 4 (limited partnership)¢! CVC Capital
Partners Asia Pacific L.P.(o]sF ‘CVC ofrle}) 2 m=re]  LLC(limited
liability partnership)¢l Asia Investors LLCE 66.7:33.3¢] H| &% 425
M2l Korea Dairy Luxembourg S.ARL.(°]3} ‘KDL SARL')S &4 d3}
AT Asia Investors LLCE W= €] check-the-box ruledl we} F33A &
Aefstitt. KDL SARLS WSl HdF= F23]AHo]et ‘HdF=)9
dd A 8375:11.25¢9 Hl&=Z 7)o WM<l Korea Dairy Holdings

N.V.(e]e} 'KDH NV")E & dstdtt. KDH NV HAF= F245 v
stdthl, o1& BAAE Tl 2 (o5 FA)A hAeA BAEe A

FEF AFAT HAT FAG FF-Bs)] 2AEG A13E AP

wpe} FAFEaS oete] YRASE A wskeh

ﬂ!ﬂl

FAB#AHE KDH NV AAZS Holsh ths FUYELE T 88.65%(H
AF= AN A ALE 11.25% #A9)e] A5AEAES ZAA43FG ) oo

nEW FAGELE 8865% F 66.7% HTHE CVC ofAofel 7, ymA
33.3% 43N Asia Investors LLCE A 1 74 Y (member)dl 7= 5
9l Travelers Property Casualty(A&& 20%), "l=r < Metlife(X] &
20%), &3 Wl Citicorp Securities Asia Pacific Ltd.(X]%& 60%)°l Al 2zt
ZF AEHAY. 2] AR S pelvetet Al xofo] AAE A 42
=7k AAg CVC ofA]ol(Alolwt) % Citicorp Securities Asia Pacific
Ltd.(&3) AFES tdez HAAHGe A&s A8t sdodA o
AAFARLE At oo AMEBAE 2oz Agystd v 2ok
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[Z2¥ 3] & 29 AIEEA

CWVC Capital Citicorp, Tnc.
Partners, NV (US)
| I
— N Travelers Pro Citicorp Securi
eve Caplt?l perty Casualty MdetLife. Co. ties Asia Pacifi
Parl:t_]e‘r_s Acsia (O] =3 (O] =3 c, Ltd.
Limited (=23
| 200 | 20% | 600

CWC Capital Partners

Asia Pacific, LP (*°C AsiaInvestors. L

VC Asia; F ] TH e =3
66.7% | | 3330
I
DM Food
KDL, SARL
(EAm o, =y =l
88.75% | 0 [ 11232
KDH, NV
(2 21y Hel
________________________________________________________________ woeve T .
DM Food b
(Fr =)

SHY 2012. 4. 27. A3 2011711336 #4)> Fx2};
A|53]4¢1 KDH NVE =33 AFCEA &k, conduit company)® Hof <l
v, Tl iR el wel CVC obrobs slolat FA YA
2 L2tz Bodth 9™ CVC ofrlob= A ZEF A A =Sl Ao
aASER, 4 FdL “CVC ofrlotel wiste] HAAY Al&ol ubet
ARAAFARLE & A AWen’gban ddsid. volrt 94 dE S
Asia Investors LLC A &) lolx} FAYEAS] AAASAZ 2
S, Asia Investors LLC7} vl=rol] &2A]8HS o] =2 Shar-nlo A S
Eotdth A =m-mlm ZAFOFB0 A16x oJetH FAYEASES
FA Tl At HAET 9 FEAL ol AR EWA “Asia Investors
LLCel thste] HAAH Aol wel AR5 AL eisiet’gtar #A st
ATt

380) @F-vIF mAZofe]l A WAL WANTH v FEIN 25 B =
A ol FAE T} GAYA D FAFD FAbe FAL A7 HeFolnk,
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(2) A 249 W& R F7}

HYE FxxF3AF KDH NV 2 CVC oFAJofd] tfat g4l
A 8t%, Asia Investors LLCol| tjst 914 A4S 37|53t o

=1
=}
Asia Investors LLCOl thdt 914 #AS 1r|stiA F53 AP “Fata

(DE (%ol whel w3 AFARA @=-wT 2zt 48 il @
F QTR el ek

da-nT 2AE} A% ALY (D)F ()E2S BT AR ¢ow s

381 AR 9 =ole T Al b v 2013, 10. 24, A 2011522747 32
(o] 3} ‘ola= Ao A WA thFolFojof & Aot o= FAA TR
e ARFEAHAEZ Tz fFFoE ux F3 S EYA(limited partnership)€!
Warburg Pincus Equity Partners L.P.7F 7] wWi&olth, 28} o= A4S 3t
Z-n| =k F A Z9Fo] Warburg Pincus Equity Partners LP.ol A 243 H89S A
A2 At o] Hel i nHdo 2= §Xd, “dEUF Y AR Fq A A
T2, T etal B A55E Al2%, A&l ek 4, 2014, 6., 723%.
382) star-mlar 2A|ZESF A3E AlY b ()5 & 2 Je2 o2 2
[F=-7= Z2AZ%] A3 ALY DHE ()E

A3z [HAdel 241 [1979.10.20]
(1) o] @l oA dH7] &ol= 7H7] thie] ouE 7z
(b) “m=re] AFAE e o] AS on i)
1) w=Rd
(i) wl=re] =AM 514 vlarel AFeE 71Ee] A(CHS v v=o] W
of wet WHAoR FHAFHE GAE AT, uvh 23} Ee FEYAEA AF
sk Qle] Ao, 18lgt Qo 9Jste] AT E 252 AFAY A502A ¥

ol
o] zAel mrebok st Welol Sk

Article 3. [ FISCAL DOMICILE ] [1979.10.20]
(1) In this Convention:
(b) The term “resident of the United States” means:
(i) A United States corporation; and

(ii) Any other person (except a corporation or any entity treated under
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“E}EH(partner)ifﬂ q 55t Qperson) 17F A2 A5 Hl= AFA
o] A50F2A HIolA FAYgFE A= HE WA AFAIE Au’ebe
AAR s =E oA HFEUNH} HFEY FolA w7t AFAIA = W Eet
Al gTE3sd) o 7IA ghm-nlsm A Foke] #E wl=w A9 Technical
Explanationg #1g @27} 9t}

Technical Explanation®] &t ZAxeF A2 JFE T2 v AFE
(Department of the Treasury)’} ZA|lzZ<Fo] Fele] nj= Ao A=s=
AdFo] A e FATE Tdd a-na A oF A3F et
vk A FEH-9] Technical Explanation®] WEZ dfE4lo] WO At Tj
g HAES AR A5 #dste] GEUVE vw Ay BAHOR AFAoln
A H =A] oo wet 2AFHY, FEYTE va AFARA wmol A HA
o5 A= WA SREUA ] v= AFAR FFHED

fujd

R

United States law as a corporation) resident in the United States for purposes
of its tax, but in the case of a person acting as a partner or fiduciary only to

the extent that the income derived by such person is subject to United States

tax as the income of a resident.

A Z2EE obd FAA FAUFAEA =Y Aol Eo A A5kl
https://txsi.hometax.go.kr/docs/customer/law/statutePact_jomun_detail.jsp?log_law_k
ind=ZHM &% &log_inter_law_id=116&log_inter_law_nm=" 7
&inter_law_id=116&gubun=3

383) &AE, kol =(F381), 711%; HFE, 2014d% A=A FeE 3 a”, TeAe
==H; AR A%, st Al 2 A E 3], 2015, 115%.

384) o3, “AxF HALW, TxAgE=, A23H A2s, =AM,
2007, 156%.

385) St=r-wlar AR A3z #HSF v AF-H-2] Technical Explanation ¥

[=-m]= A =] A|3=] &3 Technical Explanation]

Thus, the treatment of income received by a partnership will be determined

by the residence and taxation of its partners for United States tax purposes

with respect to that income. To the extent the partners are subject to United
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o Ay #3 3EY A (limited partnership) & FIIFAE AH
LLC(limited liability company) & Vl=r¢] F3apAldAl= 1 Aol F3
FAEA o] 5ol tiste] ml=w AFARA HFAFE FEdts 9 v &
T HlE AFAE @080 dolrt o]2ldk =elE Td WA AR
A&k, Asia Investors LLCOlAl AHH FASE=LS T vl ®QlQ
Travelers Property Casualty % Metlife 7] Wh gho-n]s Aok
fato] =y, & Wl Citicorp Securities Asia Pacific Ltd. 7 & &9 of
A= F=m-m A o] AL H A Feth

el

A AZAL Technical Explanationg 33t UA= Foy ofzo
A BHE HPQ‘r Zo] Technical Explanation &S HAA 2 FA3 Ao o]
25t Zas] weld Sar-va 2R A3E AlYd (hE Gi)Eel dd
g iAo 7HE 83 &A= ¥lE Technical Explanation®©] $ithal =

S olTh3s

States tax as residents of the United States, the partnership will be treated as
a resident of the United States.

$ PFEL ol HAlolEo A A T
https://txsi.hometax.go.kr/docs/customer/law/statutePact_jomun_detail.jsp?log_law_k
ind=2M %% &log_inter_law_id=116&log_inter_law_nm=" =

&inter_law_id=116&gubun=3

386) SAE, ¥ =(F381), 715-718%; AA3, & =(F344), 157%; A2 L, &
o] Z(F383), 115-116%; =& 3]-ste)&, “2014d =A| o #do 587, '5dHd
T 129, AP A, 2015, 586%.
387) AA= HHdS = #H49 4
o] ™3 Technical Explanations ZFil HA Y
gl B, o] =(F344), 157-159% 2 5}3‘ nla A S A|3Fo gk
Technical Explanation® 59 #2929 <AZ A AT

- 159 -



[t #Z2] diH9 2014. 6. 26. A3 2012511836 #Z2

e
=

A Z=

Z93 o] =<l O]EX] }‘/] 0}—‘2 ‘Erxﬂ J+ J&L% ﬁxéii 1 o]
Zofke] o] v Fo] B wf v AlHel| whel ojw gk A 9
Soll #Hate] dA b ofyet 1 4 °J°] FAYFE FeEete
@A (Fiscally Transparent Entity)e] A% 9240z k.0 %
s g e =Y AFAE E F u,\.o—ur 1 el m=
= 74 @]ﬂﬂ o7 T @A A Az HEs Toq 0}4
= A4 233 FaAAIHA =
A 7} ] Al EJ_’JrTJr/ﬂ] A 2A Hmel 2%
A ok gk dAE 9 9A e AL el wiAE W
ol A, 1 vl g-v ZAxoke] A AFH o] A5 gt
]I“)rE H & THstel BH, 9 @A A m=m 2Al 54
ol AFets 71Ee 7 T Ao REA dEets dlolg ml= Al
A4 T TAHYLE o]FofH GAY FEoR A& A5 digte 1 A
o mIrol A FAOFE FHdte GAE LT Holof skl ‘el Qe
sto] Y= A5S AFA A50EA H=TY XA wEtop si= ®l9ol
b= Yuje 28 GAle] A5 tiste] 1 o] mlmol A d Ao
5 FHeteE HAddA 1 GAE g Az v=e] AFAR AFdrs

o= A gho] &t

;g

o o rfr 2 x o g
X
o ox
L

_\g

=

T
ogw'LL:LJ
LN e

)

i

ﬁrﬁPNOTEO{Nrﬁ’L'ﬁﬂ

O

upeba] -2lupete] AR (AP ol clel slgele v ojwd whAlZF §-

Ptk 25% AULONE BFelA FAFE Rk 2t 4 1 A
fol TN EARE RS WANAW Fov] mAzpY VT AR
of dgshel xAZES HEWE & 9w, T BAE ARAT S vtetolA

e 2% F 3 PRl v AFAR AHEA ohshz Weld vl

A BAe AE3 gy A7) E o] @l 3 9 Technical Explanation

s uE AREE AN AN Rl s, a5e] e Sol7t =

Uadel m=r @A)l o olsk el siystrl= HA vk AAZ v A

h=]
9] Technical Explanatione Z/d Ao #3t Al wl=2] ¢Ao|7]=
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shlth W=S QE ARYH Az BAe dAHs AYdd vm R
Z%F(United States Model Tax Convention)= %33 ¢k=d|, 1981 W=
Rd A ZeFo] 9] Technical Explanation®} 722 )70 2] t}.388)

ozt olF Al WA e TAA BRA Y #AdA Hogte w4
Ao A&S BU/Hstta AZE v AFATE f-eveted A £
BFole ga-vlm A ECfo] ARHEY, M= FEUANS AH FA
B Fm-wlm Al ool ofd A EW A vkl M FTY, ol F Al
71389 b sk = QS W ofyl A F e m T 4 Wrolso]7] o 300
HHY FA ol g EAR(ES] olFHA TheAd)S oAg AoR Hol=
o, SkA BHok%o] s HAdAE “Ga-wlw ARk AAEA o] o|F

TAl Aol s HAA R

o

it

=

388) David Forst, “The U.S. International Tax Treatment of Partnerships: A
Policy-Based Approach”, 14 Berkeley Journal of International Law, 1996, p.254; &
A4, ke =(F381), 717%.

389) oAt = sEUA ol fEjvetelA xior R FUdHALSd
date] ARAFHATL 7PF T ol FEUE AR Sl tiste] mwol A
Ao -5 Feeted, v fAHAge] SEvete] s ds FEY o
dEAlde s FAste] &2 Wl vk AFx], e 2(F344), 159%; =53]
SHE| S, okl 2(5386), 58H%.

390) &AE, kel S(F5381), 713%; AFxl, ko] F(5344), 159%; AL E§, oo &
(57383), 117%.

391) &A1&, o] =(F381), 717%; HHE, 4o S(F383), 117%. o] AL, I =

(57376), 50%0] olatd T FAE& OECD HEUAY HuA 43S w2 Aolgta

b, a2y Y9 59 A0 OECD HEUA Bt A AE2d) o=

89S #o]#, OECD I E m IA PFS wgtty B)E ofHu AAE 59

A A8 WA SAE dFx-vE A A3z A1 (hE (DEINAL, F=
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e &

g Fd diEY AFAEEA 4d g el weE vs ey
= AFARD SGEYAA A&5"E 2500 tHeiA

4

ol
iy

z = old #3te] W & Y&o]
AEol AA vk Eg s FAA FAE FF W< Citicorp Securities
Asia Pacific Ltd.&= A F8vhehel A xoke] AAHA Fud 7 AF

T o] ZAlxeke] A& Ve S WE AESHA

skl

sho] oY i 2015. 3. 26. 43 201377711 HACTMW #4
e AR A3 AL R ()5S vhE Aol 7HA g 4835kt
2]

392) AFR, el ZFH(F344), 159%. ol wEw ‘T FHAo W ol M=
OECD #HEUA HiAe F=gs w=x] FouM a9 A 24345 d8
AL W ookl FUAYe Ve HEE ddstuA e AlxoF A8 Ao T
Be A S5 5 Ak vk dii el T APHA AHE 7 UHS
FAGHA Az A8 Aitel FAA BEAdS R flete] 1w £
A

=
1E = Q)
==

393) =& 3] -stellE, ko] =(5386), 586%; L&, ko =(5383), 117%.
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3. ¥4 2015. 3. 26. A3 201357711 BAH(‘TMW #H37’°)
(1) AHd a4 2 94 &2

Yol GmbH & Co. KG39<Ql TMW Fundv ¢, SA8=24, &
gof FAAZRY FAAFS B Ty, @5 FEAl @& o] Fxjs)
7] $18te] =L GmbH39¢! TMW HansolS A &3ttt TMW Hansol<
Al gk SlARS] Elol A FE3diE FasAlE A9 T ElolA &3
A fres|a HoR Edd s A5 o] AMEAAIE B,

o

e 2,

.

[Z48 4] TMW #Z ¢ ALE#A

Im
I

A~ E=g|of =B
= X xHE

TMW Fund GmbH &8: Co. KG(=®1)

100%

== &EXxXt

TMW Hansol, GmbH((SE &)

394) Edo] KG(Kommanditgesellschaft)t FaA S A= 19 ojAtel AUdt IlE
YU 2 F3A9ds Ae 1% o3 73 dEUR FAEH. 7 As
GrigAe 3 sEU A (limited partnership)?t W] Sz8bal, =
@Gt e FHRIAGA otk GmbH7F Ayt FEY=E Fogt KGE GmbH & Co.
KGetar #2=d, o= KGO #9S GmbHe] Ao Agstr] ¢fsto] &gt
AT Y8e o] F9 ‘A1 A2d IL 3. 549 Offene Handelsgesellschaft 2
Kommanditgesellschaft’ & .

395) 549 GmbHE o] 2+ ‘limited liability company & W E ™, 92 vl A
= Fets AP A BET AAg g8 o] 29 Al A2d 1L 3. 5Y 9 Offene

Handelsgesellschaft ¥ Kommanditgesellschaft’ 3.
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-2 A6 A10x A3 wEw =d AFA
(company)39D0] 3= 3|ALe] A E 25% ol A4S A R o= wdF
of wgte] 5%9 AlTAES X &3t Fol A5l &&
15%0]th39%) Efolo] &3t &3] A= TMW Hansololl Al ¥Wi@d &< ~

396) g -=U ZAlFeke] HA WAL ‘dEvay SdARTsHite] A5 A
ol gk A9 olF AT} GdAAE 915 A oIk
397) -5 AR A10R A28 (a)FoA Tl ®HA(company)S -
A AxCF A3 A1 (e)zol AYHo] Ut} oo W=w WHl(company) & ™
Aol A& GA e ZAEAL HelAo] e GAR HAuEHE dAolt -
= zAxF A3E A1 ()T o =FE 2 JEL o33 2o
[F=-5¢Y 2Ax%] A3z Al ()&
A3z [¢Rbd Al [2002.10.31]
1. o] A9 HA4, Tl wep gl i EHA oy st §
af, “wlrelgl g2 WelZAe] ' WAl e ZAEZHA HeAe] e
A2 HAFEHE AAE L

Article 3. [ General Definitions ] [2002.10.31]
1. For the purposes of this Agreement, unless the context otherwise requires:
(e) the term “company” means any body corporate or any entity which is

treated as a body corporate for tax purposes;

9] ZFo ol A FAHEARA 28 Jalo]Eo| A 7 Ak T),
https://txsi.hometax.go.kr/docs/customer/law/statutePact_jomun_detail.jsp?log_law_k

ind=x2 A % &log_inter_law_id=94&log_inter_law_nm=%5¢%
&inter_law_id=94&gubun=3

398) gtm-md A A10x ALY (e mWEWH, 59 AFA]
(company)o] k= 3|ALe] A 25% oS AFH HFsto]oF 5% AlghA&o] A
S5 ol 3}EY A (partnership)< <l (company)oll Al AL HT) dh=-5U FA
2ok A10F A2 =i H dvS o 2

[B+=2-59 ZAxH] A10Z A2%

A10% [W=]  [2002.10.31]
2. ek, e gl distels MR A5she Welel AFA AnbA ok
A% B garel ol wek AT S vk o, 7 oge] £oH afAt

O
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FeEA 5%el ATAES Aol ARAFHAL HABI LS TMW

459 MAAEAR Mo}

Aol A& 25%E 4 g3te] BrolA FEHAE FRIANA AWYL
°]

1 o]
s kAt HABA o] da-md Az AAE 15%E 4831
% 7hee, TMW Hansole] ZA3 ¥ &2 o g2 HHPFEJTtL Hol dh=-5

Az A7 A2F ol wel A zef dE AAE of wjAE] o

A4 BAMNESLEYY 2013 3. 27. AL 2012728362 HA)S TMW
A ko] AT A ash 2ol HHE 2AE e ABS 2@ 5
gk

Article 10. [ Dividends ] [2002.10.31]

2. However, such dividends may also be taxed in the Contracting State of
which the company paying the dividends is a resident and according to the
laws of that State, but if the beneficial owner of the dividends is a resident
of the other Contracting State, the tax so charged shall not exceed:

(a) 5 per cent of the gross amount of the dividends if the beneficial owner
is a company (other than a partnership) which holds directly at least 25 per
cent of the capital of the company paying the dividends;

(b) 15 per cent of the gross amount of the dividends in all other cases.

This paragraph shall not affect the taxation of the company in respect of the

profits out of which the dividends are paid.

9 2T obdl FAA FAMEAEA = Aol Eo A H ek
https://txsi.hometax.go.kr/docs/customer/law/statutePact_jomun_detail.jsp?log_law_k
ind=% A *%%&log_inter_law_id=94&log_inter_law_nm=%¢
&inter_law_i1d=94&gubun=3
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(2) ¥ d 229 W& 2 F7t

e FAAF3 Al TMW Hansol®] AAE FAsdA TMW
Funds W= AdASAE Qi 2hd ShA d9ssl
TMW Fund® GmbH & Co. KG9 A fJolA 5d AP FAF5
A gowmz -5 zAlxoFe] AFAF olya, A3 TMW Fundol
Ae -5 Alxofo] A&d F qvh sl oA A s #
AA" olFH}ATE dojd F A= FAREE o] WAt EAl= de-F
o A x| = Shm-mm AR A3 A2F b)E (DF Ev old #
3l Technical Explanation®] {lths= # o]t}

o7l A iU T R4 FA WES F8&sto] ‘Sd FahaAG

o

(o 2] g4 2015. 3. 26. A3 2013F7711 &2

ZAEFE AFATAN Fh, Ak, BRI FAFLY £AA T o]} F
Ag gAe] BE AFel % TRH GAITE At 42 AL Jon
2, AFATAN T8 EBH GALEE Ax A7k ohehE A Fo) A
Ao aSol ste] Axoke] Hge WS F glgol AHolwy, FH EAE
oF ALESE A4Z AL GA AFATAN EBH FANEE A AT
gatelnr mAzokol HEHL Wm Ytk % ZARFS WP WA B
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e

5ol skl @AZE ofde 2 g o] EFA A FE
v} ‘FE3 34 @A) (Fiscally Transparent Entity)7} “AFAV &4 ZA
FAA e Fate] ofFd FAS Fi AR gon, e H
e sFete 54 FHRHA dATE AFA T SLdA 2
FAYEE Baelr] g=vra styats 1 AL ¢ gH 9L &
s ¢l HA S et WA e AR =

4
Ao slgste] @5 zAzoke] A4 W oo, o wAst 9
2 1

©

T

3L

)

o o o r Kk
o

e 1 e e N ot of

£ {2 ox 0 % o
N
o N

A= FeEuetel M 2 &5 T 2 ALl 5ol 22Hd dAFE
netakd ohdate WAL 5 Az A4S we 5 glokn molo}
3}

I A% TMW Funde 59 AFARD 49 FAAe] WA d=-%
A zAzHd AFAZE Bk o TMW Fund’l 3=-5d Z2A|Z29F2] A
FARZ AAHHHE, TMW Fundte SHUoA d=-5d Az All2x
A2% ()5 Wl (company)©] ofHth wheba o] AR e Fm-5d
A2 (a)zol wE AL 5%7F HEE F vk dEd

=

Al zeF Al12x

A4 o3 W&S A d4d A4S rjgFety, dx-5d %
Alzof A27x A2 ZAS| 9 BA A telM = wE AdustkA Fokh
LAl TMW 328 59 #2492 A &S dubdel A xoF a4
gz Asd sAd, v gE Azl 7tA] o 483 Ao
0399 g-guetrt AZdg Az T EATEAC #I HE S £ A
& Fa-vlsm Ao, YW A A EFY AFA AL m-=d
A ZFI ZA vE2A 7] wioltt

| el
TMW 979 u] 2 Aelaa thgs 2ok

399) 4Fx, “9f= EAGA (Hybrid Entity)oll ok Azcke] A8 - 59 #
S AL S| AL} gk AR AFAEY] on”) TARY ) 338, ARH % 9
15., 408% A “TMW #4242 $-guetrt A4 g ’\V“” o] FA 2 o
e M FoR dAEE 5 A8 MV AR F Ao et 4dS

400) ote e WE<S Dong Soo Kim, Kyung Geun Lee, and Beom June Kim,
“Korean Supreme Court Rules on Eligihility of Germany-R.O.K. Tax Treaty’,
Tax Notes International, July 20, 2015, p.258 ©]3s}& Q 9kt A o]t}

d
=
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HA TMW Funde= =liAlHol ojste] glrficlos HAFEuete 5
AM = FAFE kA TG A ol 1 A s-uert
TMW Fundel tiaste] HIA AHATE Aol &3tal, TMW Fund
= PE-5d 2AER] AFATE ofyolM Az Y we & (.
ol HZawe AR eyt d=aAle AmAY dEde sk

J

ro ) AW A P Ee dEuA AAagsl e dselt. 3

H

& zAEF A3E AZF BE (DB 2AT F4 B HA 1§ U
WA W RA S 485 2e dayth o2 WE-vF mA R
A3Z A2 DI (DA 2 B Tl 9 ZARFIAE, AP
Zo) BaabAEAE 1 PPl AFFTAN FALTE A WA

AFA7F Ao

A3 o] T IHA fxﬂ idstz] fste] vl

II. TMW #Z29 4383 3A

Ag7hA] A d TMW #Z2e] oo B8t TMW #29 3=
AEe olgAezy dyHozy o 7 ZAI} FAE Zteth
2o BARID dAE dF-5d A xofout 153k Aol ofle} &

=]

27t A A ZA 2 QREANAME LA Ad

Jim _YE
W

401) ALE, ke =(F383), 117%, 437, ke =(5399), 402%:.
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nekEel TMW #Ae @3-v5 A% A3% A28 (b)F ()55 2o
B Aol Qi e 2AZGIAE B9 #AAY AUHATE 9IS

3
9l Zlelr] wieolvy, TMW el wAda} S Aelshd th&a 2

rob

AA, F=x-5d A FFS HEE] et e A=
w-nla A A3E A2E (b)E ()EFol Weste Aol itk oA H
Fat-nat 2AZ2 A3E A2 bE (S 22 HE 740 e A
Zofoll M xAF vl 23k A Aol de
g A el s & o]t} .402)

=4, TMW 322 SdoA FAFE FEstA ge Ak defow
AFA7E 2 dvkar e g Zio]‘/h O]E Fa-5d AR Wi
Beth de-5d = |

o]X¥- = A& AHany person who, under the laws of that State, is liable to
tax)E SEotal, ool wigh o9 FAE g7l WZolv. Haty -5
ZAZF A4z Aol wmaw 5o AFa off= 5d AR we @

gafolol ghrh, agld e BEetal TMW #2485 AR @A77
v GAE FAYFE A= dARZ JGsh ol TAH
= Al xofo A= Aol ofyet eyt AT e Al x ool

zF 9

NE Ero] dolyth dpaiw $uete] e x4
g
A

zAzoPE AT 2A0E Aa 9] wiol

7HX4QZ] e W) gk o= A Rk 2002
ol g = At 200290 NgE Z2AERGFS 1970 0] A EF A b
Fo] sfMetteE A A% olsfsly] o Hrt

A, obAl drstg) o), star-wla AR A3x A2d (h)E (DES
Hl =] 1981 Rz M Z < (United States Model Income Tax Convention)
A4z A1d (b)z 2 o]o] W3t Technical Explanation®} A}&ht}403) 12

402) A28, ¢ol =(5383), 117%.
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U tEYA o] wmol A gl l‘%%é‘w erob 74—7—2}7} =
Eeta, AFAAd 2AxtS
otk At FEUA A AFASS AASE 01%‘1‘3}% s
A 1996 mw R zAzoko] NAEHA 9ok 2§ #H 7
t}404) 7 Ay FF-n]2 A zek A3% A28 (h)E ()23 vz
S F e A Ao RE= 1981W HaE war-Awlo]gb FA|
A4z A1g (b)E =7t e ®olrh oAz TMW #do] A3t
Al Ao e AdshA] eF
AA, TMW 329 dx 5

ool FaAAlGAZE EAea 1 A de] LT ARt = AF
AQL AREE AT ¢ dSs oty 1 vFe vE A8, o O ‘Alek
ool FRAAGATE =AY 2 Dol e AR d = AFAe]
B e @ ‘2AxF mAATY FRHAGA ] AFdd = AFAQ
T4del A= Aol gEA, TMW 242 | =

A2 TMW Fund® 39 #2424 & =4
S Holx], Q2Ego}l e SAFE2A AFAY] A xR

NN ANGA dgkeh A% 9 D £ Qo ge AR e §

my

it F& €0

oL ¥ 7 ode
T 1 A O )
fr 19 o 32 R 9o [

ks

F?N

2
—
=
=
e

403) David Forst, supra note 388, at 254; &A1&, &¢] ZF(F381), 717%. 9 +I &
o A &elgt wpel]l o5t wlare] 1981 Ed 2 A Z2F(United States Model Income
Tax Convention) A4zZ A1d )&+ o34 2ok

(7] =9 19819 EAZA =] A4z A1

In the case of income derived or paid by a partnership, estate, or trust, the
term “resident of a contracting state” applies only to the extent that the
income derived by such partnership, estate, or trust is subject to tax in that

State as the income of a resident, either in its hands or in the hands or its

partners or beneficiaries.

404) David Forst, supra note 388, at 254. ¢ #|3 Z J‘rELi*‘J AFA =TS AA
371 ogoh= Holl digk vjg Aoz o] 29 F 3) E.
405) AF7, ool Z(5399), 402%:.
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OECD 3EUA H A =gjo] 7|xste] Z=a Aqdd AxeFs 7IAst
A, o] =9 A2 A3A ML 2. a1 7 gk R ks A A

@ olg A4 gats gk el 9L % ok
A5, e Rl WAL 2w FARATRAL THLe] FAF
opabrstel glofobut $elubelel FahupAl A B Afolo] zA|xckol
Ao Zolth 2ey EaRdAeA(AE)S FALCES FaRpo]
FAG wrbe] glojopur zAlzcto] A gHin AN BIH, LEIAY
Fe GElo AR} FAR o Tl AN FHozl AR ol
It AT A tehSeueke] AepduEe] AFA Mol A thehe] AR
EAAE 7, B ek ere] Ackdua e AREAAS 5, C ekE
Azot mAAR)S AREAAE Tol 242 ZAete] Selvte 84} T4
292 Hdea) dud #49 wedzdw ARE4ds 28

AR Ao datew Seveel A Yo Alo]e] zAxote] 48¥ T,
Geix AREARS 9 TS AR B g zAz 4§ B4
B itk olgd slAey Azt 4ge

A ggdst At 9n. 58 ARFARE K§ 2 TS AW FAFYY
Ao zAZ} Aol B BHANS AW, FAAE A4
AFAGAR APSAL 9] FAR] AFAZ A= FFA7|TE
W ghEolof ) ol ARAHom WAZE Wb ojel Aty A )

oo 2%

3|

=
=

1#
>

]

¢

=
=

O

i
4 o

sl

Jars

o] Wo] & FHbel glrha

A, ol TMW #Zeol A ZAlzoF HA 9 olF A £A5 2
st7] flete] HHEA M e A vy, d=-v= ARk A%
A28 (b)E (i) F Rt OECD BWEUY R Fi=gs AJuoz o}
S0l Hol dAAoHME FAY Ao FHtok= Wetoltta Azet
o} 41 8 ygteE OECD IEYA B tste] - H(reservation) 5=
i+ Hir(observation) ¥7&e BelA Fdrh T3 HIF A FAR AFA

406) 8337, ke =(5399), 402%:.
407) l g FAAEE HdAAEAE AHE Ff AFFAFgEe] dd
1 2]

, SFel =(5399), 402%
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© osted, FAAS WeS BE AN A FEUAHS AFAR F
Hohe e AZS FHE ¢ e ddE FRINS Bolrhas) o
o7} ghm-=d FAFFS 19999 OECD #HEUW4Y HiA7 Ixd 52
2000. 3. 10.el A= a1 2002. 10. 310 YEE ATt 1 vre] = o & A

FAAE AFA TR L xEgolet FARE2A QA OECD FEUA KA
dste]  thE FE B B S WA &t 2gvd TMW 342
M= OECD FHEUA Hix =glo wel fejvetel 2F A9 F242 7

8

FAF 1 zAz%e] A8 HE FER FE 9A FEIA

A3 OECD-UNY 974 % A4 AA44
[ ZAZS AA =29 7]|E v
Mzeke]l MA FaAd fiajasE o] F

o A3Y ALY Azt AP BLANA ol g o7l v
o TMW #2& M&k AY =ele) G HS BYE melErh

=
g Q
=

TMW A9 tH9l A zebd st=-n= ZAZz A3% A28 (b3
() %2 olek HI=d Aol e vE yeke] Az = feuvebrt A4
AR e Azl e A Etolok 5F7] wiTolth 2y
UM A E LRl Fx-wm AEeF A3x A2Y E (DEFE wE @l
A2 oy 7 EAR R FAE zZha o olek o]l FrAlA BEAdol A
of e sl A RYE, vE vt At EAYA S
gt vt A E EA ] #e HEe 74 FE Hol &)

£ dwel ohdzt gzta
aggE S 2ARGe oWe WFOR Astelol A2 WA

408) OECD, supra note 122, at 73-74. 3=r-5<4 ZAZ I = FEUHNS AFA
2 HFste FAol gk
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Azel & g gle AR NA BEE didd 3E Ee @3 5
w7 g AN ae] FRAAGAE At A8 g, 5 X
Az AFAZ A= Zolth 44 Arsaie] did dels 73
HEUA & &fe] FHAAGAES SlAG e=der d4ssla, d
Y o=l i el mEd ddae] s FaAAEAsE ofHle
2 Zdh olgRt A&l e FHAAGAE Az AFAR =
T AuE, S AN = =8 2AZRGAME A5FHAR AgE 5 3
orng AGAR Q7 ofF A LAl T ThedE vE ¢ v

ojs} ZL Aok N wWete dAle T Fd(liable to tax)’o] A
Zopd AFAre] A 7]Eo] oidels AAow olojXit &9 FahaAl
Az E=oll M FAeFE FEshx] Fornz, Fe FaAAGAE A=
b AFAZ JAA YT melr AT FA e Rgke] zAzPE 7]
S e 710l obde AAS] WEolth AR AR Rye
AzoFd AFAe Ad 7iEo] ofyeta FAsks A= vk oA s
@ bl 2l 5 RAS %7h Alolo] FrhHeR AA ()G A2
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409) Klaus Vogel, Double Taxation Conventions (3rd Edition), Kluwer Law
International, 1997, pp.94-95.

410) Michael Lang, 7he Application of the OECD Model Tax Convention to
Partnerships - A Critical Analysis of the Report Prepared by the OECD
Committee on Fiscal Affairs, Kluwer Law International, 2000, p.38.

411) Robert Couzin, Corporate Residence and International Taxation, IBFD, 2002,
pp.117-118.

412) Jesper Barenfeld, supra note 95, at 152-153.
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SHEThA® thalAl, FAIATAE EALEY AFR A A9 s
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413) Id.

414) &A4d, ke 2(51), 270%.

415) OECD SHEU4 Bl F=go dish zpAgh A 2 FA| A0 o Al= o]
29 ‘A3 A34 I OECDe 43 H=.

416) Frank A. Engelen and Frank P.G. Pétgens, supra note 230, at 205. ]l
W OECD #tEUA] Balr= 19639 EAzel 29F Ty ol 7MY T2
3l & stvebar 3kth Michael Lang, supra note 410, at 9% “OECD HE Y
IAAF FEYY FAE F WA o4& Aol gt et ¥l V= St
417) OECD HEYAY HuAE EUZE NMAE 8 =719 ZAZF% o
Age o 2o A3 AW Faswe zAxet FA @ UEA EAxF
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Seluher mAlzore] g Warel wete] FEA wolA FAH A

Feln g gt

g o

X

II. OECD® 4%
1. &

OECD U4 widel g (LHmE aotdn, AAA=7 e
GehslaaAl B3 EE gEwAl pAAe) AT dauAE 9y

AFE A% qRAFL Zﬁl oF g WANA GFEA B wE 9T
A FAY AFATY el mek 25AEE Fsolol B A W

AH A =0 ﬂ%ﬂxl% AAAGAZ HFsts Aol aAe] &

T adA FALY AFATE AT A L] 250l 1 FALANA

H Aoz Eoy, 9HATGe oadAe Earo] oflEt 1 FAUe] A

A=z AAe 2A xS ol H&stoof k= o]t

1 % OECD¥ 2000 OECD RE®ExAzxoF FA45 74AsHA OECD
1

JEYA Hurel F=glE OECD EAxzMZ2F A1z FA 6351t

T
B

419) OECD, supra note 122, at 12.

420) 92", 4o ZF(51), 266FS FIIAEA| I} ZA T
Tt A8 OECD HEU4 HauAe 7|E=g 2da R=9dA 72 gdA] o i
diete] o] 24 ®A S AT o] F9 ‘A3 A3E L 2Ax

Wapoll Al Awetdlel, FHRAAGA Y ZAZEY AFAVE E 5 dokar Q1As
AA 2AZRFS VA E AP ORE oy kA o] FollA = FHIA
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b stk o714 g A5 © velrk OECD+ 201493 20150l 2H2h w
¥ 3 "Neutralising the Effects of Hybrid Mismatch Arrangements, Action
2: 2014 Deliverable; % TNeutralising the Effects of Hybrid Mismatch
Arrangements, Action 2: 2015 Final Reporty; ©A OECD 3EUA H LA
o] F=2Z OECD BRxA 2} Alxo] WEoz FAHSEE Atsoi)

o]A 5 OECD HEY4 HuAe EATEA #g OECD f44de] +1ts
ofF i glormw A W& AAS] AyE ZHA7E vk 53] OECD
FJEYUA HiANe EAAGA Az Aol A= dizAd Ak
(example) & =} SbA AW E F=g]o A& AdE At offolA
+ OECD #EUA Hilxe Ry Mo EATA S Az A
ol #3 OECD HEUAY HiuA =25 430

2. OECD StEY A R uAQ A AQ A4
(1) s

OECD #HEUA HuMes Fed(Emi)E AWsty] AAste] & 18719

AbElE AlAIBEATE o] ZhEdl AbEl 11~15 R 188 AAANYE, A5FE,

A TA FAE vFa Joenw EAAEAC w3 TAEF Al
E AHr7] e = A 1~10 B2 16, 175 HES o gt 7} Abed
©)

o

il

7FA ol 71xAH A BAE g2 2ol At Y At B7F SEY
HallAl g FAE st} oju] A9l B AFHA
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(o

o}
TAAe FAWAE RS EE STW olle A3RAAE wE gtk
% PRe RF Ei 33 A3 £E dov 134 88 55 Ak ags

o] ZAMZxF FAZS E A= tA] 270 Abdl(bilateral case) @} 370 = A}

421) OECD, supra note 122, at 6.
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obfll M= Z=ol SAHAGAE FHIAlGAR ERFE Aol oFo
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Aot7l®m a2 o i) dHAF(ST)S EAGAE FHIAGA R 7
gt AFA=(RT) 2 EAGAY 25 A3HP)S HAHAGAZ H
v AF, 259 55 we SEx-PH-R= £A 2 TOO#aL FeFs)
A] 3k} 423)

OECD FHEUA B Aol 270= At#l B 37 Atdl= 7|22 o= oA
Ame OECD FEUYA HaAe Fi=glo] ¥ #F& Holt}p, a8y =g Z
Sow WA Thed oY 7HA Ago 5 AU R HIEF o]FiA|
T o|THIHAIE Folels HAYY oty o]ES FAGH HUAD Fi=
Y7b AEskA e Aol R A FUHAR BE =g E AlAEAT obd
M= timARl 270= Akl B 3= AbelE AEsWUA OECD S EUA

uIAe] Fie @ Wz welE AHRY
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422) T A3k oFojE Alg3sle] OECD HEUAN RHIA AGE E43 £3o=

rir

o)
RiN

423) A9, ko] S(F1), 250%. wHeF Por 2 Ruro] 22 vt AHAH-AF
A (EAGA Y 2)9 A& TO gL FA gt

424) o133, oke]l 2(53), 21%.

425) OECD TFHEUA Hixe] ostH o]F A H= o]FH|HAe] U= ZAX
oko] 7]¥H B A o|t}, OECD, supra note 122, at 8, 20; Frank A. Engelen and Frank
P.G. Potgens, supra note 230, at 252.
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o] =7p7F dvh WA R=3 Pso] 22 AtdlE BAR

Al 18 8= 9 R'PH EF R-Pxe 9AE FhAADAR Be TT
ot 420 ¢ @Al= R-PxolA dAlol S FuehA @i, STl E F
HAGA R ERHe]l 25AEAZ AFHA Ferh 26t SHe A
7F kvl 2 AL A A50] ALHHATAL Bl A SE, olnf S5
“R-S= A xoke] AGAEo] A &H Tt

Abel 4= R-PEe] EAGATE STl E MR EFEY, RP
T FRAAGAR HFEH= OT 30| th48) OECD TEUA HilA

Fgd w2y SH2 RPx EATACd e AFS Fok E4EA
7F obd %LH e 257EAR Hol FAsn, oju SH-R-S= Al x|

AstA o] AHgH} 429 OECD SEYAN Huxel F=z= v2 OT 39
o A/ Qa3 4 nE zke=o J7Ad yuete] 59 #de mEWH See
EAGAANA AHHE A5 T FAHY RPToA FAFE FHEsle ¥

Soln WA AAE AFAR Ho} xAx}e] xﬂfwﬂge EEE P
. olul 59 WAe] ANG AL d-ulF Az} A% A28 (D)F
(i) 20] QTh430) =g TMW w7 ol

o FEY ge dE-5Y 242k
O o] =
=] a

426) OECD, supra note 122, at 18.
427) 1d.

428) OECD, supra note 122, at 24.
429) Id. at 24-25.

430) AAMEE W8> o] 29 A3 A24d 1 2. tiHe 2014. 6. 26. il 2012F
11836 #4 (‘s #2") Fx

- 178 -

J’—-! : ‘~‘,3| T



Hel2A] Agstddohs 3, olgg Al UgolE ofe 7 FA7E
th43D OECD HEUA H iAol Fi=g7F A&t &4 A 2HA 7 oy
gt R-P=o] AFAR] FA4do] A5ASFAI HEE TMW #HAH-5 o]
et Mg & Hart gl

Al 5 R-Pre] &4 GA7E STl E FRAAGAZ BFEY RP
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E A5AEAE B Ha, ol ST-R-P 2AFEF] AldA&o] AEH
C}433) ohek Abg] 5ol el M, Soro] o=k e S €EhA i
R-P=¢] HAFAGA7F STell A FapadaAdAz 2757 oldrhs oA
H A Al THA ol gk HlFho] lrh4sd

ol
3

i

2) P=3 SFo] Udxd= AL

w o2 Pxi Swo| & A& ®HAh
Atel 62 P-S7e] EATAIE P-SHelME FRAAGAR EFEY R
A= HAHAGAZ FAFE= TO FrFelrh4sd) OECD FHEUA B9
Fedes aWE gEvd, P-SuE A FaFAGA A 250 7455
Avtar HAFstez zAxcks 48% o+ g "dd. 28y OECD 3EYH
A RIAE olgd =% AAS dFshA ¥ A, P-STH-RI £AE

o
489 5 gltke ARWS %Y B8 BEree 2AE ANFAE B 5

431) AFAIsE W& o] =29 ‘A3 A24d L 3. diHY 2015, 3. 26. A3 2013F7711
HA4(TMW #4°)

432) OECD, supra note 122, at 26.

433) Id.

434) ©]%3], ke =(F3), 297%.

435) OECD, supra note 122, at 27.

436) Id.

.
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t} AAE OECD HEUA ®HurxE 99 o] OECD 3| =+e] o}
T o Adolgtar AAEE, o] Afol= RyolH FADANA 2= 5-A o F A
g 38 F AdEAE =9F F ki d@th40 oy OECD JEUA X
of ost¥ HYE w7k= OECD SHEUAY HiiA ol Fi=go] wal R
AFARD FALANA 25 AEAZ B P-S7-Ry A xS 443549
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rlo

3) R=3 Sxo] &A= 45

AHl 162 R-S=ro] EAGA7F R-STHoME FRgAGANZ EFEY P
T A= HJAJAGAZ HF 5= TO F3o|th42) OECD ItEYAY HIlA
of °gtW OECD 3 ¥+ F v 9AL R-Swol EATAS] T4
3l a5 distd AY FAF F dvta He v AR Sk EAT
A7F Pl AFAR] o] R-Sw-Px ZA|ZFo] A& ¥ o] R-Swa AT
T ke gFelgta ghrpad)

437) Michael Lang, supra note 410, at 60-61; ©]& 3], o] F(F3), 297-298%:; &
A, kel 2(F1D), 271-272%.

438) OECD, supra note 122, at 51.

439) o] %3], ke S(F3), 300%; &A1&, o] S(F1), 272%.

440) OECD, supra note 122, at 51-52.

441) Id. at 52. ol°l WA= P-S=io] A=ro] Aol wE IA WS £ ==
sk Zlolghe vlgto] Ak A S %] 2(F1), 75-76%.

442) OECD, supra note 122, at 49.

443) Id. at 49-51.

- 180 -

-";rxﬂ-! _k::l '|_



(3) 3= AHHY FE
1) M&E

3INM= Al QA =(ST), EAAGA S E=(P=), 7499 AFA=R
TZ)o] HAA &= Aot I vt BT EAGAE FHAAGAH =
HAFAGAZ F7E F Jorng A4d ¢ s 459 5 BEF oY
A o]t} A A £ International Fiscal Association©] #7FgH Ge
AAl AL 7HA AR UEQith44d) 1Y OECD StEUW A B alA o] ALY
= A4 A AE BEF gFAs ek oil OECD #EYA B aA ¢
WE&S T, OECD HEUA HaA oA thFojx#] 2 Al#olA =
- Atk ot A= oAH 7HA] Akl #3F OECD
HES )

neral Report

2) TTT +% % 000 +3

OECD HEU4] Aol Alg 2% S, P+, R% &% P=9] &A= F
HaAGAZ HFeE TTT Fdolth4d) OECD HEUA BuAo Fi=g
o EW S5 FALS L5AEAE Kol S5-Ry A|xFS 4838
ofF &k} 446)

AbEl 8& S=, P=, R% EF Pwo w@Als WHAAADAZ FHushe
000 #&o|th 47 OECD FEUAY BuA e F=go 2w S Pxo]
GAE AS5TAEAR Hol Sx-Par ZAZFE A gtojof M8 Pt

444) Michael Lang & Claus Staringer, “General Report” in Cahiers de droit fiscal
International’ Qualification of taxable entities and treaty protection, Vol. 99b, IFA,
2014, pp.64-70.

445) OECD, supra note 122, at 19.
446) Id.
447) Id. at 29-30.
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dAl= PxelA So AXAS didte] FAYFE A7l wiLolth.
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o gAY FAAA g = FEYAQ o] OECD EWxAxoF A10x A2
g a)se] A& ddS oty etal Wt OECD Rdx

A2 a)seol ot wids Aw WA A& 26% oles A HAshs
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b w2 Poo] @Al AyA TRl PooA BT HRAIAANGAR 5
Hoh wpte] Wb OECD THEU4] RaA7h Alg 89 @& ‘vfEY4
(partnership)’©]gtal 27|+ s} A2 HQlQl Zolth upgha Al 89
9AE= OECD EdzxAzoF A10x A28 a)ze] A& diidoletar Holof
&1L, o] MollA OECD ItEUA] B A W&o egdalx gkt

3) OOT #+% % TOT #3

OECD TFEUA HauAlel Alg 9¥ S 9 P=Le PHo SAUAES H
AH}ATARE B}, RHES ERAGAZ EF3= O0T #3o|th452 p=

448) Id.

449) Id. at 30.

450) OECD R dlz=A ek A|10x A28 At o3 2o
[OECD =g xAx] A10x A2%F

Article 10 Dividends

2. However such dividends may also be taxed in the Contracting State of

which the company paying the dividends is a resident and according to the
laws of that State, but if the beneficial owner of the dividends is a resident
of the other Contracting State, the tax so charged shall not exceed:
a) b per cent of the gross amount of the dividends if the beneficial owner
is a company (other than a partnership) which holds directly at least 25
per cent of the capital of the company paying the dividends;

b) 15 per cent of the gross amount of the dividends in all other cases.

451) Michael Lang, supra note 410, at 67; ©] &3], 2] Z(F3), 299%.
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A GA R Bol TOT frde] WAH et OECD FEU4 Hix s 24
ZoF AEPA BHE =g IR A &3rha6) oju SH-Pa AERSF B S
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452) OECD, supra note 122, at 31.

453) ol21gk =el= OECD HEUA KMo F=g7f AEshA v ol 9
Mg HABRR o] FolME ‘FAIXRF AN HE =g'ta Fa2rl' dd &4
A, o 2(F1), 26652 4 =g E ‘A= Uojgta &

454) OECD, supra note 122, at 32.

455) Id. at 32-33.

456) OECD, supra note 122, at 31.
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457) &AE, ke =(F1), 267, 278-279%.

458) o] 3], kel =(53), 299%.

459) OECD, supra note 122, at 20.
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Mg AR, o FolAn TAZ nAEA nE =BT ¥EE @ &7
A, e 2(FD), 26752 543 =9 AL ‘HA= g Fasih
461) OECD, supra note 122, at 20-21.

462) Id. at 28-29.
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463) °]F 3], ¢kl F(F3), 295%; SAE, &9 =(F1), 279%; Michael Lang, supra
note 410, at 51.

464) o]73], <ol =(F3), 296% 7 298%; Michael Lang, supra note 410, at 51,
63-64.

465) OECD, supra note 122, at 23.
466) Id. at 30.
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3. OECD BEPS Z=4E 4 OECD Ed A Zx<¢ MA =9

OECD+ OECD IEUA HiAe %S OECD EdxA =z A
T owhgdetear #8] Folth. OECDE v 7199 Ad FA 2 &5 o
Z(Base Erosion and Profit Shifting, BEPS)S WX 3112} o] &u} BEPS
2AEZS FgA v S4GAE o] &3 =AYl tStr] Hg =9
© BEPS Z2AES Fa oA <d, OECD+ 2014 MNeutralising the
Effects of Hybrid Mismatch Arrangements, Action 2: 2014 Deliverable; ©I
A &G B o 7HA S Beks AlAskATE 2 7heH st
OECD #EUA Rixel 9%4S OECD EHZAZF Al nkgdstuA
OECD REzAMzeF A48 /MAsA= Aot FAd oz A rui OECD
+ OECD HEUYAY HiAe 4745 OECD RdzxAzxof Allxo] HiEo=
783 FAlol, OECD RRZzAZoF Alzxdd g 54 263 HA 26.16<
F7bed As A AT AT 2E]an o]ef 2 At OECD7F 2015 'Ei
3l MNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2:
2015 Final Reporty oA ©fA] gk ® w8ts] <15 9T} 468)

A OECD7F AQbe EdzAlxof Al1x 9 7H*§°J% Ut 22 o]
= d3 OECD RdxzAzeF Al1x9| Paragraph 25 3713 Zo|t}

[K

[OECD 29 ZA =] A1x A28 /MAt

2. For the purposes of this Convention, income derived by or through an

467) OECD, Neutralising the Eflects of Hybrid Mismatch Arrangements, Action
2: 2014 Deliverable, OECD/G20 Base Erosion and Profit Shifting Project, OECD
Publishing, 2014, pp.85-86.

468) OECD, Neutralising the Eflects of Hybrid Mismatch Arrangements, Action
20 2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project, OECD
Publishing, Paris, 2015, pp.139-143.
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entity or arrangement that is treated as wholly or partly fiscally transparent
under the tax law of either Contracting State shall be considered to be
income of a resident of a Contracting State but only to the extent that the
income is treated for purposes of taxation by that State, as the income of a
resident of that State. [In no case shall the provision of this paragraph be
construed so as to restrict in any way a Contracting State’s right to tax the
residents of that State.]

2. 0 Fob BAY AGYAT F o= shbel A ool AR wE AR}
FAEE B Ee xR AEHAG 1 9 Bt T2E Bie] A%
f a5E, AGYATY 2 BAY 1 AFIAT AFAY] ASoE AT
E AEAAT 1 AGPAT AFA ASor g [ B e
ofi= Afol et AFPATY AT AFA the HANL ABH] 9 B
o2 A HoAE o At

OECD #tEUA B M7} ‘stEY 4 (partnership) S o= 4F2 uby
OECD RdzAMzxzeF A1z /HAte A8 AeS ‘T A (fiscally
transparent entity)' ® i3t 3 OECD R 9 ZA| 2 A1z /A
S FHIA H7F AR E=E d-(wholly or partly)?] ©HA RFol Al A&
At ol= oY yete] v FRAGAE A8 dder 47 A% A

oltt. dAW o= GAdA AHE &5 T FIALS A= FAHLY AR

= RS
EU4 BaA gge] w3l OECD REFEAzoF F40] wrdd Hgto
= Ao T uE 2] otk vido] A4 OECD

469) OECD, supra note 467, at &9.

470) A E, ool ZF(F1), 278% 31 281%; Frank A. Engelen and Frank P.G.
Potgens, supra note 230, at 252; Jesper Barenfeld, supra note 95, at 164-165.
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(70t OECD FEUA H iAo Abd 3ol A= A|zofo] A&57A k&
S 93t oA B ko] OECD SEUA Haale] Abgl 3o tia)A]
"l go] A71E vl Jqopa 1 FA4 et 266 FwS Abdl 3o ©E
OECD #tEY4] HiuAe] AES FATOoZHN OECD EdxAxF Alx

o] 7<te] OECD #EU4 Hux g ¥#aed 29de 383 Fastgi

[r

i

AR, F4 NAE 2615 Evhe OECD ZelzAzof Al1x2] 7)4<to]
oF zAZF H42 UPoR Athn AFHUA, 257 E- WA P
Fol pa Ak AL vhE Pask glrka HPAD o= Fujage
A4 @ zAzere #4-48S TEsE OECD $EUY RuA 9
4 B3 @& Ao oldld 5 k™

471) A9, o] F(F1), 292%; Jesper Barenfeld, supra note 95, at 173.
472) OECD, supra note 467, at 86.

473) AAIEE W82 o] =9 ‘A3 A34 IL 2. (3) 4) TTO +% % OTO +&" 3
=z,

N

474) AA3F &L o] 29 ‘A3 A3A IL 2. (3) 4 TTO 3 ¢ OTO &3

.

475) OECD, supra note 467, at 90.
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(1) =

kAl H k%ol OECD FEUA HiuAe F= 9 Bz =gy} o234
o% AT Bo|E= oldtt thul QoA HES Fimg 2 Bz =g
o= B sl OECD FEUYA B uA7t A &kst= A A vt

2 7k BAY
F AANE £IT 5 AR kAL et EARAN B

rok JN
(o5

=
Azek 78S MAYE W OECD FEUY HiA =88 7Eo=2 4s F
h=7kekE oA OECD StEWA HaA =¢& #7hetaa o
AR 2= O OECD FEUAY HiAe] F=g7F 2AzF A Aol A

g7bs e, aean @ wef F=E7t 87kt OECD “EW4 B

aMe] A BxE =g 5 A WA o9 A gi&stelof s=AE
HE g @ OECD S}EUA4 B Zdzdzoy} wd

Al
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AzeF F49 GFY R vhE et 2ARG AP SFelgts ANH
a|

BN

(2) OECD StEY A Hxe FE g A XL ANH A

OECD #EU4 RurM9| Fi=gle iAol A B3 £ 74
A AFAT A PHE EFFFoF gtk Zlolth o714 o AHAS
o] EAGA Ea Ex ALY AFATY HA4 wHE EFseof =

Bhs o] AYE F Yrka® olefd oo “zAlzoF Ao phol A

ok

476) OECD, supra note 122, at 10-11; oln| &, ko] Z(5231), 192%; 1A%, <o
=(F1), 77%.

477) 1A, ko] 2(F1), 0%, olvld, o] Z(5231), 190%F; &Ad, 4o F(F
1), 277%.

478) &A@, o9 Z(F1), 280%; Michael Lang, supra note 410, at 40. o]} Z&
o] ol EH& gietoz A AHA= J44s wefor vk dsi7E ATk Jesper
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AEAR Hol JAATE Srpd, dAA T JFol A= kA zA 7L A
w2 W ez B HE2 AR #E AFAY 9345 AF2A)d =
] m kA AA T DAL TN EAR A" THsAde] Erh o] A9 T
omA el gk AHAFA NS FRFATL Kol g RAAFAE <l
A% F A=A BAE 7 Arh 53] F4dY AFA T fEvheke] el
A ASTE v 25AHY ALSTxRAHE SAAGA AAE 48 dde=z g
T HFMAZA ALE FA LFITH, A AETAe & o7

]

i
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o
o
(i
e
o
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o
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;O

SAl, He FAUY AFATo] GTYRAAFAL H gL A
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A7t BAE &tk FANY AFAT DR BY, a5 414
FozRE TAQAA 2w ASHonz QAT @ T AFAT
Apolol Aokl A& ASolt 1 AFAE WE A FAL 5 9
Sreka A 5 9ol Wl

AA, o] A= g P AFA S Apolo] A zofo] A2 H o

Barenfeld, supra note 95, at 167; A. H. M. Daniels, Issues in International
Partnership Taxation — With special reference to the United States, (Germany
and the Netherlands, Kluwer Law and Taxation Publishers, 1991, p.169.
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OECD HEU4A R 1A FE=g 2 Az AAMog wholse 7o
= OECD HEUAY HuA el o222 FEA|Hd tsle] oA tfSadx7} &
A o714 =93 Fo A 2ARF A BE =g, AR v
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ox
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481) OECD, supra note 122, at 10-11; o]m] &, <] =(F231), 192%; A3k o]
=(F0), 77%.

482) olml &, <k =(5231), 192%.
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483) AFAE W& o] 29 ‘A3 A3 I 2. (3) 3) 00T 3L TOT &8

484) FAE, ke =(F1), 26753 278-279%.
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486) wl=-vlE = o] A A (2004) ] ek ApAE AW S 01 =9 ‘A3 A4 1L 1.
() 2) MF-ULBE G GH Q00 FE FF-UDBE 2A2H200) e A
Algk A2 o] 29 A3 A4d 1L 3. (2) F=- ﬂ“ T= A 29K (2008) FHE.

- 193 -



of EATAE HAdHAGARE AT 9ol o

WAZ-FAHA AFAS
ofo] ofule} RUAT-FHGA BF £AZFo

A| =
]

Z Az 2 g5 ook Fria
dddn SA4dA 2] AFAG RQIAlGA el AHA - EA]
o Aok A& AT olF7F gl7] witolth

A, 2AFS MAEA BRE =5 TTO 3 2 OTO #3384 U
A B 2z mE JAAT-TAY AFA T ZARF F

w AEsA enh D ol disiM s T AFA ol A= A
ARRL g el whske] AAR FAsh=A] o Hof whel 1A o] 2AE
oF A& o%7F @ebd olfi7t flut ek mldo] Ly o)l qh wikel wh

kil 157 M dA=-TAd AFAT 2AzGE 488
rhas9) TE FEehRo]l Fame] 2AEGES WAR OECD HEWAY
A 4gs mEs AeR oy B A AFA el s
5o i AAAS ofel FASA o= FFNM o] olFIAl AAES

EAzGS ALY Agr A4 ok wepA sy ARG
Ag HE =g Agsites 2 EAE Qoo ddH
axfel Abdl 174" A EdvA 2
o] YAt AroAE AT A SAEA Exo] pAY AFA=
M= dEbkt de] s 4 QlrhA)
= QA= A= A tiste] Ayl e ¥
Al BAS e Z)etRS 2ok oFE R olfrb §lv] wiel

490 OECD SEU4 RIAE 919 2& o] OECD 8459 ths of

H

RS
o

o
o

487) AASE &2 o] Z9o ‘A3Y A3E IL 2. (3) 4 TTO +3 2 OTO 3"

=,

488) o] &3], o] =(F3), 295%; &A1&, oo =(51), 279%; Michael Lang, supra
note 410, at 51.

489) o] &3] <keo]l Z(F3), 296% 3 298%; Michael Lang, supra note 410, at 51,
63-64.

490) AHAIE W82 o] 29 ‘A3 A3E IL 2. (2) 2) P=3} Sxo]l dA|sk= A9

=z,

- 194 -



HY =7k OECD StEUA Haxe] F=gd uf
g FAALANA 258 ASAT e dAATHE FAEL AFAST Aol =
A AN 2 FAdYEATto2) AAZ OECD FHEUA

Bux 2F ol /jAE tE yebe Az dAE dHAS H A

9A BFol FUAW uhel =S Fadh olde WEs FEE
W Selvbere] Azl AR At 179 A9 9HAT P EHVA BTl
A FADS ARE F Arkn o

(4) OECD ¥ 9& Js&te & 53

OECD+ 2000 OECD R9xAx¢F =45 714dstd A, OECD 3EY
A BIAM JFS OECD ERAzof Allzed tig +4 2 & WA 67
wtoll RbgEkdtha9) Aok JRAoleks A AolM BH o= A
g3l o g E Z=
o714 © dol7} OECDE 201433} 201543 233 Neutralising the
Effects of Hybrid Mismatch Arrangements, Action 2: 2014 Deliverable; %
FNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2:
2015 Final Reporty ¢4 OECD StEU4] H A 44&S OECD EPxzAMx
ool WEow WY AL At OECD ExAzxef 31 F4{o] 2t
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491) A3 ko] &(501), 75-76%; Barenfeld, supra note 95, at 167.

492) OECD, supra note 122, at 51-52.

493) OECD, supra note 84, at 47-50. OECD StEUA B A 3o @3] OECD
RazAzoF FAHo wiodd Ao g s SHEOEA Fa% oguE 2] oy
vl o] glth. xd, oo ZF(F1), 278%3} 281%; Frank A. Engelen and Frank
P.G. Potgens, supra note 230, at 252; Jesper Barenfeld, supra note 95, at 164-165.
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494) o1& 3], ke 2(F3), 285%.

495) OECD, Developing a Multilateral Instrument to Modify DBilateral Tax
Treaties, Action 15: 2014 Deliverable, OECD/G20 Base Erosion and Profit
Shifting Project, OECD Publishing, 2014, p.24.

496) OECD, Developing a Multilateral Instrument to Modify Bilateral Tax
Treaties, Action 15. 2015 Final Report, OECD/G20 Base Erosion and Profit
Shifting Project, OECD Publishing, 2015, pp.11-12.
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497) Brian J. Arnold, “Tax Treaty News - The United Nations: Recent Tax
Developments”, Bulletin for International Taxation, IBFD December 2013, 1p.630.

498) Id.

499) Brian J. Arnold, “Tax Treaty News - An Overview of the UN Model
(2011)”, Bulletin for International Taxation, IBFD, October 2012, p.523.

500) Armando Lara Yaffar & Michael Lennard, “An Introduction to the Updated
UN Model (2011)”, Bulletin for International Taxation, IBFD, November 2012,
p.590.

501) Mindy Herzfeld, “The U.N. Rewrites International Tax Rules”, Tax Notes
International, November 10, 2014, p.477.

502) o]%3], okel A (1), 81%.
503) Brian J. Arnold, supra note 497, at 630, Armando Lara Yaffar & Michael
Lennard, supra note 500, at 591.
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504) U.N. Committee of Experts on International Cooperation in Tax Matters,
Report on the seventh session (24-28 October 2011), Supplement No. 25, 9
February 2012, p.23 (E/2011/45-E/C.18/2011/6).

9 Zd L obgl UN irto] Eofl A A A atg) e,
http://www.un.org/ga/search/view_doc.asp?symbol=E/2011/45&Lang=E

505) U.N. Committee of Experts on International Cooperation in Tax Matters,
Report on the eighth session (15-19 October 2012), Supplement No. 25, 20
February 2013, pp.18-19 (E/2012/45-E/C.18/2012/6).

A F8E ofd UN $irfeo]Eoll A 3 A atgl ).
http://www.un.org/ga/search/view_doc.asp?symbol=E/2012/45&Lang=E

506) U.N. Committee of Experts on International Cooperation in Tax Matters,
Report on the ninth session (21-25 October 2013), Supplement No. 25, 30
January 2014, p.9 (E/2013/45-E/C.18/2013/6).

¢l =32 otgl UN Aol Eo A A st i th
http://www.un.org/ga/search/view_doc.asp?symbol=E/2013/45&Lang=E

507) U.N. Committee of Experts on International Cooperation in Tax Matters,
Report on the tenth session (27-31 October 2014), Supplement No. 25, 15
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http://www.un.org/ga/search/view_doc.asp?symbol=E/2014/45&ang=E

508) U.N. Committee of Experts on International Cooperation in Tax Matters,
NEW PROVISION FOR UN. MODEL TO ADDRESS APPLICATION OF
TAX TREATIES TO PAYMENTS THROUGH HYBRID ENTITIES, 30
September 2014, p.2 (E/C.18/2014/CRP.14).

s B ofdl UN fabol=elA 3489
http://www.un.org/esa/ffd/wp—content/uploads/2014/10/10STM_CRP14_HybridEntiti
es.pdf

509) Id. at 3-7.

510) OECD, supra note 467, at 85-91.

511) 201513 ¢] 113k A+ F3]+= 2015. 10. 19.~23.0 EH 3, F8 oA Fo 4G
Aol A FAF E23FE Aom dEAvh o W& ofd] UN iAol EdA 34
A=

http://www.un.org/esa/ffd/events/event/eleventh—session-tax.html
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Chamber of Commerce(ICC)ol Al &4 A FAo] #et A& F3strt o]
of diste] ICCE 2014. 8 29. UN ZAMHEZ7HI A& oll A B A 3ol A
OECD #EU4] BuAME Ed& UN RdxA ks MAT RS 19359
T} 512)

V. $ue zAz%e AF% BAH A4

FAjol FAACR st Qe FEI ve gk 223 UN 24
7719195 A OECD 94%% UN RelzAzet 9 340 wedd A8 A
SHoz AR Folth 27 AATW ALEAT 44e $IHE How

=
I d7]1= sy, 19794

512) International Chamber of Commerce, /CC’s Perspective on the Taxation of
Hybrid Entities, 29 August 2014, p.5.

9 £-2 ol ICC Aol Eo A &ld = gt
http://www.iccwbo.org/Advocacy—Codes—and-Rules/Document-centre/2014/ICC-adv
ises—the-UN-on-the-Taxation-of-Hybrid-Entities—(2014)/

513) Apuholzb-rl s mAlzoke obel vlE FAYRS) PAOlEA HAT £ 9
.

https://www.irs.gov/pub/irs—trty/jamaica.pdf
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J& OECD #h=Ev4]
2=

A
o

H

)
(1), 291-292

1), 292

g

T

gl
=
T

s A
=

}_U
9

o] Z(
516) Al W& o] =9 A2 A24 IV. 1. o
AT 9 A2 A3E ML 2=A

X]?:j:l’ )3
ol
3L

o

LR

A, ¥l= OECD
A4,

o

AR

=

1T webA] Mol zA 2 okel] A

AR

le)
514) Avery Jones et al., supra note 96, at 320; Jesper Barenfeld, supra note 95,

g Aol thE] el

PER BRI

at 173;
515)
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=(F1), 845
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A4 FoIFe] Azt AAM D g xF Azt

I. M

A4del M= Fa=el Az G FAlY 2Axts HEIH o}

deollA e F7HE AZReF A& w3 g o] =9 ‘A2 A2H

ML Fase yelsh OECDe QA% 2 So|q A u ek th

‘A2 A2d 1 Fa=9 dWdlel OECDe ddMe g w7159 =
WA adA B/ S AESIE A 2w 2AxF S
ol-& weks st etk wk ol M= fElvEl Aok Al
Whetell #Hek A A AALE A7) Hste] dd wUbEe AlEoF A A
A Abdlol e 2AZS A4S BAHow BM% FAHoRE F
H EE HF glo] OECD HEUAY HuME AA3 yetsrt 2284 e

II. OECD d&= AAF Yo F2 A2
1. #=

(1) M=
a2 o HAEH Az HAo S va Ed XA Z 2 (United
States Model Income Tax Convention) 2. = Azlste] gt} vl=r ERAZA %
oFo 1977d AHS =xY ol 19814, 19964, 20063 7F#] 3xH# /AAE S A
HOE518) 19961 ol el wlar REAlzMzeF A4z Al1dd (bhae SAAEAY

518) Linda E.S. Pfatteicher & Chris Kotarba, “Chapter 17 United States” in
Taxation of International Partnership (Florian Hasse ed.), IBFD, 2014, p.549.
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Azok 4G wate] @F-vF ZAEF A3E A2F (DE (DB} 0]

i
[
)
124
I

stk 18 A 1996& ] = E’_%‘i/‘ﬂi%‘:ﬂ ?g%}% 200611 =
7 o

3t W= A F-F(Department of the Treasury)s 2015. 5. 20061 W] =+
EAGA o] Az A Gl #H

wazAzoke] AY PAL LEIIYE

= AR )
& dA2 N Bl EIEA FoUrES0 o] ® mFo] & uwf wm Fulx
Azere EAwAe 2z} A4l Balol AAel QLS A% FAL A
oz malth ofgldAE HE zAlzel 4de S0 oRr 19964

=
20061 M= REEA I W RUzAzes Ediw A" AHA

zA 2o AbelE AT R,
(2) 19964 w5 R =AxF

1996. 9. 20. ¥ xd "= EAxAzxe A4z AlY (D SdTA 9
Az} A gl Babo] ofee} o] A sATH

519) g=-m= A xSF A3x A1 (b)E (D)5Fol i o] =9 A3 A24

L2 (2 e A2 g 3 F7p =

520) ¢ W&& ofy m=F AFH(Department of the Treasury) YAFOlEo]A 7Y
st ok
http://www.treasury.gov/resource—center/tax—policy/treaties/Pages/international.aspx
521) 9 W& ot w= HAIHARS) ARl Ed A A A5 T
https://www.irs.gov/pub/irs—trty/usmodel.pdf
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[1996 Q@ m = RdZAZ] A4z A1F (d)=

An item of income, profit or gain derived through an entity that is fiscally
transparent under the laws of either Contracting State shall be considered to
be derived by a resident of a State to the extent that the item is treated for
purposes of the taxation law of such Contracting State as the income, profit

or gain of a resident.

A

1996 v=r EE Aok 8 5L e 2

AA, 19969 v=F Rzt A4 A1 (DEE GHAFE T3
A e dAE 5o F3IAGA (fiscally transparent entity)2fil 231
1981w mdlzAlzer A4z A1F (dE7F FEYA (partnership), 4k
(estate), 2 (trust) & TFAAo=E dAS A v o, 1996 7=
Az A4z Ald (DE= FRAAGA ] #gk ik g o= o3
& 4 Qth

4, 19819 n= RRzAzf A4z AT (Dxe JEUA 5 F33
AA AAE AFAR AT = FEUAAA &5 A5d A5
FEUZL vlm AFARA vmA FAgTE A el FEUAY
= AFAR FAFHATZ2 o] Aol disis stEYA ] usol A A
oFE FEatA ol AFATL obdelx EFetal AFAAY AEtS
S A olA] Fom FEUHY AFAS AAE AA}IE
ol AATEE) o] shg-dl F WA H|Fho] dlste] A Ay
B FuAe] EUHS BAHoR Aot JAS NADE AFATS

detst= A AAZE A-SHA G 28 dEYAHY] EANES AFATe

_4

522) David Forst, supra note 388, at 254; &A1&, 9] Z(F381), 717%. ¢ 3=
off A &gk w=e 1981d R A ZSF(United States Model Income Tax
Convention) A4z A1 (h)&E+= o] &9 F 403) F=x.

523) David Forst, supra note 383, at 254.
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(3) 20069 w5 R ZAEF

2006. 11. "EH 20064 0% mAzAzore EAuvAe] Azt 4
of &3 1996 n=F melzAzoF JFS AR WolsoldA wA 2ES
A4z A (dzAA A1z Aegdoz Sk kA 20060 v=r A
Z9F A1z A6 td Technical Explanation 19961 W= ERZxAx
°F9] Technical Explanatione EW® 3dte] A48 &L BASAY F713
Aol

AAA, 20061 v P Z A F k2] Technical Explanations *+A] %<1 A}

—

524) ¢ W&ol e AA e Ao o] ZF¢ F 3) FE.
525) 9 W&o Y& oy P
[1996 3 W= A ZAZF] A4ZE A1 (d)ZF 9 W Technical Explanation

Where income is derived through an entity organized in a third state that has
owners resident in one of the Contracting States, the characterization of the
entity in that third state is irrelevant for purposes of determining whether the

resident is entitled to treaty benefits with respect to income derived by the

entity.

9 W82 obe va A YAtolEo A A ST
https://www.irs.gov/pub/irs—trty/usmtech.pdf
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A2 suA, AL AFA=] EARAC OF AFL Fow 24
& Agaelol At Ae DAY dAd AL AFAT EA
2 ErauE HF90, QAAS £ BAwR 2o Wl
Az Bredes 7A9S 25542 Bol QAT TAY AF

e EE DR

EN

=

12

=

A
Al
7

rfo
2

v

EA4, 200613 m= R Z A F 2] Technical Explanatione 533} A €A
A(disregard) ¥ = @A GA] 20061 v H Az Az
ool ehar W ehs2n wja Aol wEW 2247t 1
W EAoR FAAe FE = ©A7E ofd AR F
wE T AU AP FlE= g g A E 2006
d s mdza ok A1z Al6de] H&Fh

AA, ok AmE 2006 vk R zAz A1z Aede] e AH
A=ol F8Y AFA=T AWM HAES weel v Aotk 1¥lw
2006 W= B ddl Z A Z9ko] Technical Explanationel ¢atH, A =S b=
Aol wet AFAE A= Al defA AdAds BAE vk o
A Aok AFA7F mlsF LLC(limited liability company)®] T4
o7 Folsta w=k LLC7F m=koll A check-the-box ruledl wal W olabA =
Aesdod, v Aofdti=e] v= LLCO gk Ha3 FastA v=
LLCE V= A9 FAR Hol o1 &5d st AT 5 Qrhso

Technical Explanation®]A] 4= ¥}a]%o0] 5300 o] & s A4S 20061 W=

526) Department of the Treasury, 2006 U.S. Model Technical Explanation, p.6. $
W82 ofele] ml= FAA PArtolEdd A H sttt
https://www.irs.gov/pub/irs—trty/temod006.pdf

527) Id.

528) Treas. Reg. §301.7701-3.

529) Department of the Treasury, supra note 526, at 7. 9 W-&& o}efo n=+ =+
A Aol Eoll A 2 A8t

https://www.irs.gov/pub/irs-trty/temod006.pdf

530) 7d.
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DAz zeF A1z A4 olEnu AFA FA FH FI(saving clause)
of 2% Ao mA A= Aol gk wAlAS EEs] 2<ls s
AFAE Al TR 2ol ZF A of=o] RAX A= B ekal A
= AFAe] tiste] wuiAlRed wet FAE F e dds x
H(reserve)dti= F&o|t}s3) mate Az AAe Adgror FA ok
AT JA FER 23S BT S dFew Aa JUEHSB oddg
19763 AZR S=r-v= ZAxCF A4z Aol oln] AFA Al FH
Z3po] RkgdE vp Qv oMY A= AFA diE AAAS FERIF AFA
A fFH 22 20060 v BREEAFF Alx A6Ee S A gl
A Fad ouE Zkevh 20061 Vs REEAlEek Allx A6l wE
AAA T HAAAGA G E 8 AFATAA FRAAGA R & 4§
A =] JAgA Aol Al Algd L5l i = 7Y AFA =]
AAS x5 de AAE asidEd 5 7] wigolvh 1 Ay AHA =
< FulAgel mep Ao [AAAGA Y] A5 et FAT F e
g AL AFATE 2AZXY =FAE 2R AR A5 W HAd

=

ol

% 9% % Yok
T FFAN AFA A fr 2FE 2 ATAA AT YA

531) 2006 m=F RElzAzeF A1z A43-S oS- 2o
[2006@ m =2 mAdzA ] A1z A4

“Except to the extent provided in paragraph 5, this Convention shall not affect
the taxtaion by a Contracing State of its residents (as determined under
Article 4 (Resident)) and its citizens. Notwithstanding the other provisions of
this Convention, a former citizens or former long-term resident of a

Contracting State may, for the period of ten years following the loss of such

status, be taxed in acordance with the laws of that Contracting State.”

S ulEe chalel v #AR Ao EolA ek
https://www.irs.gov/pub/irs—trty,/model006.pdf
532) Julie Rogers-Glabush, supra note 1, at 373.

533) Department of the Treasury, supra note 526, at 3.
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L8 fHES
F&s ¥e OECD7F 20149¥ 3 2015
ZoF Alx A2l Friebaba A kst

20061 R Az A Zzeky uf$- v]SEgE
A 2 oF

0

Alze] MAta v 2l

2

H

e FHIEH o

=% EAE W& 477 fste] A

Aol el = oFe el A
d 7zl 23 OECD R A
A gFAg ol 1=l 19961
A o|t} 534535 OECD W& 2 A%

SRGEA S Blastd, vay

X2

oy

[OECD EdxAZ%F v RAXA Y] SAGA 73Y v

OECD 2dz Mz A1z 7/RA<H

19961 % 2006d "= EAZEAZEF

For the purposes of this Convention,
income derived by or through an

entity or arrangement that is treated

as wholly or partly fiscally
transparent under the tax law of
either Contracting State shall be

considered to be income of a resident
of a Contracting State but only to the
extent that the income is treated for
purposes of taxation by that State, as

the income of a resident of that State.

An
derived through an entity that is

item of income, profit or gain
fiscally transparent under the laws of
shall be
considered to be derived by a resident

of s State to the extent that the item

either Contracting State

is treated for purposes of the taxation
law of such Contracting State as the

income, profit or gain of a resident.

534) OECD, supra note 467, at 85-86; OECD, supra note 468, at 139.

535) “Hl5 OECD R HzxAzofe] A o] #3 BE Aol B2 A= &F2°

R 5 —

U4 OECD= V= ERzAzofa vjszdh ol dnt ehs A9 8=+ Boris L

Bittker & Lawrence Lokken,
TAXATION (2012/2013 EDITION),

FUNDAMENTALS OF INTERNATIONAL
Thomson Reuters/WG&L, 2012, 965.3.2

(Footnote 16). ©17]4 o yol7} “OECD HEUAN RIA T vl XA] o} w|=

o olaE W

2&
= .

4 o WEsE ek Adws, AAd, oo

=(51), 76
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[In no case shall the provision of this
paragraph be construed so as to
restrict in any way a Contracting
State’s right to tax the residents of
that State.]

(4) v e A E2H =A==

1) 72

4

WFe u]F mazdzcks /|Boz ol UE vetst zazeke A7
T NAsEd EAGAC B 4 A wpRsbA ot 1996 W= &
WxAzot ol F uEe zAzte] A R A4 HAN EATRA FAL
qaHon wods) frh M- ZAZER00DSH 1o A Z
(2003)53) 7)WL em Al oke] o 4 A (2004)59 v F-m)e] ZA] %ok

(2006),330) 1] =-1%9] A 22K(2006)540) o] 1 tEAQ dojm, 1 Fto

536) W= -gd= ZAMZzeFe] A WAL ‘Convention between the Government of
the United States of America and the Government of the United Kingdom of
Great Britain and Northern Ireland for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with respect to Taxes on Income and on Capital
Gains’©] t}.

537) wl=-dE Azl F2 WAL ‘Convention between the Government of
the United States of America and the Government of Japan for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on
Income’©] t}.

538) m=m-ddd= ZAlxoke] A2 WAL ‘Convention between the United
States of America and the Kingdom of the Netherlands for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on
Income’©] t}.

539) "= -wl7)e] A|zeke] g2 WAL ‘Convention between the Government of

the United States of America and the Government of the United Kingdom of
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e Azl E 2 HAY S e F vk o] Zhed H=-H
°F(2006) F m]=m -l 7]o] A 29F(2006) 5> 20061 Hlw EEXx
M zZeF 2 Technical Explanation®} 2 W8S A4St lormg kA A
Hek 20066 Hlw R Aokl ek EA o] e A& Erh Eg va-
UE FAMEK2003)Y x=& =7 AA= 20061 H= Az CF A1z
A6F th2v FA A W8S Tt a1HEE ma-dR A xof
(2003)2> LEo] 2HZLFS OE v 2 AA 952 HES ol
na-dEdad= oA A (2004) ¢ W=-F= A Z°H2001) &5 AHAHE A
Estal, va REA RS SAAWA o] FAAQD Al Zof A olE

A FAEHJA=AE Ao

e,
N
o
N

o

2) Wl F-WLIE 7 A (2004)

19920 AZAE v=a-vUdad= ZA 2 A4x A1 (b)s = 1981 1]
o RdzAzeF A4z Al (bl 7|zste FHRGAMGA 7Hd FA
(estate) 2 A& (trust)ol] A FA T $o] i, 3E A (partnership) ol

i sE EEg AFsekx] &trps) m=yp didgd=E 20049 9 A A

Belgium for the Avoidance of Double Taxation and the Prevention of Fiscal

Evasion with respect to Taxes on Income’©]t}.

540) "= -5 A xeke] A4 WA ‘Convention between the United States of

America and the Federal Republic of Germany for the Avoidance of Double

Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income

and Capital and to Certain Other Taxes ©]t}.

541) ml=-dld@t= 2 M 29F(1992) Al4x= A1F (hE+ tha2 2ok
[FIF-vdd= 2A2F(1992)] Al4x A1F (b)Z

b) in the case of income derived or paid by an estate or trust, the term
“resident of one of the States” applies only to the extent that the income
derived by such estate or trust (other than an exempt pension trust or an
exempt organization organized in the form of a trust, described above in this

paragraph), is subject to tax in that State as the income of a resident, either
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(protocol) 2 <3l ZtA (memorandum of understanding)542)E | A 3fo] v =;

| in its hands or in the hands of its beneficiaries.

9 W& ot W= FAH YA Eol A A Gt
https://www.irs.gov/pub/irs-trty/nether.pdf
542) EA4GAE vE vs-dldd= Fal A (2004) Aldxz= A F 7HA 8L
2 v vla-dEdd s el 704 (2004) Al4x () ddA = A5AF A
A= Al EZGANA 255 AFste A5E ok ol ddA= AR
AHAE dRAATAAE MAFAGA Y AL AFAT AR A T) A A =
FHAAGAZ HaEch ges dPAAFTH FAAL AFAT BF AH 250 A
5o AFAAA AHHATIL Kol AAMAESE FHs= Aol na-vdds &
a7k 41(2004) A14%x (a)@tel] =W, A= H EAGA E=3 489 AFA =
& A2 A AFAe tiste] FAAS WAL F Ak

vl -dd eh= Fal] ZhA(2004) AN14x (b)F FA] DA 25AFA7F 4
A= A SAGAANA A5S AFstes 255 dEH ojue] SAGA = A=

—

A

Fo e FRAAEY A AFATEH R A )M E MAAAGAR ERE
. webd RAEH ALY AFAT BF A LS50 A= AFAANA AL

=
ATt BA ol HAlAS FHAsHA ¥evh OECD FEUA Hilx e nl=9
1996 B 20061 R Aok FAlH thEo] les olfF® o Agol TAX
oS AgotA Fon, nxo Rdazers mWE vam-vdd= oA A(2004) A6
Jdoltt, 29y ma-vd@s sl zA(2004) A4z (b dF
= T wbeF AT ASAFAVE dHAT LA SAHAGAE
AAA gL A LA G T AFAAA AH AT A YD 7
(A kg =)ol A FAAAATGA, ool = A o] FULH RS tste] v
T-UEHdE 2AZGS AHEE F Advkes Folth wam-vldd= a2 (2004)
A4z (D)2 A& Atel2A4 vla-dUldd= A 29F(1992) A3sze gk HAlA
7] = (Exempt Pension Trusts)S ETh Pl -vd s ZAF9F(1992) #3530 <
st Aopdi=mel AviFol A= AFAolHA Aol FAHEAEE F 2
A7l AHAToA AL WG ofxp= dATF 8 ool A AHAFAA I}
AEA T v-dd@= sl 2hA(2004) A4z (b)) vl=7 ddgd=o] <17
FolA 2AZFY dHS Folsty]) 93 Ao molt

o)A &S Stef van Weeghel & Jean-Paul van den Berg, “The New
US-Netherlands Tax Treaty Protocol”, European Taxation, IBFD, September 2004,
pp.389-3905 A gk Alo|t}.

BN

AA] gL

o dlel Tt

o2 Fl
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-HEEE A

]
1

oFo] E A #eF dnk S
o] A (2004) A6x+= wl=-vdet
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Article 6
Article 24 (Basis of Taxation) of the Convention is amended by:
(e) adding a new paragraph as follows:
“4. In the case of an item of income, profit or gain derived through a person
that is fiscally transparent under the laws of either State, such item shall be
considered to be derived by a resident of a State to the extent that the item
is treated for the purposes of the taxation law of such State as the income,

profit or gain of a resident.”

543) 9 W& ot W= AFF Aol Eo A A Akl
https://www.treasury.gov/resource—center/tax—policy/treaties/Documents/Treaty—Pr
otocol-Netherlands—-3-8-2004.pdf
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https://www.irs.gov/pub/irs—trty/netherte04.pdf
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545) Wl=-@= A F2001) A1z A8 ofeff W= AF-HF A Eo A 3] A
st ok
https://www.treasury.gov/resource—center/tax-policy/treaties/Documents/uktreaty.pdf
546) tiWt W= -G A Zofo = wlm-dld s e A (2004) A14x (b)E
&t Aol gloerng, va-vdad= s 2hA(2004) A14x (b)) Fatol w3
W& mlm-go A Zo] A EHA Fe

547) o]l &S Peter J. Connors & Paul White, “New United States—United
Kingdom Income Tax Treaty”, DFI, IBFD, November/December 2003, pp.219-220
< AF=E Agg Aol
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548) v = -7 A ZF(2001) A1F A4S ot nlF AFF Aol Eo A HA
=g
https://www.treasury.gov/resource—center/tax—policy/treaties/Documents/uktreaty.pdf
549) wm|=-d=o] w3 ZbA = ‘With reference to paragraph 8 of Article 1
(General Scope) H¥ % ‘With reference to Article 24 (Relief from Double
Taxation)” 7 2. 91 W& ot = AF5F Aol Ed A 3 43t
https://www.treasury.gov/resource-center/tax —policy/treaties/Documents/uknotes.pdf
550) "= -od o] 3k Z+A] F ‘With reference to Article 24 (Relief from Double
Taxation)” i FH=.

A W& obdl w= AFH Aol Eol A A A kgt
https://www.treasury.gov/resource-center/tax—policy/treaties/Documents,/uknotes.pdf

551) W -9d = 2 A Z9K(2001)¢] Technical Explanation, p.95. ¢ U]-&& o) v
AR Arel 2ol A 7 A5l

https://www.treasury.gov/resource-center/tax —policy/treaties/Documents/teus—uk.pdf
552) Id.
553) Peter J. Connors & Paul White, supra note 547, at 219.
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An item of income derived through an entity that is fiscally transparent under
the laws of either Contracting State shall be considered to be derived by a
resident of a Contracting State to the extent the item is treated for purposes

of the tax laws of such Contracting State as the income of a resident.

9 i€ ORCD HEUA muA 942 wad Ao, 49 AF

H
Aol EAUALE FARAVGAZ EHT 49 TALS AT

554) W7lo RdzM kel A WAL ‘Convention between ... and the Kingdom
of Belgium for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with respect to Taxes on Income and Capital’e]t}. 7)o F&Z A ZeF
L t}S-o #)o] AFE AL EN A AMFA Y. www.fisconet.be

555) Luc De Broe, “Belgium’s Tax Treaty Policy and the Draft Belgian Model
Convention”, Bulletin for International Taxation, IBFD, August/September 2008,

p.324; Jasper Bossuyt & Filip Debelva, “Chapter 11 Belgium” in Departures from
the OECD Model and Commentaries (Guglielmo Maisto ed.), IBFD, 2014, p.272.

556) Luc De Broe, supra note 555, at 325; Jasper Bossuyt & Filip Debelva, supra
note 555, at 272.

557) Luc De Broe, supra note 555, at 326; Jasper Bossuyt & Filip Debelva, supra
note 555, at 274.

- 216 -



AFATE A Z %o A =
A28 20061 W= REZAZG Alx A6FS RHoR e Aoz o
221 Sl Th.559)

2007'd 7)o REzAzoF Alx A2d-e 2010d A Ao mdxzA
Zofo M= AAER oY, 2 FAARD olfE WEekA fvkar TS0

2007 7)o EEzAlzoF Alx A2 20089 Wrd-EEnt FAx

k)
oo
o

s

T,
o
4
30
&

(o))

&
i
~
=2
td
)

(1) 7=

Ao OECD HEUA HauAd tiste] ¥ tE M (reservation) H+=

Hfr(observation) &AL oA gen, = Ao A HFE

558) Luc De Broe, supra note 555, at 326; Jasper Bossuyt & Filip Debelva, supra
note 555, at 274.

559) Luc De Broe, supra note 555, at 326; Jasper Bossuyt & Filip Debelva, supra
note 555, at 274.

560) Jasper Bossuyt & Filip Debelva, supra note 555, at 275.

561) W7o -E=nf A zeke] H4 3L ‘Convention between the Government
of the Kingdom of Belgium and the Government of the Republic of Moldova for
the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
respect to Taxes on Income and on Capital’ @] t}.

562) W7)el-w= A ZeFe] g2 WA ‘Convention between the Government of
the Kingdom of Belgium and the Government of the United States of America
for the Avoidance of Double Taxation and the Prevention of Fisacl Evasion with

respect to Taxes on Income’©]t}.

- 217 -



OECD #tEUA] HiA Ao wep zMxoks A&sta vk ddd 4
o A4 9] International Manual®] dFubel INTM33551000 2] & 9] = ehA)
b O Es e ALY AFATAAN FRAGA R HAeE B, LT
Aol Al &A5o] A&H AORE Hol A RokS 28350

Fae Fa-vlm A F200D)E oy} d=m-d R Z A 2F(2006)564)
A4z A5, da-vdTdE ZAFF2008)565) #A|22x% Fo EAAGA T4
ISt Th o] bRl Ga-w o AR R(2001) A A E G, -
A& ZAER2006)0 i AAY 5A4& adste] o HAxE ¢
= W 3 HESH offelMes F-vldd= A XR2008)% =4l
d#E J53he (201005 w4 gkt
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7dvetadth dE-dd e s A %2k (2008) A22F%+= 7|EA o= 2006 W

Rz R} ALE AGHS] 7125, B 74 gol FrpEdn,

563) ¢ W82 ofdl I FAH HAALolEo| A H A
http://www.hmrc.gov.uk/manuals/intmanual/intm335510.htm

g A (HM Revenue & Customs)®] International Manuale = =A% 35
V& 3t FARA Forke 8 AHES A AolHm vy 9 &2 o

Q= ZAH(HMRC) 9AbolEolA 74489
http://www.hmre.gov.uk/manuals/intmanual/INTM100000.htm
564) d=r-d¥ FAZ%e A2 WAL ‘Convention between the United Kingdom

of Great Britain and Northern Ireland and Japan for the Avoidance of Double

Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income
and on Capital Gains’ ] t}.

565) Ga-vd@= Ak A4 WAL ‘Convention between the Government
of the United Kingdom of Great Britain and Northern Ireland and the
Government of the Kingdom of the Netherlands for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income
and on Capital Gains’ ] t}.
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(2) Where a resident of a Contracting State is a member of a partnership
established under the laws of the other Contracting State, nothing in the
Convention shall prevent the first-mentioned Contracting State from taxing

that resident on his share of any income, profits or gains of that partnership.

(3) In the case of an item income, profits or gain derived through a person
that is fiscally transparent under the laws of either State, such item shall be
considered to be derived by a resident of a State to the extent that the item
is treated for the purposes of the taxation law of such State as the income,

profit or gain of a resident.

(4) Where, by virtue of paragraph 3 of this Article, an item of income, profit
or gain is considered by a State to be derived by a person who is a resident
of that State and the same item is considered by the other State to be
derived by a person who is a person of that other State, that paragraph shall
not prevent either State from taxing the item as the income, profit or gain of

the person considered by that State to have derived the time of income.

(5) The competent authority of a State may grant the benefits of the
Convention to a resident of the other State with respect to an item of income,
profit or gain, even though it is not treated as income, profit or gain of the
resident under the laws of the other State, in cases where such income would
have been exempt from tax if it had been treated as the income of that

resident.
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566) 91 W82 ofe] a7 A5 Aol Eo A Akt
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/41316
8/2008-netherlands—uk-dtc.pdf
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567) Michiel Beudeker, “Hybrid entities and the 2008 Netherlands - UK tax
treaty”, Tax Planning International European Tax Service, BNA, September 2010,
pp.14-15. v]=-vl@ &= s 24 (2004) A|14zel] sk Awe o] Fo F 542)

.

568) Martin De Graaf & Jan Gooijer, supra note 68, at 560.

569) Paulus Merks & Sebastian Frankenberg, supra note 67, at 385.

570) AAIgE g2 o] =9 ‘A1% A2d IL 5. UE#=2 Vennootschap onder
firma % Commanditaire vennootschap .

571 91 W&& ot = AH Aol EollA 33t
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/41316

9/netherlands-ca-agrmt.pdf
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572) dE-vl= zAlzefe] A2 WAL ‘Convention between the Government of
the United States of America and the Government of Japan for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on
Income’ ] t}.

573) AE-A= FAFFe A2 WAL ‘Convention between the United Kingdom
of Great Britain and Northern Ireland and Japan for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income
and on Capital Gains’©]t}.

574) 013;_ Z Z/{{]ZO}:A ;GN tgz]

e
o

Convention between Japan and Australia
for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
respect to Taxes on Income’©]t}.

575) dE-vIdad= Ak g2 WAL ‘Convention between the Kingdom of
the Netherlands and Japan for the Avoidance of Double Taxation and the

Prevention of Fiscal Evasion with respect to Taxes on Income’ ]t}
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L AdE-nl= ZA|Z2%2 Technical Explanation®] A3 AFHo] U

[QE-v = ZAZF] A4z A 63}578)

6. For the purposes of applying this Convention:

(a) An item of income:

(1) derived from a Contracting State through an entity that is
organized in the other Contracting State; and

(ii) treated as the income of the beneficiaries, members or participants
of that entity under the tax laws of that Contracting State;
shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that entity
who is a resident of that other Contracting State, to the extent that such

beneficiaries, members or participants are residents of that other Contracting

576) Philip F. Postlewaite, Stephanie R. Hoffer and Matthew T. Kemp, supra note
9, at 39.

577) dE -5 Az A4z A6 otg 3F WHAH PAlo|Eol A A&t
t}.

http://www.austlii.edu.au/au/other/dfat/treaties/2008/21.html

578) $1 W82 ofgfe] ml= AF-H YAlo]EoA 3] A5ttt
http://www.treasury.gov/resource—center/tax—policy/treaties/Documents/japantreaty.

pdf
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State and satisfy any other conditions specified in the Convention, without
regard to whether the income is treated as the income of such beneficiaries,
members or participants under the tax laws of the first-mentioned Contracting
State.

(b) An item of income:

(1) derived from a Contracting State through an entity that is organized
in the other Contracting State; and

(i1) treated as the income of that entity under the tax laws of that other

Contracting State;
shall be eligible for the benefits of the Convention that would be granted to a
resident of that other Contracting State, without regard to whether the income
is treated as the income of the entity under the tax laws of the
first-mentioned Contracting State, if such entity is a resident of that other
Contracting State and satisfies any other conditions specified in the

Convention.

(c) An item of income:

(1) derived from a Contracting State through an entity that is organized
in a state other than the Contracting States; and

(i1) treated as the income of the beneficiaries, members or participants of
that entity under the tax laws of the other Contracting State;
shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that entity
who is a resident of that other Contracting State, to the extent that such
beneficiaries, members or participants are residents of that other Contracting
State and satisfy any other conditions specified in the Convention, without
regard to whether the income is treated as the income of such beneficiaries,
members or participants under the tax laws of the first-mentioned Contracting

State or such state.

(d) An item of income:
(1) derived from a Contracting State through an entity that is organized
in a state other than the Contracting States; and

(i1) treated as the income of that entity under the tax laws of the other

- 223 -
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Contracting State;

shall not be eligible for the benefits of the Convention.

(e) An item of income

(1) derived from a Contracting State through an entity that is organized
in that Contracting State; and

(ii) treated as the income of that entity under the tax laws of the other

Contracting State;

shall not be eligible for the benefits of the Convention.

9 @E WA (FE EAAT EANE A A TAY 33 3
SR

(EE QW AFTo] PAT|L B Azo] FAWA

7Y AFATeIH, B Alefkmo] EAEAE WMAAAHA R FHHES=
FEE AT o] Afoe EAEAE A5ASAR Kol dR-vx =
Azere] AEdrh AdAT 25752 Ade 2AzF AL LA

579) A E-n= F 4 % 2F(2003)¢] Technical Explanation, p.18. $ W& o}g n| =
A Ao Eof| Al A A3kt

https://www.irs.gov/pub/irs—trty/japante04.pdf
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580) Id. at 20.
581) dE-m=ar FAIZ9R(2003) A1z A4F ()T =3 2o
[FE-m5 Z2AZ%F(2003)] A1z A4 (a)=

Except to the extent 5 paragraph 5, this Convention shall not affect the

taxation by a Contracting State of its residents (as determined under Article

4) and, in the case of the United States its citizens.

9 W obel T AR YAt Eo A A MsAT

http://www.treasury.gov/resource—center/tax—policy/treaties/Documents/japantreaty.

pdf
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582) Ken Takahashi, “The New Treaty with the United Kingdom”, Asia-Pacific
Tax Bulletin, IBFD, July/August 2006, p.339.

583) Hirohisa Sekiguchi, supra note 130, at 472.
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584) dE-vlEd= Az Adx ASE (0= HE3 2
[dE-VEB=E ZMAZY] A4x AT ()&

c)an item of income:

(i) derived from a Contracting State through an entity that is organised
in a state other than the Contracting States; and

(ii) treated as the income of the beneficiaries, members or participants of
that entity under the tax laws of the other Contracting State and under the
tax laws of the state where the entity is organised;
shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that entity
who is a resident of that other Contracting State, to the extent that such
beneficiaries, members or participants are residents of that other Contracting
State and satisfy any other conditions specified in the Convention, without
regard to whether the income is treated as the income of such beneficiaries,
members or participants under the tax laws of the first-mentioned Contracting
State, provided that the state where the entity is organised has concluded

with the first-mentioned Contracting State a convention which contains

provisions for effective exchange of information on tax matters;

A Wg2 obgf Udd= AR Ao B A8

https://www.government.nl/documents/directives/2010/08/25/tax—treaty—between—ja

pan—and-netherlands
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585) Jean-Paul van den Berg & Johan Vrolijk, “A Look at the New
Japan—Netherlands Income Tax Treaty”, Tax Notes International, October 18,
2010, pp.181-183.

586) Id. at 181.
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587) AAg &2 o] F9 A3 A3H IL 2. (2) 2) PH¥} Sxe] dAsE A4
HZ.

588) AFAgE W82 o] =9 ‘Al A28 I 4. Z¥ =9 Société en nom collectif
2 Société en commandite simple’ #Z=.

589) AFAIgE Y82 o] =9 ‘Al A2- I 4. Z¥2=9] Société en nom collectif
2 Société en commandite simple’ ZHZ.

590) OECD, supra note 122, at 71-73; Anne-Sophie Coustel, supra note 54, at
345.

591) Ul€ &= commanditaire vennootschap(CV)ell tajd =, o] &9 ‘A1 A24d

II. 5. Yl &+ =2} Vennootschap onder firma ¥ Commanditaire vennootschap’ *+Z.
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592) Conseil d'Etat, 13/10/1999, N° 191191. ¢ <2 Conseil d'Etat®] o} A}
o|E Al A3}
http://www .legifrance.gouv.fr/affich JuriAdmin.do?id Texte=CETATEXT000008076853

&dateTexte

593) Anne-Sophie Coustel, supra note 54, at 347, Bruno Gouthiére, “Significant
Amendments to the France-United States Tax Treaty”, European Taxation,
IBFD, May 2010, p.175.

594) Anne-Sophie Coustel, supra note 54, at 347; Bruno Gouthiére, supra note
593, at 175.

595) Anne-Sophie Coustel, supra note 54, at 347.
596) Id. at 346.
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8)59) T Ayt

(2) =32-w"3 2R A (2009)

xegzol vlar2 20091 9] A A (protocol) & A Akl 1994d A A ¥ Zf
Z-nlm FAFES AT IR a-n= ol - A (2009)00 = kA A g
ZRno] Eg A QA o] & Wb o] glrt 60

WA Zega-wla Z2AR(1994) A4z A2 (bE (v FEYA
T FEYUE FARFE A BedAE dEUA AAZE AFAE 2

Atk FeATE60D o= 1981 "= EREZAZECF A4z AlF (b3

597) Id. at 345-346.

598) Z&x-mm FAlxoke] A4 WAL ‘the Convention between the
Government of the United States of America and the Government of the French
Republic for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income and Capital @] t}.

599) ZA-ga FAlFReke] A4 WAL ‘the Convention between the
Government of the United Kingdom of Great Britain and Northern Ireland and
the Government of the French Republic for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on
Capital Gains’o] t}.

600) obelol X Hwa Egsomls oA (20099 2 EFS ofd HI ATF 9
Apol 2ol A 7148k .
https://www.treasury.gov/resource—center/tax—policy/treaties/Documents/Treaty—Pr
otocol-France-1-13-2009.pdf
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zofol A4z A3FS Frhekat

[ZRF2-m5 oA (2009)] A1x A4F

4. New paragraph 3 of Article 4 (Resident) of the Convention shall be added
as follows:

“3. For purposes of applying this Convention, an item of income, profit or
gain derived through an entity that is fiscally transparent under the laws of
either Contracting State, and that is formed or organized:

a) in either Contracting State, or;

b) in a state that has concluded an agreement containing a provision for the
exchange of information with a view to the prevention of tax evasion with
the Contracting State from which the income, profit, or gain is derived,

shall be considered to be derived by a resident of a Contracting State to the

extent that the item is treated for purposes of the taxation law

601) TFa-w=r F2AZE(1994) A4z A2 b)E (v)EF2 ofg] v= IAA <
Abo] Eof| Al A1 Sl )

https://www.irs.gov/pub/irs—trty/france.pdf

602) AAEE W2 o] F ‘A3 A44d IL 1. (2) 19964 W= melzazoF 3z,
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or organized) 74-¢%<S AwstAth webA] EAAGEA T olE HTtAA AY
A e 2 ©@x A HE=(managed) AFollE e A-w]sk A xoke] A
& el A AlQ]#th603)
2 ogkell ZRga-mEr o)A (2009) A13xE Za-vs ZH]ZOE 129
Z A28t AFA FA 2 Z3(saving clause)S F7tste] Z; A =9
A= gAe] tigh Aol 43S HAIEH

lH

(3) =F2-43 =A=%(2008)

Ty ZAIZOH2008) A4FE A5TE AE-uF A Z£OK2003) A
A% A6F 3} W55 600 OECD BEU4 RiA =28 we zoz Hr}
ATp65) mEh QE-m A 20k2003) A4k A6Fo] tiste] obq A

603) Gilles Galinier—Warrain, “New Protocol to the France-United States Tax
Treaty”, Bulletin for International Taxation, IBFD, May/June 2009. p.217.

604) ZeF~-od o A EF(2008) A4x A5 ol P AF YALo|Eo A H A
st
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/41188
4/france.pdf

605) Nicholas de Boynes & Andrew Howard, “Treatment of Partnerships in the
2008 France-U.K. Tax Treaty’, Tax Notes International, May 4 2009, p.403.
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[ZF2-9F ZAZYF] A4Z A5 ()5 (e)&

(c) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or any other similar entity that is established in that Contracting State;

(ii) treated as the income of beneficiaries, members or participants of that
partnership, group of persons or other similar entity under the tax laws of the
other Contracting State; and

(iii) treated as the income of that partnership, group of persons or other
similar entity under the tax laws of the first-mentioned State;

can be taxed under the tax laws of the first-mentioned State without any

restriction;

606) AAlgE W82 o] =9 ‘A3F A44d 1L 4. (2) dE-7]= A F2R2003) 3.
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(e) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or any other similar entity that is established in a State other than the
Contracting States; and

(ii) treated as the income of the beneficiaries, members or participants of that
partnership, group of persons or other similar entity under the tax laws of the
other Contracting State and under the tax laws of the State where the entity
is established;

shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that
partnership, group of persons or other similar entity who is a resident of that
other Contracting State, to the extent that such beneficiaries, members or
participants are residents of that other Contracting State and satisfy any other
conditions specified in the Convention, without regard to whether the income
is treated as the income of such beneficiaries, members or participants under
the tax laws of the first-mentioned State provided that the State where the
partnership, group of persons or other similar entity i1s established has
concluded with the first-mentioned State an agreement containing a provision

for the exchange of information with a view to the prevention of fiscal

evasion,
2. 54
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608) Christian J. Schmidt, “Chapter 13 Germany’ in Departures from the OECD
Model and Commentaries (Guglielmo Maisto ed.), IBFD, 2014, 1p.409.

609) Pia Dorfmueller, supra note 43, at 3609.

610) Christian J. Schmidt, supra note 608, at 400.

611) Sd-wl= ZA|Fzeke] A2 WAL ‘the Convention between the United
States of America and the Federal Republic of Germany for the Avoidance of

Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income and Capital and to Certain Other Taxes ©|t}.

612) 5L-"= 944 (2006) A1z=e ofel wo A Al Ed A AAEA T
https://www.irs.gov/pub/irs—trty/germanprot06.pdf

613) 20061 W= RdzAzoF Allx A6l digh Mg W& o] 9o ‘A3
A44 1. 1. (3) 20060 w=r RAZA P Zx,
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http://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Steuer

n/Internationales_Steuerrecht/Staatenbezogene_Informationen/Laender_A_Z/Mexiko/
2009-07-16-Mexiko- Abkommen-DBA-Gesetz.pdf?__blob=publicationFile&v=4

615) SU-"AlZ FA el A2 WAL ‘the Agreement between the Federal

Republic of Germany and the United Mexican States for the Avoidance of Double

Taxation and of Tax Evasion with Respect to Taxes on Income and on Capital’

o]},
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S e AAAS A= FALI EAGAY] dAs =8, &5
o] AARE EATAE AA FALAA EHe=A A vk s F
At ook e AAHY F4E DY) A e vids] ffske], =
g T2 dHATH EAGEA 25 3 2AERuEEA ] AAS dHA
T AFAT 2ARG] 4§ adom A2 oz Hlth -y

3. AR Fo] EAGA B A ¢ dT HE

OECD sEUA widqe] Al 1743 AAAF3 EAA Lo U
S ASlE 9RAF 3 FARA Lo 14 AFATY AL we}
oF A ofol tlalE Uetuid gge] 4B £ AT AAAT 4
EAGA BE QgL A% WAl gatel TuAel mE wha P
T2 B9y olf7t g7l WFo|ther OECD
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673) AHAIE W&o o] Fo ‘A3F A3A IL 2. (2) 2) Px¥ S3o] dxat= A9

2%,
674) 1A% kol S(5°1), 75-76%; Barenfeld, supra note 95, at 167.
675) OECD, supra note 122, at 51-52.
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S FAAR A A P Es] w679

ot oot

[» =
o 1o

676) ApAlgE A2 o] 29 ‘A3 A44d 1L 1. (3) Z&2-F= A 22F2008) 3

.

677) AAF W& o] Z9 ‘A3F A4E IL 3. (2) FH-vlDT= F A % 2F(2008)

.

678) AAIE WS o] 2 A3 A4d ML 3. vEHE FE
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5. €4 MA A9 =N

Az NAEL Ak Abolel @S AAF dtaL, tivle] FF A=
oF JhA el 3 oy 7hA Aol FAF el iﬂ‘rit‘r ajue A

s

g weol= &2 AlY el el Bole A3dE 27 oE F
=

o,
aet mAEoko] d9] FAAS FUEAR obe Fu T #elT
Ao el AUE SvE 4Zd w, AP AN B Agre] AW 5
grhs ol fE @AY RARF BTE Y T AL BFetA @k i
o7k G MPF Fa mAZzoF] AFTEL ov the mAZopAA B
WA FAL E4F Aol A, ol B ZAzG FAE o= FE A

of Az APl 2a5E AT NS NES FU 5 Ak AP
Fol the vhebst AAT wAzop] ov] EATA Aol wHe} g
Agole, 1 WS 22 JgNE A4Y FE duh

T grell &84 Alxe /A FHoR AT F e T OE fde
2= xRz FZAZeFo] dtl. OECDE 2014 Developing a Multilateral
Instrument to Modify Bilateral Tax Treaties, Action 15: 2014 Deliverabl
ey 680 = 2015 Developing a Multilateral Instrument to Modify Bilateral
Tax Treaties, Action 15: 2015 Final Reporty 68D ol A tha}7bF ZA| 2 oFS
3 EATA ZA E B 5 A kS ARbeiTh wekd OECD

=] 3

malzEA e Alxe] A B RdzAF FA4 o] JfAdtel] ek 7ol
CEARRE A 2ok wbdax] o] A AR uA, Azt A xS Fot

679) 9 W82 ot ml=r FAH Ao Eo A A3
https://www.irs.gov/irb/2015-5_IRB/ar15.html#d0e22573
680) OECD, supra note 495, at 24.

681) OECD, supra note 496, at 11-12.
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Z A Z9F2010) A4z A5F (O)F = A3=Q) SAAGA Exo] SAHAGAE
AApAGA = A 4F =
Ak v A -m s 24 £9H2003) A4z A6F (ose A= 3 &
A E=e) I dAgle] AHAT-FAED AFAT 2AzSdS A

=S Ao

ot eEjuel Aokl s EATA A0l AWZ ZEFoA A de
BE, AR JAdE S ud 2Axe A vE IS A
FOE ol BEUR Az Y Adds AlFEks Aod. 53 A3 9
HebAl B A obeel A EATAR QI ojF Al AT BT THE A
°of wr= Ae #HaIHH, Eve 2Axeke N A8 AAE
stk vpobrh &% zAlzoF N QS BAHeR FA87] A= §
A oy 7HA AR aans aeste] VE ¥dFs 280 A 2a7 9l
o obM AR A A ske] enls vk orlelq S 4 9l

rob

of FoIA AT ekt mAzoke] TAH AM W A fA
=

e Ut Al FReFS Ik - A ZF(2008) A4Fx A|53to|th Zeka

682) AR MDD £AEH010) A4E A5T (o] P AMTE ARE o 2
o ‘A3 A4 IL 4. 4) QR-DTE 220100 FE AR-vF zA 2o}
(2003) A4z A6F (ol U AAF AP o Fel A A4 L 4 ()
Bou] 3 2 A Z9(2003) =,
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-@ =AIEF2008) A4z ASFE © FFHE A WA O, @ &
AEA E=3 ALY AFA T Aol A o A= EAATEA 2
o] EATAE HAAAGA = %‘4 = A9 HAT-TAEAL AFAT
ZAlzoke] 85 wjAstE, @ EAGA L= AL AFA =] RAY
= T fe wels dHAT-TAAL AFAT 2Azde HESA &
i, @ LAATE SAAGA L= Abolel AR AFEA] AEd Aow
edow o dHdA o] G} FAAL BA ¥ A5 5 &
= o F e e, @ YHATo] EAGA = A5 A=
HAFAGEA N S FA o He FAAS Bes] g7 ol
ol =l AT Az JHd Wt FARE ZPFA-Fa AEF
b o] F 3t

(2008) A4z A5 AES ool &7IWA, ‘AT 4GFA=Z Qg o
e}

[(ZFA-gF A %] A4% A|53683)

5. For the purposes of applying this Convention:

(a) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or other similar entity that is established in the other Contracting State; and
(ii) treated as the income of beneficiaries, members or participants of that
partnership, group of persons or other similar entity under the tax laws of
that other Contracting State;

shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that
partnership, group of persons or other similar entity who is a resident of that
other Contracting State, to the extent that such beneficiaries, members or
participants are residents of that other Contracting State and satisfy any other

conditions specified in the Convention, without regard to whether the income

683) Zg~-od o A FF(2008) A4z A5 ol P AF Ao Eo A A
stk
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/41188
4/france.pdf
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is treated as the income of such beneficiaries, members or participants under

the tax laws of the first-mentioned State;

(b) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or other similar entity that is established in the other Contracting State; and
(ii) treated as the income of that partnership, group of persons or other
similar entity under the tax laws of that other Contracting State;

shall be eligible for the benefits of the Convention that would be granted to

a resident of that other Contracting State, without regard to whether the
income is treated as the income of that partnership, group of persons or other
similar entity under the tax laws of the first-mentioned State, if such
partnership, group of persons or other similar entity is a resident of that
other Contracting State and satisfies any other conditions specified in the

Convention;

(c) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or any other similar entity that is established in that Contracting State;

(ii) treated as the income of beneficiaries, members or participants of that
partnership, group of persons or other similar entity under the tax laws of the
other Contracting State; and

(iii) treated as the income of that partnership, group of persons or other
similar entity under the tax laws of the first-mentioned State;

can be taxed under the tax laws of the first-mentioned State without any

restriction;

(d) an item of income, profit or gain:

(i) derived from a Contracting State through a partnership, group of persons
or other similar entity that is established in that Contracting State; and

(ii) treated as the income of that partnership, group of persons or other
similar entity under the tax laws of the other Contracting State;

shall not be eligible for the benefits of the Convention;

(e) an item of income, profit or gain:
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(i) derived from a Contracting State through a partnership, group of persons
or any other similar entity that is established in a State other than the
Contracting States; and

(ii) treated as the income of the beneficiaries, members or participants of that
partnership, group of persons or other similar entity under the tax laws of the
other Contracting State and under the tax laws of the State where the entity
is established;

shall be eligible for the benefits of the Convention that would be granted if it
were directly derived by a beneficiary, member or participant of that
partnership, group of persons or other similar entity who is a resident of that
other Contracting State, to the extent that such beneficiaries, members or
participants are residents of that other Contracting State and satisfy any other
conditions specified in the Convention, without regard to whether the income
is treated as the income of such beneficiaries, members or participants under
the tax laws of the first—-mentioned State provided that the State where the
partnership, group of persons or other similar entity is established has
concluded with the first—-mentioned State an agreement containing a provision
for the exchange of information with a view to the prevention of fiscal

evasion,

(f) an item of income, profit or gain:

(1) derived from a Contracting State through a partnership, group of persons
or any other similar entity that is established in a State other than the
Contracting States; and

(ii) treated as the income of that partnership, group of persons or other
similar entity under the tax laws of the other Contracting State;

shall not be eligible for the benefits of the Convention.

- 263 -



A4 EAGA R 913k o] FH| A (double
non-taxation)$} U A4 A Hkel

A1R EA dA 9} A A x}o] &-8A =l (tax arbitrage)
I &

A2 A3 = E4GEAR QA7 o]THA TAE FUAY H A
ZoFe] #AlolA sAske WS SR HESAY. 2ddH A GA =
I skAIRE, Al A AR o] -8 A 2 (B A B H Rk,

tax arbitrage)E €13 =72 o]gH7|E o AlAlAtel AN T F oo
ek b Aol Aol = e &Eoto] olTHIIAE ZUe= AUE

&} T} 684)685)

684) Adam H. Rosenzweig, supra note 10, at 560; Reuven S. Avi-Yonah, supra
note 10, at 137.
685) ‘tax arbitrage’= F-Eluetell A F= AT AGA W BRLAEEAK) B AR
AA YA £ EA) 2= &2 A5 Hgdn. AgAZAd g &5 AHES
TdomeE Ao -uAdd, ‘DI IAAEz AlFARAN A, T3AA
gy A6 A4E, 2007, 82%. ZAAd A= &olE A EdoEE AHE.
M d-AEE, =7 3 2AAGAN FAVIE Aol wek A7, TAFEA
Ta, A26d Al4E, 2009, 40%3 olF t-ALE, V19 2AAFET AFIAA
T4, FEEAEH, 2008, 208%.

a8 SElvetd A A A EE CAFAHNZE HAREE ‘arbitrage’ s E# &
A1 SolA A= @l 7H4 Aol Q&AL Abel, FgAte] 7HA Aol
welo Aol & %‘*%0}04 7H4 Wse] o3 glo] £ oS dede AdE %
Ak AERAsS AeE, ok 2 AR AR FAE Aol B AT
FAstA Ty, A26¢H xﬂ4§: 2009, 40%. o9} 7o Aol AY T AAAHY <
o] H]Fo] W tax arbitrageE AlFAAZAYN T ZAAIAYGE F2E= A
AR gvhar Azrstn, meEkA o] FolA= felA AW tax arbitrage®] g <]
£ adste] AA Aol Z gAY T AL F2Y| 2

()

flo

o
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oAAY elvhete] HAGMEA7E A3KFol| Al o|2AE A FetH, $-2vet
ANA AFolAtE: &Y & vk add SEivel HAFAGA o &€
TAYL AFA =Tl § ‘)r‘j/}ﬂ HAAGA S FHRAAGA R FFstH g
9l AL AFA = vt gl gA e AFolaE e &
wom Abde 4 Qv B3 vkl AR ATAZE el A el
AHE S (royalty) & A5t 5¥3 AMZo] Qle 3 AMERE fEivet |
AR ] Egor AFETE ol o] FAHA AFAFo] e WMo
HAGAE FHRAAGA R FFD B Tl EFAYE AR
el Y AFATAA dEEYE F Ut A s HgoER =
ol el ueoll A EFAER 3} A, el vetel M= Akt vE o
ol e T Eatdsts o] dojuA Ak

o]z H] Al (double non-taxation)®] &2l A= slbe] ASe tfs
of AT AFAT o= FAARE Aas i &= dgolth 1
o kA ARE T A /\P‘Lﬂ]‘éli W oule] olFH|HA R B £ Q.
01]74‘311 Umglo] o= Hl&S ¢ FALAA AFste] &F2kdetd, @
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F ok ARATH AFAT F o= FANE 25| B AT W
A e AN olFulsAl =t Fue W, ol el A EFAY
g g geEte A5 BE deeld dFBadgon AFe Zol
=2 9A We ene) olEmsAein ¥ & 9y wWielth WEwele]
AR A AT Vg el EFAASHE FFAA, T e
sl Pl T AFATAN A W §S EFAAFE B G4 vk
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AAZ OECDE 20131 R34 TAction Plan on Base Erosion and
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£FAYE= 7 $(creating two deductions for one borrowing)$t @ ]
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SRR
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A9l FAA AFATAN oF ol JFAYNA B I
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$-(generating deductions without corresponding income inclusions)E %
6% olel§ 497t EATAZ o] g3 AL FEAN huA oot

tol7F OECD9 20141 TNeutralising the Effects of Hybrid Mismatch
Arrangements, Action 2: 2014 Deliverable; 687 % 20153 TNeutralising the

Effects of Hybrid Mismatch Arrangements, Action 2: 2015 Final Repor
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I} EFAY/EFAAADOMD) FRoR o] FlAYMAE s
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A AFE oAt ERALGE SHow st EATA BRI o &

AeA 4

Ao AFA AN 25 E

686) OECD,
687) OECD,
688) OECD,
689) OECD,
690) OECD,

supra note 10, at 15.
supra note 467, at 11.
supra note 468, at 11.
supra note 467, at 14-15; OECD, supra note 468, at 16-17.
supra note 467, at 14-15; OECD, supra note 468, at 16-17.
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OECD+= 2012. 3. BEPS X =z A E(Base Erosion and Profit Shifting
Project)?] ¥3to =z w3 THybrid Mismatch Arrangement: Tax Policy
and Compliance Issues; oA EAGAE o] &3 AAA|EEAHNE T2
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691) OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues,
OECD Publishing, March 2012, pp.15-19.

692) OECD, supra note 10, at 15.
693) ¢ W& oldl OECD SIAFe|EoA 4 A3k

http://www.oecd.org/tax/g20-finance-ministers—endorse-reforms-to-the-internation

al-tax-system-for—curbing -avoidance-by-multinational—enterprises.htm

694) OECD, Explanatory Statement, OECD/G20 Base Erosion and Profit Shifiing
Project, OECD Publishing, 2015, p.10.

695) Id. at 9.
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696) Richard L. Doernberg, supra note 80, at 478; Michael Lang, supra note 80,
at 81.
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W FAe Aol AREETY Bl Hu EAR rels oF
Ak EE EFNYY ATERE P AAY AU F2 EoHn
AT %A PG AolA 8 TAUY AFAT Gl wE, T
Mool sl FAUY AFATANA FRAAGAL ERE Av Gz 39

TR FAWE L5 ETFE A F T o]t HAHAG L5dA AL
AT Bze = vk wEbA el A AFAS A &
Tl WAoo RN E W2 ojxE HAINE A5l XA OEA 9
o 2 AARol R EANE Hoda A F v AAR YT A
N “AHA =] HAJAGA 7L L5FFAQ FADY AFA TN F3
A GA = FHme o] AAAfelZ-E AR doljd A, AL AFATS
e Fotd A A=dAE HMJAFAGA R FHgstolof ek A
7b AA 7= S H9D dotrh 9] A= vl =ré] check-the-box rule©]
ShA At AAAolEE& A FHoR o &H F Utke AES A A sHA
A, “check-the-box rule®] & dl’4& wl=9
A= Eol A Ao F& A=A of fol wet
of gt} ek HA R F7Fst vt

olAq EATGAE o] &3 AAIFelZ- gAY thk S Wb AEF
Ao 2 AEFE59 AlZHS BT adste] AETS darE vk ok o

29l RHE, 0l FANS TUTAE Fdo2 THUAL US

697) Victor Thuronyi, “Coordination Rules as a Solution to Tax Arbitrage”, Tax
Notes International, March 22, 2010, p.1055.

698) Id. at 1058.
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699) AFAISE W82 o] =9 ‘A2 A24d 1L 3. (2) "= dHE H=
700) Dana L. Glenn, “Check-the-Box Rules Blamed for Hybrid Tax Mismatches”,
Tax Notes International, February 10, 2014, p.530; Amanda Athanasiou, “Hybrid

Mismatches Drafts Ignore Check-the-Box”, Tax Notes International, April 28,
2014, p.312.
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701) OECD, supra note 495, at 24.
702) OECD, supra note 496, at 11-12.
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710) o}&f el W8 OECD, supra note 467, at 45-472 A3

<
S
o
k)

- 275 -



(29 12] S0 25AFA7 A9 EABANA 252 AFeE

7 ©711)

c=

B=

A2 21 TIHAY EH |
B - & T A EFA

2) OECD7} A3 4A 3

OECD+ olelgr &34/ =544 (D/ND 3ol g 9 o8 <t
o8 Cxo dtou A 148& Edstes dAustdrh. A=y B3 ot
NA & o|AE HAstA] For R Cxe C Cod olx &S Ea8Aiddd
T Ate Aolth. A=3 B BT ol diste] AAAS FAEA Fo
22 OECDE A=} B?H ol g Wetel disid= AastA skt

$9 OECDE A 49 A§ WS s 2 Adrt 5
A

711) ¥ 12% OECD, supra note 467, at 459 %+ ‘Figure 2.4 Payment to a
Foreign Reverse Hybrid' & &7-& Z o]t}

- 276 -

M &gk



3. £F Y /3444 (D/D) #3712
(1) FAAA 33

sbe] 1gelA A Coi= B Co.®l 100% 0], B Coi= 71 #8Akel B
Sub 13 A AdRANLE A9ttt B Co= AA=oA = Wt
AdAelu, A= Aol M AAZE B9 B Co= &3 & 342
FH Aws e w2 5 olAE AT, oA vEs ddwAlel
A EEaeh 3 AR AR A Cort Aol nw, oz ulg

o

2] 7 o]
& A Cofl &7ow 4gd 4 v A% shlel wgow A BE W

[Z9 13] S &5AFAZ A& v &o] 9] 749 v &o=

SEEE R

A=

B=

As-dH 22l
B= -2 2l 0HAEFA|

712) olel el W& OECD, supra note 467, at 51-542 A& 3k A o]t}
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718) Jakob Bundgaard, supra note 714, at 200-201; Oana Popa, supra note 714, at
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o g gluh e ol dd el obefel M Aol ARgle

747) “AAzelFEA Y= dHH o AP R Holof I = Adme AW
Mg g8E, dol =(5685), 42%
748) L&, TRk, , Sk eE A E, 2015, 179-182%; dEw, e H(5299), Hh
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FAAE FAFAR 4 Aol ol dAdHow &= A5 FAFA
= A Aolar, ojdd A T ALARY A2zl &ste] A Aol 3
HEAANE FEArh A T+ AYAY AL06E A6FS A&l AAAE,
Fall FAolu AT A% WA= olE AT wHol flar gl o
st A & Fate] AAAHoR olF Aw-#YstE AVt wR glow, 1}
22 welet Ao At 9] A HES T FH A HRE gl
gl FAolY AR Ao olF Au-#Este AdA ALKH Aow H
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gtojof grh - o2 A Fog mFol WH, o] A F2 F& davt A
HASEA @I o] AR ASALE WO R Eakete] HEFHEA o] AR F2 59
S AARE FHAFFE a3 vEEE FAT AL ewA T ALY
A105% A6l o HAS5A FAgFE sFatr] e slolhar Bl FEs)
ct.

. 9A 7#4Y =EYA 18 84

1. Az A2 B4

wARon A A 9y e Fmlel A WA A 74

o2

FAE, 2014, 80%.
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S ettt H7] ofHh OECDY 2014W MNeutralising the Effects of
Hybrid Mismatch Arrangements, Action 2: 2014 Deliverable; 7493 2015
FNeutralising the Effects of Hybrid Mismatch Arrangements, Action 2:
2015 Final Reporty 70 9A] & §7o]t},

T A= OECD R dlzxzAMzoF A|24x Al43e] fInl of Fo|oh, aedd ul=

Aol A e EFAEE A 9

gl th. o]
SAE AAs= A
ojm2 OECD R'ZAlzof Al24x A4 flujetia B7] ofHrk. OECD
9] 2014 "Neutralising the Effects of Hybrid Mismatch Arrangements,
Action 2: 2014 Deliverable; D% 2015 TNeutralising the Effects of
Hybrid Mismatch Arrangements, Action 2: 2015 Final Report; 752 H3g+ 7+
= FHAA O S R
749) OECD, supra note 467, at 97-99.
750) OECD, supra note 468, at 148-149.

751) OECD, supra note 467, at 97-99.
752) OECD, supra note 468, at 148-149.
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Al 2014 Al A28 = A8t S
oh oWk g 5e] 2005 AW ABE T2
a2 e sk

AA Aol g A W= =] ARG 2ol & o] &oto] oA or o]FH I}
Al dEE Rtes Zoth B mebA AAxtel @AY= FE SFAAR
o AHNA dojd ThsAdel Ea, fEluEtelA RS & dolk S5
AR F ARE AL el 23412 Fart dth

g obA] - mpe}l o] OECD+: &3t AdE A 49 A& o
of EFAAT. Fx3 A# S A 23 hybrid mismatch7b A 279
FEAY A BA N H]Fo] B u] hybrid mismatchE Z4 o0& o] Fox
AYPE £33} 76 o] 714 DEE= hybrid mismatcholl & o2 §3o] glo

Aol B ok AWe EFAE/ 5 EAAD/ND A3

v EeA/EFAAD/D) FEol dojube AEE ndth 6 o] e

i
SollA & g kol FEI Addes NES FFs T2 Ho|v ek o

r\r

c&
k=

A PRI AN FAATE olFE ASATA dE EFAYL A
Ou galde] dZ7bsAel AR Fad F gk aHue S
9y Tgel A pxe AdE 4§ ddol TFT W AF3 GEstelof

<
e, whoF 23t AYg S A8 uided xdAE Agols T

WAE B8 sho] dZM5HS FRT Bast Ak

it

ASR &=Z2E

ol2ul &A% HAA H (aggressive tax planning)®} Yk 7+ A A F
A% v (fair share of tax)o] =44 Ab3le] a2 #H|AALZ o =% OECD

754) Adam H. Rosenzweig, supra note 10, at 560; Reuven S. Avi-Yonah, supra
note 10, at 137.

755) OECD, supra note 467, at 67.
756) Id at 73.
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T Aol olEAory dRHory oy JhA ofegol WAL & 9l
a, ol A2 A el 9 el ZhakE o)A = ] A FEo| T &
g eyt AAAe 28l Wt WS Aol A el wd A
dol BA Fob dAwelyt &8 AN AR s HE F vk wEkA
AA el =d A= e ek AW LA s T3k
feguelrt BEPS Z2AE =05 EdE dA 78S =48 4F ¢
Ak EA divkA, G, AN Ee] i Eleh &8 AbelE s HEs
ofof @rh. EF thE OECD 3= 94y &3S o 2/ AEuA
9 AR A ool thE FHE gHe T 5 eAk A7 28
Fooloh seluete] =9 270 HA 2] guds Fas A W
14 A e Ade F, 28 2A3s EdZ vHEe 1dd 5 o
Az YRAE =Y 279 myor A4 7S BEPS ZRAEY =
o5 Wk JHE Herel Yeld ookl oA AWE fEvete] W

757) Oana Popa, “Hybrid Entity Payments - Extinct Species after the BEPS
Action Plan?”, European Taxation, IBFD, September 2014, p.413.

758) Jurgen Lidicke, “Tax Arbirage with Hybrid Entities: Challenges and
Responses”, Bulletin for International Taxation, IBFD, June/July 2014, p.317.
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Abstract

Taxation of Inbound Investments through Hybrid

Entities

Kim, Beomjune
Department of Law
Graduate School

Seoul National University

This thesis deals with double taxation and double non-taxation with
regard to foreign investors investing in Korea through hybrid entities.
The key issues of this thesis are (i) double taxation caused by hybrid
entities and its resolution based on Korean domestic tax law, (ii) double
taxation caused by hybrid entities and its resolution based on tax treaties
and (iii) double non-taxation caused by hybrid entities and its resolution
based on Korean domestic tax law.

The first question faced by a domestic income payer when making
payments to a foreign entity is the issue of whether that foreign entity
constitutes a foreign corporation under Korea's Corporate Income Tax
Act. If the foreign entity does constitute a foreign corporation under the
Corporate Income Tax Act, it will be considered a taxpayer and will be
subject to corporate taxation; if not, its partners will be individually
subject to income taxation on the income distributed by the foreign entity.
Korea and other countries apply the resemblance approach which takes
into account how an entity would be classified under domestic civil law,
but this approach is prone to cause double taxation. This is so especially
because under the resemblance approach, a foreign fiscally transparent

entity might be classified as a foreign corporation for purposes of
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domestic tax law, causing a higher likelihood for a hybrid entity to occur.
In addition, a foreign fiscally transparent entity might be taxed as a
foreign corporation in Korea but not meet the residency requirement (i.e.
being liable to tax) of the applicable tax treaty, and thus not be entitled
to treaty benefits.

The most fundamental method to address double taxation issues of
hybrid entities is to respect the tax status of such entities in their states.
However, this approach also holds certain drawbacks. First, it may result
in unequal tax treatment for foreign entities and Korean entities that,
from a civil law perspective, resemble each other. Also, if a foreign
fiscally transparent entity has a permanent establishment in Korea but is
not considered a foreign corporation, this results in various tax
administrative burdens. Moreover, it will be difficult to actually exercise
taxing jurisdiction over Korean—source income unless the foreign fiscally
transparent entity reveals the identity of its partners and their respective
shares. In this regard, there is a need to leave room for classification of
foreign fiscally transparent entities by use of the resemblance approach.

If Korea, from a short term perspective, i1s to amend its current
Corporate Income Tax Act while maintaining the resemblance approach,
the criteria for determining foreign corporation status set forth in Article
1(2) of the Presidential Decree of the Corporate Income Tax Act should
be modified. This is because the various criteria set forth by the
provision are inconsistent with each other and also excessively expand the
scope of foreign corporation. Further, the National Tax Service should
issue an announcement on the classification of foreign entities so as to
improve predictability at a tax administrative level.

Next, from a long—term perspective, Korea should consider adopting an
elective method of classifying foreign entities similar to the U.S.
check-the-box rule in order to overcome the shortcomings of the

resemblance approach. An overly broad use of the elective approach,
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however, can increase the risk of tax avoidance by utilizing hybrid
entities as tax shelters. It is therefore proposed that until sufficient
anti—avoidance rules are adopted, Korea should allow foreign fiscally
transparent entities to choose between transparent and opaque tax
treatment, but should not allow foreign opaque entities to choose to be
treated as transparent.

Even where a foreign fiscally transparent entity is classified as a
foreign corporation under Korean law and thus constitutes a hybrid entity,
problems of double taxation will not occur unless the entity is the
substantive owner and therefore income is attributed to it. In Korea, the
issue of substantive ownership of hybrid entities has primarily been
discussed in the context of overseas investment vehicles (OIVs), most
notably PEFs taking the form of limited partnerships. The focus of such
discourse has been on the question of who is the substantive owner of
Korean-source income derived by PEFs that are foreign fiscally
transparent entities such as limited partnerships; simply put, is it the PEF
itself or the ultimate investor(s)?

In the Winia—Mando case, the CGV case and the Standard Chartered
case, the Korean Supreme Court has taken the view that the PEF which
was a hybrid entity was a foreign corporation and substantive owner of
the Korean-source income. On the other hand, the OIV rules (Article 98-4
and Article 98-6 of the Corporate Income Tax Act) left open a way for
withholding agents to apply tax treaties in reference to the ultimate
investors in OIVs. In this respect, the OIV rules are able to prevent
problems of double taxation of hybrid entities, even if only on a scope
limited to overseas investment vehicles.

With the Korean Supreme Court and the aforementioned OIV rules thus
taking different positions, the question of which tax treaty to apply arose
- should it be the tax treaty of the PEF’s country of establishment, or

that of the ultimate investor’'s residence country? In other words, these

- 327 -



provisions are hindered from effectively acting as a means to prevent
double taxation of hybrid entities. The fundamental reason for this
hindrance lies in the fact that the provisions do not provide the standard
for determining substantive ownership and clarify the relationship between
the OIV rules and the substance-over—form principle.

As seen above, the problem of double taxation of hybrid entities cannot
sufficiently be solved solely by amending Korea’s domestic tax law. On
another note, the Korean Supreme Court has set forth the general
principles regarding the application of tax treaties to foreign hybrid
entities in the Dongwon case and the TMW case. According to the TMW
case, when a foreign fiscally transparent entity derives Korean-source
income, it will be considered a resident under a tax treaty to the extent
that its partners are subject to taxation with respect to that income in
the foreign fiscally transparent entity’'s state. However, the Supreme
Court’s interpretation and application of tax treaties as laid out in the
TMW case 1s In many ways problematic. Instead of relying on such
insufficient interpretative measures, it i1s advisable for Korea to refer to
other countries’ tax treaties and to include a provision on hybrid entities
in its tax treaties.

The starting point for a discussion on amending Korea's tax treaties
should be the OECD Partnership Report. In fact, many leading countries
have already amended their tax treaties to conform to the OECD
Partnership Report. In particular, the position of the OECD Partnership
Report has already been reflected in the Commentary to the OECD Model
Tax Convention and will be reflected in the OECD Model Tax Convention
itself, while the UN also has a plan to amend the UN Model Tax
Convention in line with the OECD Partnership Report.

A first step to gain insight into the general direction for amending
Korea's tax treaties will be analyzing the OECD Partnership Report. In

essence, the OECD Partnership Report’s main position is that the source
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country, in applying its tax treaties, must determine substantive
ownership according to the position of the hybrid entity’s country of
establishment, or the partners’ country of residence. However, some
supplementary positions set forth in the OECD Partnership Report contain
certain logical flaws, and Korea needs to take these into account when
amending its tax treaties.

Next, to gain more specific suggestions as to amending Korea’'s tax
treaties, this thesis introduces the tax treaty amendment trends of those
countries that either support the OECD Partnership Report or have made
reservations to it. The United States, Belgium, the United Kingdom and
Japan are countries supporting the OECD Partnership Report and have
amended their tax treaties accordingly. Most of these amended tax
treaties include a general clause on hybrid entities that is substantially
the same as Article 1 Paragraph 6 of the 2006 U.S. Model Tax
Convention. Japan, on the other hand, has outlined specific situations
which occur in the context of hybrid entities, and has provided for
detailed provisions on the requirements and effects in each of these
situations. Among the countries that have made reservations or
observations to the OECD Partnership Report, France, Germany and the
Netherlands are also evidencing movements towards amending their tax
treaties in line with the OECD Partnership Report. Yet a significant
number of countries have amended their tax treaties so that they deviate
from the report with regard to the supplementary position of the report as
regards situations in which double entitlement to treaty benefits occurs.
Furthermore, where the hybrid entity’'s country of establishment is
identical to the source country and the source country treats hybrid
entities as opaque, most countries recognize the source country’s right to
tax the hybrid entity.

Based on the points above, this thesis suggests that Korea should

amend its tax treaties in the following manner. Korea should basically
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amend the hybrid entity provision in its tax treaties in keeping with the
position of the OECD Partnership Report. From a legislative perspective,
as well as considering taxpayers’ predictability, it is recommended to take
a situation-based formulation similar to that adopted by Japan. Also,
Korea must also appropriately adjust the report’s supplementary position
on double entitlement to tax treaties. In addition, if the source country is
the hybrid entity’s country of establishment, the domestic tax law of the
source country applies, making it unnecessary to apply the tax treaty.
Finally, Korea should also consider including a provision on mutual
agreement procedures In the context of hybrid entities and make
appropriate use as specific cases require.

Hybrid entities can cause double taxation, but at the same time they
can also be used as tools for tax arbitrage. "Tax arbitrage” refers to
transactions that make use of different or conflicting tax laws between
two countries in order to result in double non-taxation. Tax arbitrage
using hybrid entities can be distinguished into "Deduction/No Inclusion
(D/NI)” types and "Deduction/Deduction (D/D)” types.

Recently, the OECD has advised OECD member states and G20
countries to counter these cases of tax arbitrage by taking legislative
action. The legislative means recommended by the OECD is the so-called
linking rule. The linking rule is a tax provision that links one country’s
tax treatment to the tax treatment in the other country. In essence, the
OECD'’s linking rule suggests that in cases of the aforementioned D/NI
type and D/D type tax arbitrage, domestic reverse hybrid entities should
be prohibited from making deductions. The OECD further has
recommended that use of the linking rule should be limited to transactions
among related parties or to structured arrangements.

A look at legislative trends in other countries reveals that some
countries have already adopted the linking rule prior to the OECD’'s

recommendation. For instance, Denmark has enacted legislation to respond
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to use of hybrid entities for tax arbitrage in transactions among related
parties. The U.K. also has adopted provisions prohibiting U.K. corporate
entities from making deductions in order to prevent tax arbitrage through
hybrid entities. After the OECD’s BEPS Project, Mexico has newly
enacted provisions in its tax laws that are similar to the linking rule
proposed by the OECD.

Should Korea intend to prevent tax arbitrage through hybrid entities by
prohibiting deduction by domestic reverse hybrid entities, it will be
necessary to enact a linking rule provision which sets out the specific
requirements and legal effects. First, legislation against such tax arbitrage
should indeed include the other country’s tax treatment as a criterion.
Second, the problem in tax arbitrage through hybrid entities lies in the
double deduction of costs, which makes denial of costs deductions by
domestic reverse hybrid entities an appropriate measure. Lastly, while the
scope of the new legislated provision should be limited to related parties,
if structured arrangements are to be included in such scope, a clear
definition of the scope of structured arrangements must be given so as to

grant taxpayers sufficient predictability.

Key words: hybrid entity, fiscally transparent entity, double
taxation, double non-taxation, substantive owner, tax treaty, tax

arbitrage, linking rule
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