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Abstract

A Study on the "Disposition”
under Tax Laws which is

subjected to Tax Disputes

Kwak, Sang—Min
Graduate School of Law

Seoul National University

As far as the tax law is concerned, an act of tax authorities is
mainly the imposition of taxes, which is quite direct and explicit. In
this regard, whether the tax authorities’ act constitutes “disposition”
according to the tax law is rather conclusive, compared to general
“administrative disposition.” However, it is not always easy to
determine whether a specific act of tax authorities constitutes
"disposition” in each case due to difficulties in forming a consistent
theory. This is why an adjudication organization and a court take
different stances in some specific cases.

However, in the beginning of dispute over taxation matters, a
decision on whether to dispose of a case has a significant meaning.
To elaborate, that decision has influence on the overall structure of
tax dispute resolution because it determines whether an independent
dispute for the case is possible or not and also provides the criteria

for the timing and scope of disputes. In particular, once a disposition



1s made, the dispute procedure can be changed under the priority
system of administrative adjudication.

As a standard to determine whether a corresponding act is a
disposition or not, first of all, such act should satisfy the elements of
the general "administrative disposition” in order to deemed as a
"disposition.” It is because tax disputes have been developed as a
specific form of general administrative dispute. The current judicial
precedents understand the "administrative disposition” from a broad
perspective encompassing the cases where taxpayers’ rights and
duties are directly influenced. Thus, the "disposition” under tax laws
should be also interpreted as broadly as possible to reinforce the
control of legality with respect to tax administration. In particular,
narrow understandings thus far have complicated tax dispute
procedures, which should be simplified. To this end, the scope of
"disposition” should be expanded. Furthermore, when the scope is
broadened, the intent of taxpayers should be taken into account. The
reason is that if a taxpayer thinks that his or her rights and duties
are infringed and he or she thinks it is necessary to raise a dispute,
the case needs to be viewed as "disposition.” However, so as to limit
imprudent expansion of the concept of "disposition”, the aspects such
as guaranteeing the autonomy of tax administration also need to be

considered.

As a specific and practical application of this, the recent precedent
case where "Notice of the Income Amount Alteration” was determined
as a tax administrative "disposition” is appropriate. In this context,
the notice of tax payment for the withholding tax amount of a
corporation which received notice of the income amount alteration is

merely a collection disposition. Thus, a dispute in this respect should
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be considered to be only against defects inherent in the collection
disposition. In this regard, it is hard to accept a leading tax case
where the trial scope was expanded to allow a dispute against the
income amount change notice itself with respect to the tax payment
notice above.

As regards "Tax Audit Decision”, as it is simply a preliminary act
for a future imposition disposition, it is difficult to view such act as
having a direct influence on the rights and duties of a taxpayer. The
practical benefits from deeming the decision as "disposition” are not
substantial. Rather, it can significantly undermine the autonomy of
the tax authorities for proper taxation. Therefore, despite the recent
judicial precedent, the aspect of "disposition” should be negated.

On the other hand, given comprehensive impacts on taxpayers with
respect to the recent tax law revision and tax obligations, the
position of the leading case not assuming "Deficit Carried Over” as

"disposition” should be changed.

The representative case where the adjudication organization and
courts show different views is the case of "Refusal of Tax Refund.”
Precedent cases of courts coherently have not viewed this as a
refusal "disposition” and have held that the dispute shall be resolved
through a civil case (claim for restitution of unjust enrichment).
However, as it is fundamentally the issue between tax authorities and
taxpayers, which should be seen from the perspective of public laws,
the case is hard to be deemed subject to civil action. Especially, to
simplify dispute procedure, this case should be considered as
"disposition.”

On the other hand, the leading tax cases also allow objection to "The

Results of Re-audit.” However, such decision does not have

g - n—i ] Im._ u!



theoretical ground because in substance the objection results in
reopening of the proceedings on the initial taxation "disposition.” In
addition, considering recent theories on judicial precedents, it is
reasonable not to allow the trial on this.

With respect to the acts of the tax authorities related to "Business
Registration”, precedent cases consistently view them not to be
"disposition.” However, considering the influences of business
registration on taxpayers and the coherent attitudes of the ruling
authorities, such acts are highly necessary to be regarded as

"disposition.”

In conclusion, in order to determine whether an act of the tax
authorities should be deemed “disposition” under tax laws which is
subjected to tax disputes, the following should be substantially taken
into account, to make a decision In a way to serve the intended
purpose : (i) the nature of the act itself, (ii) the purpose of a
relevant system based on its effect, (iii) the function of protecting
taxpayers’ rights ; and (iv) the overall structure of the tax dispute
system, etc. Thus, it is necessary to make an effort to expand the
scope of "disposition” as much as possible to protect rights further
and at the same time to set the scope of "disposition” in a way to

minimize confusions related to the tax dispute system.

keywords : disposition, notice of the income amount alteration,
deficit carried over, tax audit decision, tax refund,
business registration
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