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9) § 554. Adjudications

(a) This section applies, according to the provisions thereof, in every case of adjudication
required by statute to be determined on the record after opportunity for an agency
hearing, except to the extent that there is involved ...

10) § 556. Hearings; presiding employees; powers and duties; burden of proof; evidence;
record as basis of decision

(a) This section applies, according to the provisions thereof, to hearings required by
section 553 or 554 of this title to be conducted in accordance with this section. ...

11) § 557. Initial decisions; conclusiveness; review by agency, submissions by parties;
contents of decisions; record

(a) This section applies, according to the provisions thereof, when a hearing is required
to be conducted in accordance with section 556 of this title. ...

12) Vermont Yankee Niclear Power Corp. v Natural Defense Council 435 U.S. 519

13) § 555. Ancillary matters

(a) This section applies, according to the provisions thereof, except as otherwise provided
by this subchapter. ...

14) § 558. Imposition of sanctions; determination of applications for licenses; suspension,
revocation, and expiration of licenses

(a) This section applies, according to the provisions thereof, to the exercise of a power
or authority. ...
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94) Civil action for deprivation of rights
Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes of this section, any Act of
Congress applicable exclusively to the District of Columbia shall be considered to be a
statute of the District of Columbia.
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<Abstracts>

A Study on the Exhaustion
Doctrine in the U.S.

-Focused on the Deference of Administrative

Agency’s Initial Decision—-Making Right -
Ko, Jae—-Hyun

In the U.S. Exhaustion is the doctrine which is related to the
issue whether the agency has internal procedure for remediating
errors that should be used before coming to court. It has been
developed as judge-made common law duty to exhaust
administrative remedies and as the statutory duty exhaust
administrative remedies. It is based on the principle of separation
of powers in Constitution and it can allow an agency to exercise
its expertise, enhance its dispute resolution function, make the
adjudication procedure more efficient and lesson the excessive
burden on the court. The U.S. legal system shows the deference
on the agency’s initial decision-making right with exhaustion

doctrine.

Exhaustion in the U.S. hints on the Korean judicial review system
of administrative action given that it reflects the U.S. court’s
attitude that the agency’s initial decision—-making right be
deferred. In relation to the reviewability of the agency’s
intermediary decision, the Korean precedents only treats it as

whether the agency’s intermediary decision is the administrative



disposition or not, however they need to have more flexible point
of view in consideration of the agency’s initial decision—making
right. Because the review of the court on the administrative
action in an early stage of the administrative procedure can
prejudice the essential part of the agency’s initial decision-making
right, the court need to reserve its power of review on agency’s
action. The latest bill of the administrative litigation act newly
provides litigation for mandatory injunction and litigation for
preliminary injunction, which provisions emphasize the -citizen's
access to the court rather than deference on the administrative
agency’s initial decision—-making right. Since the amendment of the
Administrative Apeals Act fortifies the adjudication character of
administrative appeals, Korean legal system can consider the
change in the provision of Administrative Litigation Act, which
states that the petitioner against the agency’s action can choose
the dispute resolution procedure between administrative litigation
and administrative appeal. However, given that the exhaustion
doctrine based on the court’s deference on the agency’s
expertise, independence, effectiveness, at least, agency’s initial
decision—making right should be considered as important as the
citizen's access to the court in the practical management of the
legal system. This study on the exhaustion in the U.S. will help
the discussion on the desirable tension between the citizen's

access to the court and agency’s initial decision—making right.
Key word : exhaustion, agency’s initial decision—making right,

intermediary decision, litigation for mandatory injunction, litigation

for preliminary injunction, administrative appeals
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