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Protection in Denial of Justice Claims, Virginia Journal of International Law Summer
2005, p.8180lAl THQIE). ; "A stranger who, in the guise of a friend, enters a state whose
policy has been the friendly reception of foreigners, even without giving any expression of
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NS A=, ILC /b At ek ol g Wt A1
(General Principles) #|1Z%(Responsibility of a State for its
internationally wrongful acts)olA "Z2719| BE Z MM QHHUQ= =
7o ZHA MAS fHtstCh"ar g3k 913,60 A2Z%(Elments of
an internationally wrongful act of a State):= "=7}9| ®alZ HIAHA|
7l =HE Ed= © 2712 HEE = Us @ =719 =H /By
O|F LR Ee 2EZE US 0 HESCE" AL Q)
0. agez 7kt ool Al AlFdor st -9 VS oAl A
ARAL el AR, oyl =] B ARE It T8 9

ﬁu:ii.l%‘:’lﬂﬁ.ll}l

4) Peter Malanczuk, Akhurst's modern introduction to international law, 7th edition, 1997,
p.256.

5) 1948 UN E3I0IAM ILCE &S 0|F '=)t#AY'2 24Xl 23l (codification)&=2

KNBEAD, 1955EH2H HHO0| AIFHZUH, 199643 ILC= =ItHY RE0| 28 HEH=x0

= THEISI D, 2001 BECIXl &Sl James Crawford W2 =& o0l f =E 'SIHH

AR EOH0I 2HEH 2001HE ILCY £0l2 2A2CM, UN E3I2| SCMKX LRUACH I+

ARTEOHO A FRAY U8, =4 S XAME WEE James Crawford, The International

Law Commission's Articles on State Responsibility—Introduction, Text and Commentaries,

Cambridge University Press, 2002, &ZX.

Article | (Responsibility of a State for its internationally wrongful acts)

Every internationally wrongful act of a State entails the international responsibility of that

State.

Article 2 (Elements of an internationally wrongful act of a State)

There is an internationally wrongful act of a State when conduct consisting of an action or

omission:

(@) Is attributable to the State under international law; and

(b) Constitutes a breach of an international obligation of the State.

2 H

S

ol



HE 7hd,

el=pelell Mg oo mw], Ea= ol ik b s ol
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Ap o e=ele] 1Y, B 7 9=ele] Baref Aumls Hod A
7b Ade dedAlE olF= AdelrE sty R, w7t 94%
Ao ool #al AEafok b= wgstE Hade T)Ee B =9
ok, 71ek S7bEqle] wAshE 23 9 EANAE, FAFY Sl i
w=o= FANARI FAFAHE Eehe AW L] 278 o F

Al 7%= Sf
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II. 92 d$71FY ¥A - FAF F47|F(nternational
minimum standard)9 A

Aratg oz 19A417] ol IFARAA FX =] ¢=rel, 53] 9+ F
ARALe] et ool ek X dsk =Ao] Tt A 5HxUt &
A} 9] Z(capital-importing country) 5 Atk Fx}7} o] Fojx o]%

o= = FAALE W=TH sEstA Al FaPAR EFafof
dote Y-S aFsiE Bol wele], Mg Axlm FAY AERFET
(capital-exporting country) &< FX=¢ FHPAL = A Y W&
dggt Aeko]l ThsiAor spar, 1 FAMAE FAA FHA UIE
(international minimum standard)el] V| X% %3}= Aol F279

AL 5 F v T8 gt
1. National standard(]=% 7]&)

"7l 7]F(national standard)'& A xpakA o
A= AR o] 2 AAS Ak &, 17t HHE



=° os =2 FHEANL, FHEET Tk

W=l 7lE2 29 2=)lel et xpe] a9 AJde] 9=l FAat
oF olRlE FEsty] A WA A=A o=mlelAE W=l eLdd
AG-S shAte BHoz AAE ZelJhY ey 19417 SEv =
7he2 obA A" AAAAAAE ZEFA XF AL, A4 VS
of AAMst kAol W a5 AL g Y] wZel, § ole
ool HTF e ENYH Fhmo] AxmE A7|7] 93 o]gow
F okt 10

TEm stAbEe oxs tid o=dE Y WSt Carlos Calvos
"QEOAFAAE O =7t W=Ea 22 B 2 He7h A, O
H2 22 F8E s Qb TE 2= 31 LRACHH,

= 2l I
EARA=o HEUAML FHE = AL, B = g0l
Q

=0| 7tset o, FHMHYU FH= U2l AuHN HoH HAEFOM
X e =lch " 43k up glth1D

2. International minimum standard(Z#]%3 34 7|&)

19-20A417] 2744 Fn|27159] 1Aa)
F AYHLEL F7 AJRFEI Qo)A
s BHIANRA A H2r)E e B0k @k F39 g

SAH Arr)E e olBw FAZEFE F7te] g=de]
F O wad T FEuers REe, A aTe
= Hage] e FA ool Bri Fgolth 9 o2 ulgFzt
BEGTL el Ao ARAL wAdE Fa Ee U A
A Ee = % glow 2 A)Ee EuAsle) dubd Hxo] wr) A%
Hojof Su, YEWE 1 oo A8 WA Taa ks glo] 3

8) Mold, &l =HY 22 - 021 Aldl, &tS AL 2011, p.647.

9) Hold, supra note, p.647.

10) &Ql4, supra note, p.647.

11) Jan Paulsson, Denial of Justice in International Law, Cambridge University, 2005, p20.
SHH, 0ldst &2 |AE0A 1889-1890F& &gl First International Conference of
American StatesOIlAl 2AIEOZ SOIEY D, OFOIEI(Hait)E M2l ZHEIOIHIZIDE =2JIE2
OHEURIZ 01248t HXI2 recommendation2 THE{SHACE



e BT Y AP AHE D F fotn Brhi

Qo FriTEel AFule] Al Qe Aol i 9

T3Fe] ul(gun-boat diplomacy) & AREStE do] HIHAS)
Romg A= EE dAXEZME YWY 7|E'S 985te]
B 3 A(diplomatic protection)?d] AIZAES FA AL a7 AN
Aol AR o,

JE oled 1Ee AgEA N9 FARATORAE W
57 Ua I S 2 vigel BE olma AtE v 9
Ba, 9%¢ FARE 9 %

ZA, 71 olsh FAFE TR PAE D AFse] wE2HA 51,
T olelE EAgATe] AAAAL P wep TE G Se) e
oA BB TAE WA B g sk 5 Bt Agle] ol

A Aot meAd 9 712 o=l FARRe] A e b F

AR 2Zp2bell dig s RSOl v Estths Hldo]l A& A7) E AL

AAR 2=l FAE FASH she adlem wds v °
A 2 AAAE 7] oA H AT

ArbAQl =4S AA =l T o= FAReE £4 A

= FAFAITS] HAlE Folu arrlel tig te-rE

A)274 Denial of Justiced] @3t =7} e] &

L 27e] APAgo] e 27499 B R

12) HQI4, supra note, p.647.
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e, ATE A THERE AfEe Qon FAYBE A
Mo wAe thE ARolwel asle) we @ o5 WAl ¥,
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13) T. Baty, The Canons of International Law, London - John Murray, 1930,
pp.127-128(Jan Paulsson, supra note, p.380IA IHQIZ) ; &1DZ <Yuille, Shortridge &
Co. case> AtAHUIM Senate of Hamburge 1861E& 0|2t 22 AXNAM, ZE2EEZ HAS
oHZ2 oo 22 92019 MM Uold, 'Z=25Z sifo]| Bl MEZ2FE9| 2Xs =

NS 205D HEUl ADNoR W) ofus YHAS WA & gis o1y, Tosy
M=o 1 wglo] giEskelol tislo] SEP sl e ANz Rosic.'s Nz BE

&t Hi= RUCH
14) René Lettow Lerner, supra note, pp.275-276.
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7hel Aglo] Ada) Eeislo] AARTE A B NN A
Ao g H|dsh= A =
= Aw 2 w7k FEd AFH o
oJolALh15) o S L QoA B
FARe] A7IH T
a9, Bol @ W WAAY ERAS ANDE, olE B TE
T slvte % Qdvk 19309 dol =AY His| Yo A=H
Guerrero Reporti= "=7iQ| LA H|XHO=ZE EEE QY QQoo=z, ot
40| ot Lf2X|H ofifet ZAHME ZXHe=z CHROE == gith
SO EX5t= ofiget =Bt EI 2 7| A AL (Res judicata)'O]
EICH"'a B7) % 5} t}16)

ool wrale] el A HE AW AL teledE 27k

A ICJ 2749l Eduardo Jimenez de Arechagai=, A|© Al7] o
SARGAN = APHZE ] gk w7 AQlE dAstEH FARSS
gt "QEY AMHZEEO| CHEE F7HHQO| QIYE|7|0f O|2 L At
g2 = HE REEFH =EE0 AL, 7I2R2H SEHEY UX|=
RCE AMERC A2 YYEFO oo MdE ®Oo|L, HFEFe AF1t
g2 dMoz JFV7|ACREH Z8 20" 3317, <Azinian
v United Mexican States AFA>18|A FAAARE= 9 FHE 28

o 4

15) René Lettow Lerner, supra note, p.279.

16) 1926 Committee of Experts for the Progressive Codification of International law0il 2|3l
THEHS! League of Nations Document C.196.M.70.1927.V2l questionnaire No.4.0ll &E(ZA
?I2 : Gustavo Guerrero)(Jan Paulsson, supra note, pp.39-400lA THQIE).

17) Eduardo Jimenez de Arechaga, 'International Law in the Past Third of a Century', 1591
Recueil des Cours (General Course in Public International Law, The Hague, 1978) ; "... in
the present century State responsibility for judicial acts came to be recognized. Although
independent of Government, the judiciary is not independent of the State: the judgment given
by a judicial authority emanates from an organ of the State in just the same way as a law
promulgated by the legislature or a decision taken by the executive."

18) Azinian v. United Mexican States Case No. ARB(AF)/97/2, 14 ICSID Review—-FILJ 538.
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19) The Loewen Group, Inc. v. U.S. (Canada v. U.S.), 42 I.L.M.811(ICSID 2000)(0ldt
'Loewen Jurisdictional award', para. 47.

20) International Law Commission, Draft articles on Responsibility of States for
internationally wrongful acts, UN Doc. A/56/10(2001), Art.4(1) ;
"The conduct of any State organ shall be considered an act of that State under international
law, whether the organ exercises legislative, executive, judicial or any other functions,
whatever position it holds in the organization of the State, and whatever its character as an
organ of the central government or of a territorial unit of a State."
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B4 EE AAEEA 2 AE B4 AR 5 ATAAES ofs
ewh, wAke AwAR AP 27, vl gPge] 21 Sow B
she A% Zhs s,

2. AR FREAYLAZA) Ba 2R

7b AL gAY BE £F - H29 3AHprimary wrong)$}
o]2}% 3}A}(secondary wrong)

AP g sl S 7ke] HQjo] A
&ol Hzxo] Halo aFet=A, T2 Hxo HHAES HER EX
L ool thgh FA7E AR o] Fof A A ¢
&

(D389 A2l 'H %9 d-AHprimary wrong)'+= SW¥3 A3y F )
ZHg glol WY #dely A so] 1 AAR HPAE FASE
Ag-olt). olE Fo] ARRITEEY RIAREA A e=rlo] Jare] X ffef )
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A Fom AYTATE o] FoAAA e A, 5 olEn 'FEHE FA'E
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AR x5S 'Denial of Justice's 'o]2F4 kAo A g-owk wkAEt
T A= Ae® A A F, =elo]l daEA FAE =
A4 Rkl APHFATE AFE A Sl et &=le] Fgh
HAS e Afdde Aol & gz Ad B APFATE AR
A5 obH il B Aolth2d) ey o=elo] duRA Hels A=
Aog Alg-azk el g W ool HuEA Hels HEstaa PH
Beole A APHAAE Foubx] XA o= 'Denial of

Justice'= Z#slo] A4 IS =5 F87F Joh2d wapA o=
'Denial of Justice'®] HWTE A3t 2AHQ 72 2 & glvta A
zhgtth, ey o]k e FolAl By upel ol A HAAVIE
= Ast7] g 'wEE Ao Fag 72U dh

U, g 2ATEY Add mE 5§

T, APHZNE I B St kel Alo]l ZAlE %
HtE oty s = rH Y A met v Zo]

(DY A= Ul HYol TAH S gl
o L7k FoF oA Fud ofF &
2)FE9 A= =l Hdo]l Iuirel As)
U, Sy HS 25 A4 &5ke] U of 3 A A S
o FFES ol AAMEl HED, ZAlY FHAT|E 9
'Denial of Justice'dl] sj@st= 74 -%-o]t}.
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oY
o S

BTN

jud
=

Nav%
\/

23) GrotiusE 'Denial of Justice'& @ L|LDCI0ILE RSP KAFO CHSH EtZ0| &el=ol D2t LHo Lt
A 22 Z2, @ HZ0| SUGHH ol etollA 0IR0A 240] IR HUst L2 2F[RotU=
Ol, Ol= Denial of JusticeE 12N PHE FSIA2LE HEYSH ZLR0 SHESIH E= Al

2t0let & £ QUCHJan Paulsson, supra note, p.62).
24) Jan Paulsson, supra note, p.63.
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o] &, TulHol A oFe B2 gFE HoE At U=
Aol wli fvke]l sAldl =AY finke]l & & la, FE =Y =
'Denial of Justice'd] sEsls FYE= T Ao ZAH Yulo]zx} W

st 9 IEelA K=

Autel] T F= Y& Aolth o5 =43
A3} ol 9 A2 A

o] ¥ (1)%‘ (&leﬂ]%]
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Aol Azp AANe QF/A YWET HbE = gl o]‘— w7}
o] ApMFAo thatk xR kol Ayt 2 Sy Ak = (D)%
ol sFste= shate Aolx (3)FF 9 'Denial of Justice'd Gﬂ%é}-‘e

= = (
ARQroletal 1A E 9o M2 I7HAQlS WAL F Qrial Ho}
of gt}

(3)+3 (Denial of Justice)®] sk, ofeollA] x5l HESH= vt}
Zol, w77F el gk ] APHEE sl %:L &= A
A HavlEs =T gFE THAINA XS Flolnm sl o=
&g =7 qlo] WA ST

gy BR Ax a7bdQle] B = iy Rkl Eaek Ak A}
H 28] 8k2H2)¢}F 'Denial of Justice'el]l ©3dt= stAH3)E FiEsh= A
o A F-E] A ATt

I Agzgel o@ =7149 4¥e 7120249 Denial of

Justice'

1. FAA JA7|F2 249 'Denial of Justice RHETFA| Y] AX)'25

25) 'Denial of Justice'=s 2UNAME S4& 'MHEHE' L= 'Hol9 HE'et) HASCH 2Lt
= HIE4 'Denial of Justice'? 2/0IE ZEZSHII0N MA= XILXIA @A6t1, EXie= XL
H S0 [Metd 2a0ME '™ M0l ot B2 AE6H0 1 HEdn 28y, dela
H ORIE #HIH doste &, =19 Jj2dol 22| olL'E 2l0lsks 'AME(Ri%) 012t
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S7FE AP EEol o f o=l dafel =AA AYs A 7 Yl
BE, w7k ggAd s AMAAE FA, AlssioR gk %7}5

FAWY AT AR A AN A4S BEF 9FI} Qa, ®
@ o908 9T FEY 5 A B 4Bk APRAAE A9

2 9% glrk.20

Ty =7PE w7 BE ARad ARt b E Ae
AL obd ¥ mpRbA R, APHAE I Bsto s e 5l oA
A YT Yl @ FAA HAV|E Feske gie-E & Aol a4
Woli, wAA HaviEd wdsts g JriE A ofyete g =
7 Qo] WHASHR| = =1}, Fitzmaurice= 193249, "ZLHEH s A
o EhEot StAt= =7HA %% PEAIZIX| d=Ch L ™7 vp glaLzn
Charles de Visscher ¥Ab= "ILi#Q| Chest 22 AME XS HE

9|

of 7|etst 2HE HLAE Az MYt 4= QIC} Errare humanum
est(A= AZHA) - Moo 7|get < Mol GitH(error in
good faith excludes responsibility)."2}aL A1

olelg Wekel A, 9lFtelel oo %fao}oa Ay G
T =7l =7 a7 'wAl4 47| (International Minimum
Standard)'¢] ¥}2 'Denial of JusticeRAFHFAS] AF)'E 1A &S <2
Folth thAl @, Wbk Bele Halwe uARCIA APHE A
£ ARSI, A ARE e AN 23lY AFAEY FPE T
o AsSHE A% ol AMTAL AR AFshs Aot

2. PETAL AR AdS GA4 74

AP A L] ARl 7S FTAlo dE] wdEoe] AW AH A
(private reprisal)'e] HEol|A 2& 4 Qo). 3 o7} Yol A HIEHA

o,

-—

= E0HE XIZ0t0, 'Denial of Justice'E 'AFETHI2l HE'2H FSHIIZ St

26) Andrea K. Bjorklund, supra note, pp.818-819.

27) Fitzmaurice, Sir Gerald, Hersch Lauterpacht — The Scholar as Judge, (1961) 37 BYIL
53., p.111.(Jan Paulsson, supra note, p.73.0lAl THOIE)

28) De Visscher, Charles, Le déni de justice en droit international, Recueil des cours de I’
Académie de Droit International, 1935/ll, tome 52,, p.382.(Jan Paulsson, supra note,
p.74.0lA TOIE)
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e AR dES] W B I S AU 535 HE A
7b JIAHAATAL shar, 12-13A71F-E o] & AP EAe] g !
B3 7}=(letter of Marque : lettre de marque)'d] oo ]3] A
Ak gheh &, oA {o)S Hawke o)l 1 f)Fe A A
Ho] ARTY o] oy A APHA FATY EVFsE A o] oAl o
5 34% AA4E A Hi, Exd dFE BT s dRegle
W, o]& Wk =le Fsmvt B IRIES AuE =gEs darE
4 ATk 329

olelgt AP TA] AX'= ool o]2YAE 'oud BHoH' YA}
o] AAl Ao HFHJHAETH 22714 BN AFHEd '9ud w
s #Asled= of A3 A1A 1L 1. W DIEelA B 2AE] A
HEH.30 =, Hsf=el ofste] APHAA o] ARTE WA sk g0l !
g ol A FAVE BV RAow HEo ) eale] Baol
ARl B koA SuA o sS4 A |tk Aotk

o] APH A O] ARlel] Fek FFpo] ZF AAFRF, A T
AERen, el oig-of dHE o8 A A, A9 V|E
o8 A8HOEN, AYPTAY AF'E Qo] 7P o] gt
A FGFHol FEEo] gy 1927d FAIHSS| (LD 7 A gsk 5713
Holl ¥gh ZQb% ASZANA APH A AR i =7t A ]dxit
I AR F Al6xdA Ik BRE Y= B 54 7Y FA4A
of thgh otojol] oste] AjHAe} FAo] WulE] Hoo] whal= A

ool thsl ARk FAHF ek

3. WPETAY AR'Y WF] BF £

29) H.Spegel, Origin and Development of Denial of Justice, American Journal of
International Law, 1938, pp.64-65.; De Visscher, Charles, supra note, pp.370-371(2& A,
TTHERS] A, o JHE 1 O SHA 29|, p.214.0lA MolE.).

30) A& A, supra note, p.215.

31) A& A, supra note, p.216.

32) Yearbook of the International Law Commission, 1956, vol. Il, p.228(2& 4, supra note,
p.2220lA THOIE).
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ARE "M QEERCHME, 7Y Yo M¥E= HOo|E ot
A4k vF 913133 Alwyn Freeman 9A] 1938Wol] 'AFH Aol AX

"THEA VY @HEelo] HYEE JHE B Stut'ohal A AR BE

rx N

AEAoz AEFAle] AR'E 778, 538 ARl g ellA
AHE 583 Ao FROIALD 54 Ao "Rzl Fg o
29 T7ke]l AA APAIZEIS] AA7A] obf-2 g Al T80
oz Ao gllo, FAARl ZlEe] dHH ol AA FkaL, ZF
watet WA wet, e gty B4, S wet a2 ds @
gl gtAsks AEE Hol7l= sglen, dAelx 1 Aid W A
HE AT FA 7] o HrpsD

33) Charles de visscher, Le déni de justice en droit international, Recueil des cours de I’
Académie de Droit International, 1935/Il, tome 52, p.369("one of the oldest and one of
the worst elucidated in international law" ; René Lettow Lerner, supra note, p.248.0lA H
0Ig)

34) Freeman, A.V., The International Responsibility of States for Denial of Justice,
Londen/New York : Longman, 1939., p.2.("one of the most poorly elucidated concepts of
international law" ; Jan Paulsson, p.2.0llAl THOIE)

35) lan Brownlie, supra note, p.506.

36) Andrea K. Bjorklund, supra note, p.812.

37) Odd =20t =LES "MEIH HE'0 28 LISl =g &Rotn U=, Ol =HY
A EEE JIEDL LXGHK % B3R UL R =UEMA=E S& MoK 22 &
Z5 M40 Az 2 & AMEIAM HE'Z B[RO L= &, SHEA A= JIE
S0 E48 JIES It ULH
HIECZ AIAE 'AIEZH HE2'0 20 2 HES Mestd A=0, 1880EF ARAA
HBETHErA(Swiss Federal Tribunal)s < JHE0l "AIZIGIH &0l Qo 20E SAx BH'S
BlE0le S ATEE, HEA i HEE = Ul LES WEES BIE AL, AL
o 0l2{8t EiEE '"EAH(TE EXH)L METHL HE'SH 'AMA AIHTHS HE'E 2
S Z2%t= H2Z OIGHEIACE O M 'HAXOI AIRZ2HC HE'= Eel&Hel AlZF Lo =&
S 21, HYGHH A0 SEE JI20 o HEsS 2o, slE2 EXty SHUE 0IR2

- 20 - 1 =L

gt
=

LY

—
— T

-y
O

11



. AP TAS AR WF

Fi

of AZ theFst APETAY AR WFo] 7 =4 Lo
FOM 58 % S, Al g% Foel o
oyt mpR A&, 20417] 2§ JHdel olE A Bely
wa) ARFZ T AREYT Alolo] Held o] 9

)
ﬂ

ro= o
-
;9
e o

=

7}l

3 2 HJo x
o
_C(L

341
QLFIF
é>ir1
_ug
FXL

lﬂ?‘f& AP W7ol FHS Far, AP TFAe] AR
o HFE q7%1 dgasts Adsl, FA sAsteE As 2 d54 A=
Esle] 2= ARy 2 s

D @A Y= 28

a3 gTe ARFETY QPN AYTAY AR D A
de WA RS Ak 1 FAME AETA ARE A 5
A4k A Fok AFANA FAAAS Ax RE FTE £
stol, of@l F7bs]wke] ofwl FAW SN, 1 slwtolnt A9 APEA 4
A AAEAS BESD ARTAL AR AT F Aoka 50l

99 gle ol

APEFA S ARAAE JMA A Ao ol
Foldl FAIGEel A9HE Aol ok 9 AsE Hrk.

2) FA AX = A

AEHoZ Jud HH Prbe dPA oz Amylo] APH A
o] AF'9 IEAetE TS Utk oo Ao R AP A <
AF'E 'YuA Hs Aol o5 ARETFET WAl T AL
v 8] il (gunboat diplomacy)E A %3sls= A o
YA FFre gaAEL Yui HI A PALE AlgtstH = YAl A,
7o) o =dlel]l ek o= W=l th-(national treatment)' 7]l
olstHl Hsirke= I %”71], uA HoA YA el e At

RO JIZE X 22 Hel S2 EE56td, 'AHAC AMEIAMC HE'= Yol SHteln 8
ol A0 st del = OH,IEL ILI"*OIII o2 THZ2N st el Z&dte 210IACH
(KEAIEE LHE2 Jan Paulsson, supra note, pp.11-13 &X).

38) René Lettow Lerner, supra note, p.249-250.
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27 99 a7ss @8, 379 Aol HE AMTAY A A
g A A st gk olel @ Azt A ABETAL ARG 7
g ARAOE AN ANE AHETA ARG MAde Pes
A EE RAS ARG SR @Rl SNk ole@ Azl

0

g AAEJAAY, AE Aol EF3 A=, HAo]
W AAS dAE e ¢ vk Bskan, AR EAvt
&5 AAsE A 17 T Heda 2% SFiThSY)
F3] 2 Calvo doctrineo. & tEE =1,
Jol &=l Al F3ko] Fou = o]}
AP TRAIS] AR AT AEE g (ke ol th404D
WA T w7 v Ao
3o A Bzl GuerroZt #|&3F o] 248} 'Guerro Report's 3A] B2
s Beldoint gled, 9o BuA A @A ol d o] H:
= EEE2 28 R FEZE I (AT StEEE,
Alat7] &= sFaltha2)

|

r
e
2ol
9,
O
o

r
¥

=

H

rg,

=2

=

4

2

il

o

o

o

o,

™

r
2,
o

i)
=
of
ol
on
2
S

O =7 MeYls BEAIPIR] el

ol

454 "Mool " AR, FAAg Ak}, Ao
ARQS X, dodd uigk FAHEg g APgo] AP A9
Ax-rera Bk olef o] RA A Hape} B4 AA 5 WYY dA)
o AAeo ALS HE I A de]

Vattel 175819l ofn] ! e = O =3l=
oA RES] WA B ANE ASE AL HERA Ge R Q
AL 5 U A% BE AR 43T e A, @ FHAA ¥

39) Jan Paulsson, supra note, p.58.

40) René Lettow Lerner, supra note, p.250.

41) Jan Paulsson, supra note, p.20 ; "?ZQIEAA= 1 Z7l9| L=Z0int Ze ESE 2
He7t 1, O §2 HSE FHE = QICh 0 ZIFEXXIL TiE RUCHH, FXAF
A= HYMD T £+ AL, FARKZ =0 HHollel MZo| 7Isst st ZHAel 7
Mz gien, 2ud HodH sAGANAM HeEICh"

42) 1926 Committee of Experts for the Progressive Codification of International law0il 2I3H
e Sl League of Nations Document C.196.M.70.1927.V2| questionnaire No.4.0l &S(ZA}
2?|& : Gustavo Guerrero), para. 6(b).(Jan Paulsson, supra note, p.25-26.0lA Q&)

43) René Lettow Lerner, supra note, p.250.
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Qolsla Bapgel waoleha el et

E5, 19309 slol el 4] A JES 9% T s s
o) AFAFEo] U@ FAHAY B oA A, ApYTA H A
g uhg gol Festa Ak BIe AETEO AROM HIEE
o|Z0l0] Ch3t maHo| CHSH MRU0| UCL AFBTHQ| HEs 7, 2
S Xigl e WA MO Yol A EE MRS SO 5
Z, YHHoE M AERN TAHoRL oKE BIE ROl
S ol M, EE B 2Ho WOl AS O EXHCL YU
SYO|S MR Y= FUYYO| TRt Ak ABTH AR}

» 23
AHETAS ARE A A AR A
BoIst ThE vk glol AbET A Al e folvE /1F
e F =

1

2
>,

dlethal & ¢ glvk RFE AR FRA 9] A
AARA QL 7= oy A ARl = olm
Hoha0) El=7tE2A s 'FAA AT FEeAl =S
ok b= 7lEol AE A wpRMA R, AP TAIS] ARE
ool HIs AR e 'BES AN A= FAHsA M et=
A Aol 8t B o] vhA v e el
(access)o] & &H =k ¥ ofel, 1 o] Ho| ojugrtE A
Aolth, g FAo AT HE(reprisals)olyt Zthe] £
Ho@e ALE WAgE 39 1l (gunboat diplomacy)e] 1@ o]

é

Ol

i

ol

L

rl
N flo
e By

%

Wk &

;;
41 Kl _‘rﬂ  flo e Jo 2 rir

¢

(s

44) Jan Paulsson, supra note, p.65.

45) Research in International Law at Harvard Law School, The Law of Responsibility of
States for Damage Done in Their Territory to the Person or Property of Foreigners, 23
Am. J. Int'l L. Spec. Supp. 131, 134(1929)(Andrea K. Bjorklund, supra note, p.8410iA
THelg) : "A state is responsible if an injury to an alien results from a denial of justice.
Denial of justice exists when there is a denial, unwarranted delay or obstruction of access to
courts, gross deficiency in the administration of judicial or remedial process, failure to provide
those guaranties which are generally considered indispensable to the proper administration of
justice, or a manifestly unjust judgment. An error of a national court which does not produce
manifest injustice is not a denial of justice."

46) Jan Paulsson, supra note, p.58.
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NE ojuAw %Mau} oqm A% gk AP TAle] A
sl 2l A gk AH ARl Jan Paulssons A= A}
Aol AFe] eju]o Tﬂo}oq ”=_1*7f7f A=ASoA 22H22 25
8t (fundamentally unfair mannen 22 AtHZ FEMSIH =714
s Aoleta ZwA Aola] e Frkan

3 A AL AAE HaH ARHOT o] b5
Aol A7k ApHTAL ARE PSR RARGE Aash e
ARl AL AYAT A spets] ol 2 71%011 B3 =40l
A7)l AR ASHL Y Aol sk Zelmz 3 FAHS 7]
& clsleln FAYY ool Al A}w 7%, A
AR A ARGH 7]E o R U], 2 ARRbel] H]Fo] AR V| R

-

#1372 Denial of Justiced] TFAZQ HFH7|E - AHIEY

L AAZ-1F JTFYY3](Mexican-American Claims Commission)
¥4

1. Neer(U.S.) v. United Mexican States(1926)

47) Jan Paulsson, supra note, p.4.
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L3R e dele HEE2 IMA 7T HAME AMOE 51, 2=
ol et th7t =MA HllS 4517 flshM=, F=g Al 249,
JAo|X 0ol o|F9o| ZAl(an outrage, to bad faith, to willful neglect of
duty) L= 2= 2|80l ZEHQ A0l EFsILtn =2 ==
THH 7|E0 DSt 22| 0 0|=22{0F B} 49"

2. Chattin(U.S.) v. United Mexican States (1923)

td#gel Al Sl Vollenhovens:, AW, 459 P9k 54
she] AppYe] algle] A9 7 %ol "REst W ool mo|xol
o|fo] BA| EE OfES MU Q= AT T Wolo| BE
(an outrage, bad faith, willful neglect of duty, or insufficiency of
action apparent to any unbiased man)"oll °o]|2X] &&= g TAYG F
=31 A AA A= FEThar K QET).50)

OI. SAAFE A #A(nternational Court of Justice, ©]3} 'ICJ) &ZAH]

1. Barcelona Traction A} (Belgium v. Spain, 1970)
Judge Tanakat™ w2 =7 A, whd Eolo] thFojxthH

48) Andrea K. Bjorklund, supra note, p.840.

49) Neer (U.S.) v. United Mexican States, 4 R.I.A.AA. 60, 61-62 (Gen. Claims Comm'n,
Mex.-U.S. 1926)(Andrea K. Bjorklund, supra note, p.8400lAM THQIE). ; "(First) the
propriety of governmental acts should be put to the test of international standards, and
(second) that the treatment of an alien, in order to constitute an international delinquency,
should amount to an outrage, to bad faith, to willful neglect of duty or to an insufficiency of
governmental action so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency."

50) Chattin (U.S.) v. United Mexican States, 4 R.L.AA. 282, 286-88 (Gen. Claims Comm'n,
Mex.-U.S. 1927)(Andrea K. Bjorklund, supra note, p.84001 Al THOIS).
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AREE AP TAI] AR )] diE] AAIEITE 2o w2, AL
HTA Y] AR "REIf, ¥, 2ot XM, AFEHEXSl ==Xl HE,
HHEO <sl XAIE EE, oot Fsotn FAo MHEUEEME= LHE
T Qs TWHig] EHEHO|st IbZA(corruption, threats, unwarrantable

delay, flagrant abuse of judicial procedure, a judgment dictated by
the executive, or [a judgment] so manifestly unjust that no court
which was both competent and honest could have given it)"e] 1<
7 S-ol) WAy} sD

2. ELSI AHA(U.S. v. Italy, 1989)

olgz]o} 3]AQl Elettronia Sicula S.p.A.(ELSD9] EE A& 7|
o] %+ 7]¥9(Raytheon Company, The Machlett Laboratories)©]
star AA=d, A Ao afrFEC] 9 FAME AFAtste] Wizt
akzt, olgrglobe] PalermoX| Al oS o= 9 3= et
t}, "= ¢ 4809] Treaty of Friendship, Commerce, and
Navigation(FCN Z°F) frboleta F3Fsti A, ojgtefol FH-E ICJI
A =3k T}

R AL, 'Sl =58 2o
A, FEFAe oW e = = o] ¥=
Al ARG A gue 9w HatAl &g
(unlawfulness)= Z o] WFE=A] 2Fo] A (arbitrariness)?]l -2 ofy'glal
A A AT

o] wWj 9 AFF= ¢ '] A (arbitrariness)' S "Ho| HEH™ Kol 1
OfF BA| ARHAE HHEEo 40 342 FAL MOk Z2tA =

2 2{(a willful disregard of due process of law, an act which shocks,

P 25E AR TE 2A

L
roox W
)
L
o
X
&2

2O

fr
o
L
K

or at least surprises, a sense of judicial propriety)"gtal * ¢} s}3it}.52)

51) Barcelona Traction, Light and Power Co., Ltd. (Belgium v. Spain), 1970 I.C.J. 3, 6-11,
17-49 (Feb. 5).

52) Elettronica Sicula S.p.A. (ELSI) (U.S. v. ltaly), 1989 I.C.J. 15 (July 20), para 76. ; &HH
2 HAZEES 2 =8 A B4F0 RS3HEAO0I IJisHMlle &0l SCX 21,
administrative appeal®ilAM2l XI¢HS OIECIOtEA WE ZHE 2756t 20| JAJAE 0
AERRE HL 0Ol HYGHR LM, HYEIN R, XelFel 82 Qb= s2 0
22, 22 9 &80 FCN X0 RIgtsiCle =82 25 BIEIALCH

=
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o5t ol FAABAEE AWTA ARG AT Yo} A
A% Aoje Agal gk en AN S 9g F/He Agen
AL APTA AR J1E, ATAS ARS Bt o
B A AANFE, FE A vel o] FAFEAGLEA
SRS AN B4 FHE WA T Sk

o u2

i)
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HI3E Z2HEXIHA™SI]0|A{2| Denial of Justice

2 FARAFAFA AL eldEA gF FA4 47 A
Wdel AR 58 7Aooz o] FAFAZS AU FAE A
sk AHIZE 278 gk 7B 2REQ iR e AR, T
So] FIROERE LelHe] EAlstE Ro] ohe Fshvlwe] st
g gl nAR O WolEAA, B, VSl Tt U9

LA eha wAA Aol 44 TAS T 5 Qe FAGAEA

L SHAE 2 b

“fET
F7rE A= e Aol ol = AIFAY

gt A, FAFEAEGTAAES] oo L APgE g o] T AR
AFATA 'gde] HeA AAHoR HES o, ZAFAHASF
ANANA = FAAFHS o =le] gl #ek FAH Harv|sozA <
A== 'Denial of JusticeRFRHTA19] AF)7F IR AA7IEo] H+=
ANA, AAY 22$A], TAPGS 1T 2AV He AAHLS FOAdA
dEE ot dvk B v APHFAIS] AR AATEoled, o]

oA TAY] AR AFARE WA FAH NF A Au

A1 FAFAGRFA

L SAF2EA

53) Jan Paulsson, supra note, pp.2-3.
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1. 99

FAE A (Investment Treaty)'ol & F2AF-A= o] =< FA5
Rz HHox2 o= FA HIMHES Aok oAk
(multilateral investment treaty, °l3F MIT) %= %AF{H(bilateral
investment treaty, ©]3} BIT) FoFS @3},

FAFAS 2 W&ol wet B2 Fx=o guiiel wet 8 F
2ol 3 B3 E FAsE FAEEE 4 (Investment Promotion and
Protection Agreement)'¥} T2} 273714 Esl= "FAAFIEA!
o2 vw g Utk vt Aldg g BITE 'FARGEA!
of sjdstir, FTASF Y FAFA LS "FAAF3E R ol sjdsiet. F
AFAE g, AAd FA wep oA, A FAEA e A9
218 A (regional investment treaty) o2 & 4 t}.5d

FAEEES AR = T2 Boof gk A

| AdHE FARYE

& =of, xR doo FAFANA A FAEAH] NAFTA
s A5 AAAR YFE 8 5ke Part A
TolZth Part Bel 54 "ZX|

SECEel RS S8 YRS HYEAE
HASIE, EXEMO| s|ES {3t HLEZSS AK|(mechanism for the
settlement of investment disputes that assures both equal treatment
among investors of the Parties in accordance with the principle of
international reciprocity and due process before an impartial tribunal)"
sh=dl ltkar WAIEe] 9lal, NAFTAE oleld 238 £ Hxf v
1 EAPA7)E STh50 NAFTAS 114 o Asle] A7|% 5, %4

54) LUME, =229 ZMEXAE = ISDS SSH=0
2008, p.8.
55) =&, SIOIFTA SXHE0F 7, B2, 2008, p.3.
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2. A2E%

7t FA A A%
=do] By|agd 195990l AAl HEE AT FAPPE AAS
olF-&, AAS BITS A2 Atel= HAF S7kstobzt 53] 1990d ] o]
T Foore] 2011 ¥ Al 2,83370¢ Eolal A 5D AFHFIEA
(Free Trade Agreement, ©]3} 'FTA'g} stthe] AZ2= A= F7Fsta

g, daxd AqFgPEed NAFTAE 1991d 29 vl=, Ffve,

HAlFe] AdEC] NAFTA FXALE A RS o] %o, 1992. 10.
11. AA=le], 1994, 1. 1.8 82 FF = AT

. $Evete] %

SEveEts 593 19649 Hx=2 BITE A4 o]$F 2011. 12.
AA7HA 92/ =2 FAFAGS Adsa, 1 F 675 AL A
FHAo] wagw Aeolths9 Yol #uyel= 2012, 6. 260 A, #H
d, 47FEE, EFTA, ASEAN, 1%, #HF, "=, ¥7], FEH|ols}
FTAE AAs3iaL, 7 F H7], F34Hokete] FTAE A& s 770
&% 9 t}.60)

o N o

56) Benjamin Klafter, "International commercial arbitration as appellate review : NAFTA's
Chapter 11, Exhaustion of Local Remedies and Res Judicata", U.C. Davis Journal of
International Law and Policy, Spring, 2006, p.413.

57) UNCTAD, World Investment Report 2012 : Non—-Equity Models of International Production
and Development, United Nations publication, 2012. p.84.

58) RelLictet ==, =22 2012. 5. 13. "EXNEEHES E(Trilateral investment treaty, TIA)'S Xl
Z5I% D, =3 HIES 251 UCH

59) AUSAE EHOIX, 'Reltet ENEHEE MZSE(2011. 12)'
http://www.mofat.go.kr/main/index.jsp

60) AUSAHE NRLEEH ESHOIX, 'St=2 FTA =& &
http://www.fta.go.kr/new/ftakorea/fta_world.asp
felLiets 01=1 2007. 4. 2. SHOIFTAE XZSt =4I, 2011, 10. 12. 0I= 2S0AM Ol
o0l SUEAD S=UAME 2011, 11, 22. =8| HIESS EXE Ot 2012. 3. 15, €&
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I FAFARAAE ISDS date] A3 &4

1. A58 2ARAS
FARAT a6 wE BAsAsde] nAsEs] ojdel FANY
AEHE FAR-RA BANARGE A FAR Aele] FAfA

T el FARE g AY AAHew AR Fas P9,
e wao] oA REPS BAT] FAFATS Juw 237
H BANAS THE B9 el B 9

7t ANQ1A A A AR
Axpe] st A BRE, FA=o PR Qe FHE JS Y=
FAF AT W] Axbel] wet 7 HEo] gk S AlE ek A E

A3 7124 FAFedo|n. AT, FFolY HY F

< AR 5 oy, Uy A(domestic court)ell <]
T s ek YA ATEE sk Ao tiEAd g
o .

a2al el Aol AR Al AIRE H
A3 HeAd = 7HA AL 71 e st o] =
of, FAIAFTHAE Y=lo] Ao o=
7] ol el fA T FHFAEAGE BT vpE S Qs o] 2u} !
U d g A A 2 A7 9 # (exhaustion of local remedies rule)'o] ¢
HQlaL, o] A& A% Fon|sttt,

e
5 P
>

Jr
ki)
|

3. 23718 29287

1) 93 H 3 (diplomatic protection)
AEHo=Z e TAFHE o] AAlA o}
o TAEE 7 7Y golu A7) AboldE &
Aoz AARX = 7= Ao F&HU). ojH 717t

—d
ah)

(o]
)
o

N

CIUACH
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A FEE ol 2 =l Bae HElE Y3 ol 7R o]
ol 1 A4S AN =7 il w7k dAlR SsAAA
4 Zdto] vtz AW SA} Emer de Vattelo] Zersh
'Vattel®] SJAI'S1Hl, Vattel> "QI=0|A LHE L3l At THHEHE
dE HEsg dHE|7F Q= 272 ES|st Z(whoever ill-treats a citizen
indirectly injuries the State, which must protect that citizen)"o]2}aL 5=
ol tt.62)
of21gk o]ZA <l ojAle TATt], IAAYPAR St A=Hlo]
ool A daElE A2 AF JeliAFe] Bxo]l 25 Bustal Eaflo] gk
WiAS  ATste dx e f@EE 9w’ B3 (diplomatic
protection)'#}al dt}63) o] dk o] 22 ZLAo Pz, LA HIT
de w7h AN A%H Aol T ofym, ANaAE blslshol
A7ete Aol ket ~sze] AgE Papets Ao Brked. whehA
AAl, owE By ew, ofme Wl S & AJMAE ExddA @
A= Aet6d

2) TAF WS

T7h= YuA HIAS PAatsto], vpgA e A= Ao A W
X(negotiation) S22 EAS AP o} 2= & 5o wyo
2 RE(EF reprisa) g 7}87| = &S

GARARE e doe] o w4 Af-ele A3 HY
of A& =t o] Wt AA Adrt GAt=ol| FEHE s
HA(TA, APFA)H, FEES 2EA] ok BIAPH A (Y uA]) s A(
A, S0, AAN 28)E dE 69

1 T 'TAE A MY HEA 7|9 dlol1 AT A A
(Permanent Court of Arbitration, ©]&} 'PCA")T}. PCAT 100707 |
= o7 oAb o2 7 AR EA, 1899y A1aF 3§ o]

61) Andrea K. Bjorklund, supra note, pp.821-822.

62) E. de Vattel, The Law of Nations or the Principles of Natural law(1758)(C. Fenwick
translation 1916), Book I, paras 71, 73, 77.(8 24, supra note, p.3490IA HOIE).

63) &old, supra note, p.348.

64) M4, supra note, p.348.

65) M4, supra note, p.767.
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1 3t 3o Ad" T=A FA49 Hsl4 A2 g 2k (Convention
for the Pacific Settlement of International Disputes, 1907, #|22}
sielol A AR, o 2Ase] BPALTL, oEeAA BEHL Ak
ol gt onoA = AT B FAE gk FAVE B
HoFFAbmol o3 e AEE HEIEY WHE o] FolA Urt.66)

APHAH S 9 dlA] 713 UN A7)l s A AP A A
(IChHolt}. ICT+= gl <fs] 1945 AHEHUL, TAAEY 53
2 bR A HEE 156919 AAHoE FAAHY, ZAHS
Fel Aelgtct 1CJe] 43

83 2 TAY od wrtEe 9s HTtd
MA BAS sj2sta, §4 71750 g8 A7iE A e Bare
AL Fv Aoth6n ICI= dAAoRE QogAdAs 7HA R, 3o
W3 xS A A ALY ABEIICITHA A36% A28 FEAAS 3
A9 55 AQstae, 1 w7k B9 flole Al 3] H-¥A et

I 9o, 18401 o] F 19A417] E7kA] &=r<l F el ek oF 604

Mo EAHTYYD3 (Mixed Claims Commission)7} AX & o] o uA
Hod sJArtet =l WA A epdde] Avksr daS & vF ks 1
Foll A% Algiers  Declarations(General — Declaration,  Claims
Settlement Declaration)e]l 2JA3Fe] 1981. 1. 19. dlo]zo] A ¥ o]
A7HA F£43F= Iran-U.S. Claims Tribunal @A7HA] 718 &4
e ST LI] T stHE #HRAT9 9 Awihe LAARE A S
Ho] g, ¥e FFo AAAER FAHO Jon, W Fo Ak
= A (@ AA FAE AL 3,900%0l o]En}), gk A g
@ we wgo A F7hAW ) wAel sefs) )0

PCA 24! #AOIE : http://www.pca—-cpa.org.
CJ ZA! YALOIE : hitp://www.icj—cij.org.
ol

|
&0old, supra note, p.646.
Iran-U.S. Claims Tribunal 341 &AIOIE : http://www.iusct.net.

66)
67)
68)
69)
70) Andrea K. Bjorklund, supra note, p.827.
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A= el Adgt FAEAT7E EASHA EE TFeAAE i, T
Holl A ef Aol o]=RleAl E¥Astal HRHow gd 7eA =
A o o] HYoe] '@ WAl(sovereign immunity)', 77} $
o] Z(act of state doctrine)' &= Y&3te] HAF7|HS HAA T =
o2 HAAAR FATF o] FoAXA] &= A ==A Frh
—r4 gL= Q3 HllE Y2 A=A o=ZAE AALHA A
+ Mol AHZ FAE E AUl gk E2bd o=
—r%%} ICSIDe #|4%¥ <Amco v. Indonesia AFA>OIA F )¢
o, "SMSMHEXE JHAStE Olf B2l Stite, FAMAEO0| - 2
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IHko]l 1 HFE & g 7] Wil 'wA4'Y SR F E5
ErE FA2 rﬂ%%}%iﬂk A, o BoH YA A FFHA
7] wEe] dHRHow I daE
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—LI

Al e
T A ALY A% %i ] ﬂl HoH PA7E 5 &H k= o] &0
ANEA). RA, =7F] FF7F AAlE A
Yk =77k 2 A TRell #El] 27 gl F-

71) Amco v. Indonesia (Award, Nov. 20, 1984), 1 ICSID Rep. 413, 460 (1993), sustained in
relevant part, Amco v. Indonesia (Decision on the Application for Annulment, May 16,
1986), 1 ICSID Rep. 509, 526-27 (1993) ; "[ojne of the reasons for instituting an
international arbitration procedure is precisely that parties-rightly or wrongly-feel often more
confident with a legal institution which is not entirely related to one of the parties."
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M, AEE A ARHA A=, 9%
AR ow wae] Aejel s o} sl AlE
o]

GSrE W ohlch A4 RAAAFRE 49 BEL 4 sl A
o Agw Foelr. wep o)l FAAE mae] dejd] suA
DT 2xzel BAE TAT 5 A V1HE 24 HAQ

FAEA ] B vt e 'FAA-=7RE FAA DA,
ISDS dxafddl& dutd o=z O FAFA= Ul Y(domestic court),
@ g 9(negotiation), @ Z%(conciliation), @ = 4|5 A (international
arbitration) ¢ o] Uth 1 FAANE FAFAIATA(EE F
¥ A =7, Investment Treaty Arbitration)737} 7F34 2z % ¢l £
glAasdor dHx Qlal, ISDS7F & FAFAFZTALAAE o] st
= Aog A}gEH7|E b

olaltel A= T AFAFGSAALZ 3] o volrt Ay R} 76)

3. ZAEAHAZAA E(Investment Treaty Arbitration)

7 FARARY FARATAAE

FExrd o] wlE sk Fx13 A S A (Investment Treaty Arbitration) A

72) Andrea K. Bjorklund, supra note, pp.822-826.

73) L=, EXA-2012E S (Investor-State Arbitration) M&<

74) LTS, supra note, p.22.

75) SHOIFTAOI CHOHAM S, ISDSOl CHEH HIES 20| Aot =0, Sol 2E+8 St 2sst
=)t SSHHO| &, HA AN st ISDSE It AlE=ZCl &l 82 2HMIF MOl
Ch. 22Ut ISDS= MAH 0 EXNEFUA 2A=0 EXX BESE It AHNEXEA 0/0] &
3l f0f A= HE0l2, 0] FTAE HMRotHet: R2ILett MZst 22 EXEFA 010l
HTEE 0 JAe HEO0III% SiCh R2lLict= S0IFTA MZ O0I™ 85I BIT = 5HE H2Is
8100 BIT & S-EU FTAE HIQISt 6742 FTAOIAM OI0I ISDS &= Ta5t] UL BIT S
ISDS 80| gl= 8F YA=S =Y, ZA, 0=, S2ct0Al, IPIAEOICHLE A, "stol
FTA £XAF - 201 M =2 J‘HJHOH 25 A" orrRdEr 37d, ortHEtg|, 2012,
p.875).
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wo 7 5 SlelA & onke} o] B L AR FARAS S
FUE A FAE AVIE F A=Ss 1A folth o5 FI, T4
"aézé%lﬂxﬂE% AAAo| AFA ExA-Z7z BANAGHo 7

2
o AR S o8 S AES 7 ﬂx}e Gassn s, o
A JEn =

A7 MEAE AT FTAo] i FAAAA

1}. ICSID(International Centre for Settlement of Investment
Disputes) A
AAHA FAFG G 718 FAHATAALE Fel A= ICSID T AAL
g7} A A sk Bl Eo] 7 Ak 20119 AA7HA FAE BT AR S
4507l b=, 7L Fol ICISD @oF T3 ICSID F7hd Akt o] w
g EH AR 27970]a1, UNCITRAL SAGF3 S o] &3k A&
12671 0] T}.76)

Annual number of cases
Cumulative number of cases

mm [CSID Non-ICSID — All cases cumulative

Source: UNCTAD.

<1987-2011. FArg A 718k FAFAHEAYAH>TD

76) UNCTAD, Latest Developments In Investor-State Dispute Settlement, IIA Issue Note No.
1 (2012), p.1
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g, -gvelks ICSID FoF @AbmolojA f-Evebrt B FX
AT ICSID sA=2 AqgE 7hsAol A= stE=E, o]stoM =
ICSID Aol she] zheFs] vt

"m7ket Bp=TEe]l mRIztel FAREA A e HoF
(Convention on the Settlement of Investment Dispute between
States and Nationals of Other States, ©]&} 'ICSID ¥<9F), & 1965.
3. 18. A4, 1966. 10. 14. ¥aHAr}. 2012. 10. 23. AA 15871
of MWsldlaL, 1 5 1477/=0] HlEA S5 ZIESAHT f-2ut
of tialed= 1967. 3. 23. Fa =AU}

91 Fokol sl 1966 FAAH xHo] AAISP] sFIFA 0 A
T2+ A8 A A E (International Centre for Settlement of Investment
Disputes, o]} 'ICSID)olaL, w= €&l Aejatar vk ICSID=
ARRIQL T2 AL} T2 kel A tigh A olv FAE g 7]
75 Avdes 402 g

ICSID goF Al25% A|1ge] w=d, "M HetHE 2 ARt
=0[ MEO| H7|5t7| M MBE2Z2 Z2[ot 27 g
of CHE Yo A Uzt EXESRH AE gl oarising directly)
RE WA 2" mHhs0 wepa], ICSID 3ok wE FAjdddo] <l
AE7] e O FAAS Ex3a g t=o] 5 ICSID geof A
Tolojop st @ FAAeE FAFXw EF ICSD FA| o] F9ls)
ofof gt} o] wf, FAFATS FAFHoR FAATS A d&F
solgk Al AUt woh @ g Y #A2 'FAERE AA
A gk A EA o] o] of gt

-

n

9

77) UNCTAD, World Investment Report 2012 : Non—-Equity Models of International Production
and Development, United Nations publication, 2012., p.87.

78) Hidl=et, S2ldiorL HBEE= 2 ZEIGHALEH

79) ICSID 34! &ALOIE : https://icsid.worldbank.org

80) ICSID&2F : Chapter Il(Jurisdiction of the Centre) ; Article 25
(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to the
Centre. When the parties have given their consent, no party may withdraw its consent
unilaterally.

- 37 - ] 21



s, ICSID+= ICSID FA1#e ¢ &4 digtol s FAdak An]~
S A3tz =, B AR T do] ICSID #ofeo] 3ld=o] of
YA, 5 FRA AHA o=z of7jd Ao olojA] ICSID A
o] JAAHA v WA A d 2AF-STAEAY Afole
1978el]l 5¢l®l TICSID F7F&xb+ & (ICSID  Additional Facility
Rules), o we} FAEAE A7 4 Jrh8D

t}. UNCITRAL FSA3A 9] 23 FA|
ICSID F Aol oo 7} Wo] AMEE = FAWA o=, o] WAd uf
2 UNCITRAL A= wel dA] A4 H-(ad hoc arbitration
tribuna)E FA3ste], GAREI FANESY oo we FAEAAE
2 stA At

. 718 718 FA
ICSIDE A 9]3}aL, 7135 A (institutional arbitration) & #atél= =1
el Al iHee A AS oA S AR (The Court  of
Arbitration of the International Chamber of Commerce @ ICC), ¥
A F A A B2 (London Court of International Arbitration : LCIA),
v =5 A ¥ 3] (American Arbitration Associaiton : AAA) 5] 31t}

81) Additional Facility Rules ; Article 2
The Secretariat of the Centre is hereby authorized to administer, subject to and in
accordance with these Rules, proceedings between a State (or a constituent subdivision
or agency of a State) and a national of another State, falling within the following
categories:

(a) conciliation and arbitration proceedings for the settlement of legal disputes arising
directly out of an investment which are not within the jurisdiction of the Centre because
either the State party to the dispute or the State whose national is a party to the
dispute is not a Contracting State;

(b) conciliation and arbitration proceedings for the settlement of legal disputes which are
not within the jurisdiction of the Centre because they do not arise directly out of an
investment, provided that either the State party to the dispute or the State whose
national is a party to the dispute is a Contracting State; and

(c) fact-finding proceedings.

The administration of proceedings authorized by these Rules is hereinafter referred to as the
Additional Facility.



o)A Y FAFAGG Aol R ow FrhehaL, old] uE T
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(treaty)o] =, =7} APYHZRG-o sl F=}
o7} FAYHAZY 1AHE Auol drh IAF
5 Ak FARAE, AGY FAF, o "
Ab=ol ool e BE FAtol wste]) TA=0| X{EHSIALE | XS
ZX|(measures adopted or maintained by a Party)"7tS FEUAOR
Fgsta i, FAFAALTAL dde] He HeE ook A8

I

82) GIE S0, SHOIFTASl SXHYES M11E M AX(REY:)= USY 201 #8560 ALk
1. 0] T2 th30l Zhsto] GAl=0| AMESHAL FA|SkE Z=X|of HIEICH
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adeE, GAZ AMagel datel FAEHY AL B
EAPYAEE Aol AL FAskE 2 AT S
S gl gl sA FAZE AAH o Prsojo} gk,

L Aol AYAY FA8HE 'ZX (measure)'

'"GAbT o] Y EAY FA G X' A 'Z X (measure)' = AHEH
o=z 'BE HAMEXQH Es AME ETH(measure includes any
law, regulation, procedure, requirement, or practice)'shi= 7l'doltt.
FFTA839SF NAFTA®] 79805 o]e} o] 4t7gstal Qlth <Ethyl
Corp v. Canada APA>olM %= FARGT= "HXNQl HE|E 74X|X| ¥

ool WHEE JHE AR (NAFTA) M11%el =&Y '&X|'0f sige
AAgE b Qlt8s)

9l 'ZA(measure)'?] ou]&= ES AAHE Al AHEHA et
FNcre] ol A ztE (Settlement of Implementation)ol] A1+= 9]
So17F "ePEHO|X| @fen(non-exclusive), FEIt O A LHO|M £
St CHst Ao MEEICL 3L 7]=38kal QLtt.s6)

4> 1ir
0T,
il

Kl

L 'APH 28] o34

75 CHE & 2o TRt
Lt MEBOAFAL 2|1
Cf. M11.8Z% 3! HM11.10Z=0f CHSI0, 1 AL FAHof| U= 2= FA
3. 0| o] =Xy, HA=0| AEUSIFLL RAlok= ZX|2} B2 CI2S Teict
7L 32 - XY = XY ZEo &=0| AEHSEHL FX|Sh= =X, J2|11
Lt B2 - X[ E= XY HEL YB=Zo=2RE 2R HEE #AISIo| HIFS J|2t0] xHE
SIALE FAlSHE A

83) &0l FTA A& =T & F9 ;

H14Z(Yo) - "ZAl2} B2 BE ¥ - 7Y - BA - 22 £ Y

84) NAFTA Chapter Two: General Definitions ;

Article 201(Definitions of General Application) - "measure includes any law, regulation,
procedure, requirement or practice."

85) Ethyl Corp v. Canada, Uncitral Award on Jurisdiction, June 24, 1998. ; "something in the
nature of a pratice which may not amount to a legal structure could qualify as a measure
for the purpose of Chapter 11."

86) Canadian Statement on Implementation, p.80. (H4=&, supra note, p.350A THOIE).
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1. Loewen At} AP A-E'9 EAFAZTA B34

Gl AWAAL fASE 2AE olsh o] 4y TaH
Aol w, AHCI) B9 Ex AR A GAbe] el
Ak sk 220 sigsEAel delME ol A8 =wol k. ol

gk =do] 7P g o® B&49 slo] <Loewen ARA>olHsD),
Aucte] g Al ZddAel Loewen Group, Inc.(e]d} 'Loewen
Abel stehE AAS ALl mAIA I F AT FEHHGAR] Jeremiah

O'Keefe Sr.=0 2 RE Zﬂ/\”} HAIA T HY AFolA] 5Y ‘;‘FH
(ARugN 19 gy, A4 Eaudd 49 &8 Esmpda2

Hho- vl 9lt}, LoewenAhe} i%—zr‘ﬂ Raymond Loewen(¢]3} 'Loewen
olgt AThe, 9 2% AN WAATE W BAe] Bal A
HR e 5wk v ol mAIAIF9] NAFTA #1174 15k
of ajFgttar FHstHA, =S FE NAFTAC A% FAHA
AZVESIE. olol Hlato] AT wHE ApAZE] 2ol A

AP Lo NAFTA® 93] 7&yHE "Galo] AQEstAY 5438
A" algetA weEvteE e Al7led
<Loewen AFA> TAFAF-= 2001. 1. 5. #3ho] #3 UR¥
(Decision on hearing of Respondent's objection to competence and
jurisdiction, ©]8} 'Jurisdictional award', ©] AolAE 'thAdAgrolgt
stoh) S Sal ¢ dWE 25 uiHEsglh

ojgto M= thAAAGo Mo AekS T2 o], 1) APHAEE AL

o] AMESAY FAs= A alFet=Al, 2) AN AOZE] A%
N APRFZEE A Aol AEEEA Y FAIskE XA HiA
He=A], 3) A Al Tlel A HIFAMA AXA F Agole '
Abmrol AEStAY A AR B o gle AAAY AHES A4
Auan, 9 tdad dde] G E obge] HES

fr 1o oy fo r&: _IIN'
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2. ApEAE 9] 'FALZ o] AHAFAY FASE 2X' AT B

87) Loewen AtA2l RHIZQI AFMZHE= 'H3E I MENEFHSH M4 S20A XtMSI &
H=Ch
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7h 383

igsd> NAFTA A201%2& theat #el atAstiA, AbwE-o
BA 5 APEEe] FAYATAL el He Akl AesiA
hus|
[e}

"(NAFTA) XM|201=& 'Z=X|'E 'O|H &, X, 2+ E& 'S =3
St Ao =2 oottt HAIMCoZ H, XL @4 E= dZ FAISHE
Ol ZEZANOQl Fo|xgo| HOls, AMHA WRA7b 'ZTX|'2ts LA QI
EHOM KNeeltte 2tEar LX|SHA| =Ct 'H'2 HEHY [ME A
OtL 2t EAIZF BHE AE ZSoiCh '"HXHe YUE FEXAHETE OfL|2h A
Xt Zosot= 40| QUL '@ '= SARKHNA o WLt HEE
LTStE HEo HHE Zotet & U, a2 CHE J|Eat 0oLkt
X2 Helo| #llZ ojojgt &= QUCt"8®)

o7 thAIAAL, "NAFTA X102Q)xL SIAIZEZ 3lo2 XSt
2 Yol X1 IO A SfME AS QFSCH L A, "E

SiMSt= Z40| A102x= ()Y

Aol ofO|7h AFEEE07HA| = E Cha
o

o
N, S8 (b) ARLYA|N| B YU
O

=2
o
=
rn
z
>
M
_|
>
lo

=2
| —
57, (0 YMRE YE YoM X J|2lo] HEX SO, (o) 0f B
M, MET BHHAS SIS DI TR o LBICyN
o)

gk, oidRA e, SholA 2 ILC w7 Qg Aldzoh, APH A
Lo = =7} olo] WAsItlE= FH A 2] Eduardo Jimenez de Arechaga
of FHS A d&sHA, "ZX|'0| 2P O|2{st iAo FIHMAQ

88) Loewen Jurisdictional award, para 40 ; "Article 201 defines ‘measure’ as including ‘any
law, regulation, procedure, requirement or practice’. The breadth of this inclusive definition,
notably the references to law, procedure, requirement or practice, is inconsistent with the
notion that judicial action is an exclusion from the generality of the expression ‘measures’.
‘Law’ comprehends judge-made as well as statute-based rules. ‘Procedure’ is apt to include
judicial as well as legislative procedure. 'Requirement’ is capable of covering a court order
which requires a party to do an act or to pay a sum of money, while ‘practice’ is capable of
denoting the practice of courts as well as the practice of other bodies."

89) Loewen Jurisdictional award, para 46.
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U4 A&

AAd, FAEAE & el He '2A'e FEAQ el
AP 7ol T ol B g APHARES ¢ A viAlE o]F7t ¢l
ok 9ol A oln] HESZE npe} o] APHETE AR ZRE =gy o] gttt
= AFIH, AP Al 7R St EA 77 APl 39
A& ks AL g9 7hssiehon

AAZ v FTAY NAFTA & FAFAE AP R 39171 ISDS
el HE HWAR 252 ldes, T @A tits Al FEdA= Y
A= g eR Qlate] o2 AP q9E FA Aol ¥
= Ao = ejAste= slo] drbHo|t;92) 9] <Loewen AHI> ] o}z
oM AEst= AdTe AR UE, APHA AL 9 24 s
S AA R o] Yolrbar Aoh(Far®E European Court of Justice
+ <Regina v. Pierre Bouchereau> AbAo|A], 'Zx]'e] APHE-9] 39
= XA Eevus FWES wFEa9  ICJe]  <Fisheries

Jurisdiction (Spain v. Canada)> AFdelA = 'ZX]'gh= Wol= HE 9
HANA ojw P F3Fel7|o] FES K= HARE BAAG vrE 9

b)),

3. AT BP B AHZEY AR

90) Loewen Jurisdictional award, para 47, "The approach which this Tribunal takes to the
interpretation of ’'measures’ accords with the interpretation given to the expression in
international law where it has been understood to include judicial acts."

91) SH-EU FTAOIAE 'ZXI(measure)'0l 8t HOIXE HN7.2%x(a)2 Sall 'decision'Dt
‘administrative action's EZ&&HCHD Aot UCH

92) @84, supra note, pp.887-888.

93) Regina v Pierre Bouchereau, Case 30 77 [1977] ECR 1999, the European Court of
Justice.

94) Fisheries Jurisdiction Case (Spain v. Canada), No. 96 (ICJ 4 December 1998) ; "...in its
ordinary sense the word ['measure’] is wide enough to cover any act, step or proceeding,
and imposes no particular limit on their material content or on the aim pursued thereby."
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7h 383

a4, "NAFTA HM11¥el 5X2 MY 4240 Fdst=s ¢
At=0f ofgt EXMALS AO|2] St tieot SAETIF oMol HE
BXE BF EYsts FARESE HAUSS OfEsts Atelwta A
AlSAA, "NAFTA HM11gel 22, Mt ol2igt 5X2 25 2L,
A=l MEBIALE FA[SHs X9 SO 25t FMet|7|ECH=
A2 ofd, =, 2=¢ FXpAtet 1 £X9| Ezef oS F0{5h=
Hisko 20| S| Mg K| K|SHCH" 3L 7 83l T}99)

ofo] WA vyt ol FASHTH

"NAFTAS| #E0ME =HMEME, "FA=0| HEHSFAHL FX|SH=
ZX'2] AFEAE0 oot HE0| AN, =0t AAHQ ™o 2 =
el HZ2 FNel#tts mEoe =82 2AE &= = 8t
M201z=9| "Z=X|'0f Chet FoOME, M10ZDt HM17Z2| "ZX|'ef FAY
of 2tet =ESUME, "MEXRE0| HEH0| AN "EX'Q| EX7t &F
A2 GAHO|LE O 20| SHOIX| AH X0 Lot SEAZo A
fEbE Al 2+ G0k M11Zo| mYsts HESH 24629
Jls2, SM=0| EXElE 'TA'E Fdots AMEREO st Mol
UL, T HR{7F NAFTA o|F gt #4835t o, SHO|E AHOIE,
1 280 HEE[0fof ottt =7t7F O =LA 28(E=s MU=
gad2l 27)0 et MOl Atk HA2, 'GA=0| MESHAL 7
Aste =X oict DZF2l=50| MotE siMECe 20t 82 si42
=7t ElC}."%6)

95) Loewen Jurisdictional award, para 53.

96) Loewen Jurisdictional award, para 54 ; "Neither in the text or context of NAFTA nor in
international law is there to be found support for the Respondent’s submission that measures
adopted or maintained by a Party’, in its application to judicial acts, excludes the judgments
of domestic courts in purely private disputes. Neither the definition of 'measure’ in Article
201 nor the provisions of Chapters 10 and 17 relating to 'measures’ and ’procedures’
contain any indication that, in its application to judicial acts, the existence of a measure
depends upon the identity of the litigants or the characterisation of the dispute as public or
private. An adequate mechanism for the settlement of disputes as contemplated by Chapter
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o 52 NAFTA A1101x¢] 'z sAY fAgke] ojnj= o
8= 77F s AN e o ® Agtslels FHA A shHA, o]
Zo] 'mrte 9ol E(act of state doctrine)'o F-33ttiai: F435kGl o
U, RN 9 oled FAMA dFolgtr] B auliRAd i
of sjEgtttar HOIHID ofEe] 'wUFSlolE'Y art Folo]EA,
A1105%F0] wa} =717F @)=kl FApoll Hwsls= 'full protection and
security'& AT o= I7FY APH7IHE Ed dEdte ARRIC®
B HEo7hA] s ojof ghrtal atqlvt.98)

U AE

ARQIZES] B Al] |z AMAAIL BAHE G
A9 sael 58 F Azl shAel dFdch 9 AsjlAE A
WA AR o)A A dREtE F9S 5]

A ARG FAE Hzel AN fojv)sta 2
o] el A m skt

o ol frol A, APl BAe] ThE AW Aol A MR A TA| Y
o st RARAFAL] FA el AAT ol fE §lu,
Y 1 BAS RS FE Gk Ale] w7bwte] Aol N
Bgoz AZS AFlA BIE UeE w wsh ARle] A}

\1_
m

o AN A WA LA AVNGE hEAA gFeloleh ol FE

ol eE MRS WE FEE Was g ol tu, w77

B3 gel, ARl AAge S0F Aol gl @ ME
FAS WHOE e F flvke Aolr} WA Rojrp

Eleven must extend to disputes, whether public or private, so long as the State Party is
responsible for the judicial act which constitutes the 'measure’ complained of, and that act
constitutes a breach of a NAFTA obligation, as for example a discriminatory precedential
judicial decision. The principle that a State is responsible for the decisions of its municipal
courts (or at least its highest court) supports the wider interpretation of the expression
'measure adopted or maintained by a Party’ rather than the restricted interpretation advanced
by the Respondent."

97) Loewen Jurisdictional award, para 57.

98) Loewen Jurisdictional award, para 58.
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4. FYUTAZBAE S53A & A1EF LY F¢
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I. Azinian v. United Mexican States A}z100)
1. AHFA 2 B39 84

7t A #A
Al 3]A}el DESONAYE 9 A5 Naucalpant] A5-¢F #7715 3.
Aol &3t A kS Ade=d, M2 AR FHEA Al
T oF e wvbo] AlEolRS olFE 9 AL HAFTH
DESONAZF  ®Ajzm HYe]  A7|gE  AFoA #Hr=
Administrative Tribunal> %3] 7| ¢Fo] 7ol 23] AZAEAI 9 Ak
= WAlER stellA FEskA fval FEEHA FHAE
Administrative Tribunal® Superior Chamber ¢A] &
o A4 AL Federal Circuit Courtel]l 93] 712+ At}
DESONAS] +F5 T vl %22}k Robert Azinian< NaucalpanA|
o] W3 At 7] L7 NAFTA 118 A11102(FE3 BAD,
A11052(H A2t 5-71)d sidsttta F4stiA, o] AMd FAPAES
ANE Al7)skd v

. @3¢ aX

A Z UM = 34704 A A o)1) NaucalpanA] 9] 3] Al F

7] F7F AWEtA] @thE gwrto] o]FojH=dl, o] ARxAE 9

A A 7] FY7F o] A8 NAFTA 9% ¢ubel] sfdst=A7t &

XA HATE. o] HAlA ojn] U AdA AdE RS FABHT
J

Psait el weko] ATl

oA R S Erb BAEEE, B4R ohda ni
o} go] AwEre AR m
o] Fsh= Amel olZejop Arke 932 EHHAL T AAZ
ERERDERE -e— APETAIS) ARel = ol 2] gtk greketol
(1o A6, IL LA Axs AuBEh, A% o A4A A7E W
shelct.

100) Azinian v. United Mexican States(Nov 1, 1999), 39, I.L.M. 537, 551(2000)(0la} 'Azinian
award').
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2. 344 B3

7}, —371?#751 NAFTA A1110Z(F£3 E/z})wl)
2 NAFTA A|1105%102¢} A1110%E =% eﬂi A}
A Al 7ol A1110z0 EE} E R NI

x1|1105£sar SEE dAg = Aes FLTH ANE HEZ2 NAFTA EXP
e IHYo PHote HACE CHRO{MHME QHEICHE Zi"103)0] oA
A111027F By FAZFol== A1110x% fwtd] sjdslA] =vhd
A11052 fgtel = sidatA] Fevhes =&, A1110% Ao (=
A et FEAXD el Aol HsATh

. UL gaE AFE g Agd 7
oA E ute} o] Naucalpantl el &3 Ak H A7 AWA =Y 3ol

101) NAFTA Article 1110 : Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of
another Party in its territory or take a measure tantamount to nationalization or expropriation
of such an investment ("expropriation"), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs 2 through 6.

2. Compensation shall be equivalent to the fair market value of the expropriated investment
immediately before the expropriation took place ("date of expropriation"), and shall not reflect
any change in value occurring because the intended expropriation had become known
earlier. Valuation criteria shall include going concern value, asset value including declared tax
value of tangible property, and other criteria, as appropriate, to determine fair market value.

(52)

102) NAFTA Article 1105(Minimum Standard of Treatment)

(1) Each Party shall accord to investments of investors of another Party treatment in accordance
with international law, including fair and equitable treatment and full protection and security.
(2) Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party shall
accord to investors of another Party, and to investments of investors of another Party,
non-discriminatory treatment with respect to measures it adopts or maintains relating to

losses suffered by investments in its territory owing to armed conflict or civil strife.

(8) Paragraph 2 does not apply to existing measures relating to subsidies or grants that would
be inconsistent with Article 1102 but for Article 1108(7)(b).

103) Azinian award, para 92. ; "The only conceivably relevant substantive principle of Article
1105 is that a NAFTA investor should not be dealt with in a manner that contravenes
international law." 0| &Al= NAFTA HM1105X0F 2HPO0| f£0iots &=2| E5E MB&HH
= FHXZZ OIcHEICH.
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& NAFTA FAHASAN wd 9%
= 7 H

|
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“-l —
30
o
o
2
ke
:Oé
o
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o
I

Ao vt sA g Rolgn o

(o]
= AN
SREHO| OfH|Ele RS OfL"eta ste], A FUMAL] Feto]
Arlets 59 AR da) FARARI HAE @

o,

o FUEY Bdd 84 BRAZPETAY AR ) L 3
wAre 9%

Tt olsh BAG] dRAe, "HeUIEo| 1 ¥elo] fmsittn
Sk AO] oot WS FP, 1 YAl N TN RHEX gt
8 1 YeoITel #WOlo| RF7 YLD & AL gl HolHhuA, 'Y
A2 B0l YoIZofo] HA(RE)F HAIZYY HYottkn BERS O
Y, WS O WAIR WA AH XN HAIZO| NAFTA F11% o

104) Azinian award, para 86. ; "As the Claimants argue persuasively, it would be unfortunate if
potential claimants under NAFTA were dissuaded from seeking relief under domestic law
from national courts, because such actions might have the salutary effect of resolving the
dispute without resorting to investor-state arbitration under NAFTA."

105) Azinian award, para 97. ; "With the question thus framed, it becomes evident that for the
Claimants to prevail it is not enough that the Arbitral Tribunal disagree with the
determination of the Ayuntamiento. A governmental authority surely cannot be faulted for
acting in a manner validated by its courts unless the courts themselves are disavowed at
the international level. As the Mexican courts found that the Ayuntamiento”s decision to
nullify the Concession Contract was consistent with the Mexican law governing the validity of

- 50 - A = TH



am APEA g AR FAe]l WAT & dvkn AR
N, "Bk A ZAHO Cfotol 1 B7kel MY 2
o, TOICE j0iF B W A0l Cfeh oK IR EO
Rek s MAMOIY FHH MAE 28F 4 Y2 ujei: gt
(})i

Ch Ol YEFHOZ ARMO| OfL|M, NAFTAOIAME OR&H7RX|"bar &)
'O gl AN0l X A PHUcs 20| SYEI00f o
HAZ YOl LHAGa TSt FE HAUCH SIEEE, EHZ
NAFTA gEtg F4st= A2 ofY"H, "‘Aft”-_rlﬁlol 715 (denial of
justice)' L= 'TA|HCZ BT SHZS 245ty 2t 7tAl(a pretence

of form to achieve an internationally unlawful end)'0f| sfZatES S HS}

X| Rdt= 8l NAFTA QHt2 Malst = Qick"y sagchoe(d=, 5

AR FAALS] ATl A3 ALAAEA Bl Aol
A5 A,

-

II. Mondev Int'l Ltd v. United States A}7107)

L AHdaA 2 839 &3

7t A #A
M}ek3 Akel Mondev International Ltd.(¢]&} 'Mondev'dt 3th) <]
AsIAL R A BEab g Ael Lafayett Place  Associates(LPA)E
1978. 12. 22.73 AAE Ad4d HE270dA ok 'Hayward Parcel'©]
g s T Ao Aol wet AldkE THE el e ¢ e A8
S Fouite=d], LPAE  H2EAI9E  Boston Redevelopment
Authority(BRA)7} (£ ®o] H7pdet=dvtar stiA) LPAY 9 A9

public service concessions, the question is whether the Mexican court decisions themselves
breached Mexico”s obligations under Chapter Eleven."

106) Azinian award, para 99. ; "The possibility of holding a State internationally liable for
judicial decisions does not, however, entitle a claimant to seek international review of the
national court decisions as though the international jurisdiction seised has plenary appellate
jurisdiction. This is not true generally, and it is not true for NAFTA."

107) Mondev Int'l Ltd. v. United States, ICSID Case No. ARB(AF)/99/2, Award (Oct. 11,
2002)(0l5t 'Mondev award').
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st 2315 71 A (writ of certiorari)< 7] Zr& St}
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A9 Aol dig WS A wpAE A= Fo HE
{Massachusetts Tort Claims Act(PL 258). §10(c)} % wiAlFA=

o] AAol oA olar APHFAS] AR olEm=E mFo]
NAFTAo] A3 WA $-(A1102%), AL7=d$-HA11052), F&
2 HGAIT1I102)9] ZF o F-5 fNke Aolgtar F3stiA], ICSID F
7V A 241+ 2 (ICSID Additional Facility Rules)oll & A3sle] o] AlA HA4F

EA4gAFAS 4715k

. 439 84

A2, o] ARl A HF<le] EAAS BRAE
= NAFTA®S ZAAAA o]zle] glojmz iAol #d A
&3t gFol, A= ‘9l Zb dggjel tigk wAFA= F oo
'SICHe] AA o] NAFTA A1105(1)F0 $ukglE=x] o F'uto] o] ALA
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108) Mondev award, para 97.
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109) Mondev award, para 96.

110) FTC Note of Interpretation of 2001. 7. 31. afA & :

Minimum Standard of Treatment in Accordance with International Law

(1) Article 1105(1) prescribes the customary international law minimum standard of treatment of
aliens as the minimum standard of treatment to be afforded to investments of investors of
another Party.

(2 The concepts of "fair and equitable treatment" and "full protection and security" do not
require treatment in additon to or beyond that which is required by the customary
international law minimum standard of treatment of aliens.

(8) A determination that there has been a breach of another provision of the NAFTA, or of a
separate international agreement, does not establish that there has been a breach of Article
1105(1).
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Bo| #ak IR AEH NEOE) d e Ao volzirh.i1)

o
k)

kool

n

Lo

5

o ok W
Y, ol

>

bk, TR APETAS AR AAZIES #Astel, Azinian
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III. Loewen v. United States AFZ115)

112) Mondev award, para 122.

113) Mondev award, para 125.

114) Mondev award, para 126. ; "it is one thing to deal with unremedied acts of the local
constabulary and another to second-guess the reasoned decisions of the highest courts of a
State. Under NAFTA, parties have the option to seek local remedies. If they do so and lose
on the merits, it is not the function of NAFTA ftribunals to act as courts of appeal."

115) The Loewen Group, Inc. v. United States, ICSID Case No. ARB(AF) 98/3, Award (June
26, 2003)(015} 'Loewen final award').
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117) Loewen final award, para 241.; "We think it right to add one final word. A reader
following our account of the injustices which were suffered by Loewen and Mr. Raymond
Loewen in the Courts of Mississippi could well be troubled to find that they emerge
from the present long and costly proceedings with no remedy at all. After all, we have
held that judicial wrongs may in principle be brought home to the State Party under
Chapter Eleven, and have criticised the Mississippi proceedings in the strongest terms.
There was unfairness here towards the foreign investor. Why not use the weapons at
hand to put it right? What clearer case than the present could there be for the ideals of
NAFTA to be given some teeth?"

118) Loewen final award, para 242.; "This human reaction has been present in our minds
throughout but we must be on guard against allowing it to control our decision. Far from
fulfiling the purposes of NAFTA, an intervention on our part would compromise them by
obscuring the crucial separation between the international obligations of the State under
NAFTA, of which the fair treatment of foreign investors in the judicial sphere is but one
aspect, and the much broader domestic responsibilities of every nation towards litigants of
whatever origin who appear before its national courts. Subject to explicit international
agreement permitting external control or review, these latter responsibiliies are for each
individual state to regulate according to its own chosen appreciation of the ends of justice.
As we have sought to make clear, we find nothing in NAFTA to justify the exercise by this
Tribunal of an appellate function parallel to that which belongs to the courts of the host
nation.In the last resort, a failure by that nation to provide adequate means of remedy may
amount to an international wrong but only in the last resort. The line may be hard to draw,
but it is real. Too great a readiness to step from outside into the domestic arena,
attributing the shape of an international wrong to what is really a local error (however
serious), will damage both the integrity of the domestic judicial system and the viability of
NAFTA itself. The natural instinct, when someone observes a miscarriage of justice, is to
step in and try to put it right, but the interests of the international investing community
demand that we must observe the principles which we have been appointed to apply, and
stay our hands."
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2. 344 B3

7F. AT - NAFTA A|1105%

AR, o] Abde]l AHS 1 AAAQ AA ALY HA &
o] IAA HaVEE FHAEA, T NAFTA A1105%9] 'fair and
equitable treatment and full protection and security'E 5334
Zhar AAEA T (FFee A11102E of&d] ZATFAHSRE AA

stglovt, ddage o ARle A4 Fele] All10x 8 =T
7Pk AT Al11052%e] 718 Aol vk HaiAE derha s

A, AI1102 9ivke] =42 2111052 8Fe] AP Ao AR |l

4d Aew 4FE F Arka solch120)

U TUlHY #2429 fHA8 dVIERETFAY AR 5 2 FA
R Fo g%

PATA L Mondev award®} #o], 2001. 7. 31.2F FTC9] s
< W& A 12D 9 A AdAde]l wWEW  'fair and  equitable
treatment'®} 'full protection and security'7} = AITHFHA A H=
St ARk o5 STt H9hT)122)

LolZb tdadE, "FTA HE0M O] SHEYEE stojad FAFA
=o| YR £t dAdo Jls2 ALY A2 HEst Gst 2AHE
}Z 4 QU129 "UHENOl ALAOA IUEE 442 A 2l
Of =oHE|X| &0 O H2 Helol M2lE & £+ U=0k, NAFTAQ| &f
A=E0] = dAdE F=AZ|HAM NAFTA SHEXO| 2ASIEER
XE{staxt SOt E7|s ofChrzhT wdsle], EA WA od

119) Loewen final award, para 121.

120) Loewen final award para 141.

121) Loewen final award para 125.

122) Loewen final award para 128.

123) Loewen final award para 242. ; "We find nothing in NAFTA to justify the exercise by
this Tribunal of an appellate function parallel to that which belongs to the courts of the host
nation."

124) Loewen final award, para. 162. ; "..It is unlikely that the Parties to NAFTA would have
wished to encourage recourse to NAFTA arbitration at the expense of domestic appeal or
review when, in the general run of cases, domestic appeal or review would offer more

s



%129 Tt A e S = oEud F9e wohy
UrshD, ROl AZSURLOIH AHEHO AHS THH

IV. Waste Management, Inc. v. United Mexican States A}7127)
1AM EA € #A49 aX

7t A #A
= # 7] % Be] 3 ALl Waste Management, Inc.:=, 3719 WA
ZF3)AFQl Acaverde”}, WIAlF o] GuerreroT°| %+ AcapulcoAr] =
FE 1995 A B HYIE #Ede #ate] 159S Ve R &
= FEAIS A4 Wokal, o]F FAS] oldsllgolE, FEetA
v Awes AFGsva FET B2E, obxel WA &9<Ql
Banobras7b F2714Q AFHSTE asox, F3atA Bea AF
= AddYa FAsEA, #WAZ AF= NAFTA Had¢~
11053)9]% 9uk, & B HAAGII1102)9 5 9k oS Hvhs
o=, 19984 ICSID F7FdXb1+=(ICSID Additional Facility Rules)
of eJAst] FAPAZTAE A7IeATE. ol s WA é%
FdHI A, Ale] FEiAF AEs tEAE FoWAMLE, 2%
At Eo]l T Ao 2 FJA o2 NAFTA oF-¢iuke= o] 24

Sl

st

HN
2,

wide-ranging review as they are not confined to breaches of international law."

125) Loewen final award, para 134. ; "Whether the conduct of the trial amounted to a breach
of municipal law as well as international law is not for us to determine. A NAFTA claim
cannot be converted into an appeal against the decisions of municipal courts."

126) Loewen final award, para 135. ; "A decision which is in breach of municipal law and is
discriminatory against the foreign litigant amounts to manifest injustice according to
international law."

127) Waste Management, Inc. v. United Mex. States, ICSID (W. Bank) ARB(AF)/00/3 (Apr.
30, 2004) (Award)(0l3} 'Waste Management award').
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FAWATE 2000, 6. 2. Aol Ln:qa;txﬂ ArAaNT B
dale] fFast E7)rE AEsHH] Zol AT FAYETE o=,

AT9le 2000, 9. 27. ARS AAAL, FARANTE 2002, 6.
26. AL B3l oln T wAANA oo HFrE FAYEThE

res judicata FW'S wiHsIAA H 0o ATt AWt
Agstl o, 2004. 4. 30. HFAHS T3 NAFTA FA#A %—t—'
ZAdto]l ofyar, o] Ape] tidte] ® WAa e FAI APy
of 9] Foll APETAL AR dets sk iAok o X1]6%Lj_
II. 4914 A3 Ao ehe ol =2 A= F7-5 A% 71433 th

rlp mlo

oL ox K

2. 3AE vA

7}, AR - NAFTA A|1105%
d7-202 NAFTA A1110x9F A1105x¢ 718 HF5 EF A|7]|s
WA, A110529] Y78 duAom sgov tgwge A1105%
W o2 WA Beshgch

gt NAFTA A1105x%9] 'F4-3H s t$-'7F 544 HA7
F'39 e Rolgl= FTC 3|AAAx}, oo #3 Mondev, Loewen 2}

Aol R Se [1EstdA, olgRt dAHes THsk A= Al1105
Zo] AAPIES, " A7 MMl SEE E37YsH, 23

d, g7ele HEAEY Es FHQ HAN =FA7|AU,
AEY HEds flPcls 2otz O[0X|= MEREXS 20 E ukif
the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is
discriminatory and exposes the claimant to sectional or racial
prejudice, or involves a lack of due process leading to an outcome
which offends judicial propriety)"s}==2Fal H.9kt}128) g3l o] o

128) Waste Management award, para 98.
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. sl d 329 AHAE @VIERIETAY AR ) 2 FA
SRR g%
o7t thgaA &, WAl iAo AP TRAIS] ARTE A=A
5 AARl oA, FARAPH-= el oty i, AR FHEe
amparo(MWA 9] AW &F)'% ofgtal A AAE A HFiE A
Alstlar, o] AbdEo] tE APHA|AH A= ojdl A g wdd 5
UANE e, o] A WAz Aol AAe| Azinian, Mondev,
ADF, Loewen Z} Apfel A AAIGE AP FRA] o] ARe] o]l2x= Q4+
Sith's HAAZ B3 130)

A48 FAYPAA 'Denial of Justice' F&H H 72 ZATFH
L 2A7HY =24

ICJ & TAAFZAA APHFAS] AFR'E APHZE dig A
AAIEC R ARSE e, 9=l dlgol g 'wAlA FHAT|E|
S5, APFAEAAE AP FAY] ARE A Fs o7 TAA
HAa7)Eed 23 ETE Ao FABREH Eve gAHYH R SgE o
AN, FAATLE FABSFHOY FAHLAES HAQLE, IC)
Statute A|38% Fx)o= 2Fi1 7] wjEo]t}.

1_m>'

el FAYAAS AR BAol FAYA 14 ofF

= gwMse A9E daewn st BAdAdAAd, FARA APy
SAS Al B BRel AHol o|Foh FAEe 9t ASE -
grh a93 RE RARAEA} Wron FARsYe wdow
3ogle AR oY addE FAFAZANAE AbETA] AR}

129) Waste Management award, para 99.
130) Waste Management award, para 130.
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II. 33333 S (FED'Y <n]

1. 49t 3 44

2 s TIEd Rk =oE AR

AP RS oS 2FS Ehse BPE, 71 FHo) o
ik Are BESES By d8) mg pA4 AEor @
SHA] Johe Fats EEshr] gk Aoleta AWE7|E g 132) o] ¢
sk Ankt A A A3 'FA(fair)' Y 'FH (equitable)'3F -2t 44
A golt 7 B4 R AEAE st oHeS F ol T
el @Az} ool o aMAlUTE FH Rl w wdE A 5
9l qlol ekt 8 4 slrh.

A Aol FAREEA AATAL ANE 4 @ v 2
st AN HAVE'Y dXshes AJAY FARZA, 2 A7
131) OIE S0 =Y, HZtE, A, AAQ BITE WHMZ S=5| "2&otD 2Lst I

(fair and equitable treatment)'2t12F RAGt] U= BHH, ZetA A2 0|12, HUD S

"LEMHEe S0 el St SESH WRE BAGIH0 sil'e gAleZ AE85tD U

Ct SHCHRMSH QA=ZQIEXHM et B3I 28 AR - 2H-2-s IR'E 4oz

-, N2UEL SAEe=2, 2010, p.38 &ZX). D=2 NAFTA HM1105%= S0M 2 Btet

20l "2 SAI=2 T8 YAt= EXAL SXH0 CHoll =&5t) 38e e & 286 2524

OtME HES SHEH s WRE 2600 SHCH' D #E3tD UL
132) Dolzer and Schreuer, Principles of International Investment Law, Oxford University

Press, 2008, p.122.; 21TH3}, supra note, p.64.
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2. 944 712
7 EAH M FAs% RAA B FART THE A

o TR U-e] AHF A A v @
Al disl Aol glar, MEEFTES FAA Ha 71E] TABFH
of sidat=Aol disl fFRA HEE HAsta A7) dol A4 Ha
7l o] s Ashs A EAZE vk Aol vh1sd) o] sl =l
M HAxTIES dEstaA sk Aels FAEA AE A bR A
TS T Aol wEAsta Eu o8 5], OECD9 "9=3l A

Akel H S whdk ¥k ZSHOECD Draft Convention on the
Protection of Foreign Property)) A1z #3F 32 E48 9 934
o] AR HA 7)o 9HL ou|stial F4star drkar gk} 134

. SAH Hi: 71EF 22 AolFE Y

8 T oFe FARSHY d-8He A Ve 22 Ao
5 Asfolt. flollA &2 npe} o] NAFTAe] thgk FTCo
2001. 7. 314 siAdde] = ook #aL, 1967 d OECDE] ¢f=<l
Aake]l  Hzol ek goF xoke] e F2A(the Notes and
Comments to the Draft Convention on the Protection of Foreigh
Property)®= o]¢} 22 1= Fshal ITth.135

Mol Py dgsis Adol.
)

S35}, YA EXNEE A7, HRE, 2001, p.74.
134) &3}, supra note, p.74.
M(1968) 118, 120.(Dolzer and Schreuer, supra not, p.124.01 Al THOIE)

[
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A& s F24st= stAs Fol FA MANNS o= BITS #H#sle], 4.
THg 9= HAvles X dolA e RIE Alvele Bt X34
oli1 AMFAARl 7|Fol7] wWiitel, FARAFFE HAV|FolH HurE
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136) Dolzer and Schreuer, supra not, p.124.; 23}, supra note, p.70.

137) FA Mann, 'British Treaties for the Promotion and Protection of Investment', 1981. 52
British Year Book of International Law, p.241.244.(Dolzer and Schreuer, supra not, p.124.
OIA THOIE)

138) <Mondev ArA>Z2 =eff 'OIXIE BIAHOl 6
NAFTA 25 & ZM5IH Z= EZ2l oFAeH0 o

Aol diote RE0ICBE YHE| EZ00| AAR A0l SIRICH SHHE, '0IXtE GHAHO

HEote REO0IUE <Waste Management AFZI>2 EXM=Z BMEZE CUE IUERS &HH

It 2F AAMS A0l SIRACH
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gy 9 AFAS 5 NAFTAC 713 Aldolu® o5 Fxg4
A A ARkS g EeE Aoe® HYlE ot 53], NAFTAS 74
A1105%2] A&H2S 'Minimum Standard of Treatment'#tal 7L $)

¥ W& Fo A% "treatment in accordance with international law,
including fair and equitable treatment"g}al &te] Ao oS
AlBkal lom, o= e ® 2001. 7. 31.2F FTC djAldelo] o]
9 7ol AR HAV|E oldE 898 Ao ofdS PAHo=R
s17]% e A Fo] g Eojof gt} 139)

Ho o

=

4. AE
B2 FARAEC] 'wA-eH gl B3 S E¥eta e
oA A e A4 FAEARY Zolr) sleme, BE A
HANM ) T g o el B gt e ouE dEHeR
B7red e jlal, FARAES VIEHeR zofolunr xofo Mo

o}
sk "Vienna Convention on the Law of Treaties) #31%(General
rule of interpretation)l40o] wha} A1F 1A A Hojof & o]t} 14D

7y BRI Aol At 'TA-TES gl #d g 2 A

139) Dolzer and Schreuer, supra not, p.126.
140) Article 31(General rule of interpretation)
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the
text, including its preamble and annexes:
(@) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion
of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or
the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.
141) Dolzer and Schreuer, supra not, p.121.
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C}.

@ Loz, '"FH-FHI g AL FAHAE Yy AAste] o
Aol wEota WA ALY FAE dH s ousteE ol
AT A=, B 2 gATEY] orE s uff A E¥E AL
Aol gl 3 FATEFHAY HAav|FES A Aow AT A
Zolth, Yol A E NAFTA A1105%9] #A4 T oo st FTCY 34
Melol 1 o7t & F k. E3], v

o

A, 'fair and equitable treatment'®] 7]Fo] "ZH|ZHSEO| 7|HtSH X
e7l1&2 7Fstaxt o=st Z'eolgtar 3 w143 Fjutte]
NAFTA o]3YH(Canadian Statement on Implementation of
NAFTA)S A1105(1)x7F "Qef=l 2 2SHAXI| 7|8tst X ATHo
NN R7|E2 MAISHCH AL A=skal 3l St 144)

@ Eo=, olFd IAY tig Agglel 1HE AFddes =24
1 Ym| 7} Fouojof & Aola, 7 FA Y Al 59 o %, wj
3 sol FFAer ayEHojop & Aolth. aelar 1 dfjAlell lojA,

E
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oft

AolM 2 vpep ol 'eA-gBYE U AAHE e 54 RIEHE
A3 BoEA B s A9 ofzel el @Al md FAA B
©o FEs GAstaat sk S54SR Akt el ouE 7R 3l
wol arelsofof & Flejtt

. 228

143) Mondev award, para 106.

144) Canada, Department of External Affairs, North American Free Trade Agreement,
Canadian Statement on Implementation, Canada Gazette, 1 January 1994, p68 at
p.149.(Mondev award, para 11101A THOIS).
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. 123 4A}7]E(deferential review)
rEA AAIES THsE & AALE R, A ek A
9 AFAhEC] 7o 2 APHA o Y(judicial comity)o]#E
71Z8te] = AdnES] wEolvt A o] s FHA H
Sh= 749,146 = o] Hel NS AAE W iRzt o
st 7he e FEA HEE FHoke d9Es 1 dE 5
Ahdiehx 4= o]2|3t #AE "APHA dg(Judicial Dialogue
PHaA 2 54s Adsidledl, od wEw fFEA AA
Hol7] wurh= m A &4 (prospective)oltt. =
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145) Robert B. Andieh, Between Dialogue and Decree: International review of national
courts, New York University Law Review, December 2004, p.2045.

146) Robert B. Andieh, supra note, p.2050

147) Robert B. Andieh, supra note, pp.2050-2052
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A AR, O FAEAY A= lHd 2o a4
2 A S FER SHAY 3E4S 9Ud ¢ s dRke] it ©
e, AR Aol tide] | sl #Add 7EEE 1
AA B B8, FF AR AREAA AdelzA e FEEE g eHA
= et ol#d Held FAEATAE $4 AR Aol of
strh. 22 ARbE e @At FARAGTAZ AEsh= HEA
A4, TARDI SR de] H&sks MOAYF E= wui)e] vEa
ol wte} BH = AolsiAl H=u(FAFEA ol Fof Ak = T
HofRk R S), ol 540l FARALTAI iAo dke] 2t
= 3 mAE G 9ok 22 dAE FAdvax & 5 s Aol
ot ooked, © FAEATAE AW SHeld= d¥FEE T
pov, s FARAETA] el distel A, Fa3t o
R AARE @ g vk Aol LA FEEFA (bidirectionality)
= 7K adal SEHeR FAPETAE T dadHE =W
W #de] e FE wAsAY, APRE B dads FA8H] A

ZA7F FUH Qe BAA LAl 9= sA 3 riar BY] o
Har, o= FAAATAL] HACE A F=th

ae)a AAZ foA] 2 wupe} o] Azinian, Mondev, Loewen Z}
Abd el AR BE 222 7 iy Bdd dis] A g
o7 Jl%EE RS NAFTA ZA9ARo ddte] ol de WAsga,
LoewenAtAo| s Al axAd 7158 U EA MAds= AL =
Ul APHA A Y] b3 NAFTAS AESH =
o9 7tA e vk k. AA ojH FAFVAHRE A A 2
Aol fettte ol ® I ddS 'HYL FAFTE WolEll v

gitt.

oL

2) F54 ANIZS AR 4§
oleld A AN S wFo] ABYFAL T A
Ao diste] A= AAAES AR, FAAAEA) A4E D

148) Robert B. Ahdieh W==2| A< 0l 2Tt
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FAFA] AAL
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etA] FAFAFASTAE, s AAIEol Y
Z o= sl AAlEHE EFE7dE o 2YE
Ao o]Fo)A= AA}, AlgHAolvhut kAL QlE A FEA L
W FAARJ] AR SHAAME Al AAIE], FRAQ MY
vEEdre] FHeME fuA AxEe, 4 Fad 54
A Bfsta Aok 5D g R R SARAFATAE EFE AAIE

= A=stal lvar gejd = ok

fl

gy 9

2. 'Res judicata 9F'e] L&A AL

Res judicata® 'o]v] #+st AlgH(a matter judged)'olgts Lo =2,
Res judicata 9='> oj® Welo] oA, T4 AAHL &2 i =
= TA, B WA A B FARE #E 5 Aol AAF A
IS T Ro2, ALFES sAAIE a94E 7= 935S 97
st T1AANFY] A e idgEe] dF A2 5194+ A

150) Robert B. Andieh, supra note, pp.2057-2058
151) Robert B. Andieh, supra note, p.2062
152) QelHAa 010l tHots JIE |AEH HE2 'DIEE'0ICH
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A, 91 Res judicata ¥&'S =AM vk

ATF <Waste Management v. Mexico AFA>¢] ¥ste] 45
oA FABAFFE, 91 dFo] IAMAY dHRded= o4 AR §l
3, AR A ek 2{IC) Statute #A38%F (1)(c)9] general principle
of law}'dl% sttt Q193 v} 9lt}.153) The Hague Permanent
Court of Arbitration®] FAFAY{-+= <Pious Fund AFZI>eA], o] =]
= Tkl os] AEE AdAe Al ¥ ooy, FAFRY
(compromis)ell o]3l] ¥3to] AgE Fa] AANE FLA A&t
3} T}, 154)155)

gHA, ol¢} ¥hdste] <Azinian AR>SOl = 9ol A &2 HEeh

£
)

rsL'
o{N art
\1

r'l

Q o K

o], 9]

m\l

WE S ol ta) ov] Fugele] Betel Ultka dhel olF AA}
@ gl AL ohieha SRAR, o Aol Fude BA A4
7} NAFTA §lukel ajgalelof sha, 787 flaie Supdeel o9

ko] APHFA ] AR HE= 'wAAOR e R4S GAgE]

g 7?”’01] OH%*@E}E Zo] FrgEolof drhar sl

Aol gt =, SARFE7E HAla WA ol

sto] AR 124 BlZ(deference) @ Htate], AP TAlL] AR

Al M= Il BdS FAE & dS A A4S BAeARE ol
o

1
o]2A e Aot AR Aol AR FRAE 49 A

DIAFASY H216%(T| B o
D BERBZ(EEDZ)S F20 BEE 20 S0 JBAOBA)Z I,
=]

HM218x (012

O =gmz2 CU\PIP HES TS F9 SHQ(HE glol 8 A H=R0= E%i% &gt
o EAHQ) E= OE FAStH HFo SHS2 AXIE A ot 30| DIZICH

153) Waste Management, Inc. v. Mexico (U.S. v. Mex.), Award on Jurisdiction, 2002 Case
No. ARB(AF)/00/3 (June 26), para 39.

154) Pious Fund of the Californias (Mex. v. U.S.), Hague Ct. Rep. (Scott) 1, 5 (Perm. Ct.
Arb. 1902)( William S. Dodge, National Courts and International arbitration : Exhaustion
of remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International
and Comparative Law Review Spring—Summer 2000, p.3650A THRIE). ; "this rule [of res
judicata] applies not only to the judgments of tribunals created by the State, but equally to
arbitral sentences rendered within the limits of the jurisdiction fixed by the compromis,"

155) Bin Cheng Al 'Res judicata &='0] =HYAa LLHAZ02t2 ZUCH{BIn Cheng,
General Principles of Law as Applied by International Courts and Tribunals 336-72
(1953)(William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, pp.365-3660IA THOIE).
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t PAe] QA0 o] AAd Bk mAT AT dARAe, T
WA gero] AMTA ARG ol2A R @ V]AAF o Mo}
Sol 7 AA AAE ARG R A,

X_—]]
omy % A g @ el o
& AAE fRSE HES woln Atk oW BEd Bt A 3
b= gt ol threlint

1. /A A3 - Robert B. Andieh

Andieh 2=, Loewen ARS HZESE o8] A A2 F2E A4 A
HAGHES FAaAY AFH AAHappellate review)'$t 'APHA O g}
(judicial dialogue)ol| A1 9] o %(comity)' AFolollAl, z} AlAl7|E=3 4
e APHA g dieE HoFa kil stHA, ZAFAEA
T A7 HAstar &= olgldt &3+ AAL7]=E "dialectical review(W S
WA AAZIE) e Heta, olgd AAIEE SAY AMAs 1L
7138 TAA e BAARD A Azt o] e 7ot vpgA
AA7IFolghal ) 158)

A

OO}:}\
A

rok

2. H|®3 A3] - William S. Dodge
1) Dodge g3+, E3] <Azinian AFA>A AA S, APHFAS] A

156) Benjamin Klafter, supra note, p.433p &xX

157) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, pp378-379. &1 Z Willlam S. Dodge=
? By HENM R0 =o| HES /UL

158) Robert B. Andieh, supra note, p.2029.
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Ho| o]2x &+ ¥ Res judicata® Hol AHALES AAZ} = 7S
v gebAa A, FAB5HEA Res judicata 9F'S IFAFARAI] F&
SASARG] BAC G AL, olet wE Hug o Jﬂrz.g
A A, FARAR S AN VA o R ZEsto A= Q
ki F7ggkeh 159

Dodge M= 1 AR, O 4 A e GAA7F 23, @ 9 AR
of Aol thEn 1600 @) FUH Y FUH TAE thF3, TAEA
AWM LAE FES & Axrh oldstEo] 9l
=AEN ARl LAl FEs] FHHA B F AUk
ATh= AR obge], FAART © FAATL Fof |
of IUAFALAE WA o8 AL oulst= FABAEFHA =
A FA AL Z 0] A L5
'Res judicata ¥ 3'e] stA A& ]
th16D 2k oS (FAAD Al A TA e AR ARS A7
7] A g EEFAAAE AT AL ]
&A@ e BN VAo RmA FEHo] Qi S, 9
SBEAE Ax 1 HFE FATd AVE A 7
th162) ol2lgh Hafjo] mEW &xloR A= JWAAE WA A Lsjof

b

_4

O

159) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.367.

160) Dodge W= ZHIASYA 'Res Judicata E'S YAIXIE(parties) 3t M & (question at
issug)0l &2 Aot M0t MHSHC ¢ 'MAE QA 23HoIH o™ SAsES U4
(object)t 2H(grounds)It 20t0F Gl=dl, 0248t MO G20 HRCICZAN= HFF 2H
£ Z2IoiM Res judicata StE HIE &= UHEIL, ARUHN SHIHEASS 0248 HR2
‘=‘EIE BHOISO0IR 21, FRCIS0| BHS SMUAM MIIE = AAUE HRE MZ HDIG=
g SXNAIID UCH2  sCHWilliam S, Dodge, National Courts and International
arbitration : Exhaustion of remedies and Res Judicata under Chapter eleven of NAFTA,
Hastings International and Comparative Law  Review  Spring-Summer 2000,
pp.366-369(<In  re Newchwang>AlHUA TES=E "ZUENAMS Sst HES
Newchwang®l ASZF0! China Navigation Co., Ltd.2] ZHARHAD, HEAN KO 2H=
Saturnll AKF0l 0|22 el 2HI0I2Z, & AFH2 AFAIZAHC] 2EHAH0l HEESX 2t =
QBRI 2CHD 5HO4, res judicata =HES HIESH HE ACHD B}

161) Wiliam S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.368-371.

162) William S. Dodge, National Courts and International arbitration : Exhaustion of

- 78 - .-:rﬂ._q -“‘,'I:I ]



st o= 7FAU, Res judicata 93'e] Aok WA Foma S
AR AR T F M FEe RF 28 = A ©

t}.163)

2) Dodge nE volrh, NAFTA9F e 4L dA ufde
TFA A AFES Q54 ¥ J=H(NAFTA A11% XﬂllZlZ’: =+
%), o9} o] 'mulH A ALY ] A o] MAHE FAFA
o 718 TAe A5-ol% A 'Res judicata ¥Z'0] A& EojAx= gty
ki ek A A ARG o] AL HA] b= FAH A
Aol AT AAZA = FuU Yol WEEA] AFS WA AAT I8
glo] TAFAFATAE w2 AV = de= A :
4+ 'Res judicata 3'e] H&dTHd 2=l Z}Z}CEH oo
A vz og #abs s sheAo] vt A7 EE Uy Aol
A2E v 719 7heAde] Utk ol FUPYeR T AaR
TAE & 735 wgsty A4S FAAQ AYdew KAt g
t}.164)

3) Dodge 2+ T340 2= NAFTA #1173 #A1121%+= HA A
o7 HAFAER stdw FARLTAE A7Isty] Ao suAgTAA
b 2718 ashe e g ojor star, o)ek HEo] HulH A
#A 'Res judicata' BIHE TojA & St 76}, 165 o] 2K
TUHYE 2229 A5E WA 7|35 M S Folgta o}
(M5 v= Sdiyde] Suly 9w A

WS vE 4 eyt NAFTA
A117de] o F5 Sk a2 dirie] ARl Tl e ¢

o
Ad

N

rlo

remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.359.

163) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.360.

164) Wiliam S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.360.

165) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.359.; William S. Dodge, "Loewen v.
United States : Trials and Errors under NAFTA Chapter eleven, Depaul Law Review
Winter 2002 Al EX.
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WS Tt s oA dvkar AA ). 166)
4) AQEEl A3
Dodge?] 42 o]zfgt Ao ta] Andrea Bjorklund 1+, ©]
= ?X}X}EO] 'Res judicata ¥2]'e] @3 wjio] w74 & 719 7}
SA= JE e Aolal, <Loewen AM>olA & & Aol Ui
9 6§H7} APF A ] AFEA ZAA SHAANE AT DG AT

H
m°*'

AAZFEAdol Aol Athar NHEREHET 1o jel], vhel s e Al
o] 271% 278WA, Res judicata 4H e A&S WA, FAHA
TAE 4 dand'er FAY Flo] Ha, syl RAE

g9 BA)E FAA AN 3Rk Aol AE A
vhelth= A A &= @It} 168)

3. %3 A - George K. Foster

Foster w4, @A FAFAFASTARAES qllddo] APHT
Aol AF'e o]2X] = g I AAME AASEL =
o] Arrt}t %3ty VlEs 7Aook vt =S
e FAAAE AUPTE, AP TAIY] AR 7]%77}115 87514
T, TYHYe] FAe 28 Aow FAS WA AU FUEd
o] @Ao] #id(erroneous) AYS KT 'gesia 59 gl
= 16

7 71%(Clear and convincing evidence standard)'169< A A]skthd

166) Wiliam S. Dodge, Loewen v. United States: Trials and Errors Under NAFTA Chapter
Eleven, 52 DePaul L. Rev. 563, 573-74 (2002).

167) Andrea K. Bjorklund, Waiver and the Exhaustion of Local Remedies Rule in NAFTA
Jurisprudence, NAFTA Investment Law and Arbitration : Past Issues, Current Practice,
Future Prospects, 2004., p.278.

168) Benjamin Klafter, supra note, p.437.

169) 'clear and convincing evidence standard'= S&&I00F l= =& AW 2450, B
CHXIC OIS0l =22 YS0ILE ERIg F= £S0IL 252 TE 20IstCh. 01= QIAIASO
N ANEE= MEXFI SHMAS J|IE2 "preponderance of the evidence standard'®!dl, Ol
= GMIE(EE2 2HE BACZ tlZHE 2IAAS)2 olii2 T &HE USE ?g
2 USTE 8HC 8t MDD T2 B2 AD| St 22 20 A6 QAIEC oz
22 2= Z=20l= 'clear and convincing evidence standard'Jt EZEICh 0| HAYUHERAS

| S8t eI ol2oILE &HeloF |10 32 ' 20 =2 'clear and convincing
evidence standard'Jt QFPEICID 48! Ht QUCH EFNZ, SAAFRANANE =IHHIA '&elXol
o|Alg E0(beyond a reasonable doubt)' 1 I1QI9 XMg ASs Mg MNOZ £
A1 UACH

.m0
T
ol

—_=

- 80 - A2t 9]



=
e,
ofy
2
e
oX
4o
N
H
=
ok
o,
u)
)

Vg FWowe wa

o =
= T [e]

(second-guessing)st= AoZ oAgAZA F a1, ol FAFAT A%
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A4 i FARAT] GRS odld Asshe vt Gk ol
7 FUAMAL 2220 W A4, 4ese Fge) 919 Y, 3
Nad 7HsH 5 FANY HIE Folstn], RFlZ d AFsh 3
s 47 HEE Aok B¢ RARYE] AL O WEe
A3 4P PR BESIE sk oleld AvE FAAT ol Fu
g Ae AT 5 9

. Foster n%= o]
ZHHAL ) A EFo] £
a9 % Foster 14+ 'FH'S
E 2738 HA$E AA|R), 'Clear and convincing evidence standard'
7 @A AR EEe] QY sk AP TAS] AR VERY W 7
WA, o 22 ol f =2 9 7IES AAg AA, APY
HH FABAFTEAE THY A FFAdEE

5 FhIAY, U 275 AdHUHa
= FE8 5 ol
=t =4, MEL 7$S FdA By dAA4d SV S

=
'E TH5A77]

o] 4
AgolA thRold AL
o}
2

il i}
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f
Mo
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rlo
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Ay
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th. A ¢lo] 'Clear and convincing evidence standard

Qe e #A-E FuHd AA o] ZRHATHE S T3] HolwW =3}
ARk APHFA Y] AR 7ES SFA717] 8 E d- Hgol Fxt
Aol e AXelal, FEAQ AYAEAE AFFRAAY W A&
Aol skl koAl s AAFHTE AS YFEoF g1

170) George K. Foster, Striking a Balance between Investor protections and National
Sovereignty : The Relevance of Local Remedies in Investment Treaty Arbitration,
Columbia Journal of Transnational Law 2011, p.261.

171) George K. Foster, supra note, p.262.
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Foster 4% o]# 3 A= 71%% Aggdo= 5‘1 “}Hﬂ“ﬂﬂ:ﬁxﬂﬁx}
7F FEAE o 5l Hdol] Aadd 8= sto], Andieh
WE7E FHAY R FAFA T ?Pﬁoﬂjﬂ% "f'wLZﬂTxPﬁ g A AHA
< X7 A, Dodge 9] -3 ef o] AT i FAE
7198l sk As oA & Aokl 217

4, A& - §33 € HArplE

7h 839 28X
Aol BE zh FAEAgEe A FE L] #A] AAA] 1A
= 71, HEZE REAl BEsiA Y ARt ol X = ofyshal,
SAR AN SRS ARSI AERE AAIEe] WEEA] ARkl 17
= ooy 2t AR 2 WEe #AE AFsH s =
Hro] el 1 SjgE olsliet] ol 3

Az AET S Ged, 24 e G el Pa 2o
olebil molAE ek, o] wEe] Eeto] ZHEHE ).

s Egre, TATAARTANN AbpAge] FAHE F3
7 el W AAIEe] BR, AAUA 2 ZolA 7A@ A
2t aen SAEARAFANA TSl A AEe] A A
He 49E fAsetel, 4 §8 U2 448 AAES 28 2 2
27 9

N
5

%98 ANz AE
D %8 @ : APEREE FAS IoE Mo 1 AWAE I3
Joz BEE: A

(D 79 @oll= WMo Aoy x4 Fo] I AA= AHIHAE

172) George K. Foster, supra note, p.263.
173) George K. Foster, supra note, p.260.
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o= i APHZREo] A S AAlskE Ve s APH A

¢, FARYY FAFIAY AR 23] 544 guE 7}
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Ao QeAE Fare] BE @A 2ol WAL HsAel 9l
H, EARATY APYRRIE Hag PETAL ALE FEAE
% oleh AF, Z, FAA Har)Fe) RE} AT ol A
7 ook FAol ol F Qe Holmw, ol FAHY L FAY
FAAES] HAS Gyt BERAASNY e S, BE
Wargel shadel dstel AMAL A gsE AL R F
eI Al FARATY WAAPY R AZHS AEsa,
AEAS AT Fesb Ada, FARR FAFAT 14 AbY
Azgolvt A, Wl e Bolslt 1%E wHe AAeA @ sbs

H

ek, e mE, AbETA ARE 9 durege] HalEel w)
CAPATAlS) AR o= ek Aabg AR skl o]

al
desl 'EeEsiAY e At ol R AMAS R E

®-2 FH9 4%, EAF 9% 23 U FAsE Ao A}
Watgo] el L a7 ATl AR ol 2ok st A
v oe ol ey wpgTAe] ARel #§ 71F0] udicial

expropriation(AFH % £8)'17H) = EXA ot ulod i E gutElo)

FuA el 4 # Ao, Mgl @4 54 T gue

174) Judicial expropriation or denial of justice? A note on Saipem v. Bangladesh,
International Arbitration Law Review. 2010.
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al, FAbmEe] wAlA HAVIERY 2 v BEE

}E}
APE B ashe E8olth

3 2, <Remeli Telekom v. Kazakhstan> ARolAl 2%
FHAtE 8 HYEe] A= AR TFAL] AR o]2X e &+
HAE g8y SRS 28 giHYo] A A ExpaLe] F4 A
A AL AAH & Pt Hol, A FAE FESE
T}.175)

t}S- 07 <Chevron v. Ecuador> APAL76)S m]=e] At A-H3A

¢l Chevron¥} A}3]A}Ql  Texaco Petroleum(TexPet)e] 'U.S.-
Ecuador BIT'el] &JAslo] A|7]gk AL H|, TexPeto] o FZof A
Fotd Aol R 4ol WA, AFE ZITte} AlRlIEC
TexPets Hdi= 9 gd # A5 AV AS AHst
TexPete d#E=2E JdE o2 W[l AlFent&
e AFS AT do] A 200697HA4] 9 AFES 714
HAY AFs9 AP er 2 Chevron¥ TexPet2 o] A FAE
A71ske] o FE=27F BIT '#4-&dek a9 oF #47, 'ax4<l
Aok AgAdd i AeE oF R8s 7 fnkeivty 33
=3

TARAZHF-= 2010 3. 30. £ AR Eobe]l #g dF-AA(a
Partial Award on the Merits)el 4], US-Ecuador BIT/d¢] a4l #
T HYgHdd $EES AT S(to provide effective means of

asserting claims and enforcing rights with respect to investment,

01[

175) Mavluda Sattorova, supra note, p.37

176) Chevron Corporation and Texaco Petroleum Corporation v Ecuador (Partial Award on
Merits), 30 March 2010 (ad hoc-UNCITRAL Arbitration Rules)(0lSt 'Chevron award').; of
&2 George K. Foster, supra note, pp.237-238 &=,
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investment agreements, and investment authorisations) |57} =4
U AR TA] AR FA e Ade] AR AFsaM e
("The obligations created by Article 1I(7) overlap significantly with the
prohibition of denial of justice under customary international law"
)10 9 712 EA =Alds A AP AL] AR-E wiAlE Ae -
TFeithy] BuE 9% E¥W o 24 ("The Tribunal thus finds that
Article II(7), setting out an "effective means" standard, constitutes a
lex specialis and not a mere restatement of the law on denial of
justice”), "AFETH|2| ARt HmojM, FEED E AT 7|FE0| H
g ElCHa distinct and potentially less-demanding test is applicable
under this provision as compared to denial of justice)'il slo] A
s st 9 A B2 AR EREel dig Akt o dAA

177) Chevron award, para 242. ; "The obligations created by Article 1I(7) overlap significantly

with the prohibition of denial of justice under customary international law. The provision
appears to be directed at many of the same potential wrongs as denial of justice. The
Tribunal thus agrees with the idea, expressed in Duke Energy v. Ecuador, that Article 11(7),
to some extent, "seeks to implement and form part of the more general guarantee against
denial of justice."74 Article 11(7), however, appears in the BIT as an independent, specific
treaty obligation and does not make any explicit reference to denial of justice or customary
international law. The Tribunal thus finds that Article 11(7), setting out an "effective means"
standard, constitutes a lex specialis and not a mere restatement of the law on denial of
justice.
Indeed, the latter intent could have been easily expressed through the inclusion of explicit
language to that effect or by using language corresponding to the prevailing standard for
denial of justice at the time of drafting. The Tribunal notes that this interpretation accords
with the approach taken in Amto v. Ukraine, another case that is cited by the Respondent,
which considered the identically worded provision found at Article 10(12) of the Energy
Charter Treaty.75"

para 243. ; "The lex specialis nature of Article 1I(7) is also confirmed by its origin and
purpose. According to Vandevelde, such "judicial access" provisions arose in U.S. treaty
practice at a time when disagreement existed among publicists about the content of the right
of access to the courts of the host state, "thus making treaty protection desirable."76 Article
lI(7) was thus created as an independent treaty standard to address a lack of clarity in the
customary international law regarding denial of justice. Vandevelde further notes that this
provision was later deleted from the U.S. Model BIT when U.S. drafters deemed that other
BIT provisions and customary international law provided adequate protection and that a
separate treaty obligation was no longer necessary, as is shown by the reference to
"effective means" in the preamble and the express reference to denial of justice in the
formulation of the fair and equitable treatment standard."
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o Afols ARETAle] ARTE 2 AAbEe]
TAL AR AT He FA-TFHWS Y AP A
A FgAeln fFAF eI TARG Y Bl
ok webA olatel N, FAFAT A E] AL

o]
HA o] AF'E AAlek=d AA 483 7&S AP
I FAFRERZFTA AHEA
1. Azinian A}

7} AR E

qAdg oA A1 WAIZ NaucalpanAl e Al HA LA

= WAL, o] FHAZE AWettal sl sl ey A4S A T
A e wm A= ko, APHTAY] AR HF = A7]g bt
girt.

o= FARAT=, oA 2 oukel o], AHAA g =7t
AP AP FA Y] AR B 'iLXﬂZqOE AU B4 G A
gk 7hA'el RS SHekA Hehe g, NAFTA 91wk A e 5 ¢l
CUhar spH A, APE A o] Ao 7‘3?7} AZ1E F de A5TE "FU
HA0| @ ALE CHRI|IE HEDSIHLH(refuse to entertain a suit), @
HYSHA RIS X|HA|Z| HLi(subject it to undue delay), @ AZtSHA
SNES WHOR AMES

225l HLHadminister justice in a seriously
inadequate way), @ HEigtn <Ao|Xol HHo| <QXME(clear and

malicious misapplication of the law)0| Q= AR"2 A& T}H178)

. Aol e X

178) Azinian award, para 102-103. ; "A denial of justice could be pleaded if the relevant
courts refuse to entertain a suit, if they subject it to undue delay, or if they administer
justice in a seriously inadequate way. There is no evidence, or even argument, that any
such defects can be ascribed to the Mexican proceedings in this case. There is a fourth
type of denial of justice, namely the clear and malicious misapplication of the law. This type
of wrong doubtless overlaps with the notion of "pretence of form" to mask a violation of
international law."
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% A F AAAA WA WAL, FHAGe] H2E
A% WA PAY HAL oheldolx] 2ge BE, Ao Holtin
2 A% grtn o], WPETAY ARE A devin wud
=3

2. Mondev AF#A

7. A%

g flelA 2 AT NAFTA A1105%7F 951(F2h 9]
ool ek A A HAT|Ed B AAS AAR, AA A1 APH
TAY ARl #E FAAEFHY WEO]E) o e Aol vrolzktt

AFJAM=)SAA APRFAIS] AR dAEE FHAT]E ol
Mexican Claims Commission®] <Neer AF7A>o| A 1926130 A A o
E4} 'Standard of outrageous treatment'el] A4 ojof )= THHES

)

_—

A7)k ont, 9 wARE, D 9 AR WAL W] A% ABAL &
FH o HEAINA e Al B Ao, dwHo T A}

A A P v HAL A gy E
Fris Zolng, O dds A7 VlEs 9
A9-7F EAEE o] ARl A&str]elE =
& A3k TEel Rz, 94%31
1920 o] &=

gEo] i &
il ded olHd F4+

HsDE ol f2 9 FAL v H el 182

o wk #olo] kA

Apzfell th@k =71

ZRS 179 i) A TS5

ot
M o 1o
o r

ojoy A widdAGol M=, 'ELSI ARdel A Al "AHEAE HEE0| B

179) Mondev award, para 115.
180) Mondev award, para 116.
181) Mondev award, para 117.
182) Mondev award, para 116, 123. ; "To the modem eye, what is unfair or inequitable need

not equate with the outrageous or the egregious. In particular, a State may treat a foreign
investment unfairly and inequitably without necessarily acting in bad faith... the content of the
minimum standard today cannot be limited to the content of customary international law as
recognized in arbitral decisions in the 1920s."
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Ag FALL HOk =2t ols, dof¥el HEEKXS FAl@ willful
disregard of due process of law.. which shocks, or at least surprises,
a sense of judicial propriety)'gt= 7= A&tHAA, 9 ARzdolA ¢
NEe NS YRAN} A4 o5 werstze]l ASHAR o]
ol AP TA AR Wt AR 83 ] Fol ety REA 18
A MY, BE B AMS S0 O2AIE A0l P

!

S| ot = Qle(clearly improper and discreditable) Z74 0|0
M, O Atz Qs FX7t £33t 23 Ee IR0 XYctn HE
x| s

ddgde 9 71l wEk A1105% $WrRE AlARske, SIC7F

HAES S3 @ LPAY H2AEAE U= & Ad AFE 717408 A,
@ Ao Aol #& AP A EA(53] MondevZF Al¢F o] 3ol <]
ojA et sl AME=A F)E AMEA miAd o] ATEES 35
B A, @ SIC7F AEE HE AFAeR A&t dee ofdA
aFSHA] B A, @ BRACA wiAFAl= EHASHE wE WS
A8 A BT, AP FAY] AR afdelAl erhal Kol o] AR
S A 717sksl

E3], @ AHI} AHsto =, LPAZF Alokol sl o] Aret HHo] gl
REA] T2 AR BA et A}‘% olmE SJC7F AMAA SR FEatd]
MAYLER stoda Aesii kA &2 A2 dAHl AP FAle AR
of gdti= HX Y MondevEel F4& s, =] Ax1H
o] &9 A= =l Hol FoEo] dom, "MondevEo| 20
O|5tH, NAFTA MEtAE MAaMpoz HAE Z0|1, Ol 1529 <
sto] ofu"ta sk, die AuFHMIAS & A= 9}219.3;,

183) Mondev award, para 127.

184) Mondev award, para 127. ; "In the end the question is whether, at an international level
and having regard to generally accepted standards of the administration of justice, a tribunal
can conclude in the light of all the available facts that the impugned decision was clearly
improper and discreditable, with the result that the investment has been subjected to unfair
and inequitable treatment." OI0 R20 HAEAEZ, 0 JIE0| Cta HEEQ J|EAS AlQ!
SIHAE, ANl 0df Jts&dsS 246 ficl 20 Z&E 24101 MEE == A0 SIRICH
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3. Loewen AFA

7} AAZ1E
g A, NAFTA A110539] A& 575" f8ks 1783817
i = AFEHFY 'BAA TE 9tol(bad faith or malicious
intention)'7} §lojof dttb= I H RIS TS, "2Ito| AZRLE 2|
SHEEF| A ED ot e BEVIE2| Hdi O o Az '2fof(bad
faith)'Lt 'S2|™ 9O| = (malicious intention)'7} =& Ho|9| {HtO|2tn
2t = A= 2385t E58S e E= AMETHL AR £[7] 2
o " 248t A0 S2I5HK| ZECh 180l shof Al ul 83T
oo} Al thAAAH L, <Pope&Talbot Inc. v. Canada AFzI>o|A
FE AP, "AHHE HEMO| 542 FHLEL HO
T =2tA Sle, nolXol MEAEXIS| EA|(a willful disregard of due
process of law.. which shocks, or at least surprises, a sense of
judicial propriety)"gt= 71+£S 9-8331,187) o}&# <Mondev AF>9]
"HERE| 2R ™SI Xto|H Ql(clearly improper and discreditable)" 7]1<&
% o}ge] A gk
S, O e el gud ARAA o R BekAbgo] oy
A, AW T 3 =
4

HE_:!“‘I fE =
Lol flgtstn, o=¢l A&AXA AEHE 2H2 Mgy &
CHSE E™0|0f S Shsto. "3 K.ghr).189)

185) Mondev award, para 136.

186) Loewen final award, para 132. ; "Neither State practice, the decisions of international
tribunals nor the opinion of commentators support the view that bad faith or malicious
intention is an essential element of unfair and inequitable treatment or denial of justice
amounting to a breach of international justice. Manifest injustice in the sense of a lack of
due process leading to an outcome which offends a sense of judicial propriety is enough,
even if one applies the Interpretation according to its terms."

187) Loewen final award, para 131.

188) Loewen final award, para 133.

189) Loewen final award, para 135; "A decision which is in breach of municipal law and is

- 94 - A =T



e,

ApQtel o] 2§

, 9 sha Al Al A wAIAIE] 5 Y
sk O =4, @ A%, @ ATH HA

£33l /e WHdtn FAAAT, oot A-Fste] it
, LL= el BARAE FARKY I SEet MEE NSO
o =7to MY, Lok O 1712 BRAol A

O 280 2= ASYAKR0| CHoE X2
X9X HHO| 5| WA7F E[X| Y=
ot HezE HEE = e 25
XICE"3L 1.Qkr},190)

& AAZ oddA-L, 14 FA 93] 88 Yi(0'keefe)F <]

e
o,

ox!
lo, e
oy

o fol
ro
o9

i)

i=)

40 Mr re rjo ok rlo rfu (B

o Mu ok

Y
2
g T
flo N
o
e
_V:],
<
o
=
S
>
N
N
I
o
o%
=
fu)
%
=z
>,
o
v
ftlo
o
i)
fru
N

Al Q19205 AgstuA, 9 A o] "LEALS| ¥
Of Bior =MEd FHot 2F (manifest injustice)of &
(miscarriage of justice)Of s EstCt "3 7F=3FSI T} 193)

2 9lo] =AlA HAT|E vAA Kk B
o] o2, FARATE wMAgne 3
i ge E nestel Wgee AR (Andel 19 9y
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discriminatory against the foreign litigant amounts to manifest injustice according to
international law."

190) Loewen final award, para 123; "In reaching the conclusion stated in the previous
paragraph, we take it to be the responsibility of the State under international law and,
consequently, of the courts of a State, to provide a fair trial of a case to which a foreign
investor is a party. It is the responsibility of the courts of a State to ensure that litigation is
free from discrimination against a foreign litigant and that the foreign litigant should not
become the victim of sectional or local prejudice. In the United States and in other
jurisdictions, advocacy which tends to create an atmosphere of hostility to a party because it
appeals to sectional or local prejudice, has been consistently condemned and is a ground
for holding that there has been a mistrial, at least where the conduct amounts to an
irreparable injustice. In such circumstances the trial judge comes under an affirmative duty to
prevent improper tactics which will result in an unfair trial."

191) Loewen final award, para 56-70.

192) Loewen final award, para. 88-91.

193) Loewen final award, para. 54 ; "..we have reached the firm conclusion that the conduct
of the trial by the trial judge was so flawed that it constituted a miscarriage of justice
amounting to a manifest injustice as that expression is understood in international law."
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4. Waste Management A}
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Azte] gulsk A4 E 2 4 global Bsiol 197
SHH, 9 AR A WA TS5, WA JPoA A ] G A T
194) Loewen final award, para 122
Loewen final award, para 119
Loewen final award, para 132-137
Waste Management award, para 130
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198) Waste Management award, para 131.
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H|4% Denial of Justice?l %x|ZF/d2| Al (Finality rule)
A14d HF 4 ¥ (Finality rule)d 29

FARGRY wAd REAL WS A adow ofdelA
As AR wALFAAALAAA 0] AT, 2] olghe
M, AbETAe] Aol e w7 o] BAEE A9, AF Al
WAET BE YD TALAE BFE 2AYS W, F BE 24
]

FARAE FRPEEE FARA 2 Ao @] FrhAAe] 4
@i Azkol QUnk olel@ A4S FuAFALGLAAH S T

o] 'HFA YA (rule of finality)'g} g+l
I A AR D F o] A gl e FAERE AT Ao
Aierdoz ag¥= Ffdde 9 435 ol e 19
= Aoy, FAPAAA FlAgFALGLANDAES a6k &
Ao n WA Aelw AAA EekmeriD 8 AO R A4
A=A wAAT. o =ole 53], o] FAFA= 8
of ¥4 = datz Q&) ddrt AsjHEATta FAshEA, G

]_
A
A 7t
Nse FAGSEHS BE ALgd A{o]2nt 'HEA (finality)' } S QT
5 =
. )
a4 ke A ZupE 1 shFAlY APH A tE FAE A EA
o

A24d vaAd - AR TFA A=A Y (Exhaustion of local
remedies rule)
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LAY 2 99
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T U AR AFolgt . § dA2 gAE R 947
Aol =7k 'HE (= B9 reprisals)'e] #ajo] AHLEAar, o]F '9
HEAY Helo ALHom, TAAAL HAFE Al7str] A
Xﬁﬂﬁdoi L{%0] git}.200

T A FA LA LR S 7P eHiE o e wolEoXl, wA
HEHA gHd 193 T9 shvtelvt ILC w7 QIR 2k Al44x
(Adimissibility of claims) (b)3-2, "SLHZ|AHEXATIE0] HE
b= g7, 7tsste Ml X4=EHo] ATIE|X| RIUCHH, =7t
Mole Q2= & Arf'yr FA3 AL JAuh ILC 7R A 1A 29 T4
A e, 9 Q10 SR IABSEY ol
28 FHA ¢ <ELSI AFA>S 48387 % 31 th.20D

Ul A A A AT € Z‘lﬁr #AHE dxAd FAEAGAEE 1CTe
32599 <Interhandel AF7(Switzerland v. U.S.)>olth. 9 Abz ol A
2912234 9] InterhandelA = ®]=ro] Al star = v= U GAF
AR FA ] ARAS FESAA 1948, 10, "= A e
A7lskd o 1957374 d4do] WA A ki, wA=ed =92
1957. 10. o] ARdE ICJol A8kl ICIoll A v=r2 Ao v
AE Flsk= 2 7k AR FHE AFegled, 15 st
Interhandel b7} Pl=oll A 5 Wlj 2] Al & vhobA] & AFEjol A o] Ak
o] AlAHJTH= Aot ARdF= Uy AV dEEHATE v
o AAA FFWE Wolso], 2920 A|AhE FEShA Fokt202) 9
ARl ICI= 1959del, ¢ dA 9] A= =l He, SAARL: =
TGS o] BF FEETa st A 203 thg3t o] @A]EHS]

Zi

1o

l‘FJ

£ r\r

199) AQl4, supra note, p.364.

200) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.361.

201) James Crawford, supra note. pp.264-265.

202) Hol4, supra note, p.366.

203) Interhandel Case (Switz. v. U.S.) 1959 I.C.J. 6, 29.
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2tol M H2[7t H Ut D FESs A=mRlel EFE St= ARHoAM
HMo g2 FE|QUCh. FAECHE ¢ A2 <Interhandel AZA>X
HR0 EX7F ALES0|, & A &50] &2 ZuE YiXx} o

HY W F4E0{OFRr BHTL20

EREEES EE RS R EORE E ¥

£ A3} Wwe w3 A
A, A4 B Aolaht, 1 97 2

, AR R R
o]
A
S A TARALAAH ) R A BHe ANPgTE A =

7hll A = WS S ]

v 1 w7k FHef "id 59 xdol7|E 8
= =l dgl g = st

zZbAl gk gk o i) Aglel vt B o gyl wiEeolth
Interhandel AFA>olA] ICJ] 9A] 183t FHA=

.206)207)

olshz ZQlu209 o]

204) Interhandel Case(Switz v. U.S.), 1959 I.C.J. 5, 27(Mar. 21)(MQl&, supra note,

pp.366-3670A1 THRIE) ; "The rule that local remedies must be exhausted before
international proceedings may be instituted is a well-established rule of customary
international law; the rule has been generally observed in cases in which a State has
adopted the cause of its national whose rights are claimed to have been disregarded in
another State in violation of international law.
... A fortiori, the rule must be observed when domestic proceedings are pending, as in the
case of Interhandel, and when the two actions, that of the Swiss company in the United
States Courts and that of the Swiss Government in this Court, in its principle Submission,
are designed to obtain the same result: the restitution of the assets of Interhandel vested in
the United States."

205) AOI4, supra note, p.364.

206) Interhandel(Switz. v. U.S.), 1959 I.C.J. 6, 27 (Mar. 21) ; "J2{&t At&loM =& BHZXof
THE Fot7| Mol Eashvt Lot Z7h= L BAMA QoM AAR9| pEoE FME 7|
3|E 7Moot sh= Zi0| EHo|2l 07ARICHBefore resort may be had to an international
court in such a situation, it has been considered necessary that the State where the
violation occurred should have an opportunity to redress it by its own means, within the
framework of its own domestic legal system)."
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3. 84

207) Loewen final awardfiME 2 A= SH| Cioh 22 FXIZ EAIGIRICE "afford [s] the
State the opportunity of redressing through its legal system the inchoate breach of
international law occasioned by the lower court decision."(Loewen final award, para 156)

208) Loewen final award, para 162. ; "..domestic appeal or review would offer more
wide-ranging review as they are not confined to breaches of international law."

209) Jan Paulsson, supra note, p.102.

210) William S. Dodge, National Courts and International arbitration : Exhaustion of
remedies and Res Judicata under Chapter eleven of NAFTA, Hastings International and
Comparative Law Review Spring—Summer 2000, p.362.

211) Feeman2 ¢ =2l ool0f 2o @ 22U AL Zie IHLESS SLQGHH 2HE
0, @ ALUENAN LI2eE MAZHES 1O =02 I8 2ME HP2E THMAZ = A2
O, ® =UII20 2HY QLFAAFN EXIEtis FH2 AERME AR oML s=g
1, @ =I12F OHE0| Z45HH, ® = X0t Az A0 EPE SHEECEM IHE
Holol 2 et oIEel HH0| EFE e 82 S2UCHJan Paulsson, supra note, p.101).

212) George K. Foster, supra note, p.210.
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o7k, 19894 ICJ= <ELSI AFA>OA, =3t =0A5 2] 4 =}
AL Yo FHAYFTALAAGAT LA A= AFEA &
9= FCN Fok21d)o] wE ZAAH A U@ A dxte] Axlo] &

5

O b H

] hvi
a0l wetel, 9 UHL INVHYY I AR oA, "1

]
o
| -
ol | FHY £ Us O] gl0le, YFH2=2 BN EACH

B~
b

Aol 27HE ‘FHAYTFALS 9]

A FEAH AgHolof T Ro|nw

7FsAdol ¢l H ol A (improbable)215), W3] A8l

futile)216) FAFE] 2744 aFEtn B FE vk
I FAFARNA FHRTFALF2ALHY T
1 #4949 7

D A3Hoe 24944 gie] 46 ool IR TAAR A
o]
A

an, ol WA 2719 FAE Aol

= % .
BheoR, 9 R AA WAl e WP shstel, FuiaeTA

213) FCN Treaty Art. XXVI ;

Any dispute between the High Contracting Parties as to the interpretation or the application
of this Treaty, which the High Contracting Parties shall not satisfactorily adjust by diplomacy,
shall be submitted to the International Court of Justice, unless the High Contracting Parties
shall agree to settlement by some other pacific means.

214) Elettronica Sicula S.p.A. (ELSI) (U.S. v. ltaly), 1989 I.C.J. 15, 42, 50 (July 20). ;
"unable to accept that an important principle of customary international law should be held to
have been tacitly dispensed with, in the absence of any words making clear an intention to
do so."

215) Jan Paulsson, supra note, p.113.

216) C. F. Amerasinghe, Local Remedies in International Law 4(2d ed. 2004), p.206(George
K. Foster, supra note, pp.210-2110IA THOIE).
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3) A, A FALRLT ] 2LFHX Ferha PAHoR TF
Aok WAl sle=dl, D 2 TolME ST AEAE FAATE A
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7 sl A AFES ol 8F e 2H %ZHOH w3 A s G
Astel T+ Azl F shUE AR s WA Edxdol kel
olF 2FEL BT IlAREdaet FARATALATE FAl 1Y
ol ed A3t vos As WA A% g Ee|thels

AL, ilﬂ?xﬂ +% = FAststar mAlTAE AVIE & Jdov, F
AT Al 35§ ]t T el o] A&7t FAE 2

=
o] ZA FUA EHE 2
Zz =

e AdR Az} A Zake o)
H(implementation)= AA °l& IUgst= F2E FHotH uUH A
A= i YHb s e ¢ Qls W AAANS APHdes A
S Q= s Atk mebA i gl Uy 9w
5 UF2 FATAdAE dANS UFEA HB22, oy ygtse
FAWAS Hshs o] Falo])220

3. B4 Z3(Fork-in—the-road clauses)

BITE2 &4 FAARE stolw, FAEAE 7/IAE HAA (forum)E
217) &53l, supra note, pp.172-176
218) HEAH st=29| EXNEAHMAEAN : BIT2 22 FTAS 422, HLEE, 2010, p.360.

219) HEZ A, supra note, p.360.
220) HEA, supra note, pp.360-361.
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stated, be deemed consent to such arbitration to the exclusion of

221) Benjamin Klafter, supra note, pp.414-415.
222) HE A, supra note, p.361.
) BHE A, supra note, p.361.
) v

2, supra note, p.361.
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any other remedy. A Contracting State may require the exhaustion
of local administrative or judicial remedies as a condition of its

consent to arbitration under this Convention)."

FoF PATol FAB 2AoEA FUTAAA 27

g g78 gAAoz astel glo] BAalEel o kst
FAlol dg Fold Aol AL TALALAE A EE WAH
Ao Rrp= AAR H4HIE B}

5. JEH £ARR B¢

7F. NAFTA
NAFTAZ= =it Ald 2zl 1 2 o 5} ‘ﬂéfs} 1 ?ﬁﬂ &taz 9%
A= o, FAAR st FAHA
TAEAE 230 AE e A fle 6&1, NAFTA xﬂnxc}
A1121z (Db)ek 2)(b)= &f=]l FAAR skolw NAFTA A= 7
Alet7] ek S AAbE AlFs AL A& AdE 271 AS 896t
T ute2s) 9 FAL Uik BRI E s 'X7)Z2ES AHsle] =

225) NAFTA Article 1121: Conditions Precedent to Submission of a Claim to Arbitration
1. A disputing investor may submit a claim under Article 1116 to arbitration only if:
(a) the investor consents to arbitration in accordance with the procedures set out in this
Agreement; and
(b) the investor and, where the claim is for loss or damage to an interest in an enterprise of
another Party that is a juridical person that the investor owns or controls directly or
indirectly, the enterprise, waive their right to initiate or continue before any administrative
tribunal or court under the law of any Party, or other dispute settlement procedures, any
proceedings with respect to the measure of the disputing Party that is alleged to be a
breach referred to in Article 1116, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an administrative tribunal
or court under the law of the disputing Party.
2. A disputing investor may submit a claim under Article 1117 to arbitration only if both the
investor and the enterprise:
(a) consent to arbitration in accordance with the procedures set out in this Agreement; and
(b) waive their right to initiate or continue before any administrative tribunal or court under the
law of any Party, or other dispute settlement procedures, any proceedings with respect to
the measure of the disputing Party that is alleged to be a breach referred to in Article
1117, except for proceedings for injunctive, declaratory or other extraordinary relief, not
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Aao] NAFTAS 713 375 A7)als Aol FA =0l JAE ¢

1}, #9|FTA

FUFTAYE A11F A11.18.2F0A 'E744'S gF oz Al
Aot FEA ALI-EE Fol To] A=Y Agole 'gdi's
OETE 53S T Atk webA wso] AR Afole S
o 'z wel FWERErE oln] A E o Y Folyete St
t T2 A= olE Vst FAAAE A Eo| A7 4 9o}, =
of JAF=Y Arole FEAG rHdA e wet vsEAAtE E
A z27] A Tl ABEdAe} ZAF AL F o shunks Bako] 9
Aevrs F4E + Advt

A3d AEAe 94 BE A EA

I. Mondev A}

involving the payment of damages, before an administrative tribunal or court under the law
of the disputing Party.
3. A consent and waiver required by this Article shall be in writing, shall be delivered to the
disputing Party and shall be included in the submission of a claim to arbitration.
(b
226) Loewen Final awardfiNE 22 FXZ EH5D QUCHpara 161.) ; "Although the precise
purpose of NAFTA Article 1121 is not altogether clear, it requires a waiver of domestic
proceedings as a condition of making a claim to a NAFTA tribunal. Professor Greenwood
and Sir Robert Jennings agree that Article 1121 "is not about the local remedies rule". One
thing is, however, reasonably clear about Article 1121 and that is that it says nothing
expressly about the requirement that, in the context of a judicial violation of international law,
the judicial process be continued to the highest level."
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o] Atel A= W= U Aol A s 7R 74A] 71 7bE o 7s gk
TAAA7E BF A¥E Aol n® slldg A AR AN D] T
HEAHY 93 TFHA7E Aol HA= Fodrh. a1dd AR =
NAFTA Al117%o] sulAz daaz1d 3 S AASI JJerm = "NAFTA
SHolM =, "AtETALl AHE A 'SUFHEAATIRE S22
ZAO| UCHE A2 AMHO| OfL|C. "8}31 ste], mRx] APHSEA L] AR A
To] Al AFALA] Aol QFHA FErhHeE o] A
v} 9t} 227)

II. Loewen A}

791 AGIA LoewenZ & sARRAZ F W9l 14 #29 hs
oA 284 Olkeefedt ez ARl
2 A%, Wobgeld Zhs Aol srhe o2 v A
NHS AL Bk
97 (Loewen) 52, 'AEAS] AH'e T e TAIE A LA 95 )
2al, o= NAFTA #l1121x (D) All121x (2)(b)AlAl H
Al(waiven) | AT FFPEE, FHTFACIEL FABLGHY A
Ago] wa AN TAAGE Fohe] Ay Az"e AE G979
2 wow WAS, b RE A £3H7] (AT
A a7k o) FoiA el A7) deli) Fulg Al 2Fel W Helo]
glow, avt Brsd AFH AWAED AL aTee Al

MAre]  AAA Q7 (substantive  requirement of  customary

1l
)%

-

international law for a final non—appealable judicial action)' '= A
WA AT ALY 23S @5t A0 LA (F U A A A}
27299 ) {international law's procedural requirement of exhaustion

of local remedies ('the local remedies rule")}'¥ AT F33}

227) Mondev award, para 96. ; "[Ulnder the system of Chapter 11, it will be a matter for the
investor to decide whether to commence arbitration immediately, with the concomitant
requirement under Article 1121 of a waiver of any further recourse to any local remedies in
the host State, or whether initially to claim damages with respect to the measure before the
local courts.... Thus under NAFTA it is not true that the denial of justice rule and the
exhaustion of local remedies rule "are interlocking and inseparable."
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t}. 9] AbA9] Final awardell A=, HFA4S Q8= AL "ZII2
Stoja St HAE Qo] Yot I8 fUE IUe EHHAZE Sl
M-S 7|3]& F& A'oletal oW A{,230) "atd ZILTE FL| A A MO
20EE A2 EECE St A|ZE[(X|E U/J=HZ X|HEALLE St
= HESFH A E Ere|of Chot Mo XM= A2 0 O
Abgt Z4o|Ct 2ol ek 9] 8.5 A}ttt

ol AAZE 9 FARAFE=, "QEX| XSAMO|MOE ZIH7F MA™SH
TH =2 MSBSHK| 28t A0l = HE YA ST = ULt =

0|
LHFCHOlA L& stofLt, (OtF2| HZStEEIE) 2M 2= X[HH StAtel

CHEt 37}1”%'8 22301 HHAH MM =ESHel 0t

Ol S0st #H20 UolMds, AA8NK 25 282 W

P St A2 = # qebz "measures adopted or maintained by a Party"

O SIZEITI 2D, "BHRKEAT} Ofid BIS, 1 27iel MAMol STRoID RS ALK
o U 1, 2 Bole sk BAS 212 2 Sipel Mg X Y2 YPDE F
A4 CHLoewen final award, para 143).

229) Loewen, Jurisdictional award, supra note, pp 70-71.; "There is support for the view that
no distinction should be drawn between the principle of finality and the local remedies rul
el)..Viewed in this light, the rule of judicial finality is no different from the local remedies
rule. Its purpose is to ensure that the state where the violation occurred should have an
opportunity to redress it by its own means, within the framework of its own domestic legal
system."

230) Loewen final award, para 156. ; "The purpose of the requirement that a decision of a
lower court be challenged through the judicial process before the State is responsible for a
breach of international law constituted by judicial decision is to afford the State the
opportunity of redressing through its legal system the inchoate breach of international law
occasioned by the lower court decision."

231) Loewen final award, para 162. ; "it would be very strange if a State were to be
confronted with liability for a breach of international law committed by its magistrate or
low-ranking judicial officer when domestic avenues of appeal are not pursued, let alone
exhausted."

228) MEFQ &
2 WA 2
=Jp
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232) Loewen, final award, para 242. ; "In the last resort, a failure by that nation to provide
adequate means of remedy may amount to an international wrong but only in the last
resort... Too great a readiness to step from outside into the domestic arena, attributing the
shape of an international wrong to what is really a local error (however serious), will damage
both the integrity of the domestic judicial system and the viability of NAFTA itself."

233) Loewen final award, para 159.

234) Loewen final award, para 160.

235) Loewen final award, para 161.

236) Loewen final award, para 162.

237) Loewen final award, para 162. ; "If Article 1121 were to have that effect, it would
encourage resort to NAFTA tribunals rather than resort to the appellate courts and review
processes of the host State, an outcome which would seem surprising, having regard to the
sophisticated legal systems of the NAFTA Parties.... Further, it is unlikely that the Parties to
NAFTA would have wished to encourage recourse to NAFTA arbitration at the expense of
domestic appeal or review when, in the general run of cases, domestic appeal or review

)
)
)
)
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III. Chevron v. Ecuador AFA

o] AbAL AW ZHg-0] Energy Charter Treaty’9] @34l A9}
AYgAd FES AFE(to provide effective means of asserting
claims and enforcing rights with respect to investment, investment
agreements, and investment authorisations)e]FS ¢HFst Z 1% 7}
A= ARQEoIA=T], S oA 2 npe} o] 9 o]Fo #
stol A= "AMRHH Q] ARt HlusiA, FEED E AT J|FEO] H
SEICL"Y AE e $ o] AMA Y o Folm= el &I
g A XA Fag 7a= g4 AT Aled o fnks
TS it aElar APEAFAIS] ARTE ofyet Ceffective
means standard'®] 7]Fo]l A&H o], Il FA AR AR S
QTAEA F=Thal B9kt 238)

IV. Saipem v. Bangladesh A}z1239)

A G2 <Loewen AF1>E U&3HHA, FAFAGFAANA APHA
FAS dEHE WA FAELALS L8]0k 3t AL T3 A4
Y= olgtar YEQITE

olof sl WgBAHLE A, 9] DR o] A FAL AFE A8
, 7k AP -2 gl A w]FEH
?%’01 ‘3&5/\] '/‘Pﬂé?‘xﬂ-‘ﬂ ARS FAsE AL olyrR, FydAd
) 'S FAGE AAA ao® QY
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would offer more wideranging review as they are not confined to breaches of international
law."

238) Mavluda Sattorova, supra note, p.237.

239) Saipem v. Bangladesh(ICSID Case No.ARB/05/7) Unreported Award June 20, 2009.
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tol7t, A sllAg A AR A dH o] et YL S ets, o]
o] A A A2 a4 (effective)'Q]
H] = Saipemo] Waetd|Al A Afol A FaehA] kb, Waet
oAl o] ofe] HAoA A BFAL, FAE B f& FEeE ARE
I =2 Aow, ghqol T Y,
& (improbable)' ZHolomz ol A3 A
(reasonable) TATTs APt AEA 7|0 FE&tttal T3
0}.240) 3k, FroRE AAs=d Saipemo] oHdde] @S 1Y
AL Adstrhar spglvk.z4b

A4d HZH0 259 2% 2 H L9
L AETAY AR A7) AF4e 94 2R

1. A=A A3

Judge Jiménez de Aréchagatv "=717F ZLHE Etst APEAH A
S(EZ)0f oigh Mol AL shaH, 1 2F2 =T el AF0[0{of

O3 A 18}% 242 o]# 3k S  Freeman24d), Christopher

Greenwood244), James Crawford SC245), Jan Paulsson246), George

240) Saipem Award, p.183.

241) Mavluda Sattorova, supra note, p.36.

242) Loewen final award para 153. ; "an essential condition of a State being held responsible
for a judicial decision in breach of municipal law that the decision must be a decision of a
court of last resort, all remedies having been exhausted."

243) Freeman Al "=t M2 Z|ZH Ol HRAQ AHZHO0| ZHYL 2019 SIRE gt
S [ LMSICHD SHLH

244) Christopher Greenwood W#=2| =& CtS1 2Ct ; "[Tlhe responsibility of the State for
a denial of justice arises only if the system as a whole produces a denial of justice. Where
there is a manifestly defective judgment by a lower court, this will not amount to a denial of
justice -and thus will not constitute a violation of international law by the State-if there is
available to the foreign national an effective means of challenging the judgment."{Christopher
Greenwood, State Responsibility for the Decisions of National Courts, in Issues of State
Responsibility Before International Judicial Institutions 55, 61 (Malgosia Fitzmaurice &
Dan Sarooshi, eds., 2004)}.
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17 gsine HE
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I'U>'

W,
i Zlolth, FrbE APARY HEH ANETE MU 2
o a9 slmasiel uAlE Agdoleba )2

Bonn wrbe 74 Ad@ wAoR T ARAAS LY 2
f7b Qoma, oo Ug WHlE A%y As] AWTAle] A B
5 A o= B Foyl et} o2 So], AEd dxldo uyE
4 a7e wgete] 2 Huge WEAPS wistn 94 e
we 2o Ao MASS AT % g, ogd AsHE FaAl A
Sol Ya ARl 7198 FE otk add 9%9le] o]ed A%
= AAA L3 14049 AHES AN EARAZAZ AT 5

245) ILC2| rapporteur@ & James Crawford SC W=, TS 20 =&RUCH
"There are also cases where the obligation is to have a system of a certain kind, e.g. the
obligation to provide a fair and efficient system of justice. There systematic considerations
enter into the question of breach, and an aberrant decision by an official lower in the
hierarchy, which is capable of being reconsidered, does not of itself amount to an unlawful
act".

246) Jan Paulsson m4= 1 MHZ, 'AFHIAMCS HE's XA SHAHO| &

247) Jan Paulsson, supra note, pp.108-109

0

=01 =0
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248) Jan Paulsson, supra note, p.108.

249) Mavluda Sattorova, supra note, p.231.

250) Mavluda Sattorova, supra note, p.232.

251) Mavluda Sattorova, supra note, p.233.

252) Mavluda Sattorova, supra note, pp.231-232.
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253) Mavluda Sattorova, supra note, p.234.
254) Mavluda Sattorova, supra note, p.241.
255) Mavluda Sattorova, supra note, p.243.
256) Mavluda Sattorova, supra note, pp.244-245.

- 115 - A £2-1



o9, ATl AR g vwARl A Fels, auldE A
A2AQH L FAe) AARA 2T GATHE 7k FAAL o)A}
= 2449 23 A

APETA S AR A% FAEAFAT AZD A, Bd A
F2 FAA ABAAA Fed BRFEL BF AL
Agelwt 1 L 4YT F Avka wolok Bk Z, AEA
AL AR AT AAS) AF AAA 802 vepslolof Fhk.

T Fvke] Bl B APEA2HS TAGE AL T A%, F

|

ol
ol
o)
bt
o

o Lo
i1k
B

daPare] dgtolrt, APHAI AR O] 3HAIR A E o dvkal 7Fdshd, 3
A7PA AAF HEA T m7ke] APl oAbt F3E Fojetal =
T AUk FolEY I7bE AaR dEA e eFE AlAskaL, Tule] 9
B ezt om s AP =l FARE FALE 73S Fo
S a7t Ak Il AaE AAAAES FYetal, AR SFA
Mol stat 8 eFE AAY 73S FA dod I F7he] AMSd

& Az Helstar WAl sk A3t 4 5 Sl
tolzt S S el By A&skar, Al A oln, Siujell A dojd
Hdalel fIAdS Bt Ade FAS Fofskel ° AE dAjol
7% stuw, o=l FAANAE Sudl e FAE wes A6
= ol o ntgAsit 2gal ol EA4o IAGAZA HstE A
= il% ol
ol

= s 5% s ik RARAFAL AV HE FAG
S AggoR Y 9T FA% B ol g3 FA% A

¢

_>L
m
5

257) Mclachlan, Shore & Weiniger, Campbell Mclachlan, Laurence Shore & Matthew
Weiniger, International Investment Arbitration: Substantive Principles 233 (Loukas Mistelis
et al. eds., 2007), p.233(George K. Foster, supra note, p.24101A THOIE).
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258) George K. Foster, supra note, p.250.
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263) George K. Foster, supra note, pp.247-248.

264) <Chevron AFA> p.324 (Mar. 30, 2010). ; "In the consideration of whether the means
provided by the State to assert claims and enforce rights are sufficiently "effective" . . . the
Tribunal must consider whether a given claimant has done its part by properly using the
means placed at its disposal. A failure to use these means may preclude recovery if it
prevents a proper assessment of the "effectiveness" of the system for asserting claims and
enforcing rights."
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Abstract

DENIAL OF JUSTICE IN INTERNATIONAL

INVESTMENT TREATY ARBITRATION

Haemin Lee
The Graduate School of Law

Seoul National University

As foreign direct investment has rapidly increased around the
world, conflicts between foreign investors and host-states have
increased as well. In an attempt to protect investors, many states
have entered into bilateral or multilateral investment treaties, with
international investment treaty arbitration designated as the
investor—state dispute settlement(ISDS) method of resolving any

disputes.

Among such disputes, cases have emerged in which foreign
investors claimed either to have been subject to unlawful
judgments or insufficient judicial process in national courts or to
have suffered injuries by other entities(government or individual)
and then denied redress in national courts. A representative
example is the NAFTA case of 'Loewen v. United States', in
which Canadian investors claimed to be injured by the process
and judgment of the proceedings in Mississippl state court, where

its original dispute was heard.
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The fact that judicial actions of host-states(including
judgments) can be reviewed in international treaty arbitrations is
drawing deep concerns and criticisms worldwide. However, there
have not been many studies concerning the validity and standards
of such review. Noting this gap in the relevant literature, this
thesis aims to analyze international arbitration concerning judicial
actions from wvarious angles, using the standard of 'Denial of
Justice', which has been considered to be the basis for
international state responsibility concerning judicial actions in

customary international law.

First, to develop the premise of the subsequent discussions,
Chapter 2 will discuss whether state responsibility for foreigners
concerning judicial actions has been acknowledged in traditional
international law. Chapter 2 will further examine the history and
specific parameters of the 'international minimum standard' and
'Denial of Justice' standard as an international minimum standard

concerning judicial actions.

Chapter 3 will present the significance of international
investment treaty arbitration as an ISDS. Based on the studies in
Chapter 2 and 3 so far, Chapter 3 will discuss the 'denial of
justice' standard in international treaty arbitration in earnest. The
thesis first examines whether ‘'judicial actions' can be
considered‘measures adopted or maintained by a party(state)’, as
only such measures are properly subject to investment treaty
arbitration. It subsequently examines whether the 'denial of
justice' standard can also be applied as a standard of review in
international treaty arbitration and presents the legal basis
through analysis of Fair and Equitable Treatment standard.

Chapter 3 also sets out the current review standards in
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international treaty  arbitrations through discussing several
important NAFTA cases which dealt with judicial actions in
host-states, and stresses the necessity of setting proper
standards of review and degrees of deference according to the

types of cases.

Finally, Chapter 4 will show that the 'finality rule', which
requires the claimant to have exhausted all available remedies in
national courts to the court of last resort(i.e.,to the highest level)
in order to establish 'denial of justice' claims, is applicable in
international treaty arbitration. Chapter 4 subsequently presents
the possibility of broadening the scope of the above rule to apply

to all cases dealing with judicial actions.

Through these discussions this thesis attempts to clarify the
role of the traditional 'denial of justice' standard in the current
international investment regime and to determine the proper
standards of review for the judicial actions of national courts in
international treaty arbitration. Further research into this field will
be instrumental in maintaining the balance between promoting
foreign investment and protecting judicial sovereignty, and
moreover in establishing an ideal relationship between national

courts and international arbitration tribunals.

Keywords : Investment treaty arbitration, denial of justice, ISDS,
judgment, judicial sovereignty, review
Student Number : 2007-21519
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