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before the courts for determination by such regular proceedings as are
established by law or custom for the protection or enforcement of rights, or
the prevention, redress, or punishment of wrongs. (...) A case or controversy,
in order that the judicial power of the United States may be exercised
thereon, implies the existence of present or possible adverse parties whose
contentions are submitted to the court for adjudication.

Muskrat v. United States., 219 U.S. 357 (1911)

57) ‘A difference or dispute... that is appropriate for judicial determination, not
hypothetical or abstract ... academic or moot ... [but] definite and concrete,
touching the legal relations of parties having adverse legal interest. It must be
a real and substantial controversy admitting of specific relief through a
decree of a conclusive character.’

Aetna Life Ins. Co. v. Haworth, 300 U.S. 260 (1937)

58) AHE], o= AYR|HAo] WS Fol & Standing ¥2]Q] FAA (2)(clst FA
MA (2)), HetdT Al24d AllS 34 A3l (1981) HAatostn HetALA, p. 184,
59) JejA =32 E(Frankfurter) i Joint Anti-Fascist Refugee Comm. v.
McGratch 341 U.S. 123 (1951) HZAA HYL EAXsH s§2jo] EMo|lt 2A|E = &
SHut GARAE 2ke] Alof dfisto] APEHO] AL AW A TAl ATIX] Moy YA
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ol=9f Apyidol AW A3xg I dYA IA= skl e, v A3
Zo]&= ‘Case and controversies o] Tl Abgigo] o]xlcty AAEo] Q)

of. Azefots AW A3xof] ARl Hhe RO, oA tiHY

E

_ A piny
o AfmHe oA HEQlo] HAZAQ Zexpert feels)ofl oJa] £ At¢to] AR &
< S AT wokd mogh QRFE o L wAlstel FAdel it wo] £&t
NS B2t

A court will not decide a question unless the nature of the action challenged,
the kind of injury inflicted, and the relationship between the parties are such
that judicial determination is consonant with what was, generally speaking, the
business of the Colonial courts and the courts of Westminster when the
Constitution was framed. The jurisdiction of the federal courts can be invoked
only under circumstances which to the expert feel of lawyers constitute a
‘case or controversy .
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= tidske AP BES FEsH thEAl 22 ol A wdol A

AIAIHTE6D. WA Consent decreeb2= TFALRL 71o] thado] Qi 7H4F o

got ogolm  gpetn  AYwdlM oA glon. Ag

ghttal st Ao wo Hsto] ARGXIA] A, FERAE 55 AR

(probate of decendent’s estates)U} mAFA}7AQ] ©FARA} 7F $Holzp Q)

AR, (INS 253 R oleld 7B oldQ]) Al Jof ARolA GARAL 1

o tiFd +=7F EAISHA] ggole WA ALZ WHIAMKF te] 24

o] A7 Aol Hd

Ao AgjiAlo g SHJEITH: =20 mel Hdo| HwHo] 2etdh AFdE F
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B

9l9b Ze uhEo] olstriate BARYgol gl Aelo] cfs) ARERIL 2
UL WAL 2 Yrte ool ok Zolck AU Hojo] ofg W

2 INS 4% oldol: Wdol duslgon AEHe 2E YAl 4

60) Comments : Threat of enforcement - prerequisite of a justiciable
controversy, 62. Colum. L. Rev. 106 (1962), pp.109~110.

61) K. C. Davis, Ripeness of governmental action for judicial review’, 68 Harvard
L. Rev. 1122 (1954-1955), pp.1123~1125.

62) & GAMAL 1FQ] ojo 25t RS TAAIZIZIZ 3t A%, "Consent Decree.”
Blacks’s Law ictionary, op. cit., p.372.

63) AdYUTiH Y2 ICC v. Brimson, 154 U.S. 447(1894) At7dojjA] dulti¥H o] o]& wth
St 740] A A3zAgel edo] YuiElX] ethi g9isl "f Itk Davis, op. cit.,
p.1124., 2% 6.

64) Davis, op. cit., pp.1123~1125.
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T B QFT}66),

Ag|2 United States v. Interstate Commerce Commission 337 U.S.
426 (1949) ARoIM = Ul F87F faolAt mjao|y, |FRgdo] &
5= st Holle E4tstal 2 FA/dol AFH A
AP &0l ZYstd 2AF A tid S0, Ak 9AlE2 S5 dsHl =
a9t e A% AtE&(wharfage charges)E &7 sttt o= 7
e 24 252 ol =579 FulE AREsI7] diwoll, B= slAbs
tisl 710 Algeh A% AME&9] vrehut oAl A% AERO SAIE 2

AstR ey e SAE2 o]E ARSI, olof ulw FRe= T &
2] ¥ 3] (Interstate Commerce Commission, ©]3} ‘ICC’)o] tjs] Ax 3]
AFESl ARl tieh EWO] =Rl &8l widEES BAstAeY ICCE

olS 7143kAH

X

AR ICCY Ao 5519 Mo o]& AlAastdy, ¥ HEQ 28
U.S.C. 4604 'ICCo ZAZol sty & BHe U= ARE 2
GARLZ 67 = 2ol A7) mioll o ARe] duiw AAl ul= A
271 it HERgEE AAA ol ARE g, 22u giu
2A gigstlon, Ao s o' Al A7] ARAE AR A Al
713t 4 @ity common law AH] ®e2jo] ma} B&jo] gSQ o]z A

7} 7¥stE| it
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A tivid
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United States’z &

66) Ibid., pp.188~191.
67) ‘any action to set aside an order of the Interstate Commerce Commission
'shall be brought against the United States’
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gy HWAIRE o, Ul AR T4
States is always a possible adverse party)©]7] Tj=of] =&AHEH&X}7}t

ol mwotd 4 Qle AR ol sig ettt ST

(5) INS v. Chadha TZ0] Mal|2A9] ik} BLAGE] YAAPE A

Chofdo] INS v. Chadha B2g Mel2 Q88 21 “mngl Pgu
boRAE WES YWoR WUSHIAT A% APSIA L HojA
Windsor THA1} 2+, INS7F 44 w0 o) ‘Atilo] Fat 4 9
AXS HY 2 A FUE ol AT Zolck

stAIRE Aztejols Chadha AROM ZAIE 22 ©8]e] "ARYO|A]

ol

70) 19529 Immigration and Nationality Act’} S3tE]7] A7IX]= HAo 25 ZAH o
AR wE ol
71) Tutun v. United States, 270 U.S. 558 (1926)
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Hollingsworth v. Perry, 570 U.S. _____ (2013), pp.1~2, 5~17.

73) Hollingsworth v. Perry, 570 U.S. ____ (2013), KENNEDY, J. dissenting, p.4.

74) T, “Batoloagolde] PAKEZA", mAARAT (V] SOIAF (2000),
pp.445~446.
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IV. AP Zo] et mt

FARIA A (Standing, Locus standi) H7A oA Ldwfo] 450 FAKIZ}

=
571 9ol RAIEE Yot WEU APH A Az WA s

2312 YSL 4 Yt IP5AS Tk Aok FAKIAAL Wdo]

2ol Buo) Yozl 945 Z¥ACL @ 44 719 shtolt.

252210

rlr

HuA  9JA9] ZFX](prohibition against advisory
opinions), @AMAFA A(standings), AH129] d</d(ripeness), @9]9] 49l
(mootness), AX|A FA|(political question doctrine)?} & Zi=o] 9l

th 2407 F @9 2ol YAY A Atk A ARl AMU

d2 Warth v. Seldin AROA "GARIAAL] 242 GAMAZE Hdo|
tisto] §745t 2oy BES wWHst=S 1 ApAo] Al wst Zojifatn A
"In essence the question of standing is whether the litigant is entitled to have
the court decide the merits of the dispute or of particular issues." Warth v.
Seldin., 422 U.S. 490, 498 (1975)
76) 2o} Bufojof(Lea Brilmayer) w4 AR AL ARAO] AH&Ad, ol 49l
w3t A thaah 2ol S0t "urek ARRAlo] FR|A FREQ] 5 BlAShHe AS
F7leE gl Yussien, oE Aule] (e oledl MY Lo B Ko
@) ol WEol ATolefn Brie HE & sl BAE 2AWN? (1) 2k o YE
215 AL g % 3 o] ggol 20 Fje] mEo]
A5 g Atk n Zae 4 It grer of AlRlo] 23 HAsI] TR
< QAXISEL AlRlo] tigh RS FHSIITH o2 H=

A A9 o] AU GARIA A (Standing)ol] Q1o ZAIE S Zlola, & WA He
%73 (Ripeness)2 °lf& Aol ztshd 4 Qloh. OpA|et 94 48 OlEY AR
o] d99] aejo] glofAl7] fiFoll(moot) &7} &3] Zlojot.”

Lea Brilmayer, The Jurisprudence of Article Il perspectives on the ‘case or
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o2 IAl & 7HX] 27l sl 7= At
st ¢ A3xolth AW A3xQ] A27doA ARi(cases)'dt A
(controversies) o] tjsto] Apg#o] njxlcta sto wat, o] x&E 7

2 Aol 27hset 25e05S FAERE Jlolg. olF #y

ri

i)
ko
N

(constitutional requirements)’ojgt 22},

= A SR dHdA AR EEHAls GAITE APEEO 4SSt YAt

s

£ g8l AgThudol AR A Golct. ARMOREL AY A
ot AAPH SEHY Mol AFEA AAE A2z AKSH: goo] B

Zlo|t}. o]& 'dZA Q7 (prudential requirements) oj2}l Y 2r},

e
cE
)
kO
r\l
i)
o0
i)
ko
my
r~
1°
Dall

boli, o2i7t 9] 2710 FSst: U

st 2 9leA] ofRo] Q. ofsl @y AI3Ee] vhsk: ARGl ohs A

AMEL HAL 2b ok AT Adol AgRoR £aEA gL
A

2R 71551077, A 21 A7](Chemerinsky)

ftjo

A Qdu 44 9 BE Ay divide] 2R AEole Ae

controversy’ requirement., 93 Harv. L. Rev. 297 (1979) pp.298~299.

77) Warth v. Seldin, 422 U.S. 490, 501 (1975) (93] dZA Q70| 9J5t GARIAA o]
2ol os 1 HE HAGE GARMIA Ado] #EF HYE 8T & AT,
Chemerinsky, op. cit., p.48. Zt3& 1.
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Chemerinsky+= Hstth 2497 o222 H=E EH9| U9t AMY 9=

YEg W mdch APERIL WSl AeA e Aot A
Mo Bgae Algto] RolIXE mafstel, APEA Aol Y MY

Sk AFQro] TiaiA] APHYE T 7HUSHE S SH= 7ol 44 Q71 0]29] 9k o]

o] oY PAREAS BUdtd] 9o AcA o] ofat A

]

3, AW 4047 AYEAANAE FAAH Ao B 0|2 EL A4

r

oz A5ty ALAgste] g}t AYHYAL Valley Forge Christian
College v. Americans United for Seperation of Church and State,
454 U.S. 464, 475 (1982) WZAo|A “o] HYPoA ZAA=E Tjefst AFAE 9
Al AR ogt FARRIE A 27t @Rleh dEgS A
Ao S U7sloF gt o ApQlgt v Qla, @i StAbEo] ATy

AR A o2 EAQl AN ARG ohE ololo] ofsf el

L T

Yo
=
W
rlr

m]
[-'O

9]
moiejo] Y n QAste vioA] =2jdth Gene Nichol2 9] =20
Agaigdol A 10493 FAA A g AgFolet dHEH,

A%t A H SA- A4 ARIS ®E oY 59 o2 7HA] 240

5

X

78) Chemerinsky, op. cit., pp.48~49.
79) 28 A1, op. cit., p.464.
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S she APARY] o]TR (the injury-in-fact test)o] AL A

ool gt 2EAQ Ao HpQlal, ol FARRAL =t ARy

80) Chemerinsky, op. cit., pp.49~53.

81) ol¥t Al 2](Evan Tsen Lee)?t RAM|H wjo]& 2] A(Josephine Mason Ellis)= AlX]
o] “The Standing Doctrine's Dirty Little Secret'o]gl= =30fA] 0] AHHYO]
YA g’oz dytdor pHElE GARPAZAS @A S| T e FEAE X oF

o5& Hol gfon], Ay §do] oJ3]7t s§d7gdol 47gst Aol thall At At

sl 8ot s PP S AAlshs” AR Helg Mot A 22 YAloz gL

AAo] AWt o]2o] H|[YTWA o WAL o] Ffal XA viE QT

Evan Tsen Lee & Josephine Mason Ellis, "The Standing Doctrine's Dirty Little

Secret", 107 Northwestern L. Rev. 169 (2012) &=.
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Y WA AThS TP,
Ao GARPEAC] DAY @y M3ReH ARMA A Pelz i
=590 ol TASNESLL, @Y AR RRE AW EEEE 9

A0 9710] PR ofe] Ao I AL AXTA FPHACL,
NEEIDER

A2 AZolE GARIE Aol FARRROIA Al Helrt S o
ot AAo] Iigett= "HA WelFAIE (The Legal right test)2 713}
o GANRPZE ARQtoll sto] 1) AjARH(property) II) A

ofozHH WASH 2] (contract) ) EWYH=2FEH Hortz He
7

[m]

(tort) IV) AIgHge] 45t Hel (privilege)E 7HA1L 12 mofgt A

Tennessee Electric Power Co. v. TVA, 306 U.S. 118(1939) A}dofA]
AYHA> He Ao ejgh Aol opd Tt A4Sl &dl(damnum
efal WSt &S
2]

absque injuria)o]] 23t A A|7]= 7|Ex7F Q= Zo]

Zetslgint. SR A el Remue Ay, 1eln SuH LolE
Yt stoiehe 1 AshaAeTt Siold A melxte] WEAte] wal
2 Aol 7ol obd @ o2 ThE & glrke Ao,

82) A, Ul=mAdTR UYL W E Foll & Standing H2|9 °“‘”\Vé (1), (o]t ¥
dXd (1), HetdT A23E Al1d B3 A30&E (1981), HAttistw WHEALA,
pp.174~175.

83) TVA(Tennessee Valley Authority Act, 48 Stat., 58(1933)) Acto]] 2oJsf ™=
Tennessee 7t S99 JfdZA7b 7 S0 HT™AS AMSID QA2 X do AHLS

WA BFstelm st mAlo] dis] Fwel M} dupgsel ZEArlo] ofs) o)
TRAYY 5 Aot olet FAetel B A4y ATIAUY 2412 2750
42 A7)t

Ael, @4AA (1), pp.175~178,
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o

23 5 Qe AL BHEE BHARS shtol Al Hejw ®
A9 270 AjmAtel A7 foloe Axd Aol st 2 Ao

AA-E = Zo=zA, Common Law®] AHjE FHe] FAM= HIHAIZ]
2

gt A 99l 1920 RE APHAALE A4S 4 e AHE AIEY
st dH9Y FFFAY AFZ WYY A= Stofl =

A ousiginy. 2Hd Ao APHAAE ATE & A FAPL
‘any person aggrieved U} ‘adversely affected’@t Zo] ZFArAo|n 7jZ
Moz " 4% duAAS ofgA siAslof EX7F #AIE YL, A
< v WA HYrt glogte A=A Aog AL 6

BEWS AL Urke Kzl QgErta of, ol 2}
=

AU Y-S 27t EAFS] g (Interstate Commerce Commission)?] &
FS e €AY AKIES &oll olet 22 ¥ietS Wol7] AJAsHIT.

o2 =°] Chicago Junction Case, 264 U.S. 158 (1924) AFojlA ICC
7} Chicago Junction Railwayol s FA1F|Eut AXIAHAZS 5715
X0 tisll 678 Br=gAt WA HAE Aot AYuiHA
& 950l "HA olol’E JHXAL QA fth= ICCY #4E 7|46kl

150 duAAL AAslUnt o WHAA YnEso YuHAL AN
1
.

AHEQY & H(Transportation Act)2 Aujd 50| "FAZ 95}
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FESH FCC v. Sanders Brothers Radio Station, 809 U.S. 470 (1940)
APAOIA = HA Helo] Asivt gldolle st GAMRIA Aol QI
At o] AFAA = FCC(Federal Communications Commission)?t %]
4 At Tis) Aj2e Wae] Wl Hojsto] 7]&0] wETSo] 4

Aol ogt AAIA 2siS o] &= FCCol thsl A5 A|7]skdct. o] AR
A 2A7 El99E Communications Act Al402& (b)= W AIAS 75}
oAb &2 Ws|AAES s17ket FCCY 24 £+ Zster A4l 95l &0
AL oolo] AlaliH A= FEAl &5 AV 4 Aokl g5t

4

Ack. AU ‘o] 7ol s oo g Al AL
e

rr
rr

AAoz £slE W2 AL & 7]E Aol S Zlo]7] Wizl 2.9
AR AR RS Folstes 904 any other person
aggrieved, or whose interests are adversely affected’ 2t 435} ct
T odol PAMEAS Stk o AN mel Aycfude
Statutory-aid test, & "HA] o] A S F5taL Atk ARE 7o o]
23c}8),

Sanders WAQ] 2L ‘AgHol YA LOLHE Fo|oe Wwe x|

oloz olFE £ Q= o]

18

of Asfoll Fapstizte PARbEHol oY

84) A9e], ' (1), pp.179~189.
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WA W PN WA ol PAME Authudel UFS WAY o
o=, GAP A st @ A3E givtol ohdAl oist 2AlH Bt 9l

of. et HERA ASAU 49 olde A &2 Aol tisto] FARAL

H AI3R A2¢9] ‘Case and Controversy x3g+

re

o] & 59|, Federal Communications Commission v. National
Broadcasting Co., Inc (KOA), 319 U.S. 239 (1943)9] wttjo]AofA ¢H
=2t~ (Douglas) T2 tak o] gr3iess).

TS weF Uil oz oje AAAQl dE AR

T

62

o A 3ol of
HAR Apoll oJsh e APEAAE FuHoR slgshA Hoky, S
Afo] ojelo] AAAoln Fust 2AlEthe Ae AXsHA AEs)
b e glolch DAl ok Saly @R ARbE AR Aol ojs) bzt
I Zle s1gsbl Quolel, A U WA e AWA azne o
Pl 2 Seivt ook

o] ZA|o siAlE= Associated Industries of New York, Inc v. Ickes

o O rr
|d

ol:

85) AHH, "FHAAE (2), p.176.

86) But if we accept as constitutionally valid a system of judicial review invoked
by a private person who has no individual substantive right to protect but
who has standing only as a representative of the public interest, 1 then 1
think we must be exceedingly scrupulous to see to it that his interest in the
matter is substantial and immediate. Otherwise we will not only permit the
administrative process to be clogged by judicial review; we will most assuredly
run afoul of the constitutional requirement of case or controversy.

Federal Communications Commission v. National Broadcasting Co., Inc (KOA),
319 U.S. 239 (1943)
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soloj g PARHZ Bt 7E 02 FINH

=
17, 1946 AIdE AYEAERIH(APA) Al10&2 Alagt2 Standingd] 7|&

ol (i) ¥A HLAA (i) HA olduzdS viget ZlYde B3] o
T}e8),
87) AYE], ‘0]ZAYE nHY] TS E5) = Standmg Helo P (3)(olst A3

A (3), et AI25H A1z A32% (1982), FAttisty ¥Hetdq4, p.106.
88) APA AI10x Ala¥

(i) =g e] gelol ofoll Gt el Hof(legal wrong)S 2 A

(i) BARES olvjo] Qoid ‘WYl Wlo] olste] Bolo] =

AF(person adversely affected or aggrieved by such action)= o S§X3§Q]9] A

dAE BPE & Ao
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3. YA Welo) Abgat

APAE RRe] Aatgo] olshaAY) A7tE de) &8st A7
Aabe AAsh ulstck olol et 15 ARFMS At U o

A 2ol tish AFEAIEe] Ag/dS ARt Baker v. Carr
369 U.S. 186 (1962) TZA, YAAtAE9 7t5/4dE& QA4S Flast v.
Cohen, 392 U.S. 83 (1968) ©ZA1} Data Processing ™22 o]t &
Q7 otefl FARA A9 AFFetvt o]FAl ofjo]t.
Baker v. Carr HZAA WU JFHAPL & 99l AL =~1d=
w Aol disll FEs 2432 FAA Al siEstAl et Wl
o2& AE siAst7] HsiMe GARPE Bast RBAES o5
AIAIZ 4~ Qlofof stal, ol& GAMAPZE &% ZAuto] dis 7HIA olsuA
Z7gstol tig/dol A BAEE=AO ot £eHo. o7 F
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H
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ol

mlm

A7 @75+ o] AR AAIE g Zoj2tal WA

Flast v, Cohen ARiolA= ZHQIA olsjdA’] ZAI7F fo] x]9|et
A Wi ol =&l I (logical nexus)o] EAfSH=A] of fof Ze
ATt 2 o2, wt st gzt BESAlgE Y AR fus

olutoletil ok ARt YARLEAS QT

d

AR
21 R
a1

09'1

89) 19681 O[R7PA| GHIAASE] B Fup AXIAIY WAL AEC] ARYL
PAREA G ARG, el AL AY7IFAE RS THE FAAE o]
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J2]31 Association of Data Processing Service Organization v.
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T chedh 9nAAe Anst wes okt ololo] BAEE WE T
AU Hoof o fAlE= oldFY Uil Uth= =27t d™shoF gF
ohal olsiE et Fu ARX[AO] tisiA  HAIRPE = o2 A3 A(direct and
immediate)o] X AR ROl Tl FAIRE Zhe BRIAo]l EFwol] w0l
oh. "BE AtFo] dYtdo R FRshe A o2 GARAAC] IFE 4 gltte W
2]z o]2ist A=} Helo] 9Joitt. Flast v. Cohen W= AuPIANAAZ 71Ql
A ol HAZE deng FARAAG AL S ot Bkt Alg9] A& gt o

LI
ol 23 M1R7F #sks SEdt

ALY ARt s 2= & o, Y AR
AH AI3x9 ‘Case and Controversy 2Q71S %iAIﬂOﬂ " st Jjo1A o|sf2 7RI
Ct1 Yo}, ‘WA o]elo] X5 & | st AQ wWohshA] QFQrTh XMYEl, ‘O]=29ubE]
AL ?ﬂraﬂg 5 2 Standmg Halo] MMM (4), HatdL A26d A235 A|34
3, Battjstw HetA 14 (1983), pp. 197~198.
90) MHH. "F/dA4d (3), pp.117~118.

odh

_52_



e Zojth () €uAA9] Als Y AB3xdwt B/ = ARY AHA9

delS izt Qlot. oel= ¥ AR 240l a+tst= A o9

o] ZAze 22 olgxt A B

A AI3%9] ‘case and controversy o] &73st= ZiQld], o] ©A9

rr

oft

AR A Q7S GAMRIOA ‘AAIAFS] &&f(injury in fact)7F QoW
T AR 2ol HYol A 4 9l ol Histo], fwio]
et FAEE g JdHATE Qe PRt &sfi(distinct  and
palpable injury)'ofof gtt}. "QIAIE 4 9l o]9]’of Hel= FAA, &

o1 ZHAlol] oigt ‘S5] FAFH &dll(trifling injury)'ete QA Qb

91O shssittn Bop 3MoR AR T,

o

RITFRHA Al sl fds Td=E=d, U2 Duke Power
Company v. Carolina Environmental Study Group Inc. 438 U.S. 59
(1978) AZioflA] W92 o]2u} ‘But ... for test S A3t LAt
Marh 54 olgg ol w2t gEewd] 257t WA, WA
A &%50] 27¥Eo] 5L Price Anderson HE9| &sfujAr Astol 1A
< (9 Wl 9d Mg e

£ 7h5Alo] sjulst stollA) thEE Fuse] Gabd Aol At

Rl
_O'l_t‘
)
uE
=
P~
1
0o
S
[+
~
i)
e
|o
L)
w

(o]

)
0

(<o)

N
o,
o
re
o
)
cE
l-' O
rlo
ek
cE
)
w
B
0%
1
ofl

>
>,

N
D)

2

N
kO
a

o
U
rp-
=C|>L_"
1

3] 7154 (redressability) 2 71519t
T oA A @12 AR Al ogt Zlogx] At 43S Sl

wsstel ojolo] WE T o] o) WsEHT FHEE ool

n

91) My, D]ZAYAR 1HY TS =5 ¥ Standing H2]9] FAAMA (6), HarAL
294 &H A37=, % Arfjetm HEtd LA (1987), pp.119~120.
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(zone of interest) Qtofl Qlo®1 Hrty= Zlojot. AYHAE2 o]q YA
QAL Tmst o “Yurt 2Asts o]lo] el WHEo] TA|A ZAu} ]
UAIAl fastAY A56iA

e 497t ofu=tyl” olejge] @0l FERHTAL siAstILt), Ay
g2 YeHAl 11 (general grievance) ol ZAgE 7 QI E oj A=

oF Hoks a7le AR FUbsted), o] R71e @uAe) aziow oy

g7t 242 HEUFL T8 YAT 4
e, 4 FAREA 9102 aeE|e it

=
ojut Eflo] g Fol tigt A9 gE/dol gREA o AU
TR @S dAst gEAlT, AT
AASH AZGSHA] AU JIubHA 271 Fol WY HEEH AA U
oA Axg0] g it ™o tist A APgS 12fste] A=A

oo % 350l BUS goAshl U2l Holntes.
(4) Windsor ™WZA0] AR A Q7

HollM Ao & FAAEAS e Windsor W22 TAIU-Eat 7
et ol g 4+ 9l
Y AR a2 (i) Y7t AR &8l A (i) &%

AN AIE = s &8l el AT lofof 519 (iii) 8= 7N

93) 2% A1, op. cit., p.465.

94) AHE], "F/dA4 (6), pp.122~123.

95) There must be a causal connection between the injury and the conduct
complained of, so that the injury is fairly traceable to the challenged action of
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the defendant and not the result of the independent action of some third
party who is not before the court.
Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007)

96) Lujan v. Defenders of Wildlife, 504 U. S. 555, pp.559~5620]|4] A}Q18-, Windsor,
op. cit.,, p. 9.

97) 2% A1, op. cit., p.463.

98) ‘AM3xte] | g FA ol LAt dle]rt e
ARReE e wk 7hest AAA o]dE FRShL e T,
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A 3% ABKOIA GARPE Aol Q17gHE & it} Y= Vermont Agency of Natural
Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000) AFAoA = A"F
disidol n= AEE tilsto] A5 A|7]gh ARRIEc] sl False Claims Acto] 275t
of AR A S QAT vt Qo
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BT EX§gttt. Plaut v. Spendthrift Farm, Inc., 514 U.S.
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(2) APEAAL] T ol2A A

7t A 4 - i 39 (counter-majoritarian) et 227374 A

oralAly d])Z(Alexander Bickel)2 APHAIALZF 2EA o072 ‘HF Th4rZAAS
olep Holx 2AIZ Adtkn AAstAch ApiAAe UAH e AYtst
L QAolA siTHe wler WEe B cald ojslo] ojxlet qlnlel o
A7F Az owitid o, ©WAbe ARG @Atof] ofsf HHshes o] &
cHa)’ I 7St People’ 2 AAAIQL Ql9lo] ofu2t o] AFRsiA 4
Atofl 2 solet vZde et

v QxR0 AAQl FFAQ As WAlo] tadr AEY oo

ol A&e] d(power to reversal)s F= TA U2 I, FEHY

ZAolebe Zolck. vAe AR &Fo] o) AU oAt 2FE
oA tiEE=(over-representation and under-representation) dArT
Jud 2 ook Nob AR s UAE o) et Alde Hojo,
APHAARES] AL Y10 2= ofs] TIRRoo tigh AlRE &A1
o, YAl ARElE P 4 o WY AFo] that dEe ] 2utst
chi A A shgic. 142

140) 527, "Ol=AYdEY, APHAAL 22 917 FdsEr A36H (2012.
6.) pp. 312~314.

141) “Where the will of the legislature declared in its statutes, stands in
opposition to that of the people, declared in the Constitution, the judges ought
to be governed by the latter rather than the former.” Alexander Bickel, ‘The
Least Dangerous Branch : The Supreme Court at the Bar of Politics’, Yale
University Press, Second Edition, (1986), p.16.

142) Bickel, pp. 16~23 & %. o]= James B. Thayer® =% ‘The Origin and Scope of
the American Doctrine of Constitutional law’, 7, Harv. L. Rev. 129 (1893)9] o}
Alat 2xXro g2 HWE Q18% Zlo|t}. “Under no system can the power of courts go
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£(Counter-majoritarian difficulty)of st X|A-S oA 2=

bR B AR sHsshcHa),

g]7190] 2AIAI7]d] tisiA= 24 ASAQl "l A]=So] it
ofo] 2 Z=xZ(Michael C. Dorf)x= APHAAL 7|58 A HH 3359 9

A(median of public opinion)of]A] AAAOo 2 WAl oA} Hlojip=
A

A9 2 glot. 1 43T b2l me]=H(Barry Friedman)2 A%
Qo] mAo] oish A3 A vjHe] HAel7l 29H IS 7[E0=2 A
Qo] mAdp Iglo] oJAbrt 13E AI719] AIRPR 5585 FA6t
e, el @702 A15] URte] o2& BAIE & QAT &
1 o] wHo] g WEgo=2 oYX S50 oA He W Ui
Fab Ha QIdd, Jeln WAl ¥iste Yol oyt wFo o
ko] 730l FSA ut gl AZA o=z ®do] WA RoR 7]

r_l
o
)
FII‘
2
cd
o
Rl

oto]Z HWH(Michael Kharman)2 3 (Warren), 87 (Burger), sHA

far to save a people from ruin, our chief protection lies elsewhere.” Thayer,
op. cit., p.156.

143) Michael Dorf, "Legal Indeterminancy and institutional design"(o]3s}
‘Indeterminancy), New York University Law Review, Vol. 78, No. 3 (2003),
p.889.

144) Michael C. Dorf, The majoritarian difficulty and theories of constitutional
decision making, (©]3} ‘Majoritarian) 13 U. Pa. J. Const. L. (2010~2011)
pp.283~284.
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146) Ibid., p.285.
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148) 8-, op. cit., p.325.
149) Dorf, ‘Indeterminancy’., p.889.
150) Ibid., pp.889~890.

_82_



f

| g

=2

9

Al ]t

9

e A=rt
ARQrofl o

Q

o

&}
S

A
ZRIE=R

Jol

X

|

L.

of

9

StaL, LA
A

[9)

B
L

=

o

o cpagol of

7130

=

=2

.

|

HAPZe A2 7%

feiete
SRR E O

=S

[e)

9] (Radical Majoritarianism)
=]

Ha 2 Y3535}

J
@)
ool ¥ 3

°

[

A
QJ

=
=
=

|

o,
9%%0] A1gle] Al

|

|
A

.

o]t} 151),

o]
e

.

9}

7] o

oA APE AR
=

e

=
1

<}
T

0|7} olgxIctn

=
=

2

]_
=}

%]_

171

wxl ARYAAL
E

o]

=}

=
5
Al
o]
1

°

et
JJ

L
ol

51

750 AtglolA At

ol

754‘ a
o Ate]7}

Hagto] A'e A7 E=

_83_

T+

=

(s}

151) Ibid., pp.890~891.



AEF sh= AMAA 2f(precommitment pact)u} 22 2|0
o 4% a2 F0oA = olet &2 Fo] ool RAEI7] ol AA|

oA a7t FAIELL U557t &4 7HAd7HR et gAlA

uju

!

arortze 294849 side 2rsie, wAE As ZAA
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AP AHAl(Judicial Restraint)= "HE&2 dEste WYL did HE0 &
dlojgt= FA =¥ (presumption of constitutionality)g Fojsfjof it} =
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-84 -



=
=

o

[9)

A Z 0] A (minimalist)’
Aold,

o] x| Aol o

c}

L

L

]_

R

()

of 2 "7t of

a

7] =

9

=% ojxg Y7o}

=
(e}

F 7}
0]
S

LI
A

T

90l

LR

]_

LI

M AE(Sunstein)&

3

A 0]
=

omME A

shAl 9

=0

Mz

AN
LI,

of &

_
~
N

ol

0

s

=

|

b7t 2xo] =47} o

o

o] ot 7] wjgo]cis).

el

Aberel AEol of

(et ]
JJJ
<+
oju
o8

o]
oju

N

nr

f

|

L.

[9)

}C}156).
7TE]

o
-

m
o

St AL oo of

9

et A|A

|

_7‘|5]

of

[9)

=

‘7|‘§|

=

=

AR RHIA B

| Y

A715t9ct gEAlo g APHAINA B =

o

g ARRoIM = st 54 ARdolA = A

at ARiAA] o

fE
=

LIRS

APHAIA A Bl =2 100% UK

2=

ol

_85_

155) Dorf, Indeterminancy, pp.892~893.

156) Ibid., p.893.




ok AR ARREOIA 20% 7 wutoll AFSHA] ote’ 252 HolA doe A
ojct. wheba] RAA ARQto] wet A2 WE AE FAlstke AREAAIA
Blres 2= Tt 23574 Etd(split-the difference)o]] Eatstt, AL
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5730l = AAE= HAo ARRHEo] tis dWjE et thaZd Ato]o] =
sk2 Wsby] oo ek Ao 2o = F EAoR AIY U 2
2 United States v. Carolene Products Co. 304 U.S. 144 (1938) =2
of Yl wimj Zt3x< Zlojt}. o] AN AEF(Stone) ti¥ > FAA Rt

oA AQEi UYHEQ ®Wo S WX Xshe A4Abs(discrete and
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insular minorities)o]] gt Y2 LAH TS WA xstal, ©f 43

=y a RIS

APAAY 71Z0] A g Elojo} & Zloletn st

157) Ibid., pp.894~895.
158) United States v. Carolene Products Co. 304 U.S. 144, 153 n. 4 (1938)
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H
olEigt Wl ofstwl APHAAN:  UWRel champt A| #us
2 ] 24uE $2AA7IT wjHAO Tet wags)
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AGE U} oS ofoA Ul st ‘A& B3 (Suspicious CIaSSlflcatlon)aL
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. Attempts to distort or rig the political process.
. Discriminates against minorities, particularly those who lack sufficient
numbers or power to seek redress through the political process
159) John Hart Ely, ‘§l&z0]o} wHo] HAAMAF (Democracy and Distrust), MgE
o, W& (2006), pp.198~199.
(1

=]
B

1. On its face violates a provision of the Constitution (facial challenge).
1

1

160) MEAQ WA AL (1) FAPHAM GAM Y02 WS st AYH
BIF W & Qe AFES Udshe 2 (2) GAFAE sty U8l et B4
Sol wold 4 Qs HAY AHGE WEsH Zlolth Ibid., p.204.
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mjo

4. ZEA Jtx|(fundamental values) o] &

TEA A ol @2 AR AR, HEa & 4, AW A" de
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Qo] “FHolA wEshe 2EAQ
PR BES 9] A AL A8 & itk ol 2olck Fetolst Ay

p

161) Ibid., pp.202~208, p.218, p.244. Vermeule, op. cit., p.240.
162) Ely, op. cit., pp.367~370.
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Abstract
U.S. Supreme Court's

Judicial Exercise
Focused on

United States v. Windsor 570 U.S. _ (2013)

Park, Jung Myong
College of Law

The Graduate School
Seoul National University

In the Supreme Court’s ruling of United States v. Windsor, 570
U.S. (2013), whether Supreme Court could hear the petition on
the merits was an important issue. Since the U.S. government as
the defendant appealed without defending the constitutionality of
DOMA(Defense of Marriage Act) Section III, there were arguments
if there is an actual controversy, and if U.S. government had a
standing.

The majority opinion ruled that there is a controversy, since the
government refused to implement appellate court’'s decision,
regardless of its defending the provision’s constitutionality. The

fact that both parties agree on appellate court’s legal conclusion
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did not affect the government's standing that is required by
Article III, it is only relevant to prudential standing. The majority
opinion stated that prudential standing is a matter of judicial
restraint. If there were other important aspects making the court’s
ruling necessary, the court could proceed to judging the original
bill.

However, Scalia argued that judicial power is limited to specific
and actual controversies, since the judicial power stems from
Article IlI, and there cannot be a standing as long as there is no
controversy existing.

Scalia’s dissenting opinion is very persuasive. Considering the
separation of powers, judicial power has to be exercised with
prudence. But since this case was a public law case that has the
federal government as a party, it could not be taken as same as a
private law case. Even though the government thoroughly
defended the provision’'s constitutionality, if there are relevant
parties making a sharp argument about the issues, there is a
chance that a controversy exists. United States v.s. Interstate
Commerce Commission 337 U.S. 426 (1949) can be a precedent.
Scalia argues that standing exists as a doctrine to limit judicial
power based on the separation of power. But separation of power
does not simply mean that there is a clear limit to each branch’s
power and each shall not infringe each other’'s power. Court does

make political decisions and it interacts with other branches, so
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the separation of power has to be understood functionally.
Considering how the grounds of standing in U.S. administrative
law has expanded, standing doctrines have to be understood
under the perspective that court is not solely meant to be passive.
Separation of power is indeed an important rule that has to be
given consideration to, but there are other principles that should
be taken into account and fairly compared with.

As long as a party is suffering an actual injury and the injury
has a causal connection to the complained conduct, and the
injury is redressable, the party has fulfilled the constitutional
requirements of standing. Separation of power is to be considered
when prudential standing is at stake, fairly compared with other
aspects.

The majority opinion which acknowledged that the U.S.
government has standing is not significantly apart from the
standing doctrines that have been developed so far. Since
BLAG(Bipartisan Legal Advisory Group) has made a sharp
argument defending the clause, there is a chance that BLAG's
standing could be acknowledged as well. The court’s decision to
proceed to hear the case could be construed as an intentional
move getting involved in a political issue, but the decision could
be justified as long as it is based on fair comparison, considering
separation of power and other relevant necessities when

determining if the court should hear the case.
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The problem of judicial review lies on the possibility that it could
be ‘counter-majoritarian’ as value judgements about certain issues
can differ and there are uncertainty in the law’s meaning. The
idea that judicial review inherently has a ‘counter-majoritarian
difficulty’ is based on concerns that the court's decisions would
be an unjust intervention in the democratic process. In order to
protect diversity and minorities, a way of value judgement that is
independent from the majority's will, and a constitutional
restriction to ensure that fundamental rights could be equally
protected are both necessary. Judicial review could be justified as
long as the court could make substantially justifiable
commitments, and be subject to external opinions while
considerable efforts for judicial restraint is made.

There are various theories considering how judicial restraint has
to be exercised. The non-doctrinal approach does not take into
full account of the judicial branch's limited institutional capacity,
and formalist approaches can not explain the appropriate level of
restraint that has to be exercised, since it only focuses on which
is capable for court to exercise its power on.

Jeff A. King's contextual institutional approach could be an
appropriate guide for which the principles court should consider.
Courts have to be aware of its fallibility, and consider the
systematic effects of its decision. The decisions have to be

incremental, since collaborating with other branches are
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important. It is highly difficult to compose a perfect checklist to
unsure courts practice judicial restraint, but considering the basic
principles above while giving respect to the court's incremental
decisions would be meaningful.

[t could be concluded that there was considerable judicial
restraint that was made in the Windsor case. The Supreme Court
did not hear the case of Hollingsworth v. Perry, making sure that
the power to define marriage belongs to each state's congress,
while it respectfully ruled that such attempts only to discriminate

a certain group was unconstitutional.
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