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= Aof=o] AAE ZAE FHetA eFotx(the Contracting State does not
in fact impose tax) A FAloF7F A= A2 BY] wjiEod Aol

Ad AHed 252 o Asdde B AVls 9 AFde AFAR

60) ©13], =A=MY (2015), AI125¥
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62) ARFEE SO FAE o] &3 AT WAkl #E A, I A =AY I
(2014. 12.), Al20¥
63) ttrt, OECD R ez /‘1]5_9. ﬂSSgOﬂH% a‘ %7}% ZA

‘**ﬂ«lfﬂ gl AL
2 FAHEA v

60 2AE WD A BAW FAF AR AEAL AIFAE o] g8 248
WA ko] T A, Bl 249 (2014, 12), A19%

65) wAE Waln 94 GAW FAG Ao ALAE AYFAE o] g8 249
WA Q] Fg A, S Al 241 3] (2014, 12), AI19W
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66) olate] ol &X @, “HEUHF Az N AFA, Aedetn Wt A5
A A23, 20143 69, A7IIHEEH A7I8H7IA] ] =& F XU S Hawrh

i

67) 88 Where a State disregards a partnership for tax purposes and treats it as
fiscally transparent, taxing the partners on their share of the partnership income,
the partnership itself is not liable to tax and may not, therefore, be considered to
be a resident of that State. In such a case, since the income of the partnership
“flows through” to the partners under the domestic law of that State, the partners
are the persons who are liable to tax on that income and are thus the appropriate
persons to claim the benefits of the conventions concluded by the States of which
they are residents. This latter result will be achieved even if, under the domestic
law of the State of source, the income is attributed to a partnership which is
treated as a separate taxable entity. For States which could not agree with this
interpretation of the Article, it would be possible to provide for this result in a
special provision which would avoid the resulting potential double taxation where
the income of the partnership is differently allocated by the two States.

68) 6.3 The results described in the preceding paragraph should obtain even if, as a
matter of the domestic law of the State of source, the partnership would not be
regarded as transparent for tax purposes but as a separate taxable entity to which
the income would be attributed, provided that the partnership is not actually
considered as a resident of the State of source. This conclusion is founded upon
the principle that the State of source should take into account, as part of the
factual context in which the Convention is to be applied, the way in which an
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st g el 4 ¥ AN o2 EA(flow through)dhs HEo
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A7} $egeel A EAss Aol Azt H4g WA, HEY

Hol} 1 o]

= MY S == A FEo] mEV] = AT 919 2 AH BEF
Z o} HE5SHA HFGEH o & HaAo] U= M FAl el F(iable to tax)2]

oulE LA FAoFE IAHY =84 o] gle HS s =

item of income, arising in its jurisdiction, is treated in the jurisdiction of the
person claiming the benefits of the Convention as a resident. For States which
could not agree with this interpretation of the Article, it would be possible to
provide for this result in a special provision which would avoid the resulting
potential double taxation where the income of the partnership is differently
allocated by the two States.

69) &A1&, “vA EF(Entity Classification) e #3+ thdd Aot FAAFEGNL7)+
(OECD)9 ‘WEU4] K 1A (Partnership Report)’d F3(#HF1) 7}sAd #3 HE
— A2y BFAHS FAR” ZATgE=F, A0H A1z, AhHIEIAZAY g,
2014, A|282AF-E A|284% #=x.

70) &AE, “FEYHH ZAzFAAY AFA, AEdistn HE, ASsE A2&E, 2014
d 69, A|7134.
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74) Lukeoff Dividends, Interest, Royalties; The ‘Beneficial Ownerships’ Change in the
1974 Amendments to the OECD Draft Convention, Taxes-the Tax
Magazine(1977/8), A|566H
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76) 19771 OECD =& xoF FAMo|Al= "ol wd Wbyl Foke] HA o uwahx YA
s sfoF st} ozl ol(agent)ol Y H 2%l (nominee)¥} & FIHANAE = H A
Aol s GetA] FeEvhrE pwd dRkETS Austa vk o]F 1987:d OECD
X 1M (International Tax Avoidance and Evasion)ol A+ tig]d 3} w2l 0]9101]

W3 AE dedh weQl quJ it st A9 FIHLFAR JAFHA dSe F
Itk ZbsA e ANST, Y e 20039 OECD =ul Zof FAo] “ 25
A=l delQlolyt Botoiat: oty ete did 58S AMAY 2Fdhe AE
e mow geists AT AFAAA £opd dHS Fojohs ALzl
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Hete ddAoz= e 82 (mere fiduciary) BEL— 7+ 2] 21 (administrator) el & 2}
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CFA(Committee on Fiscal Affairs)7} 2tk “o] S| gef A

Rl

(Double Taxation Convention and Use of Conduit Company)” E.31480¢] 2]
i, S8 A= FARAMbe| tiel FAlA o= AF3 Ao EHst wi¢-

AgkeE Agk(very narrow powers)¥He E-{3t3 AU A5 £F AF

T AR, ZAxRY FAH afats FWAYY ARG ske] BAl, 2A e =
29¢(2013), AI179HHF-H #|184¥

78) o173, A =AM (2015), A169H

79) ol3te] VgL, ARAE HSEAZ o] §7 £33
A=A F 32014, 12) A0 FE 2074 o] W8-S skt

80) OECD, ‘Double Taxation Conventions and the Use of Conduit Companies’, Issues

in International Taxation No. 1, in International Tax Avoidance and Evasion, Paris
1987.
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(2) A1z 6.14.5-¥ 6.15.

OECD RHlzAlzxef FHA828)= oA B2 A= 22 HgFEA7|T

(Collective Investment Vehicles, CIVs)e] FAA-CIVE A A w-FALA] = 0|
TLT A 2 FAALY AFA S, CVY AgA =, FAA=o] DEtA
= A% FAS #EE B34S BAE op|de AHEH FoF AFArY
o #E3 WEs AWsta o FAAE 20149 19 2H3tE B

AIE Meste] Y FHAE nHASES S HET Uk,

81) OECD, AAA & 9F L& vty Zvh “Thus a conduit company cannot normally
be regarded as the beneficial owner if, though the formal owner, it has, as a
practical matter, very narrow powers which render it, in relation to the income
concerned, a mere fiduciary or administrator acting on account of the interested
parties. This is however different if the beneficial owner is equally resident in the
state of the formal recipient.”

82) OECD RexA =z X4 6. 8.

83) 6. 14. Some countries have questioned whether a CIV, even if it is a “person”
and a “resident”, can qualify as the beneficial owner of the income it receives.
Because a “CIV” as defined in paragraph 6.8 above must be widely—-held, hold a
diversified portfolio of securities and be subject to investor—protection regulation in
the country in which it is established, such a CIV, or its managers, often perform
significant functions with respect to the investment and management of the assets
of the CIV. Moreover, the position of an investor in a CIV differs substantially, as
a legal and economic matter, from the position of an investor who owns the
underlying assets, so that it would not be appropriate to treat the investor in such
a CIV as the beneficial owner of the income received by the CIV. Accordingly, a
vehicle that meets the definition of a widely—held CIV will also be treated as the
beneficial owner of the dividends and interest that it receives, so long as the
managers of the CIV have discretionary powers to manage the assets generating
such income (unless an individual who is a resident of that State who would have
received the income in the same circumstances would not have been considered to
be the beneficial owner thereof).

84) Committee on Fiscal Affairs, The Granting of Treaty Benefits with Respect to
the Income of Collective Investment Vehicles, 2014

85) ik, CIVel Aleh =4 afake] A= Fadk Zlolzt F48h= = A
4, —’F‘”ﬂ 22 (Beneficial Owner)e] 71 el s14: H Zulee 7 $avet
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Abstract

The Taxation by Income-source Country

on Foreign Investment Funds

Bae, Hyo Jung
Major in Tax Law
The Graduate School of Law

Seoul National University

Serial judgements on Lonestar Funds issues arouse a big
controversy in Korea. Investment activities executed since 1990 in
Korea, became the center of the attention especially because of
their tax-avoidance strategies.

Investment Fund, which is one of the CIVs (Collective Investment
Vehicles), is the aggregation of assets invested by investors who
are in pursuit of earnings from those investments.

According to the legal formation, it can be classified as
corporation-type, trust-type, partnership—type funds and according
to the establishments location of funds, investing country and
investors’ country, it can be classified as in-bound and out-bound
investment funds.

Below the arguments, the foreign investment fund refers to the

fund which is set out of Korea by foreign investors and doing
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investment activities in Korea.

Related to the way of taxation on foreign investment funds, there
are 3 ways of taxations - Entity taxation, Pay through taxation
and pass through taxation. In accordance with Korean law, it is
confirmed that corporation—type fund takes the Entity taxation and
trust-type and partnership—type fund take the Pass through
taxation.

Tax treaties can also be applied to foreign investment funds
when it falls within the concepts of “person”, “resident” and
“beneficial owner”. By priority, entity classification issues on
foreign investment funds is reviewed through the Supreme court
judgements of which the legal point is whether the Lonestar fund
I is liable for corporation tax or the ultimate investors of the
Lonestar fund Il are liable for income tax. As for the resident
issues of foreign investment fund, after reviewing the basic
concepts of it and apply to the investment funds according to
corporation, trust and partnership—types. As for the beneficial
owner, after reviewing the concepts and history of beneficial
owner, recent Supreme court case 1s examined. However it is
pointed out that, considering the traditional concept of beneficial
owner of the OECD Model Convention, the Supreme court case
aforementioned 1s inappropriate.

Related to the issues of investing country’s taxation on
investment funds, it is firstly stated that foreign investment funds
earn dividends, interests and capital gains by transferring the

assets, then more specifically, the permanent establishments(herein
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after ‘PE’) issue is dealt with.

After examining with regard to the broader meaning of PE, it is
stated that PE by agents is critical, finding out the aim of the
articles of OECD Model Convention about PE by agents. It is
very difficult to say that those activities by agents assigned by
foreign investment funds can actually compose PE, considering the
subordinance of agents, whether the habitual contract right is
vested to agents or not and whether those activities of agents are

auxiliary or preparatory.

keywords : investment funds, Lonestar, tax
treaty, taxation of income-source country
principle of the substantial taxation, permanent
establishments,

Student Number : 2013-23322
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