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Abstract

A Study on legitimacy of gift tax on
shareholders at the time of the company’s

receipt of donated property

Rhee, Jeseung
Department of Law
The Graduate School

Seoul National University

In corporate succession, a controlling shareholder occasionally uses a legal loophole which
exempts for-profit companies from inheritance tax obligation in an attempt to reduce the
burden on inheritance tax by donating his share of the company to a company where his son
is a controlling shareholder. The taxing authority has considered the above transaction as a
type of irregular inheritance transfers (in particular, a type of new methods of corporate
succession) and has been levying gift tax on the shareholders of the receiving company
pursuant to Article 2, Paragraph 3 and Article 42, Paragraph 1, Item 3 of the Inheritance Tax
and Gift Tax Act (the “Act”).

However, in order to levy gift tax on shareholders’ increased stock value at the time of the
company’s receipt of donated property, it must first be reviewed whether such gift tax would

be considered a double taxation in its relationship with corporate tax and income tax on
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dividend income and further on whether the calculation method for the value of donated
property under Article 42, Paragraph 1, Item 3 of the Act is reasonable. To do so, there is a
need to examine the characteristics of gift tax and the relationship between gift tax, corporate
tax, and income tax. Gift tax fundamentally has the characteristics of tax on gratuitous
“income,” so it would be difficult to distinguish its purpose from corporate tax or income tax.
Based on the above foundation, the Act has provisions where it can be presumed that the Act
did not intend to levy gift tax on the shareholders when the company bears burden of
corporate tax on the donated property, for example, Article 2 Paragraph 2 of the Act and

Article 31, Paragraph 6 of its Enforcement Decree as amended on November 9, 2013.

Considering on the above, a double taxation means eliminating a duplicate tax burden on the
same source of economic taxable capacity and the same taxable property (economic gain),
and in case of the company’s receipt of donated property, it could be said that the economic
source of the taxable property for corporate tax (an income) and the taxable property for gift
tax (a donated property) is the same (the property received by the company). Further, in
case where the company uses the received property in distributing dividend to its
shareholders, such shareholders bear burden of income tax obligation on their dividend
income. In that instance, the property that became the source of the shareholders’ dividend
income and the increase portion of the shareholders’ stock value is the same (the property
received by the company), so gift tax on the shareholders at the time of the company’s receipt
of donated property can be considered a double taxation in its relationship with corporate tax
and income tax on dividend income. Further, if gift tax is allowed to be levied on the
shareholders at the time of company’s receipt of donated property, the amount of the
shareholders’ tax burden would be approximately 80% of the property received by the
company when considering corporate tax of the company, income tax on dividend income,
and gift tax on the increased stock value. This exceeds the taxable capacity of tax obligors,

which would mean that the property rights of the shareholders are infringed, so it would be
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reasonable to consider that levying such gift tax on the shareholders cannot be allowed.

In addition, with regard to the reasonableness of the calculation method for value of donated
property at the time of the company’s receipt of property, the taxing authority has been
calculating the value of the donated property for the shareholders in accordance with Article
42, Paragraph 1, Item 3 of the Act. However, when considering the fact that Article 42,
Paragraph 1 of the Act as amended on December 18, 2002, which was later amended as
Article 42, Paragraph 1, Item 3 of the Act as amended on December 30, 2003, was enacted in
preparation of new irregular inheritance transfers using capital transactions and that all of the
transactions regulated under Article 42, Paragraph 1, Item 3 of the Act as amended on
December 30, 2003 (e.g., investment, reduction, merger, division, organizational restructuring,
etc.) are capital transactions, the said provision could be understood to apply to capital
transactions. But, the company’s receipt of donated property is a profit and loss transaction
rather than a capital transaction, so Article 42, Paragraph 1, Item 3 of the Act cannot be the

grounds for levying gift tax on the shareholders when the company receives donate property.

As the result, where corporate tax and gift tax cannot both be levied in relation to the
company’s receipt of donated property under the interpretation of current tax law, the plan to
directly levy gift tax on the shareholders by excluding the property received by the company
from the scope of the company’s income as a countermeasure against a tax avoidance

attempts using for-profit companies.
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