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116) Brest, Paul. "Misconceived Quest for the Original Understanding, The." Boston University Law
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& 7+ FUME AW vlE YAES o 1 Ao A Ho=7 Fxkaof
Aol A gus & A FAEASTR L9z ok TA Matter  of
Interpretations (1997)ol4 WEIMNAES o]opr|sl YT 2l =T e &
o AREETE e Y S EFHE AL HEA w3F 39F

<A HE S A A A E8E + U= £F(canon) F o] &
A 2AE F WA Reading Laws (2012)1200| 1= 1= A#AE A G579/
EFo Az o] & AREet=d HE AW dAlE olobr] & wjent & TR}
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Howard Taft, 1857~1930)% 71'date] AIAMIE thdtellA] 1986134 wid 7§2 %= William Howard
Taft Lecture on Constitutional Law®] 1988 % 7}olg & & Zolt}

119) "Evily , 856%

120) o] Ao U3t FHE & oA X|(Eskridge) E3F o] A ‘Folo] 7]bkel AAWH 14 (text-based
statuotory interpretation)S THFIL tfal 231 Qt}. Eskridge, Book review, Columbia Law Review
113.2 (2013): 531-592.

121) YEFo 9} 1 WiRE(Textualism and Its Challengers)® 2Al&E 2 wjziode] s WhESe
(nontextualism)@ F&o] Al&sle] oJadgoz YHFo] il 1—r—r«]e AHg-5kal 9ith. TRedaing La
w1, 15%

122) "Redaing LaWJ , 27%

123) dgAgtaE Q9o Axg vt As&eE Suo] AUAT dAl ZEF} Aol figh FHle] Q14 e]
e rs 7HEFHE R AWsE 2 ¢ ol HHsix duia AAsIch(AA 2009. 11. 26.
200881158 ) oldl tia] Awd Fdde fd AR FHIUARE olfE € dvd Y meIdx
A WP AL ARoX| g ‘ol W o2 FAE ST AdAE dHAYL R QIHAL AAT AR
o] 7&%4 ‘1 Z}Zﬂi tﬁoﬂ %’4 ls=! "F ‘31’9—‘/} Ué@"é, Hlgle] 92& gksitia Bkt ol dEF9
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124) TA Matter of Interpretations , 145-146%
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HAe] Y deE dstr] 8 Aol Aakel AES RIS "gtg
ok oAbel @ HlolA = w=Eldt A A gtelomi2s) JEE 23S AR sfA st
HH i} & A g E(founding fathers)o] o5 oJ@ A oldsta #-&31 =
7he Auulop Frh 120 o5 ffs| 7ol 18, 1941719 7 F dAW, WHE, X
R = Yobrh vm HAIRTE AT 18417] ol de g
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n=s To] ol AT A2z
(AMAASA F&E WP AF=71Y kS 918 2estaz 5715 HA35)
a1 FuE e Age olE HaskA EEeh129 F7] A%FA(right to bear

arms)ol whale] gl@olgm FASITLB0 FAZe FAAY A2ze] AF

125) Lee v. Weisman, 505 U.S. 577, 112 S. Ct. 2649 (1992) 632%. =t #o] New York Trust Co. v.
Eisner, 256 U.S. 345, 349, 65 L. Ed. 963, 41 S. Ct. 506 (192Dl 3 w8 ~Zka]olr} #1431t}
126) ¢l e 22 HolA. Lynch v. Donnelly, 465 US. 668, 673, 79 L. Ed. 2d 604, 104 S. Ct. 1355
(1984), Marsh v. Chambers, 463 U.S. 783, 790, 77 L. Ed. 2d 1019, 103 S. Ct. 3330 (1983)& 2zt <l
&akal gl

127) District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783 (2008). o]3}oll A HellerAbziol2} F-2t},

128) Cass R. Sunstein, 'Second Amendment minimalism: Heller as Griswold', Harvard Law Review, Nov,
2008, Vol.122(1), 246%

129) <H43slel HYS uigkom Yol v Pt A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear arms, shall not be infringed
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78 24 FAT AAH A 2ol A4, o
AN, S R, AW A B0lE, 7 o) MFE AE 9%, ATAEY 44 5
2 % WA AES F SR A4 A BAH 2He] ohd Ay nEE 919
R4S @ AANH A7k olu] EAGS B ofe, P4 AFES AT
(civil militi)& @ @47 FUAS 9 BACGHH AZT oA Fejz

Hsta Qgled AnEe A F7] afst FAHH 2
=3
=]

=
Aexs 22 IHYE dAZ o= A9 dezt & 5 fivkal AAg

(1) = (The people) : AN A2XE ELFdo] 1%, A4x, A9FA =7
(the people)oldt T@ol& 2= A2 HAstes A7t 354 749 Ao &
T At A S ugi vid AR A v s i i (militia) A 73EE
A Yretr] witol] L=A o T

A JGA F71 A Edetvhe A EdelA &t
(2) F719] 2# % Fdl(keep and bear arms) : e AbA, ¥&(founding-era
sources) B YW 7|F5S AFEW F7]9 A£A182) B Foiidd’e= v 37t

ZEA @a dFHoR F71E AYaL vl vhd = dvks oujeltt

(3) #3ld 4 RUth(shall not be infringed) : 7] &AL Aol AFHAA F

130) 718 vebeks ldat thedl v e 200097 8 Al2xet deE BAE A9 A
eokar whebA 2 ol R wob A1 Wil Heller AR old7HAl= 77] 2442 RIWYE A
Az g ] Aol sile] Azt ofdeh= Ao ZlA dejehe SRt thaol USITE Hellerribd
ojfe] Tl w3k =oo] datol= S w= AN £ A2 o), Ae
Stal et A, <AEoistal e 383,45 (1997)

131) 2Zejok= HEo] APdS 9% 7] 24 94l He

132) 2Z]oks ‘keep arms'® U A|AISH] 3] WAE AFT7eIARE 1719~1845 AMd€ 10709 &
s d8eh 1 gHlE HeleEth

133) 97l o =AAY HlE 35S Fas ‘bear arms's= A7) Wol(self-defense)® o= ARE-H Atk
A =Tk 9 FA] ‘bear arms's WA R WALRA FA = ou)7t 9l dglont o] g whe
Al AVIALE against7h AR&E|OJoF SRR AN Al2xel= v &7} okl EA9.
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134) Art. I, § 8, cls. 15-16

135) 2=Zgole tE Zgo] A4HAY #2229 ‘a militia' 9 ThEA AIAFE AL 'the militia‘ Bl X713
Ao o] ’the militia'?t dA¥ A BA olv] EAlske wUlE JlE7le W FATY A2x ‘a
militia'® & A|AsHA] erhal whakeliet

136) 2Zgole F7] &3] vifjats gdshy] 8] 95 2RFAE & ALs UuH] FHlEe] 7S
At Al digk AT Az A HREJSS Fxsh ek A A22E Tl Fekste] )48
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137) Heller ¥2 598-605%;

138) Redaing Laws , 57%

139) "Redaing Laws §34 Prefactory-Materials Canon 217-220; Heller Ao A = o571 W& slA A|A =
2] ko) ~Zelol= o] A A o]F F7}8I3It
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Aol whd 4= gl FRolgla Rk (Heller #AE 2805%) oli= AHAb] A% AW s4& Hatol A
Hzol o3 /\}Ee Alstar oL Ay HipH o)A d 7hsAde] & AS Qlalste Witk Mol vl o
£ 47 dAES Bdoen FAA ek S vy Yo Helr

141) "Redaing Laws , 38%, 388%; AX|o] tif-ie 4 ARt ©g npyl REcva g} Scalia,
Antonin; Manning, John F. "Dialogue on Statutory and Constitutional Interpretation, A." George
Washington Law Review 80.6 (2011-2012): 1610-1619. 1616%

142) "Redaing Laws , 388%

143) TEvily , 856-857%

144) TA Matter of Interpretations , 147ZaE

145) AARIA febel wofe] oule 1 Ale] kA om] e SAE vhe AbRe] of@h i) &7t A
¥ AF FA4L Aok 22y H}EH |7t 5’“‘5& Wefol| Ak AREH AL ah= 5 GEHA ow]gtal 1Y)
A BT FHL FAE Aol oy &% WA 7 - W - AP Fxe} Atk AAR
Heller*}Zﬂ W 2Zrejol= whjedo] AAlshE AtnEe] 9 AAstA] FeAld tiE] B AWS Seffatil
Hidjejd A 2Zgote] AEA Als AES H|Fsl FAF A EES By £33 Aol Az
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3. AA BXFY(Rule of law as a law of rules)146)

xzEol 4RFI Y o2y =

7} wEYe ot
(1) Holy Trinity AFA

T 9238 Holy Trinity n.3]= #7] nd|Fo AnE 3= Aldo] &
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AZIRE, A&7t AL TR TR AREQD & 9] e F &4 B
o] F AJLjet vprx] 2 FEHO] &= 7 Gl ol HEH

ofoF 35 elnjsir). SpXI¥F 3]} o] W& s wf o] Aoyl Zro] w3]e]

HAE Aerd o =7F YFAs AHEES ARG GE s o7 Sxjer. el

o) 28 FES Y Qi) H9 ojw o] ¥ (the letters) QFol+« X g FH X/

nl 7 Z(spirit)o+«= o] 2 X Hli, ¢RI} o]E St E GriH o]= HE

FH
e
\{

146) EFAANAM = HAFo)etar shH e o FEAAE YA EEHAA MAFo)e E
EE o g &S X S YA T FAlo] Hojof strhe Aol ANE FE
ﬂ‘jowl Y&l =52 Al&Fol7|% 3 rule of law as law of rulesE A4 WAF2 HAFT A, Scalia,
‘Rule of Law as a Law of Rules’, The, 56 U. Chi. L. Rev. 1175, 1188 (1989) ¢]3} "Rule of Law, =}
3 EAIETE
147) Church of the Holy Trinity v. United States, 143 U.S. 457, 12 S. Ct. 511 (1892)

&1'11%
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(the statute)o] =3}%] Y=}

uide A SAR Aget Aol A9 98 GRAA Fhete §
5

A28 AASY o] HEL ¢ 24 $A “=%(manual labor)ol gt

ANAE = AT o] AR =37 Tl (misspoke)HAl otH e} dWe ZH

3t A(overlegislate)o]| P& AJHEV} sl o2 HES FAHMAE otH ) 149

(2) E3¥9 ¥4

t

e AFH Hel Z(spirit)= HE(letters) ot A st ko] USATH150) B

ol oA #FHEW(customary law)gkal 25 dEA Qo) A o= FAPHO

=
2L slof @rhish BEY 94 W Agdrks oA WAFel] @ Feolnl

SHAIRE HEHe ¢ Fa3% 5Xe Hite] HE A FFIus Holghls) HF
H o HES Ad 759 dFdE E5ta 7]E9] REHo] & 4] AMS dAs)
71o] FEujg 9 dx AbHS Ao ¥ (distinguish)slal WS Abdel] 71 2

Sojge PR Q2T 5 Aok 2AF FWSS WEY AdAE
wo gAY A AP st A oy
A% gge] EANGIN WEY Wee V4 FF A5 Z99F Aok 4

el BES dstal HAYES dEA7Ie AA" ARl AF s A T

148) Holy Trinity v. United States #F71¥A= AN 20079 2EELE(Stevens) ' #o] Zuni Pub.
Sch. Dist. No. 89 v. Department of Educ. AFA%A EHe]A (concurrence) 0.2 #|A| 3 o]9]<ll 1989 o]
g % opHd Felol J8HA FS AR AAE Uyt ). Redaing Laws , 13%

149) TA Matter of Interpretations , 22%

150) 2=Zeloprt A4 143k vk dlgYd AA ‘53] dloxE T4 witel] 2T o] BAl oA
Hh o @k v 9tk Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122 (1819)

151) TA Matter of Interpretations , 4%

152) TA Matter of Interpretations , 6%

153) TA Matter of Interpretations , 7-8%; 2Zre]ol= AR HA] 223 A Ho o]#|gt vz S A
HEHS Aestsivta i), "Rule of Law, , 1178%
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gste] stute] We AT o= dhte] MdE® dal the Hae] ubEs o
ojuto}l & o AL thA F3d), HEWMLE A~ B (scrabble) A @ Hiol
AL WE weit "31A AAYTEE e Al ot

gobs magol wyke] gol tiEleld = A7l dell= F& WAAAAR

Fo7b A A F4 £ FHE 9 AHunqualified good)15HA T off v

& AR Lok vEe G ANA AE 95 o] AT HaEe] qAE 43
AL ol 165) sho} the]Qlolt iWAEA FaEee] e WA HHE T
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oo W\ AERRE A3 AR 5 fithD 1947 B9 #E
(RantouD ¥} Z=(Field)+=

7= EWAlolgt Hjdet HEEHE Wi HEE dodete AEH O F
(codification movement)E& o1}
E5kTE158) 1 A3 obfE] FEd B

EEEE RIS ERE BREESY U} orhede 948 4 A Hch159

>
.3
ko

154) & kel olmAmE 1 veke] #nzize) Hoz do] guAgoz AAskd Aol
S7FENE o] #e AA Y 7] HEE v AMgOR stolg AndgeE sHl sk 3]
Zo|aL kg Whiolrh Ale] A at AAE tidoRE sh= «]Eﬁﬂﬁvl 5478 7HAF ol Al o
o] olW AWE A 1F F Atk st w7t ofste] ERlE A AFEA| ofy gk o=

T H 70 ﬁﬁH% S & $-87F omnE HAAEYY] BiS X“O]Z]J— A H7EEAE o2fg 913
AL Hg ‘71 ste] o] WASE AT e flok (FE) A nqAA} FollA AL glo
2YP9E T F e 5 s9S 2HE Algo] drhal sftiete o]& sk A AAlEE A 57}
ab, & ?—l‘%@&i 1 Tto] Thsetthal strebe duilEo] of2fdk s¥o] e FHd ondE
13 e AL Ax m7belA dAS FEe] AARISS she W ol9jdle dE] gt 315}.(?3111
2013. 8. 29. A 201290H 74 A4 [HAMF TS #gk SHxAH 1]51 T 24 1)

155) @@= AHA A o= 24 A AWA His Fa vss dEded 2 divkE Ha )9 &
e BAgelthaL gt} o]y dk A WA wjie] nee =Y AZIRE HERThE ANER FAE
HAES WFFole] B5H e B ohleh 24 QW Hquasi-legislator) = 1431 Hirka @
t}. Stephanos Bibas, 'Originalism and Formalism in Criminal Procedure: The Triumph of Justice
Scalia, the Unlikely Friend of Criminal Defendants', 94 Geo. L.J. 183, 204 (2005-2006) 186%

156) Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827 (1999); t}=21742 A} A# F wjAldel Al &4
Aell Fagh A A& sk gsktt @A et o]zlo] HA| opFdd 0365}3 n X2 koo wiAl A
w5 S AYE HaletA detha A 131‘/} 2Zkejol= v ol Ao Al AN MAAES] FR4E
Axatn Clye W] Y WX gt o sHAPE 2047 A S dWsit BY 2 s

AAFe] el A B4 @%%‘ ﬁolﬁ} - b ANES wiA o R st AAlE

th
‘nirlergJL' E
4T

Oll
ofr | 1o, n

& 7)A0] Bye
of A4 F42 BHT F glolo} B (FEE wA U IUlw)

157) WEWE Wete] Aoln BEre ohe Wak L WeA) dwe] oJa AAHEE ARYS FAT F A
3 AR, e o] Histo] olds] A BEA'S SAZ she olehd 47e] i ¥ upyel o
7o) BAX @ Aol e 93 AR 2% AAe Whsa. AREel: euA AGY FAE BE

=
g ujonk Aggo] 59 4 9lrtal ) 'Rule of Law, , 1180%
158) TA Matter of Interpretations , 11-12%
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27k o= WHo] oz AYHE WAHAI]= F9(Gudge-made law)= o]¢
H

WBo] olglge mA Adeln Brh160 wEY Auels W] wejol

A
ol AgHE Z(usurption)dt= Zlo]t}.162) Bnk o}l
AAHL H53 th9-(equal treatment)163 FSHo|A HEFHRT o 2 A}
Alz=golt), HEHY A FAA A (perfection)169)2 o] F35tE o g
A E HUY ol T ANE GEd Awz SUd 96 YAE 2rh

H
Zejobs PAM BYYS B REPE oRA, ATAoE FE A} B
=
=2

159) TA Matter of Interpretations , 12%

160) &Zeohs ‘U= RIFFod up/H|AE o] gle BEEES Fol uAta F3s=A ofyt). BEHe] A
T—:L ﬁlt A MTE A7pE b upg Solt)Ekar sfo] HEHo] E&E= J9T A Yo & 3
ge B8t AL Fse) TA Matter of Interpretations , 10-12%

161) A Matter of Interpretations , 13%; "Redaing Laws , 4% n=o] o= HEW A4 4
W&, TSR, | 574-592 FE

162) g+ e EPAE Ted] Y9l o] opd ony FAQIER B A%
sk g2 goo] EA %?3}3’— ojd Fofr} BEHY goz ol QItH, o= 3
dof] F1ivk= Y- oA 2E:W Zﬂ o2 Hloksly] wiFolr}, 2~z oyt o]d i=e =
A= BEeA] FA T oo wEH B J9 A 1Y BHe 4o ug} AT AojRR ula AP
AA N HEH A WA= 3¢l $IAskA ).

163) "Rule of Law, , 1775%

164) ‘perfection'® ZYapH ‘Hslo] wHAA W ‘BEHL oF ojAe] AAA(The Common law is the
perfection of human reason) oA ¢} o] HEHoA &2]% ojHoR AZFH BE QA4S g dlo] Aol
ook A A IS IR kst A mdolth tEEAR vl ol wEE A
°] EABHA o W] A4 jAS Bstal 1L AR B §eld A Fxd o HAE, HEA
Ao A AMgsl= TAA EFAS WY R AR

e
=2
=
o,
£
rir
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oA TVARE obel £alA sk e whgra @ #5 Pol oluetn Azsiua

7 el glom W] Ao Wk FsHe] FelEm 1w wAY dF
Aol EolAM o wael © e AYgde Folwch ae o AFWL
We vheTE PRI o aEgE 352 FTekE AW Bde H47 93
3] AlepA B @) 165)

H

A2 GAAE “HAE 949 8 2AT AROIAW, o] e A 1) &
Q& o wejstel ATol WU B BEY WA RAL wolEol7] of

Hob 7] v a]lo] o] arejEofof &F=A= ARA[SaLA =

165) Aal F2E ol glol WAk A AA} AT HES AAE dolw ol WY W ol
HolFE W A7k (e ARtk AE 1> ofth(oldt e Jith U @ Al mox A
woRt salel 714 718 AANA BAE geyE Yo wWE oARE SAAT. 4 A =
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Abstract

A Study on Scalia's Originalism As a

Legal Methodology — compared to Dworkin's
criticism
Choi Yong Beom
School of Law

The Graduate School

Seoul National University

Originalism is a legal methodology that the meaning of law is determined
when it was enacted, after that, never changes without formal procedure. It
say the judge should interpret law as it is. Originalism is seperated to
search for "the meaning of law when it was enacted", Scalia, a former
justice of United States supreme court, insists the law i1s what is written
itself. Therefore the judge do not rely on the intent of lawmakers but only
see the letter of laws. He call his methodology Textualism. By the way,
Dworkin emphasize the judge cannot help but using their subjective thought
and belief when they interpret the law. The judge see the law as a
chain—novel so they treat themselves novel-writer who come the last and
continue to write the novel. The judge is a creator as well as a criticizer.
So the right interpretation get involved with changed situtation after law's
enaction. Scalia criticizes Dworkin let the judge to interprete the law as
they wish, Dworkin criticizes Scalia that he ignores the difference between
law and science that the law cannot achieve "Scientific objectivity". Dworkin
thinks Scalia adheres to absurd methodology. Scalia's originalism might have
advantages to prevent the judge from deciding in random, hence, it
improves values of the rule of law and democracy. However no
methodology can achieve perfectly pure objective position. His originalism

can be wused to enhance interpreters' (mainly conservative) political
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perspectives pretending it 1s the very objective. Despite of all these
drawbacks, it is why originalism nerver dies in U.S that originalism is not
the best but, at least, the lesser evil to pursue objectivity in interpretation.
We can see originalism would not being adapted in Korea when we read
several sentences of courts. But if we can say all legal interpretation are
pursuing 'objectivity', originalism implies and teaches a valid method to

control arbitrary judgements to us.
keywords : originalism, Scalia, Dworkin, interpretative methodology, the rule

of law, juristocracy
Student Number . 2014-22803
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