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Agricultural Subsidies Rules in GATT/WTO, 

Rules without Roots 

 

ABSTRACT 

     The World Trade Organization (“WTO”) has treated agricultural 

subsidies as exceptional. This paper delves into the historical origin of the 

agricultural subsidies rules of the GATT/WTO. During the era of the GATT 

1947, agricultural subsidies had been exempted from rules on general subsidies 

on a product basis. On the other hand, under the Uruguay Round Agreement 

(“URA”), subsidies in general began to be regulated under the Agreement on 

Subsidies and Countervailing Measures (“SCM Agreement”) while agricultural 

subsidies began to be regulated under the Agreement on Agriculture (“AA”) 

through the “dual-track approach.” 

This paper pinpoints that the institutionalization of the dual-track 

approach within the URA enabled greater preferential treatment of agricultural 

products in comparison to manufacturing products. I argue that the 

incorporation of the GATT 1947 into the URA led the agricultural subsidies 
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rules to be ambiguously attached to the SCM Agreement. Limited applicability 

of the Peace Clause, treatment of agricultural import substitution subsidies, and 

treatment of the wrongly categorized domestic support are the three structural 

problems emerging from the current framework in regulating agricultural 

subsidies. Based on the implications of the structural inconsistencies, this paper 

concludes that the long-term convergence of the SCM Agreement and the AA is 

required for strengthening the legal consistency of the GATT/WTO subsidies 

regime.  

 

 

Keywords: GATT/WTO, Agricultural Subsidies, Agreement on Subsidies and 

Countervailing Measures, Agreement on Agriculture, Institutional 

Convergence 
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Chapter I. Introduction  

1. Agriculture in Trade 

Agriculture has been heavily protected from market liberalization in the world 

trading system. Relatively protectionist approach in agriculture was feasible 

because there was a general consensus among the GATT/WTO signatories in 

regards to the uniqueness of agriculture. Multifunctionality, food security, 

inelasticity in demand, small-sized and unorganized farmers, and political 

collective action are the five rationales supporting the peculiarities of 

agriculture.  

 Multifunctionality  

Multifunctionlaity refers to the multiple goods and services provided by 

agriculture and the contribution that these goods and services make to the 

achievement of domestic non-food objectives.1 The conventional rationale of 

separating treatment of agricultural products from others is multifunctionality 

of agriculture. Even though the word “multifunctionality” does not appear in 

any of the existing WTO agreements, this word has been continuously used as a 

means of justifying the existence of Agreement on Agriculture.  

                                          
1 OECD. 1998. Multifunctionality: A Framework for Policy Analysis, AGR/CA(98)9. Paris. 
para. 7.  
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Non-food objectives in multifunctionality are also known as non-trade 

concerns. The range of the non-trade concerns is very wide, namely means to 

provide positive externalities, food security, rural development, tourism, and 

environment protection. Switzerland summarized the non-trade concerns of 

agriculture through the below sentences in the International Conference on 

Non-Trade Concerns in Agriculture was held in Ullensvang, Norway, 2-4 July 

2000. 

 

Agriculture provides public goods or positive externalities, 

such as environmental services, natural resource 

protection, rural landscape and recreation areas. 

Agriculture contributes to fulfilling societal goals like 

viability of rural areas and their development, 

decentralised settlement of the territory, food security, 

preservation of cultural heritage etc. Agriculture may also 

have positive spill-over effects on other economic sectors 

such as tourism.2 

 

                                          
2 WTO. G/AG/NG/W/36/Rev.1. para.16.  
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Multifunctionality emphasizes agriculture as the provider of public goods. 

Public goods are non-excludable and non-rivalrous. 3  Applying these two 

properties to agriculture, it is extremely difficult to preclude people from 

enjoying the benefits of agriculture at no cost (non-excludability), and to 

properly evaluate the benefits of agriculture in monetary terms (non-

rivalrousness).4  

Food Security  

Agriculture is also quintessentially related to security issues. Food security 

consists of availability of food, accessibility of food, stability of food supply, 

food safety and food quality.5 This rationale highlights the role of agriculture in 

supplying basic commodities in case of a national disaster. Korea and Jordan, 

the countries strongly in favor of the idea of food security calls for a nation 

state’s necessity to be prepared to emergent situations like wars, extreme 

drought, extensive radioactive fallout, and embargoes or export restrictions by 

exporting countries.6 Against the argument that free-trade will stabilize the 

                                          
3 If a good is non-excludable, a person cannot be prevented from using it. If a product is non-
rivalous, one person’s usage of the good does not diminish other people’s use of the same good. 
(Mankiw, N. Gregory. 2001. Principles of Economics. 2nd edition. Fort Worth, Tex.; London: 
Harcourt Brace College. 226-227.) 
4 WTO, G/AG/NG/W/91. Negotiating Proposal by Japan on WTO Agricultural Negotiations. 5. 
5 WTO. Supra note 2. para.16-19.  
6 Ibid, para. 36-37.  
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global agriculture market prices, these countries maintain that countries which 

depend heavily on food imports can face difficulties in obtaining sufficient 

amount of food during domestic and international crises.  

Inelasticity in Demand  

Only a handful of exporting countries currently dominate international 

agriculture market. Top fifteen leading exporters of agricultural products export 

80.9% of the total exported agricultural products (2014 International Trade 

Statistics, See Appendix1). Nevertheless, as agricultural products are necessary 

for human survival, demands for these products do not fluctuate even if their 

prices fluctuate. Therefore, countries which heavily depend on food imports 

always bear a high risk of price fluctuation. Proponents of granting special 

treatment of agriculture call for the necessity of each country to be equipped 

with measures to secure the equilibrium between the supply of and the demand 

for agricultural products. Article 55 of the Havana Charter for the International 

Trade Organization reflects a relevant concern.  

 

Article 55 of Havana Charter for ITO provides that:  

The Members recognize that the conditions under which 

some primary commodities are produced, exchanged and 



 

5 

consumed are such that international trade in these 

commodities may be affected by special difficulties such as 

the tendency towards persistent disequilibrium between 

production and consumption, the accumulation of 

burdensome stocks and pronounced fluctuations in prices. 

These special difficulties may have serious adverse effects 

on the interests of producers and consumers, as well as 

widespread repercussions jeopardizing the general policy 

of economic expansion. The Members recognize that such 

difficulties may, at times, necessitate special treatment of 

the international trade in such commodities through 

inter-governmental agreement. 

 

Small-sized Farmers and Unorganized Producers 

Drafters of the GATT 1947 considered agriculture as the unique sector because 

farmers and producers are often small and unorganized to effectively cope up 

with the market situations. They believed that manufacturing or other sectors do 

not face analogous problems as the other sectors are usually “sufficiently well 

organized.”  
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It was pointed out, in reply to objections that industrial 

products should also be included in this exception, that 

agriculture and fisheries presented particular difficulties, 

since there were a multitude of small and unorganized 

producers who were often faced very suddenly with very 

large crops catches, and the government accordingly had 

to step in and organize them. Industrial producers did not 

suffer from the same disadvantage and were usually 

sufficiently well organized.7  

 

Political Collective Action 

Agriculture is closely related to domestic political clout. Farmers actively seek 

their interests by pressuring politicians with their voting powers. This 

phenomenon is conspicuous where the electoral system is based on 

representation according to geographical criteria rather than the size of the 

population in given regions.8 For example, Japanese farmers are almost three-

                                          
7 UN Doc. EPCT/A/PV/19 at 42 (Geneva, 1947), quoted in GATT, Analytical Index, at XI-9, 
1985.  
8 Delcros, Fabian. 2002. “The Legal Status of Agriculture in the World Trade Organization, 



 

7 

times over-represented than the city workers as the number of registered voters 

per member of the Diet (parliament) is smaller in rural areas compared to that 

of urban areas.9 It has therefore been in the utmost interests of politicians to 

maintain the structure of the traditional small farming community, and to obtain 

the electoral support of farmers in Japan.10 The power of farmers is not only 

expressed through their voting powers but also through direct demonstrations. 

Specifically, domestic protectionist interest groups have discouraged the 

progress of the Doha Round negotiation during the Seattle Ministerial 

Conference in 1999.11 Farmers’ efforts to secure their domestic interests are in 

direct competition with the movement of legalizing international agriculture 

governance in a deeper level. 

 

                                                                                                              
State of Play at the Start of Negotiations.” Journal of World Trade 36(2): 219-253, 220.  
9 Godo, Yoshihisa and Takahashi, Daisuke. 2008. “Japan: Shadow WTO Agricultural Domestic 
Support Notifications.” International Food Policy Research Institute (IFPRI) Discussion Paper 
00822(3). 3.  
10 Ibid. 4.  
11 Seattle World Trade Organization protests of 1999, also called Battle of Seattle, a series of 
marches, direct actions, and protests carried out from November 28 through December 3, 1999, 
that disrupted the World Trade Organization (WTO) Ministerial Conference in Seattle, 
Washington. Comprising a broad and diffuse coalition of the American Federation of Labor–
Congress of Industrial Organizations (AFL-CIO) and other labour unions, student groups, 
nongovernmental organizations (NGOs), media activists, international farm and industrial 
workers, anarchists, and others, the Seattle WTO protests are often viewed as the inauguration 
of the antiglobalization movement. (Encyclopedia of Britannica, Seattle WTO protests of 1999, 
Last time accessed at 3 August, 2015.)  



 

8 

2. GATT/WTO Regime and the Dynamic Feedback 

Process  

For the last five decades, the GATT/WTO has played an enormous role in 

organizing the world trade system. Its intention to “substantially reduce tariffs 

and other barriers to trade as well as to eliminate discriminatory treatment in 

international trade relations”12 gained a momentum after establishment of the 

WTO in 1995. The WTO not only constructed a multilateral trade institution, 

but also became equipped with highly binding enforcement mechanisms to 

pressure its member countries to adopt trade policies that are consistent with the 

WTO rules. Any WTO member which loses a dispute settlement has to follow 

the recommendations of the Dispute Settlement Body (“DSB”) to correct its 

trade-restrictive measure to be WTO-consistent.  

 The WTO is not a simple aggregation of eight dichotomous rounds of 

international trade negotiations, but is an international trade “regime” which 

constantly regulates participating states through bargaining and enforcement. 

Drawing on the work of Christina Davis (2003), this paper acknowledges that 

two types of institutions promote trade liberalization: comprehensive multi-

sector packages of commitments to liberalize trade rules (i.e. the GATT 1994) 

                                          
12 Preamble, Marrakesh Agreement Establishing the World Trade Organization  
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and the enforcement of the rules in individual policy cases through dispute 

settlement (i.e. the WTO DSB). In this sense, the Uruguay Round Agreement is 

not an independent, singular event, but is the accumulation of the previous 

negotiations dynamics and dispute settlements. 

This paper accepts the “Dynamic Feedback Process” proposed by Kay 

and Ackrill (2009) in explaining the evolution of the GATT/WTO regime. The 

bargaining and enforcement phases occur sequentially in a way that the latter 

reveals the shortcomings of the former. During the bargaining phase, a group of 

WTO members build a coalition to pursue a common interest. During the 

enforcement phase, the complainant and the respondent dispute the previously 

concluded negotiation texts. Vague rules concluded in the bargaining phase 

trigger enforcement disputes, which pressure greater rule precision in the 

subsequent bargaining phase.13 In this sense, the analyses of the historical 

development of the GATT/WTO agreements, coalition-building in the 

bargaining phases, and the dispute settlement cases in the enforcement phases 

are required for accurately depicting the evolution of the GATT/WTO regime.  

 

  
                                          
13 Kay, Adrian and Ackrill, Robert. 2009. “Institutional Change in the International Governance 
of Agriculture: A Revised Account, Governance, 22(3): 483-506, 486.  
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<Figure 1> Conceptual Framework of Analyzing the WTO 

 

The Dynamic Feedback Approach (Kay and Ackrill, 2009) 

 

3. The Questions  

A subsidies issue, one of the most controversial issues in the world trade 

system due to its trade-distortive nature, is currently ruled under the two 

separate agreements in the Uruguay Round Agreement (“URA”)—the SCM 

Agreement and the AA. Products with the HS code specified in the Annex 1 of 

the AA (See Appendix 2) are separated from the ruling of the SCM Agreement 

and are separately ruled under the AA.  

I. The 

Bargaining 

Phase: 

The WTO Rule 

Negotiations

II. The 

Enforcement 

Phase:

The WTO 

Dispute 

Settlments 

("Feedback") 
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Article 21 of the Agreement on Agriculture states that:  

The provisions of GATT 1994 and of other Multilateral 

Trade Agreements in Annex 1A to the WTO Agreement 

shall apply subject to the provisions of this Agreement.  

 

Article 3 of the SCM Agreement stipulates that: 

[e]xcept as provided in the Agreement on Agriculture, the 

following subsidies… shall be prohibited.  

 

Article 21 of the Agreement on Agriculture makes it clear that all subsidy 

rules are subject to different rules contained in the Agreement on Agriculture.14 

Article 3 of the SCM Agreement further enunciates the boundary between the 

two agreements. This paper defines the “dual-track approach” as this division of 

the subsidies rulings on agricultural and non-agricultural products within the 

Uruguay Round Agreement (Stoler, 2010). 

This paper aims to answer the following three questions. How has the 

GATT/WTO preferentially treated agricultural subsidies over general subsidies? 
                                          
14 Raworth, Philip Marc. 1995. WTO: Final Text of the GATT Uruguay Round Agreements, 
Article by Article Analysis and Summary. Dobbs Ferry, New York: Oceana Publications. 13. 
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Are there any structural problems arising from the way the rules are designed? 

If there are, in what way should the future GATT/WTO subsidies regime be 

reformed to rectify the status quo structural problems?  

This paper is constituted as follows. Chapter II analyzes the 

GATT/WTO’s institutionalization process of the dual-track approach based on 

examining the original texts from ITO and GATT/WTO. Chapter III is followed 

by the comparative analysis of the SCM Agreement and the AA of the URA. 

Chapter IV will address the three structural problems emerging from the way 

the subsidies rules are designed. This paper concludes that the convergence of 

the subsidies rules is to be encouraged for ensuring legal consistency of the 

GATT/WTO regime. Rationales and principles of the convergence will be 

covered in Chapter V.  
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Chapter II. Historical Evolution of the GATT/WTO 

Subsidies Regime  

1. Havana Charter for an International Trade Organization 

The history of subsidies regulation goes back to Havana Charter for the 

International Trade Organization (“ITO”)15 in 1948. Havana Charter stipulated 

prohibition of export subsidies and the notification duties on any subsidy 

including any form of income or price support in Article 26.1 and Article 25, 

respectively. Article 26.1 prohibits “any subsidy on the export of any product,” 

but subsidies on agriculture are exempt from the prohibition under Article 27.1 

by being categorized as the subsidies on “primary commodities.” The below 

articles clarify the contrasting treatment of subsidies on primary commodities 

over that of non-primary commodities. 

 

Article 26.1 provides that:  

No Member shall grant, directly or indirectly, any subsidy 

                                          
15 The ITO is the intellectual precursor of the WTO. It failed to be established because the US 
Congress did not ratify the Havana Charter. Nevertheless, the efforts to establish the ITO 
triggered the General Agreement on Tariffs and Trade (GATT) into being. See Toye, Richard. 
2012. “The International Trade Organization.” In Amrita Narlikar, et al. (Ed.), The Oxford 
Handbook on The World Trade Organization. New York: Oxford Press.)  
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on the export of any product, or establish or maintain any 

other system, which subsidy or system results in the sale of 

such product for export at a price lower than the 

comparable price charged for the like product to buyers in 

the domestic market,… 

 

Article 27.1 provides that:  

A system for the stabilization of the domestic price or of 

the return to domestic producers of a primary commodity, 

independently of the movements of export prices, which 

results at times in the sale of the commodity for export at a 

price lower than the comparable price charged for the like 

commodity to buyers in the domestic market, shall be 

considered not to involve a subsidy on export within the 

meaning of paragraph 1 of Article 26, if the Organization 

determines that…  

 

A primary commodity in this context means “any product of farm, forest 

or fishery or any mineral, in its natural form or which has undergone such 
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processing as is customarily required to prepare it for marketing in substantial 

volume in international trade.”16 Even though the ITO could not be established 

in the end, the subsequent GATT 1947 rules succeeded this institutional legacy 

of the Havana Charter.  

 

2. GATT 1947, “Product-by-Product Approach”  

The GATT 1947 drafters did not have a clear intention to separate 

subsidy regulations on agriculture from other sectors because there was no 

separate agreement tailored to agriculture in the GATT 1947. This means as far 

as the relevant provisions are concerned, agriculture was nearly a “normal” 

sector in the GATT system until 1994.17 The general principles of GATT were 

fully applicable to agriculture, except application of the principles on certain 

types of products. Article XI:2(c) and Article XVI Section B para.3 explicitly 

acknowledged the special status of agricultural products on a product-by-

product basis. Article XXV: 5 was the general waiver to the compliance of the 

GATT 1947, and agriculture was the sector that benefited from this exception 

                                          
16 The Havana Charter for ITO. E/Conf.2/78. Art. 56.1.   
17 Kennedy, L. M. Daniel and South, D. James. 2002. The Political Economy of International 
Trade Law, Essays in Honor of Robert E. Hudec. Cambridge;New York: Cambridge University 
Press. 257.  
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clause.  

GATT Article XI:2(c) 

GATT Article XI:1 stipulated general prohibitions of quotas, import or export 

licenses or other measures except duties, taxes or other charges. On the other 

hand, Article XI:2 specify exceptions to Article XI:1. Article XI:2(c) makes it 

clear that agriculture and fishery products are the types of products that are not 

bound by Article XI:1.  

 

GATT Article XI:2(c) provides that:  

The provisions of paragraph 1 of this Article shall not 

extend to the following: 

(c) Import restrictions on any agricultural or fisheries 

product, imported in any form, necessary to the 

enforcement of governmental measures which operate: 

 

GATT Article XI:2(c) regulates that “any agricultural or fisheries product, 

imported in any form” is not subject to prohibition on import restrictions. 

Originally this clause was not designed to allow protectionist measures on 

agriculture and fishery products, but to respect the policy space of individual 
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WTO members. In European Economic Community – Restrictions on Imports 

of Dessert Apples 18 and Canada-Restrictions on imports of ice cream and 

yoghurt19, the Panel both rigorously interpreted the meaning of Article XI:2(c), 

concluding that both the measures were not “necessary.” The intention of the 

drafters of this provision is well expressed in the following sentence of the 

GATT 1947 drafters as well. 

 

The [Havana] subcommittee agreed that Article 20(2)(c) 

[GATT Article XI:2(c)] was not intended to provide a 

means of protecting domestic producers against foreign 

competition but simply to permit, in appropriate cases, 

enforcement of domestic governmental measures 

necessitated by the special problems relating to the 

                                          
18 The Panel judged that the EC’s import restriction on apples were not “necessary” because the 
apple production surpluses were not “temporary” as required by Article XI:2(c) (ii) but were the 
logical consequence of the EC’s policy(CAP) that facilitated apple production by applying 
domestic prices higher than world prices. (Panel Report, European Economic Community– 
Restrictions on Imports of Dessert Apples, L/6491- 36S/93, adopted on 18 April 1989, 
para.12.19.)  
19 Canada claimed that its import restriction is necessary to ensure the maintenance of Canadian 
quotas on raw milk production. The Panel concluded that the Canada’s import restriction on 
yoghurt and ice cream was not “necessary” since there is no sufficient evidence that future 
imports of ice cream and yoghurt would significantly affect Canadian producers ability to 
market raw milk. (Panel Report. Canada—Import Restrictions on Ice Cream and Yoghurt, 
L/6568-36S/68. Adopted on 5 December 1989. para. 81.) 
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production and marketing of agricultural and fisheries 

products.20  

 

The above intention of the drafters is reflected in the text note of Ad 

Article XI:2(c) as well. The text note of Ad Article XI:2 (c) narrowly defines 

the term “in any form” as “an early stage of processing and still perishable, 

which compete directly with the fresh product and if freely imported would 

tend to make the restriction on the fresh product ineffective.” This means in 

order to meet the terms of the interpretative note, it would be necessary before 

an imported processed product could be restricted that it was in an early stage 

of processing, perishable, in indirect competition with the fresh product; and 

necessary to restrict it to prevent the restriction on the fresh product from being 

ineffective.21  

A group of pundits point out that Article XI:2(c) nearly had no practical 

effect as Article XI:2(c)(i) set the hurdles for allowable quantitative restrictions 

in agriculture too high, and made the test for meeting the relevant conditions so 

                                          
20 UN Doc. E/Conf. 2/C. 3/34, at 4 (Havana, 1948), quoted in GATT Analytical Index, at XI-9 
1985.  
21 For detailed information about each requirement, refer to Davey J. William. 2006. “Chapter 6. 
The Rules for Agricultural Trade in GATT.” In Davey, William (Ed.), Enforcing world trade 
rules: essays on WTO dispute settlement and GATT obligations. London: Cameron May. 13. 
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difficult.22 In support of their argument, out of the sixteen GATT dispute 

settlement cases which addressed Article XI:2(c), no single trade barrier was 

found out to be consistent with this article. The narrow interpretation of Article 

XI:2(c) again enunciates that GATT drafters wanted agriculture to be ruled 

under the general principles of GATT.  

 

GATT Article XVI Section B para.3  

Secondly, Article XVI differentiated the treatment of agricultural 

products from the others through the language of “primary products.” It is 

content-wise analogous to the differentiation in Article 27.1 of the Havana 

Charter for the International Trade Organization.  

 

Article XVI Section B para.3 provides that:  

Accordingly, contracting parties should seek to avoid the 

use of subsidies on the export of primary products. If, 

however, a contracting party grants directly or indirectly 

any form of subsidy which operates to increase the export 

of any primary product from its territory, such subsidy 

                                          
22 Supra note 17. Kennedy, L. M. Daniel and South, D. James. 258.  
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shall not be applied in a manner which results in that 

contracting party having more than an equitable share of 

world export trade in that product, account being taken of 

the shares of the contracting parties in such trade in the 

product during a previous representative period, and any 

special factors which may have affected or may be 

affecting such trade in the product.  

 

Article XVI Section B para. 3 provides that the use of subsidies on the 

export of primary products “should be avoided,” and granting such subsidies 

should not be applied in a manner which results in the contracting party having 

more than an equitable share of world export trade in that product. The 

coverage of this exception is not restricted to agriculture products, but also to 

fishery products and minerals as well.23 Yet, processed agriculture products are 

excluded from this exception.24 This means the use of export subsidies on a 

                                          
23 The interpretative note of the GATT Article XVI Section B provides that:  
For the purposes of Section B, a “primary product” is understood to be any product of farm, 
forest or fishery, or any mineral, in its natural form or which has undergone such processing as 
is customarily required to prepare it for marketing in substantial volume in international trade. 
24 In European Economic Community (“EEC”) - Subsidies on Export of Pasta Products, EEC’s 
pay export refunds on pasta was not justified under GATT Article XVI as GATT viewed pasta 
as a processed industrial product which is not covered by the “primary product” exemption. 
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primary product is not completely prohibited. On the other hand, the usage of 

export subsidies on a non-primary product is rigorously regulated as the 

following paragraph 425 requests cease of granting any direct or indirect export 

subsidies.  

The explicitly different treatment between primary and non-primary 

products opened a leeway in legitimizing a preferential treatment to agriculture 

products. Compared to the explicit differentiation of treatments, conditions for 

applying this exception were rather unclear. WTO Panels also did not provide 

firm interpretations in regards to applying this exception. Out of the five cases 

which were brought under the GATT Article XVI, only one case on French 

wheat subsidies was explicitly ruled to be “more than an equitable share of 

world export trade.” 26  The vagueness of the conditions attached to the 

provision such as “more than an equitable share of world trade” or “special 

                                                                                                              
(Panel Report. European Economic Community—Subsidies on Export of Pasta Products. 
SCM/43. adopted on 19 May 1983. para. 4.4.)  
25 GATT 1947 Article XVI Section B para. 4 stipulates that: 
Further, as from 1 January 1958 or the earliest practicable date thereafter, contracting parties 
shall cease to grant either directly or indirectly any form of subsidy on the export of any product 
other than a primary product which subsidy results in the sale of such product for export at a 
price lower than the comparable price charged for the like product to buyers in the domestic 
market. Until 31 December 1957 no contracting party shall extend the scope of any such 
subsidization beyond that existing on 1 January 1955 by the introduction of new, or the 
extension of existing, subsidies. 
26 French Assistance to Exports of Wheat and Wheat Flour, Document L/924, adopted on 21 
Nov. 1958.  
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factors” meant that it opened a huge hole in the GATT legal framework, 

allowing this notorious element of agriculture trade policies to go easily 

unrestrained.27  

 

GATT Article XXV: 5 (the Waiver)  

Thirdly, the GATT Article XXV: 5 seriously weakened the binding power 

of the GATT 1947 rules on agricultural products. According to Article XXV:5, 

contracting parties were able to waive an obligation imposed upon them 

provided that any such decision was approved by a two-thirds majority vote and 

that such a majority was comprised of more than half of the contracting parties. 

According to the GATT ruling in Dairy Products from Holland in 1952, the US 

had to abandon the restrictions on milk imports. Holland, the Complainant, was 

even allowed to take retaliatory measures against the US.28 However, the US 

responded by demanding a waiver that would allow it to use import quotas for 

agricultural products that had price supports. The US threatened to withdraw 

from the GATT if the waiver was not granted, so the other members of the 

GATT had no other choice but to agree to the waiver.29 Holland gave up 

                                          
27 Supra note 17. Kennedy, L. M. Daniel and South, D. James. 258. 
28 Dairy products from Holland, 1952. BISD, Vol. II. 116.  
29 Hathaway, Dale E. 2003. The Impacts of US Agricultural and Trade Policy on Trade 
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applying any retaliatory sanctions in the end, and in 1955 the US obtained the 

waiver allowing it to contravene the discipline of Article XI and thus maintain 

import restrictions on a number of agricultural products (including sugar, 

peanuts and milk).30  This waiver implies that the GATT 1947 failed to obtain 

sufficient enforcement power to regulate agricultural subsidies of the 

contracting parties.  

 

3. The Kennedy Round  

Compared to the highly protectionist agricultural policy in the 1950s, the 

emphasis of American agricultural policy changed in the 1960s. The US started 

to promote agricultural trade liberalization under GATT. This change in policy 

emphasis led to another launch of multilateral negotiation—the Kennedy Round. 

Though the result of the negotiation was not successful, this round of 

negotiation was the first attempt in history to multilateralize agricultural 

negotiations in WTO.  

During the Kennedy Round, the European Communities (“EC”) led the 

                                                                                                              
Liberalization and Integration via a US-Central American Free Trade Agreement. Working 
Paper–SITI–04. Buenos Aires: Institute for the Integration of Latin America and the Caribbean 
(INTAL). 17.  
30 Delcros, Fabian. 2002. “The Legal Status of Agriculture in the World Trade Organization, 
State of Play at the Start of Negotiations,” Journal of World Trade 36(2): 219-253. 222.  
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negotiation in designing the agricultural subsidies regime. To be specific, the 

EC actively persuaded contracting parties that it was necessary to compare the 

guaranteed domestic support price with the price of the product on the 

international market during the negotiation. The EC also proposed to bind 

levels of domestic support for future negotiations on agriculture.31 However, 

the Kennedy Round failed to reach an agreement because contracting parties 

viewed the EC’s proposal as the attempt to ensure international acceptance of 

the Common Agricultural Policy (“CAP”), the EC’s unique agricultural 

subsidies system. Moreover, the proposal could not get approval of the US. The 

US sought arrangements for the expansion of international agricultural trade, 

but the EC’s proposal provided only limited trade expansion due to its 

maintenance on present levels of support.32 The US’s liberalizing agriculture 

policy and the EC’s protectionist agriculture policy failed to be reconciled 

during the Kennedy Round.  

 

4. The Tokyo Round (the Subsidies Code)  

     From 1960s, developing countries actively incorporated subsidies in their 

                                          
31 McMahon, Joseph A. 2006. The WTO Agreement on Agriculture: A Commentary. Oxford: 
Oxford University Press. 7.  
32 Ibid.  
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economic development strategies. However, Article XVI of the GATT 1947 was 

too simple to regulate all the subsidizing behavior of contracting parties. 

Therefore, the first attempt to establish an agreement on subsidies made during 

the Tokyo Round. The Agreement on Interpretation and Application of Article 

VI, XVI and XXIII of GATT (“the Subsidies Code”) was completed in 

September 1978 and came into effect in January of 1980. The Subsidies Code 

confirmed the prohibition of export subsidies on non-primary products.33 The 

GATT provisions regarding export subsidies on primary products, with minor 

variations were incorporated into Article 10 of the Tokyo Round Subsidies 

Code.34 Compared to the GATT 1947 document, the illustrative list of export 

                                          
33 Article 9 of the Subsidies Code provides that: 
1. Signatories shall not grant export subsidies on products other than certain primary products. 
34 Article 10 of the Subsidies Code provides that: 
1. In accordance with the provisions of Article XVI:3 of the General Agreement, signatories 
agree not to grant directly or indirectly any export subsidy on certain primary products in a 
manner which results in the signatory granting such subsidy having more than an equitable 
share of world export trade in such product, account being taken of the shares of the signatories 
in trade in the product concerned during a previous representative period, and any special 
factors which may have affected or may be affecting trade in such product. 
2. For purposes of Article XVI:3 of the General Agreement and paragraph 1 above: 
(a) "more than an equitable share of world export trade" shall include any case in which the 
effect of an export subsidy granted by a signatory is to displace the exports of another 
signatory bearing in mind the developments on world markets; 
(b) with regard to new markets traditional patterns of supply of the product concerned to the 
world market, region or country, in which the new market is situated shall be taken into 
account  in determining "equitable share of world export trade"; 
(c) "a previous representative period" shall normally be the three most recent calendar years in  
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subsidies was provided and the procedures for countervailing duties 

investigation became more clarified in the Subsidies Code. The Subsidies Code 

is a stand-alone agreement with the GATT 1947, meaning that contracting 

parties are bound by the Subsidies Code only if they voluntarily signed it. This 

had created “forum shopping” problems, engendering huge confusion in 

establishing a unified subsidies regulation system within the WTO.35 For 

example, Australia refused to use the Subsidies Code and instead referred to the 

GATT 1947 when bringing a short-lived action against the EC (“European 

Communities”) sugar regime with nine other countries. 36  This confusion 

became an impetus for launching a multilateral agreement on subsidies and 

countervailing duties during the Uruguay Round.  

 

5. The Uruguay Round, “The Dual-Track Approach”  

The subsidies rulings on non-primary and primary products were 

completely separated during the Uruguay Round. Subsidies on non-primary 

                                                                                                              
which normal market conditions existed. 
3. Signatories further agree not to grant export subsidies on exports of certain primary products 
to a particular market in a manner which results in prices materially below those of other 
suppliers to the same market. 
35 안덕근. 2003.『WTO 보조금 협정 연구』.과천: 법무부. pp. 11.  
36 Supra note 13. Kay, Adrian and Ackrill, Robert. 494.  



 

27 

products began to be ruled under the SCM Agreement. The SCM Agreement is 

more sophisticated than the Subsidies Code as it defines the term “subsidy” 

with the three basic conditions—“a financial contribution” by “a government or 

nay public body” within the territory of a member “which confers a benefit.”37  

The rules on agricultural subsidies became incorporated into the WTO 

regime after the signatories’ multilateral consensus during the Uruguay Round 

negotiation. During the late 1970s and early 1980s, international markets were 

challenged by a strong period of economic turbulence, and the escalating 

conflict between the EC and the US worsened the impact of the global recession 

on trade balances.38 The US—the world’s number one exporter of agriculture 

products and number two importer of agriculture products—competed with the 

EC—the world’s number two exporter of agriculture products and number one 

importer of agriculture products—through accumulation of surpluses and a 

headlong race to subsidies.39 Other exporting countries joined this subsidy 

which pulled down the global prices of agriculture products. Consequently, 

                                          
37 장승화, 조인영. 2003.「WTO 보조금협정상 수입대체보조금과 GATT III: 

4」.『법학』(서울대학교) 44권 1호. pp. 1-23: 2. 
38 Tomas Garcia Azcarate and Marina Masstrostefano. 2004. “Agriculture and the WTO True 
Love or Shot-Gun Wedding?” In Kim Van der Borght et al. (Ed.), Essays on the Future of the 
WTO: Finding a New Balance. London: Cameron May. 131.  
39 Supra note 30. Delcros, Fabian. 227.  
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every participant in the Uruguay Round negotiation agreed with the necessity of 

reducing the uncertainty and instability that plagued world agricultural markets. 

This is how agriculture started to be discussed within the GATT/WTO 

framework.  

Regardless of the consensus made by every participant to bring 

agriculture into the umbrella of the GATT/WTO, reaching an agreement on how 

to reduce uncertainty and instability in the world of agriculture markets had 

been arduous, especially since the interests of the US and the EC had run 

parallel for a long time. After a series of negotiations, the US and the EC 

succeeded in compromising their seemingly contrasting views on agricultural 

subsidies through the Blair House Accord of 1992. The political backgrounds of 

the two pressured them to quickly finish the negotiation. The US administration 

wanted to quickly reach an agreement because the President Bush was running 

for election and an international success would help him in the US presidential 

elections scheduled for November 1992.40 The US threatened the EC that the 

US will invoke the trade sanctions against the EC on the soya case41 in case the 

                                          
40 Ibid. 230.  
41 The soya case refers to EC—Payments and subsidies paid to processors and producers of 
oilseeds and related animal-feed proteins. The Panel found that the Community Regulations 
providing for payments to seed processors conditional on the purchase of oilseeds originating in 
the Community are inconsistent with Article III:4 of the General Agreement, according to which 
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agriculture negotiation fails.42 During the process of interest coordination, the 

new category of domestic support called the Blue Box was created and the 

numerical target of export subsidies reduction was cut down from 24% to 

21%. 43  After the series of compromise, the first multilateral agricultural 

negotiation was concluded during the Uruguay Round under the name 

“Agreement on Agriculture” in Brussels on 6 December 1993, just nine days 

before the end of the Fast Track procedure44 of the US administration. The dual 

                                                                                                              
imported products shall be given treatment no less favourable than that accorded to like 
domestic products in respect of all regulations affecting their internal purchase. The Panel 
further found that benefits accruing to the United States under Article II of the General 
Agreement in respect of the zero tariff bindings for oilseeds in the Community Schedule of 
Concessions were impaired as a result of the introduction of production subsidy schemes which 
operate to protect Community producers of oilseeds completely from the movement of prices of 
imports and thereby prevent the tariff concessions from having any impact on the competitive 
relationship between domestic and imported oilseeds. (Panel Report, EC—Payments and 
subsidies paid to processors and producers of oilseeds and related animal-feed proteins, 
adopted on 25 January 1990, L/6627 – 37S/86, para. 155-156.) 
42 Supra note 30. Delcros, Fabian. 230. 
43 유병린. 2013.『농업과 통상』.서울: 북랩. pp. 236.  

44 The fast track is an expedited procedure for Congressional consideration of trade agreements. 

It requires Congress to vote on an agreement without reopening any of its provisions, while 
retaining the ultimate power of voting it up or down. The three essential features of any fast 
track authority are:  
 (1) extensive consultations and coordination with Congress throughout the process; 
 (2) a vote on implementing legislation within a fixed period of time; and  
 (3) an up or down vote, with no amendments. Ultimately, fast track gives the President 
credibility to negotiate tough trade deals, while ensuring Congress a central role before, during 
and after negotiations. The authority puts America in a strong position to negotiate major trade 
agreements and maintains a partnership between the President and Congress that has worked for 
more than 20 years. (The White House Website, What is Fast Track? 
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track approach adopted in the Uruguay Round laid out the institutional basis to 

further diverge the treatment of agricultural and that of non-agricultural 

products. The detailed similarities and differences between the SCM Agreement 

and the AA will be further analyzed in the Chapter III.   

<Table 1> Institutional Origin of the Preferential Rules on Agriculture 

 Types of 
Rules 

Havana 
Charter 

GATT 
1947 

The 
Subsidies 

Code 

GATT 
1994 

Non-
Agricultural 

Products 

Elimination 
of QR 

Article 
20.1 

Article 
XI:1 

- 
Article 
XI:1 

Export 
Subsidy 

Article 
26.1 

Article 
XVI 

Section B 
para.4 

Article 9 
SCM  

Article 3.1 
(a) 

Subsidies 
in General 

Article 
25 

Article 
XVI 

Article 8 
Article 
XVI 

Agricultural 
Products 

Elimination 
of QR 

Article 
20.2(c) 

Article 
XI:2(c) 

- 
Article 
XI:2(c) 

Export 
Subsidy 

Article 
27.1 

Article 
XVI 

Section B 
para.3 

Article 10 
AA Article 

3.3 

Subsidies 
in General 

Article 
25 

Article 
XVI 

Article 8 
Article 
XVI 

The Waiver 
Article 

77.3 
Article 
XXV: 5  

- 
Article 
XXV: 5 

Note: QR: Quantitative Restrictions, SCM: the Agreement on Subsidies and 
Countervailing Measures, AA: the Agreement on Agriculture  

                                                                                                              
http://clinton2.nara.gov/Initiatives/FastTrack/what.html, last time accessed at 25 December, 
2015.) 
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Chapter III. The Dual-Track Approach in the Uruguay 

Round  

After the Uruguay Round is concluded, subsidies issues have been ruled 

under the two different WTO agreements under the dual track approach. The 

number of WTO dispute settlement cases dealing with subsidies issues 

comprises the biggest portion (77 cases related to the Agreement on Agriculture 

plus 109 cases related to the SCM Agreement, Table 2), and there have been 

consistent demands on the WTO dispute settlement mechanism (Figure 1). 

Therefore, understanding the structural similarities and differences of the two 

agreements is pivotal for understanding the consequences of adopting the dual 

track approach within the GATT/WTO regime. Moreover, exploring the specific 

regulatory disparities helps to understand the origins of feedbacks surrounding 

the WTO/GATT regime which will be addressed in the next chapter. The below 

comparative analysis of the two agreements indicates that the two agreements 

are clearly different in their structures of regulating subsidies of their 

jurisdictions. The dual-track approach diluted the previous linkage between the 

rulings on agricultural and non-agricultural products existed during the GATT 

1947. 
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<Table 2> Number of the WTO Dispute Settlement Cases by Agreements 

Agreement Total Number of Cases 

Agriculture 77 
Subsidies and Countervailing 

Measures 
109 

Anti-Dumping  
(Article VI of GATT 1994) 

110 

Safeguards 46 
Sanitary and Phytosanitary Measures 43 

Services(GATS) 23 
Technical Barriers to Trade(TBT) 50 

Note: Dispute settlement cases are cited after WTO Members request for 
consultations.  
Source: the WTO (As of July 23rd, 2015) 
 

<Figure 2> Number of the WTO Dispute Settlements (1995-2015) 

 

Note: SCM stands for the SCM Agreement, and AA stands for the Agreement on 
Agriculture.  
Source: the WTO  
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1. The SCM Agreement 

Definition of a Subsidy 

The definition of a subsidy in the SCM Agreement is stipulated in Article 1.1. A 

subsidy shall be deemed to exist if “there is a financial contribution by a 

government or any public body within the territory of a member country or if 

there is any form of income or price support in the sense of Article XVI of 

GATT 1994 and a benefit is thereby conferred.” Therefore, validating any form 

of government intervention and examining the existence of a conferred benefit 

are key processes in defining a subsidy. When access to the subsidy is limited 

explicitly or limited for certain enterprises, the specificity criterion of Article 2 

is fulfilled, thereby allowing a member country receiving adverse effects to levy 

countervailing duties on other countries.  

The SCM Agreement is interlinked with the AA because this definition of 

“subsidy” in the SCM Agreement is also applicable to the AA. The AA borrows 

the definition of subsidy from the SCM Agreement in Article 1.1. In the 

Canada-Milk case, the Appellate Body confirmed that all the components of a 

subsidy as defined by the SCM Agreement must exist to determine whether a 
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subsidy exists within the meaning of AA.45 This implies that The SCM 

Agreement lays down the legal basis of the AA by sharing its definition of a 

“subsidy.” 

Categories of Subsidies  

The SCM Agreement adopts the so-called “traffic-light approach” in 

categorizing subsidies. All the subsidies are classified into the red, yellow, and 

green light subsidies. Each is subject to different treatments in terms of the 

quantity of mandatory reduction and the length of allowed grace periods.  

A red light subsidy is a prohibited subsidy.46 Both export subsidies and 

local content subsidies (also known as “import substitution subsidies”) are 

considered as red light subsidies. Compared to the GATT 1947, the scope of 

prohibited subsidies is broader because it includes local content subsidies in 

addition to export subsidies. Developing and least developed countries (“LDCs”) 

are preferentially treated from the red light subsidy regulation. They are granted 

extended transition periods or exemption from the regulation. Unlike developed 

countries which have to phase out all the prohibited subsidies within three years 

from the date on which for them the SCM Agreement enters into force, 

                                          
45 Appellate Body Report, Canada—Measures affecting the exportation of dairy products and 
the importation of milk (Canada-Milk), WTO/DS103/AB/R, WT/DS113/AB/R, adopted on 27 
October 1999.  
46 SCM Agreement Art.3. 
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developing countries are granted with eight years to abolish all the export 

subsidies. In regards to local content subsidies, developing countries and LDCs 

are allowed for five, eight years of grace periods, respectively.  

      A green light subsidy, known as a non-actionable subsidy, expired of 

December 31, 1999. This means only prohibited and actionable subsidies 

currently exist in the traffic light classification. Non-actionable subsidies—the 

subsidies related to R&D, regional development, and environment—were 

allowed without reduction commitments under the SCM Agreement. They were 

not subject to countervailing duties as well.47  

An amber light subsidy, also called as an actionable subsidy, is not 

prohibited but is subject to countervailing measures. An amber light subsidy is a 

subsidy that is not subject to a red or green light subsidy. The yellow light 

subsidy is subject to countervailing measure.  

Countervailing Measure 

Countervailing measures are the retaliatory trade remedies which upgrade the 

binding power of the WTO/GATT subsidies regime compared to that of GATT 

1947. One country can challenge the actionable subsidies of another country 

through multilateral dispute settlement mechanism or countervailing measures 

                                          
47 SCM Agreement Art. 8. 
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against adverse effects on their interests. Adverse effects are substantiated in 

case there is an injury to a domestic industry caused by subsidized imports in 

the territory of the complaining Member, serious prejudice, or nullification or 

impairment of benefits accruing under the GATT 1994.48  

 

2. Agreement on Agriculture  

The outline of the Agreement on Agriculture was laid out in the Punta del 

Este Declaration in 1987.49 The AA concluded in 1994 is the most complete 

attempt to date to frame explicit multilateral rules for agricultural trade.50 It is 

structured in three parts—export subsidy, market access, and domestic support.  

                                          
48 SCM Agreement Art. 5 
49 Part 1-D GATT Punta del Este Declaration in 1987 
The CONTRACTING PARTIES agree that there is an urgent need to bring more discipline and 
predictability to world agricultural trade by correcting and preventing restrictions and 
distortions including those related to structural surpluses so as to reduce the uncertainty, 
imbalances and instability in world agricultural markets. Negotiations shall aim to achieve 
greater liberalization of trade in agriculture and bring all measures affecting import access and 
export competition under strengthened and more operationally effective GATT rules and 
disciplines, taking into account the general principles governing the negotiations by: 

(i) improving market access through, inter alia, the reduction of import barriers; 
(ii) improving the competitive environment by increasing discipline on the use of all direct 
and indirect subsidies and other measures affecting directly or indirectly agricultural trade, 
including the phased reduction of their negative effects and dealing with their causes; 
(iii) minimizing the adverse effects that sanitary and phytosanitary regulations and barriers 
can have on trade in agriculture, taking into account the relevant international agreements.  

50 WTO. 2006. World Trade Report 2006: Exploring the links between Subsidies, Trade, and 
the WTO. 193.  
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Export Subsidy  

Rather than completely eliminating export subsidies, the WTO member 

countries agreed to cut both the amount of money they spend on export 

subsidies and the quantities of exports subsidies. Using the period from 1986 to 

1990 as the base level, developed countries were obliged to cut their value of 

export subsidies by 36percent over six years starting from 1995. Developing 

countries were to cut 24percent of the values of their export subsidies over ten 

years. In regards to reducing subsidized quantities, given the period from 1986 

to 1990 as the base level, developed countries promised to cut subsidized 

quantities by 21 percent over six years from 1995. Less strict regulation was 

imposed on developing countries as they had to cut their subsidized quantities 

by 14 percent over ten years starting from the same time (Table 3).  

Market Access 

The Uruguay Round set a “tariff only” rule, meaning that tariff should be the 

only trade-restrictive measure in agriculture trade. Tariff-quotas, levying lower 

tariff rates for specified quantities and levying much higher rates for quantities 

that exceed the quota, are allowed, but usage of import quotas and other non-

tariff measures are highly discouraged. All the WTO member nation states 

agreed to the necessity of this rule under the assumption that the world 
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agriculture trade would be more transparent and easier to be regulated under a 

set of common rules.51 Developed countries promised to cut tariffs (the higher 

out-of quota rates in the case of tariff-quotas) by 36 percent over six years from 

1995. Developing countries reached to the agreement to cut tariffs by 24 

percent over ten years from the same year. Least-developed countries were not 

subject to tariff reduction.  

  

                                          
51 Prior to the launch of the Uruguay negotiation, GATT contracting parties heavily relied on 
non-tariff protection. Protectionist use of health measures, exceptions permitted by the 
accession protocols or voluntary restrictions on exports are the examples of non-tariff protection.  
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<Table 3> Numerical Targets for Cuts on Agriculture Tariffs and 
Subsidies  

 
Developed Countries  
6 years: 1995-2000 

Developing Countries 
10 years: 1995-2004 

Tariffs   
Average cut for all 

agricultural products 
-36% -24% 

Minimum cut per 
product 

-15% -10% 

Domestic Support   
Total AMS cuts for 

sector (base period:1986-
1988) 

-20% -13% 

Exports   
Value of Subsidies -36% -24% 

Subsidized Quantities  
(base period: 1986-1990) 

-21% -14% 

Source: the WTO  

Domestic Support  

Domestic support subsidies of the AA are categorized based on the boxes 

system. The boxes system is specified as the green, blue, and amber boxes 

according to the level of potential distortion on world trade. Domestic support 

reduction commitments are expressed in terms of an aggregate measure of 

support (“AMS”) and entered into Members’ Schedules of Annual and Final 

Bound Commitment Levels, with the exception of the subsidies in blue and 
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green boxes.52  

Green box subsidies are defined in the in Annex 2 of the AA. Green box 

subsidies are known to have the most minimal trade-distorting effects or effects 

on production.53 Therefore, green box subsidies are exempt from reduction 

commitments as long as the support in question is provided through a publicly-

funded government program (including government revenue forgone) not 

involving transfers from consumers; and the support in question shall not have 

the effect of providing price support for producers. They are usually decoupled 

from current production levels or prices. 54  Subsidies for food security 

purposes, 55  structural adjustment assistance provided through producer 

retirement programs,56 and regional assistance programs57 are classified as 

green box subsidies, and are thereby not bound to reduction commitments.  

Blue box subsidies are “amber box with condition.” This means amber 

box subsidies would be classified as blue box subsidies as long as there is a 

promise on production reduction.58 Blue box subsidies are designed to relieve 

                                          
52 Ibid. 
53 Agreement on Agriculture, Annex 2, para1.  
54 Agreement on Agriculture, Annex 2.6. 
55 Agreement on Agriculture, Annex2.3. 
56 Agreement on Agriculture, Annex2.9. 
57 Agreement on Agriculture, Annex2.13. 
58 Agreement on Agriculture, Art. 6.5 provides that: 
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the WTO member countries’ pain from removing amber box subsidies within a 

short period of time, and were introduced during the Blair House Accord in 

1992. Analogous to green box subsidies, blue box subsidies are not subject to 

reduction commitments.  

Amber box subsidies are all the domestic support subsidies except green 

and blue box subsidies. Amber box subsidies are known to substantially distort 

world trade, thus fall into the scope of reduction commitments under Article VI 

of the AA. Price support measures or subsidies directly related to regulating 

production quantities are classic examples of amber box subsidies. 

 S&D box and de-minims minimal support are content-wise and are 

supposed to be classified as the amber box, but they are excluded from 

calculation of the Current AMS as exceptions. Subsidies encouraging 

agricultural and rural development of developing countries are excluded from 

amber box under Article 6.2 with the name of the S&D boxes. Either product-

specific or non-product specific domestic support which does not exceed 5% of 

                                                                                                              
(a) Direct payments under production-limiting programmes shall not be subject to the 
commitment to reduce domestic support if:  
  (i) such payments are based on fixed area and yields; or 
  (ii) such payments are made on 85 percent or less of the base level of production; or 
  (iii) livestock payments are made on a fixed number of head  
(b) The exemption from the reduction commitment for direct payments meeting the above 
criteria shall be reflected by the exclusion of the value of those direct payments in a Member’s 
calculation of its Current Total AMS.  
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a member country’s total value of production is known as the de-minimis 

minimal support and thus is not subject to the Current AMS calculation. For 

developing countries, the threshold de-minimis percentage extends from 5% to 

10%.59 During the Uruguay Round negotiation, developed countries promised 

to cut their amber box subsidies by 20% and developing countries by 13%. 

Least developed countries did not have to make commitments to reduce tariffs 

or subsidies.  

 

<Table 4> Structure of the Domestic Support in the AA 

Total  
Domestic  
Support 
(Total 
AMS) 

Amber Support (measured by AMS 
Index) 

To be Reduced  
(20% or 13.3%)  

Product-Specific de-minimis Ceiling  
(5% or 10% of AMS)  Non-product specific de-minimis 

Blue Box Must not exceed 1992 
levels 
No reductions required 

Special and Different treatment Box 
(S&D Box) 

Green Box 
No ceiling 
No reductions required 

Source: the WTO  

 

  

                                          
59 Agreement on Agriculture. Art. 6.4. 



 

43 

The Peace Clause 

Article 13 of the AA, so called the Peace Clause shows the interrelated 

relationship between the AA and the SCM Agreement. This clause was inserted 

into the AA almost at the last minute of the Uruguay Round negotiations as a 

temporary reassurance mechanism against action based on certain non-

Agriculture Agreement rules of the WTO.60 Article 13(a) stipulates protection 

of green box subsidies from countervailing measures. Article 13(b) protects 

yellow and blue box subsidies from the same measures if the amount of support 

does not exceed which was decided during the 1992 marketing year, and also 

that the measures “conform fully to the provisions of Article 6” of the AA . 

Article 13(c) legitimizes agricultural export subsidies provided that they 

conform fully to the provision of Part V of the AA. In other words, the Peace 

Clause ensures complete legal protection of the various support measures for 

agriculture against actions based on the Subsidies Agreement and GATT Article 

XXIII:1(b).61 

Special Safeguard (SSG)  

Safeguard is a temporary import restriction to cope with special circumstances 

                                          
60 Desta, Melaku Geboye. 2005. “The Integration of Agriculture into WTO Disciplines, 
Agriculture in WTO Law.” In Bernard O'Connor (Ed.), Agriculture in WTO Law. London: 
Cameron May. 37.  
61 Supra note 30. Delcros, Fabian. 249.  



 

44 

such as a sudden surge in import amounts. Safeguard measures on 

manufacturing products are covered by the WTO Safeguards Agreement, but 

agricultural products are subject to special safeguard (“SSG”) under Article 5 of 

the AA. Unlike ordinary safeguards provisions, special safeguards are triggered 

automatically when the import volume of agricultural products rises above a 

certain level, or if prices fall below a certain level. It is not required to prove 

that serious injury is being caused to the domestic industry.62 The SSG can be 

used only on tariffed agricultural products, and can be triggered only when each 

government reserves the right to do so in its schedule of commitments on 

agriculture.63 

  

3.  Comparison of the two Agreements 

The structural analysis of the SCM Agreement and the AA enables one to 

grasp how different the treatment of agricultural products is in comparison to 

manufacturing products is institutionalized in the URA. Different from 

preceding legal texts, the URA further discriminates against agricultural 

products over others based on the dual-track approach. To be more specific, the 

                                          
62 Merlinda D. Ingco and John D.Nash. 2005. Agriculture and the WTO, Creating a Trading 
System for Development. Washington: Oxford University Press.76. 
63 Ibid.  
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preferential treatment of agricultural products is firmly rooted in the 

GATT/WTO subsidies regime in terms of agreement objectives, domestic 

support, export subsidies, import substitution subsidies, countervailing 

measures, and special safeguards.  

First, whereas the SCM Agreement aggressively regulates trade-

distortive subsidies through the traffic-light classification, the AA’s long-term 

objective is “to establish a fair and market-oriented agricultural trading 

system.”64 As a matter of fact, the AA does not prohibit any type of subsidies at 

this moment. Instead, it is now at a starting stage to regulate agricultural 

subsidies on a multilateral level.  

Second, the concept of domestic support is unique in AA, meaning it is 

“a category with no roots in the GATT.”65 This implies that the regulations on 

domestic subsidies were never subjected to any strict disciplines under the 

GATT. Desta (2005) pinpoints that one half of the AA text is devoted to 

disciplining domestic support measures because the Uruguay Round drafters 

wanted domestic agricultural subsidies to be exempted from the rules the SCM 

Agreement.  

Third, the SCM Agreement prohibits any kind of export subsidies while 
                                          
64 Agreement on Agriculture, Preamble. 
65 Supra note 60. Desta, Melaku Geboye. 23.  
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the AA allows export subsidies unless the total amount does not exceed the 

budgetary outlay and quantity commitment levels specified in Section II of Part 

IV.66 As a matter of fact, the allowance of agricultural export subsidies is the 

unchanging institutional legacy originating from the Havana Charter. This 

supports the basic framework of this paper that the URA is not the byproduct a 

single event, but is the accumulation of the signatories’ interests dating back 

from the discussions on the establishment of the ITO. 

Fourth, the concept of an import institution subsidy exists in the SCM 

Agreement, but not in the AA. In US—Subsidies on Upland Cotton, the 

Appellate Body confirmed the decision of the Panel that an import substitution 

subsidy is not included in the scope of the AMS calculation as stipulated in the 

Annex 3, para.7 of the AA.67 This means that an import substitution subsidy is 

not part of “as provided in the Agreement on Agriculture” in Article 3.1 of the 

SCM Agreement.   

Fifth, the SCM Agreement allows retaliatory actions against prohibited or 

actionable subsidies through countervailing measures, but the AA is devoid of 

the analogous retaliatory measures. The Peace Clause in Article 13 of the AA 

                                          
66 SCM Agreement Art. 3.3, Art. 8. 
67 Appellate Body Report. United States—Subsidies on Upland Cotton, adopted on 3 March 
2005. WT/DS267/AB/R, para.579.  
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legally discourages the application of countervailing measures on agricultural 

products.  

 Sixth, different procedures for invoking safeguards on agricultural and 

manufacturing products epitomize how the dual-track approach reinforces 

preferential treatment of agricultural products within the GATT/WTO subsidies 

regime. Unlike safeguards which have to go through rigorous inspection of 

serious injury in the pre-implementation stage, special safeguards that can only 

be applied to agricultural products do not require demonstration of serious 

injury being caused to the domestic industry. It is automatically triggered if the 

import volume surges to a certain level or in case the price plunges below a 

certain level.  

 Interestingly, concepts such as domestic support, import substitution, 

and countervailing duties exist in one agreement while not in the other. 

Different from the pre-Uruguay Round periods, one-to-one concept matching 

between the treatment of agricultural and non-agricultural products is indeed 

difficult in the Uruguay Round. The dual-track approach aggravates the legal 

asymmetry in the GATT/WTO subsidies regime. Based on separate institutional 

designs, these new concepts were able to be devised without considering the 

legal consistencies between the two agreements. Consequently, the two 
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agreements now possess irreconcilable structures as if the two cover irrelevant 

issues.  

 

<Table 5> Comparison between the SCM Agreement and the AA within 
the Uruguay Round GATT/WTO Subsidies Regime 

 The SCM Agreement 
Agreement on 

Agriculture 

Product Coverage 
Non-Agricultural 

Products 
Agricultural Products 

(Annex 1) 

Definition of a Subsidy 
The SCM Agreement Article 1.1  

(Canada-Milk case) 

Objectives 
Prohibition of  

Trade-Distortive 
Subsidies 

Establishment of a Fair 
and Market-oriented 
Agricultural Trading 

system 
(Preamble) 

Domestic Support - 

Yellow (Article 6) 
Green (Annex 2) 
Blue (Article 6.5) 
S&D (Article 6.2) 

Export Subsidy 
Prohibited (Article 3.1 

(a)) except S&D(Article 
27) 

Allowed—Yet to be 
Reduced (Article 3.3) 

Import Substitution 
Subsidy 

Prohibited  
(Article 3.2(b)) 

- 

Countervailing 
Measures 

Allowed (Article 10-23) 
Not Allowed  

Under the Peace Clause 
(Article 13) 

Safeguards 
Safeguards  

(Under the Safeguards 
Agreement)  

Special Safeguards 
(Article 5)  
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4. GATT 1947, the Institutional Legacy 

     The Uruguay Round adopts the dual-track approach in regulating 

agricultural subsidies. However, this does not mean the old product-by-product 

approach faded away from the URA. Rather than abandoning GATT 1947, the 

URA drafters decided to incorporate the GATT 1947 into the GATT 1994. 

Therefore, the GATT 1947 continues to have legal effects as part of the GATT 

1994, and as a component of Annex 1A of URA.  

 Existence of the GATT 1947 as part of the GATT 1994 creates an 

unprecedented structural dynamic. Agricultural subsidies which had been 

regulated on the product-by-product basis are simultaneously regulated on a 

sectoral basis in the URA. This means the rules on agriculture are both 

separated but connected to the rules on general subsidies. Simultaneous 

application of the dual-track approach and incorporation of the GATT 1947 

created preferential yet structurally confusing agricultural subsidies rule within 

the URA GATT/WTO subsidies regime. 
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<Figure 3> Collision of the Product-by-Product Approach and the Dual-

Track Approach in the URA 

   

In the URA, the rules on agricultural subsidies are both separated yet 
connected to the rules on general subsidies.   

 

  

Incorporation of the 

GATT 1947 into the 

URA (Product-by-

Product Approach)

Separation into the 

SCM Agreement and 

the AA (Dual-Track 

Approach)
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Chapter IV. Structural Problems  

According to the dynamic feedback process, the WTO dispute settlements 

cases are the feedbacks for existing WTO rules, and these became the impetus 

for the institutional change in a subsequent round of negotiation—the Doha 

Round negotiation. Therefore, eliciting feedbacks from dispute settlement cases 

in the enforcement phase is meaningful for deducing the direction of structural 

reform to the GATT/WTO subsidies regime. After the URA’s simultaneous 

adoption of the dual-track approach and the product-by-product approach in 

regulating agricultural subsidies, the following three structural problems 

emerged amid controversial interpretations in regards to the status of the 

agricultural subsidies in the GATT/WTO.  

 

1. Limited Applicability of the Peace Clause 

     The Peace Clause—Article 13 of the AA—justifies the usage of the green, 

yellow, blue box subsidies as well as export subsidies, the various measures that 

uniquely exist in the AA. However, this clause certainly has a limit in its scope 

and the validity of its application. Structure-wise, the Peace Clause is not a 

panacea in separating the rules on agricultural subsidies from the rules on 

general subsidies.  
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     First, the Peace Clause can be applied only if certain measure fully 

conformed to the provisions of Annex 2 [Article 13(a)], Article 6 [Article 13(b)], 

and Part V [Article 13(c)] of the Agreement on Agriculture. If not, the measure 

is to be regulated under the SCM Agreement. The boundary of the Peace Clause 

application has not been directly examined by the DSB yet. Nevertheless, the 

Panel in the Canada-Milk case indirectly pinpointed the limited applicability of 

the Peace Clause. In the Canada-Milk case, the US and New Zealand argued 

that the export subsidies of Canada on milk not only violated Article 3 and 9 of 

the Agreement on Agriculture, but also Article 1.1 and 3.1 of the SCM 

Agreement. In regards to this argument, the Panel concluded that the part of the 

export subsidies paid in excess of Canada’s commitments could be considered 

prohibited and thus should be withdrawn on the basis of the SCM Agreement.68 

The Panel emphasized the importance of the phrase “conform fully to the 

provision of Part V of this Agreement” in supporting deducing the decision. The 

Panel stated that: 

 

… Accordingly, our conclusion with respect to whether the 

Special Milk Classes Scheme constitutes an export subsidy 
                                          
68 WTO. Dispute Settlement Reports 2001: Volume 13. 2004. Pages 6479-6953. Geneva: WTO. 
para. 6.101. 
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within the meaning of the Agreement on Agriculture that 

fully conforms with Part V of that Agreement…, may be 

dispositive of the US claim for breach of Article 3 of the 

SCM Agreement.69 

 

This means if agricultural subsidies did not fully conform to Part V of the 

Agreement on Agriculture, the Peace Clause cannot protect the measure at issue 

from being regulated under the SCM Agreement. This implies that rulings on 

agricultural subsidies and non-agricultural subsidies are not completely 

dichotomous. 

Second, the Peace Clause currently does not have de jure validity. This 

clause was effective for eight years, but lapsed on December 31st of 2003. 

Recently India called for a revival of the Peace Clause under the public 

stockholding for food security purposes, but the US opposed to the revival. 

Opinions diverge over whether the Peace Clause is de facto effective after its 

official expiry date. Many WTO members except the Cairns Group countries70 

                                          
69 Panel and Appellate Body Report. Canada—Measures affecting the exportation of dairy 
products and the importation of milk (Canada-Milk). WTO/DS103/R;WT/DS113/R. adopted on 
17 May 1999. para.7.121.  
70 The Cairns Group countries maintain that the all agricultural subsidies will fall under the 
common ruling of the The SCM Agreement as the peace clause is void after its expiry date.   



 

54 

agree that the Peace Clause protection is valid even after the stipulated expiry 

date,71 yet the specific mechanism of the Peace Clause renewal has not been 

clarified by the DSB.72  

 

2. Treatment of Agricultural Import Substitution Subsidy 

     Import substitution subsidies exist in the SCM Agreement, but not in the 

AA. The SCM Agreement prohibits usage of import substitution subsidies, but 

the AA is devoid of the counterpart regulation. This structural discrepancy 

raises a question on the treatment of agricultural import substitution subsidy.       

US—Subsidies on Upland Cotton is the case which the DSB confirmed 

that agricultural import substitution subsidies are subject to the regulations on 

the SCM Agreement. The US, the respondent, claimed that their Step 2 

payments should be treated as domestic support subject to reduction 

commitments under Article 6 of the Agreement on Agriculture.73 However, 

both the Panel and the Appellate Body agreed with Brazil that the Step 2 

                                          
71 Supra note 30. Desta, Melaku Geboye. 250.  
72 Rather than directly examining the de facto renewal of the peace clause, the DSB has 
responded to the demands of clarification by brining other articles in the AA into interpretation. 
For instance, in the Canada-Milk case, the Panel brought Article 8 and Article 21.1 instead of 
Article 13 (the Peace Clause) in deducing the decision. 
73 Appellate Body Report, United States—Subsidies on Upland Cotton. WT/DS267/AB/R, 
WT/DS267/AB/RW. adopted on 3 March 2005, 2 June 2008. para. 53.  
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payments are import substitution subsidies. The DSB stated that the 

introductory clause of the SCM Agreement Article 3.1 “[e]xcept as provided in 

the Agreement on Agriculture” does not exempt the measure at issue from the 

due obligation stipulated in the SCM Agreement.74  

The DSB ruling indicates that the agricultural subsidies are subject to the 

regulations of the SCM Agreement unless the counterpart regulation is 

stipulated in the AA. This does not mean the AA has an institutional origin 

named the SCM Agreement. As a matter of fact, this means that the AA is 

actually devoid of an institutional root as it borrows the SCM Agreement in 

order to cover its regulatory loophole.  

 

3. Treatment of Wrongly Categorized Domestic Support 

The green box subsidies concept exists in the AA, but not in the SCM 

Agreement in the URA. They are neither subject to reduction obligations nor 

countervailing measures. This lenient structural position of green box subsidies 

within the GATT/WTO has created a room for the WTO members to maneuver 

the boxes system according to their own interests. The comment of the G-20 
                                          
74 This Appellate Body decision is based on the rationale that the AA does not have explicit 
regulation on import substitution subsidies. “We find no provision in the Agreement on 
Agriculture dealing specifically with subsidies contingent upon the use of domestic over 
imported agricultural goods.” (Ibid. para. 584.)  
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developing country group in the WTO is as follows.  

 

“In the presence of distorting payments, ‘green’ policies do 

not properly perform their function. On the contrary, their 

neutral nature is being abused and they merely follow the 

general orientation of the distorting policy. As a 

consequence, ‘green’ money is merely added to ‘blue’ and 

‘amber’ moneys and becomes undifferentiated in relation 

to them.”75 

 

All the GATT/WTO members which promised to reduce export subsidies 

and the amber box subsidies have to annually notify to the WTO how much 

they spent on these subsidies. The graphs below are the domestic support 

patterns of the EU, the US, Japan, and Korea—the countries conventionally 

known for heavily subsidizing agriculture—based on the WTO notification data. 

The graphs clearly indicate that despite introduction of the AA, the total amount 

of domestic support on agriculture did not diminish. The reason for this 

phenomenon is the continuously increasing amount of the green box subsidies.  
                                          
75 WTO. JOB (06)/145 Committee on Agriculture, Special Session. “G-20 Comments on the 
Chair Reference Paper on Green Box.” May 16, 2006.  
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The WTO notification patterns below from the EU and the US indicate 

that while the amber box subsidies are significantly decreasing far below the 

commitment level, the green box subsidies are steadily increasing. Not only in 

the case of the EU and the US, but also Japan and Korea have shown the 

analogous pattern (See Figure 4, 5, 6, 7 for the graphs, Appendix 4 for the 

numbers). In the case of Korea, for example, the amber box subsidies were 

reported as “zero” in 2011, but the green box subsidies were reported at 7724.4 

billion won, an amount two times bigger than what was granted in 1995. This 

pattern indicates that these heavy subsidizing countries are responding to the 

exogenous pressure to reduce the trade-distortive subsidies by simply 

transforming the type of subsidies.  

Wrong categorization in the boxes system, if proven, can nullify the 

Peace Clause protection, thereby triggering the domestic support to be ruled 

under the SCM Agreement. In US—Subsidies on Upland Cotton, the US’s 

Production Flexibility Contract (“PFC”) and Direct Payment (“DP”) from the 

2002 Farm Act were found to be inconsistent with Annex 2 of the Agreement on 

Agriculture, meaning that the US wrongfully categorized PFC and DP as Green 

Box subsidies. The Panel included PFC and DP in the AMS calculation, and 

concluded that the particular measures at issue cannot get the Peace Clause 
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protection (Article 13 of the AA) as the AMS exceeded the amount of domestic 

support given in the 1992 marketing year.76  

Even though the Panel ruled that PFC and DP are not inconsistent with 

the SCM Agreement Article 6.3(c), it clearly shows that the AA’s legal 

interpretation relies on the SCM Agreement to a certain extent. The AA’s rules 

on agricultural subsidies substantially diverge from the rules on general 

subsidies, but its legal basis for enforcing these rules is not completely 

separated from the SCM Agreement.  

                                          
76 성영화, 박명섭. 2010.「미국-브라질 WTO 면화보조금 분쟁에 관한 

사례연구」.『통상법률』 92호. pp. 81-119. 103.  
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<Figure 4> Notified Domestic Support of the US 

 
Source: Compiled from the WTO  

 
 

<Figure 5> Notified Domestic Support of the EU 

 
Source: Compiled from the WTO  
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<Figure 6> Notified Domestic Support of Japan 

 
Source: Compiled from the WTO  
 
 

<Figure 7> Notified Domestic Support of Korea 

 
Source: Compiled from the WTO  
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Chapter V. Convergence of the Two Agreements  

1. Previous Studies on Convergence 

Not many studies analyzed the relationship between the two agreements 

except Desta (2005) and Bartels (2015), who pinpointed the interconnected 

structure of the two agreements. Fabian (2002) analyzed the legal status of 

agriculture in the WTO, but he did not conclude to what extent agriculture 

subsidies should be allowed to enjoy a status that deviates from the general 

rules of the WTO.  

Research on prospective convergence or divergence of the two agreements 

is at an incipient stage. Connor (2005) and Haberli (2005) argued that the AA’s 

total integration into the SCM Agreement will not be possible in the foreseeable 

future, but these analyses focus more on feasibility rather than necessity of 

convergence.  

2. Why Convergence?  

The AA is the only remaining agreement tailored to a specific industry as a 

component of the URA.77 The current status of agricultural subsidies rules in 

the URA is bizarre. They are neither completely separated from nor completely 

                                          
77 Agreement on Textiles and Clothing, an agreement targeted to a textile industry existed until 
2004, but it was later integrated into the WTO/GATT rules. 
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unified to the rules on general subsidies (See Status Quo in Figure 7) This is the 

institutional legacy of the URA’s dual-track approach and incorporation of the 

GATT 1947 into the GATT 1994. 

From the perspective of the WTO agreement drafters, the following two 

options are given. The first is to completely separate AA from the SCM 

Agreement, not only its regulating mechanisms, but also its enforcement 

mechanisms (See Divergence in Figure 7). The other choice is to merge the two 

agreements for strengthening the legal consistency of the GATT/WTO subsidies 

regime (See Convergence in Figure 7). The former justifies further lenient 

regulations on agricultural subsidies, while the latter demands agricultural 

subsidies to be regulated under a framework that is compatible with that of 

subsidies in general. 
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<Figure 8> Graphic Relationship between the AA 
 and the SCM Agreement in the WTO 

Status Quo 
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Note) Black: The AA, White: The SCM Agreement, Gray: Overlap of the Two 
Agreements 
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This paper concludes that long-term convergence of the two agreements is 

needed for the WTO as an effective institution regulating world trading system 

for two reasons. First of all, convergence is required for constructing a “fair and 

market-oriented” agricultural trading system,78 the fundamental objective of 

the AA. If the AA is even further separated from the SCM Agreement, the 

objective of establishing the “fair and market-oriented” system becomes even 

more difficult to achieve. Unique regulating mechanisms in the AA would 

create further exceptions limited to agricultural subsidies, endangering the 

trade-friendly environment that the WTO has pursued for the last twenty years. 

Opponents may argue that the agricultural trading system can still be “fair” 

within divergence approach, but “fairness” with other industries regulated by 

the WTO is likely to be damaged as the AA would be more diverged from the 

SCM Agreement. 

Second, maintaining the current framework of regulating agricultural 

subsidies might create further confusions for the WTO DSB, and to WTO 

members. If the subsequent Doha Round Agreement continues negotiations on 

agricultural subsidy rules within this confusing framework, the future rules on 

agricultural subsidies would be even more decoupled from yet structurally 

                                          
78 Preamble, Agreement on Agriculture 
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bound to the rules on general subsidies. Lack of institutional root is what makes 

the AA depend on the SCM Agreement in enforcing certain rules that are 

supposed to be unique to the AA. Therefore, the future agricultural subsidies 

rules need a firm institutional root to prevent the abovementioned structural 

problems. 

A group of pundits (Pehar 2001; D'Amato 2010) argue that ambiguous 

language in international agreements is expected as it enables room for interest 

coordination. Henry Kissinger initially came up with the term “constructive 

ambiguity” in 1970s to explain deliberate ambiguity in sensitive issues for 

advancing negotiations. 79  From their perspective, the current confusing 

structure of the WTO subsidies regime is not a problem but a natural 

consequence of constituents’ rational choices. Rebutting this counter-argument, 

the WTO is different from other international organizations as the DSB actually 

comes up with a binding decision based on this ambiguous language. Levying 

exorbitant burden on the DSB to explain the exact meaning of ambiguous WTO 

legal texts is not necessarily beneficial for the WTO members. The DSB 

decision-making becomes inefficient and unclear due to tricky interpretations 

                                          
79 UNTERM (United Nations Multilingual Terminology Database), ‘Constructive Ambiguity,’ 
Last time Accessed in November10, 2015, 
http://unterm.un.org/DGAACS/unterm.nsf/8fa942046ff7601c85256983007ca4d8/abe4601e8ab
0a9b1852571f50063a20f?OpenDocument.  
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on ambiguous WTO legal texts, consequently leading the WTO members to be 

dissatisfied with the content of the DSB decisions. In this sense, the status quo 

framework is not the rational choice to the WTO members. 

  

3. Principles of the Convergence  

The main objective of this paper is to trace the institutional evolution of 

the WTO agricultural subsidies regime through analyzing the previous legal 

texts and the DSB feedbacks. Based on the dynamic-feedback approach, I 

conclude that the institutional convergence of the SCM Agreement and the AA 

is required in subsequent rounds of the WTO negotiations. The next step would 

be to depict possible scenarios of the convergence. Below are the principles that 

future drafters of the convergence need to consider 

The DSB’s Clarification of Conceptual Discrepancies 

In the short-run, the discrepancies between the rules on agricultural and non-

agricultural subsidies are to be clarified by the WTO DSB. The conceptual 

discrepancies between the agricultural and non-agricultural subsidies rules led 

to ambiguous DSB rulings on agricultural subsidies. Specifically, the previously 

examined DSB ruling on the agricultural import substitution subsidies to be 

regulated under the SCM Agreement, and the ruling on the agricultural export 
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subsidies exceeding the commitment level to be regulated under the SCM 

Agreement are evidences of this ambiguity. The DSB’s efforts to clarify the 

conceptual discrepancies would be an actual impetus for the convergence of the 

subsidies regulations in the subsequent rounds of WTO negotiations.   

No Simple Integration  

The SCM Agreement and the AA needs to seek the long-term convergence, but 

the way of convergence should not be mere integration of the latter to the 

framework into the former. Simple integration of the AA to the SCM 

Agreement is not desirable because of the following two reasons.  

First, simple integration can dis-incentivize G-10 countries80 (Korea, 

Japan, Switzerland, Norway, Mauritius, Chinese Taipei, Iceland, Israel, 

Liechtenstein) to engage in the Doha Round negotiation. Because the AA is 

asymmetrically lenient compared to the SCM Agreement, simply putting the 

former inside the framework of the latter at certain point can be seen as overly 

reinforcing market liberalization without flexibility. G-10 countries which 

emphasize special flexibility in agriculture subsidies would not be attracted to 

the idea of the mere integration.  

Second, mere integration of the AA to the SCM Agreement would create 
                                          
80 G-10 is one of the groups in the agricultural negotiations in the WTO. Refer to Appendix 3 
for the list of other groups with different interests in the agricultural negotiations.  
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further confusions in the WTO subsidies regime as the regulations of the two 

agreements do not match well. For example, domestic support of the AA does 

not have a counterpart in the SCM Agreement. Procedures and preconditions of 

countervailing duties are only stipulated in the SCM Agreement, but the Peace 

Clause in the AA prevents the application of duties to agricultural products. The 

amber box subsidies in the SCM Agreement are different from the amber box 

subsidies in the AA as the former is exposed to the risk of countervailing duties 

while the latter is allowed unless its amount is less than the total AMS 

commitment level. Hence, literal integration of the two agreements without 

considering these mismatches would lead to even bigger regulatory loopholes.  

Cushioning Devices  

The long-term design of the convergence should fully incorporate policy 

measures that allow certain level of discretion in domestic-level policy making. 

At first glance, regulating agricultural and non-agricultural subsidies in one 

institutional umbrella seems overly supporting the stance of agriculture 

exporting countries. Importing countries have feared that this institutional 

convergence would substantially retrench their discretions on domestic-level 

policy making, thereby they themselves being tightly shackled by the WTO 

regulations. Unfortunately, this is the perception that has frequently discouraged 
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progress in the WTO agriculture negotiations for a long time. In order to draw 

consensus from all the WTO members through a single-undertaking principle, 

the future drafters of the convergence need to ponder the balance between the 

legal consistency for the WTO as an institution and the regulatory flexibility for 

domestic policy-making authorities. 

Expanding the existing Special Safeguard Clause81 or the Special and 

Differential Treatment Clause can be one solution for allowing regulatory 

flexibility. Nevertheless, this flexibility should not be mistaken with usage of 

loose regulatory language in an agreement. As already experienced during the 

era of the GATT1947, stipulating exceptions without enunciating requirements 

and conditions may result in unexpected regulatory abuses.  

                                          
81 Dani Rodrik (2011) also argued that wider application of the existing safeguard mechanism 
is necessary to meet the needs of development, social distribution, and domestic conflict 
resolution of each WTO Members.  
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Chapter VI. Conclusion  

In the URA, the rulings on agricultural subsidies and non-agricultural 

subsidies are bifurcated into the SCM Agreement and the AA. At the same time, 

the GATT 1947 remains effective as a component of the URA. The 

simultaneous adoption of the dual-track approach started from the URA and the 

product-by-product approach which has persisted from the GATT 1947 are 

structurally colliding, creating confusions in interpreting the agricultural 

subsidies rules in the DSB. The agriculture subsidies rules are uniquely 

designed in the AA, yet the rules for enforcing the institutional uniqueness are 

structurally feeble.  

For ensuring the legal consistency with other WTO agreements, 

convergence of the two agreements is to be encouraged. In the short-run, the 

DSB’s clarification of the conceptual discrepancies between the two agreements 

is required for triggering discussions on the institutional convergence. In the 

long-run, a new institutional design which concurrently regulates agricultural 

and non-agricultural subsidies equipped with cushioning devices is in need. 

Specific modalities for the convergence of the two agreements remain as the 

area of future research. Attempts to converge the two agreements may provide a 

potential clue to break the Doha Round negotiation deadlock.  
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APPENDIX1 

<Leading exporters of agricultural products in 2013 (billion USD, 

percentage)> 

 Value 
Share in the world 

exports/imports 
Annual percentage change 

 2013 1980 1990 2000 2013 
2005-

2013 
2011 2012 2013 

Exporters  

European 

Union(28) 
661 - - 41.9 37.9 7 17 -2 8 

Extra-EU(28) 

exports 
175 - - 10 10 10 23 3 8 

United States 176 17.0 14.3 13.0 10.1 10 18 2 2 

Brazil 91 3.4 2.4 2.8 5.2 13 26 0 5 

China 70 1.5 2.4 3.0 4.0 12 25 2 6 

Canada 66 5.0 5.4 6.3 3.8 6 15 4 5 

India 47 1.0 0.8 1.1 2.7 21 49 23 11 

Indonesia 43 1.6 1.0 1.4 2.4 15 34 -6 -5 

Argentina 41 1.9 1.8 2.2 2.4 10 31 -5 -4 

Thailand 40 1.2 1.9 2.2 2.3 11 35 -12 -4 

Australia 38 3.3 2.9 3.0 2.2 7 38 3 -2 

Malaysia 30 2.0 1.8 1.5 1.7 11 35 -13 -11 

Russian 

Federation 
30 - - 1.4 1.7 9 36 3 -2 

Vietnam 28 - - 0.7 1.6 18 32 5 22 

New Zealand 27 1.3 1.4 1.4 1.5 9 23 0 1 

Mexico 25 0.8 0.8 1.7 1.4 9 22 2 7 

Above 15 1412 - - 83.4 80.9 - - - - 

Source: International Trade Statistics, 2014  
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APPENDIX2 

<Annex 1, Agreement on Agriculture>  

1. Annex1.1 Agreement shall cover the following products 

(i) HS Chapters 1 to 24 less fish and fish products, plus* 

(ii) HS Code 2905.43 (mannitol) 

  HS Code 2905.44 (sorbitol) 

  HS Heading 33.01 (essential oils) 

  HS Headings 35.01 to 35.05 (albuminoidal substances, 
modified starches, glues) 

  HS Code 3809.1 (finishing agents) 

  HS Code 3823.6 (sorbitol n.e.p.) 

  HS Headings 41.01 to 41.03 (hides and skins) 

  HS Heading 43.01 (raw furskins) 

  HS Headings 50.01 to 50.03 (raw silk and silk waste) 

  HS Headings 51.01 to 51.03 (wool and animal hair) 

  HS Headings 52.01 to 52.03 (raw cotton, waste and cotton 
carded or combed) 

  HS Heading 53.01 (raw flax) 

  HS Heading 53.02 (raw hemp) 

 

2. The foregoing shall not limit the product coverage of the Agreement on 
the Application of Sanitary and Phytosanitary Measures. 

* The product descriptions in round brackets are not necessarily 
exhaustive 
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APPENDIX3 

<WTO Groups in the Agriculture Negotiations (As of September 10, 
2014)> 

 
Groups 

 
Description / issues 

 
Countries 

ACP 
 

African, Caribbean and Pacific countries 
with preferences in the EU 
Issues: Agricultural preferences 
Nature: Geographical 
Website: http://www.acpsec.org 

WTO members (61): Angola, 
Antigua and Barbuda, Barbados, 
Belize, Benin, Botswana, Burkina 
Faso, Burundi, Côte d’Ivoire, Cabo 
Verde, Cameroon, Central African 
Republic, Chad, Congo, Cuba, 
Democratic Republic of the Congo, 
Djibouti, Dominica, Dominican 
Republic, Fiji, Gabon, Gambia, 
Ghana, Grenada, Guinea, Guinea-
Bissau, Guyana, Haiti, Jamaica, 
Kenya, Lesotho, Madagascar, 
Malawi, Mali, Mauritania, 
Mauritius, Mozambique, Namibia, 
Niger, Nigeria, Papua New Guinea, 
Rwanda, Saint Kitts and Nevis, 
Saint Lucia, Saint Vincent and the 
Grenadines, Samoa, Senegal, 
Seychelles, Sierra Leone, Solomon 
Islands, South Africa, Suriname, 
Swaziland, Tanzania, Togo, Tonga, 
Trinidad and Tobago, Uganda, 
Vanuatu, Zambia, Zimbabwe 

African 
group 
 

African members of the WTO 
Issues: General 
Nature: Regional 

WTO members (42): Angola, 
Benin, Botswana, Burkina Faso, 
Burundi, Côte d’Ivoire, Cabo Verde, 
Cameroon, Central African 
Republic, Chad, Congo, Democratic 
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Republic of the Congo, Djibouti, 
Egypt, Gabon, Gambia, Ghana, 
Guinea, Guinea-Bissau, Kenya, 
Lesotho, Madagascar, Malawi, 
Mali, Mauritania, Mauritius, 
Morocco, Mozambique, Namibia, 
Niger, Nigeria, Rwanda, Senegal, 
Sierra Leone, South Africa, 
Swaziland, Tanzania, Togo, Tunisia, 
Uganda, Zambia, Zimbabwe 

Asian 
developing 
members 
 

Asian developing WTO members. 
Announced in document WT/GC/COM/6 
of 27 March 2012 
Issues: General 
Nature: Regional 
Documents: WT/GC/COM/6 

WTO members (31): Bahrain, 
Kingdom of, Bangladesh, Brunei 
Darussalam, Cambodia, China, 
Chinese Taipei, Hong Kong, China, 
India, Indonesia, Jordan, Korea, 
Republic of, Kuwait, the State of, 
Kyrgyz Republic, Lao People’s 
Democratic Republic, Macao, 
China, Malaysia, Maldives, 
Mongolia, Myanmar, Nepal, Oman, 
Pakistan, Philippines, Qatar, Saudi 
Arabia, Kingdom of, Singapore, Sri 
Lanka, Thailand, Turkey, United 
Arab Emirates, Viet Nam 

EU 
 

European Union 
Issues: General 
Nature: Customs union 
Website: http://ec.europa.eu 

WTO members (29): Austria, 
Belgium, Bulgaria, Croatia, Cyprus, 
Czech Republic, Denmark, Estonia, 
European Union (formerly EC), 
Finland, France, Germany, Greece, 
Hungary, Ireland, Italy, Latvia, 
Lithuania, Luxembourg, Malta, 
Netherlands, Poland, Portugal, 
Romania, Slovak Republic, 
Slovenia, Spain, Sweden, United 
Kingdom 
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Mercosur 
 

Common Market of the Southern Cone, a 
customs union (Mercosul in Portuguese) 
Issues: General 
Nature: Customs union 
Website: http://www.mercosur.int 

WTO members (4): Argentina, 
Brazil, Paraguay, Uruguay 

G-90 
 

African Group + ACP + least-developed 
countries 
Issues: General 

WTO members (70): Angola, 
Antigua and Barbuda, Bangladesh, 
Barbados, Belize, Benin, Botswana, 
Burkina Faso, Burundi, Côte 
d’Ivoire, Cabo Verde, Cambodia, 
Cameroon, Central African 
Republic, Chad, Congo, Cuba, 
Democratic Republic of the Congo, 
Djibouti, Dominica, Dominican 
Republic, Egypt, Fiji, Gabon, 
Gambia, Ghana, Grenada, Guinea, 
Guinea-Bissau, Guyana, Haiti, 
Jamaica, Kenya, Lao People’s 
Democratic Republic, Lesotho, 
Madagascar, Malawi, Maldives, 
Mali, Mauritania, Mauritius, 
Morocco, Mozambique, Myanmar, 
Namibia, Nepal, Niger, Nigeria, 
Papua New Guinea, Rwanda, Saint 
Kitts and Nevis, Saint Lucia, Saint 
Vincent and the Grenadines, Samoa, 
Senegal, Seychelles, Sierra Leone, 
Solomon Islands, South Africa, 
Suriname, Swaziland, Tanzania, 
Togo, Trinidad and Tobago, Tunisia, 
Uganda, Vanuatu, Yemen, Zambia, 
Zimbabwe 

Least-
developed 
countries 
(LDCs) 

Least developed countries: the world’s 
poorest countries. The WTO uses the UN 
list (pdf) available here: 
www.un.org/en/development/desa/policy/c

WTO members (34): Angola, 
Bangladesh, Benin, Burkina Faso, 
Burundi, Cambodia, Central African 
Republic, Chad, Democratic 
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 dp/ldc_info.shtml 
Issues: General 
Website: 
http://www.un.org/en/development/desa/po
licy/cdp/ldc/ldc_list.pdf 

Republic of the Congo, Djibouti, 
Gambia, Guinea, Guinea-Bissau, 
Haiti, Lao People’s Democratic 
Republic, Lesotho, Madagascar, 
Malawi, Mali, Mauritania, 
Mozambique, Myanmar, Nepal, 
Niger, Rwanda, Senegal, Sierra 
Leone, Solomon Islands, Tanzania, 
Togo, Uganda, Vanuatu, Yemen, 
Zambia 

Small, 
vulnerable 
economies 
(SVEs) — 
agriculture 
 

This list is based on sponsors of proposals. 
See also: list in Annex I of the 6 December 
2008 revised draft agriculture modalities, 
and footnote 11 (paragraph 65) and 
paragraph 157-159. 
Issues: Agriculture 

WTO members (15): Barbados, 
Bolivia, Plurinational State of, 
Cuba, Dominican Republic, El 
Salvador, Fiji, Guatemala, 
Honduras, Maldives, Mauritius, 
Mongolia, Nicaragua, Papua New 
Guinea, Paraguay, Trinidad and 
Tobago 

Recent 
new 
members 
(RAMs) 
 

Recently acceded members (RAMs), ie, 
countries that negotiated and joined the 
WTO after 1995, seeking lesser 
commitments in the negotiations because 
of the liberalization they have undertaken 
as part of their membership agreements. 
Excludes least-developed countries 
because they will make no new 
commitments, and EU members 
Issues: General 

WTO members (21): Albania, 
Armenia, Cabo Verde, China, 
Chinese Taipei, Ecuador, Former 
Yugoslav Republic of Macedonia, 
Georgia, Jordan, Kyrgyz Republic, 
Moldova, Republic of, Mongolia, 
Oman, Panama, Russian Federation, 
Saudi Arabia, Kingdom of, 
Seychelles, Tajikistan, Tonga, 
Ukraine, Viet Nam 

Low-
income 
economies 
in 
transition 
 

Seeking to secure the same treatment as 
least-developed countries. (Georgia 
formally withdrew, but in the agriculture 
draft the full list is: Albania, Armenia, 
Georgia, Kyrgyz Rep, Moldova) 
Issues: Agriculture 

WTO members (3): Armenia, 
Kyrgyz Republic, Moldova, 
Republic of 
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Cairns 
group 
 

Coalition of agricultural exporting nations 
lobbying for agricultural trade 
liberalization. 
Issues: Agriculture 
Website: http://www.cairnsgroup.org 

WTO members (20): Argentina, 
Australia, Bolivia, Plurinational 
State of, Brazil, Canada, Chile, 
Colombia, Costa Rica, Guatemala, 
Indonesia, Malaysia, New Zealand, 
Pakistan, Paraguay, Peru, 
Philippines, South Africa, Thailand, 
Uruguay, Viet Nam 

Tropical 
products 
 

Coalition of developing countries seeking 
greater market access for tropical products 
Issues: Agriculture 

WTO members (8): Bolivia, 
Plurinational State of, Colombia, 
Costa Rica, Ecuador, Guatemala, 
Nicaragua, Panama, Peru 

G-10 
 

Coalition of countries lobbying for 
agriculture to be treated as diverse and 
special because of non-trade concerns (not 
to be confused with the Group of Ten 
Central Bankers) 
Issues: Agriculture 

WTO members (9): Chinese 
Taipei, Iceland, Israel, Japan, Korea, 
Republic of, Liechtenstein, 
Mauritius, Norway, Switzerland 

G-20 
 

Coalition of developing countries pressing 
for ambitious reforms of agriculture in 
developed countries with some flexibility 
for developing countries (not to be 
confused with the G-20 group of finance 
ministers and central bank governors, and 
its recent summit meetings) 
Issues: Agriculture 
Website: http://www.g-20.mre.gov.br 

WTO members (23): Argentina, 
Bolivia, Plurinational State of, 
Brazil, Chile, China, Cuba, Ecuador, 
Egypt, Guatemala, India, Indonesia, 
Mexico, Nigeria, Pakistan, 
Paraguay, Peru, Philippines, South 
Africa, Tanzania, Thailand, 
Uruguay, Venezuela, Bolivarian 
Republic of, Zimbabwe 

G-33 
 

Also called “Friends of Special Products” 
in agriculture. Coalition of developing 
countries pressing for flexibility for 
developing countries to undertake limited 
market opening in agriculture 

WTO members (47): Antigua and 
Barbuda, Barbados, Belize, Benin, 
Bolivia, Plurinational State of, 
Botswana, Côte d’Ivoire, China, 
Congo, Cuba, Dominica, Dominican 
Republic, Ecuador, El Salvador, 
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Issues: Agriculture Grenada, Guatemala, Guyana, Haiti, 
Honduras, India, Indonesia, 
Jamaica, Kenya, Korea, Republic 
of, Madagascar, Mauritius, 
Mongolia, Mozambique, Nicaragua, 
Nigeria, Pakistan, Panama, Peru, 
Philippines, Saint Kitts and Nevis, 
Saint Lucia, Saint Vincent and the 
Grenadines, Senegal, Sri Lanka, 
Suriname, Tanzania, Trinidad and 
Tobago, Turkey, Uganda, 
Venezuela, Bolivarian Republic of, 
Zambia, Zimbabwe 

Cotton-4 
 

West African coalition seeking cuts in 
cotton subsidies and tariffs 
Issues: Agriculture (Cotton) 

WTO members (4): Benin, 
Burkina Faso, Chad, Mali 

Source: the WTO 
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APPENDIX 4 

<Notified Domestic Support of the US, the EU, Japan, and Korea, Complied from the WTO> 

1. The US 

 

* Blue Box: Deficiency payments, included here for 1995, were eliminated for all years after 1995 by the Federal 
Agricultural Improvement and Reform Act of 1996 (Public Law 104-127, April 4, 1996). 

The US
1996 1998 2000 2002 2006 2008 2009 2010

22,287.17 20,695.23 19,103.29 19,103.29 19,103.29 19,103.29 19,103.29 19,103.29

1,153.202 4,784.241 7,340.668 6,690.412 3,601.195 6,697.134 7,856.782 5,664.757
51,815 49,824 50,057 58,321 76,035 81,585 100,779 120,531

0 0 0 0 0 0 0 0

130,315.25

1189.624 278.029

112,902.81

Blue Box*

45,271 42,678

Unit: One million US dollar

65,252 70,466 89,229 105,360

11,550 15,171

6,667.165,988.84

10,783 11,119

3,430.09

41,503 48,063

6,544 7,146 8,554 10,258

87,378.21

1589.876

7,742.02 6,254.89
(AMS)

de-minimis
39.795 200.358 62.658 708.297

Product-Specific
171.101

94,537.03
Total Domestic Support

58,865.86

4,267.03 4,119.49

de-minimis
1,113.41 4,583.88 7,278.01 5,100.54 5,386.73

Non-Specific

Green Box
de-minimis

Direct Payment

5,897.66 10,391.85

74,648.71

AMS Commitment

Amber box

Govt Service

9,637.30

65,000.09 74,240.86

16,843.19

(Yellow+DM+Green+Blue)
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APPENDIX 4 (Cont’d) 

<Notified Domestic Support of the US, the EU, Japan, and Korea, Complied from the WTO> 

2. The EU 

 

* The number with the parenthesis is negative. 

The EU
’95/'96 00/'01 01/'02 ’02/'03 ‘03/'04 ‘08/'09 ‘09/'10 ‘10/'11 ‘11/'12

78,672 67,159 67,159 67,159 67,159 72,244 72,244 72,244 72,244

0 745 1,042 1,942 1,954 1,086 1,402 1,393 1,003
18,718 21,845 20,661 20,404 22,074 62,825 63,798 68,052 70,977

20,846 22,223 23,726 24,727 24,782 5,348 5,324 3,142 2,981

61,794

Blue Box

574

55,843 56,404 59,547

7,394 8,504 9,183

13,711 17,108 15,025 15,175 17,058

de-minimis

5,229 5,016 6,983

598.1

Green Box

5,007 4,736 5,636

de-minimis
58 537.7

Govt Service

691
Non-Specific

938 1,052 758 701

6,859
(AMS)

de-minimis
(811) 207 468 1,004 901

11,796 10,883 6,502

Product-Specific

30,880

329 692 312

Amber Box
47,526 43,654 39,281 28,490

Direct Payment

84,710

Unit: One million Euro

AMS Commitment

Total Domestic Support
87,090 88,466 75,563 79,088 81,820

(Yellow+DM+Green+Blue)
79,690 81,055 81,407

804
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APPENDIX 4 (Cont’d) 

<Notified Domestic Support of the US, the EU, Japan, and Korea, Complied from the WTO > 

3. Japan 

 

Japan
1995 1997 1999 2001 2003 2005 2007 2009 2011

4,801 4,470 4,138 3,973 3,973 3,973 3,973 3,973 3,973

13 12 10 12 17 41 105 173 199
3,169 2,652 2,686 2,547 2,086 1,916 1,882 1,848 1,975

0 0 93 91 68 65 42 22 153

633 518

Blue Box

481 470 378 452 483 451 598Direct Payment

de-minimis
Green Box

2,688

160 183- - 83- -

1,284 1,216 1,4571,604 1,4652,182 2,308 2,095Govt Service

16

(AMS)
de-minimis

- - - - - - 22

416.9 564.8 559.1

2,6083,317 2,813 2,6165,834 3,537

Product-Specific
de-minimis

- -
Non-Specific

14

(Yellow+DM+Green+Blue)
Amber Box

3,508 3,171 748 666.7 641.8 593

2,446

AMS Commitment

Total Domestic Support
6,689 2,886

Unit: One billion Yen
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APPENDIX 4 (Cont’d) 

<Notified Domestic Support of the US, the EU, Japan, and Korea, Complied from the WTO > 

4. Korea 

Korea
1995 2000 2001 2003 2005 2007 2009 2010 2011

21,826 17,978 17,209 15,670 14,900 14,900 14,900 14,900 14,900

2,822 5,244 5,750 6,444 6,047 7,883 2,396 7,877 10,727
39,902 50,541 56,685 56,888 52,198 45,863 48,609 67,678 77,244

0 0 0 0 0 0 0 0 0
12 191 259 247 289 289 0 0 0

AMS Commitment

Total Domestic Support
63,479 75,692 87,971

(Amber+DM+Green+Blue)
Amber Box

20,755 16,909 16,316 14,717 325 365 285 137

58,570 54,111 51,29072,694 78,751 78,049

Product-Specific
de-minimis

2,488 4,127 3,981
Non-Specific

0
(AMS)

de-minimis
334 1,117 1,769 2,300 1,546 5,536 839 6,386 7,862

24,790 33,043

2,347 1,557 1,491 2,8654,144 4,501

Unit: One hundred million Won

Govt Service

Direct Payment

Blue Box
Export Subsidy

36,941

15,112 17,498 21,733 22,190 26,346 22,011 22,093 27,017 40,303

23,852 26,516 40,66134,952 34,698 25,852

de-minimis
Green Box
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국문초록 

GATT/WTO 농업보조금 규정의 제도적 근원 고찰 

 

WTO에서 농업보조금은 변칙적으로 다루어져 왔다. 본 논문은 

GATT/WTO 체제 내에서 농업보조금 규정이 어떻게 발전해 왔는지 

그 제도적 근원은 고찰하였다. GATT 1947 체제까지 농업보조금은 

일반 보조금 규정에서 농산품이라는 ‘품목별’ 분류에 의해 예외로 

분류되었다. 반면, 이후 우루과이 라운드 협정에서는 농업보조금이 

농업이라는 ‘산업별’ 분류에 의해 보조금협정에서 분리되어 

농업협정이라는 신생 규정에 의해 규제되기에 이르렀다. 

본 논문은 우루과이 라운드 협정에서 보조금협정과 농업협정으로의 

이원적 분리가 농산품에 대한 국가별 보호무역적 정책을 제도적으로 

뒷받침하였음을 지적한다. 아울러 우루과이 라운드에서의 구법(舊法, 

GATT 1944에 해당) 포섭이 농업협정과 일반보조금 협정 사이의 

경계 해석을 모호하게 하였음을 밝힌다. 구체적으로, 그 간 WTO 

분쟁해결기구가 검토한 평화협정의 적용성, 농업수입대체보조금과 

올바르게 분류되지 못한 농업국내보조의 지위 해석을 살펴봄으로써 
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두 협정의 공존으로 인한 해석상의 구조적 문제가 등장하고 있음을 

확인할 수 있었다. 본 논문은 GATT/WTO 보조금 규제체제의 법적 

합치성 향상을 위해 장기적으로 보조금 협정과 농업협정 간의 제도적 

수렴이 필요함을 주장한다. 

 

 

주제어: GATT/WTO, 농업보조금, 보조금협정, 농업협정, 제도적 수렴 

학번: 2014-24201 
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