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Graduate School of International Studies
Seoul National University

In the Anti-Dumping Agreement (ADA) of the WTO, the margin of
dumping is normally established by comparison of weighted-average normal
value and weighted-average export price or by comparison of normal value and
export price on a transaction-to-transaction basis. If targeted dumping occurs,
the ADA permits comparison of weighted-average normal value and prices of
individual export transactions, namely, asymmetric comparison methodology.
Zeroing, which refers to the method of treatment by which any negative
dumping margin set to zero in price comparison, has been repeatedly prohibited
by the WTO jurisprudence. However, it is restricted to normal symmetric
comparison methodologies, thereby providing no obligation to prohibit zeroing
under targeted dumping. As a result, the US analysis of targeted dumping in
many antidumping investigations currently raises new issues in terms of
interpretation of targeted dumping provision and the possibility of zeroing.
Based on this understanding, this paper analyzed structural issues of the
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targeted dumping provision. It understood the background and the intent in
nature of the targeted dumping provision by reviewing the historical
development of the provision. Then, while summarizing the evolution of laws
and regulations for targeted dumping in the United States, it studies the US’s
approach to its analysis of targeted dumping in the Washers original
investigation and its reviews. Finally, this paper presented the Panel’s findings
of the US – Washing Machines case and analyzed structural problems of
targeted dumping from both legal and practical perspectives.
Despite that the Panel in US – Washing Machines provides major
implications in interpreting and understanding the provision, the targeted
dumping provision could be abused beyond its original intent due to its inherent
lack of specificity and detail for targeted dumping. The Panel’s incoherent
findings on two separate zeroing issues are found to be technical and textual
flaws of the reasoning. Furthermore, they imply the possibility that can be
opposed to the provision’s own intent and function, considering the
jurisprudence of the WTO and the historical development of the provision.
This paper’s analysis on structural problems of the targeted dumping
provision heralds both two possibilities: one pertains to the practical change of
investigating authorities by allowing some form of zeroing which have been
firmly disallowed, the other is the nullity of the provision by outright
prohibition of zeroing. In conclusion, this paper provides suggestions in order
for the provision to function properly based on its intent.
Keywords: Anti-Dumping Agreement, targeted dumping, zeroing, US –
Washing Machines (DS464), margin of dumping, fair comparison
Student Number: 2014-24273
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I. Introduction

Targeted dumping refers to an exporter’s particular pricing behavior
whereby a pattern exists of export prices differing significantly among
purchasers, regions, or time periods1. In price comparison for the purpose of
establishing the margin of dumping, the Anti-Dumping Agreement (ADA)
provides that weighted-average normal value may be compared to individual
export prices when targeted dumping occurs2. Although the concept of targeted
dumping is not completely new, it has recently emerged as the center of debate
in the World Trade Organization (WTO). Including the United States – Antidumping and Countervailing Measures on large residential washers from Korea
(US – Washing Machines) case to be analyzed in this paper, the identical issue
is currently under review by the Panel in the dispute which China filed against
the United States3.
The fact that targeted dumping is the last remaining area where zeroing
might be allowed describes why targeted dumping has come into the spotlight.
The ADA itself does not contain explicit language as to whether disregarding
any negative dumping margin, namely zeroing, is authorized in calculating

1

2
3

Technical Information on Anti-Dumping,WTO.
Retrieved from https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm
The second sentence of Article 2.4.2 of the ADA (targeted dumping provision).
See WT/DS471/1, Request for Consultation by China, 16, December 2013. United
States – Certain Methodologies and their Application to Anti-Dumping Proceedings
Involving China (US – Anti-Dumping Methodologies (China)).
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margins of dumping. Thus, it has initially enabled investigating authorities to
adopt different practice regarding how to treat transactions for which the export
price exceeds normal value.
In the meantime, the Dispute Settlement Body (DSB) of the WTO has
developed and consolidated their rulings against zeroing, sometimes overruling
the Panel’s decision. The Panel found for the first time that the use of zeroing is
a WTO – inconsistent practice in the European Communities – Anti-Dumping
Duties on Imports of Cotton-type Bed Linen from India (EC – Bed Linen) case4.
Zeroing disputes, nevertheless, have been repeatedly brought to the WTO as the
United States has continued to maintain its rules of practice and procedure5.
Whenever a dispute on this matter arose, the Appellate Body reaffirmed its
coherent standpoint to prohibit zeroing.
Yet, all further discussion on zeroing has not ended because the DSB’s
findings in disputes so far were particularly concerned with the first two normal
comparison methodologies of Article 2.4.2. The WTO DSB has never provided
any official rulings as to whether zeroing should be permitted in targeted
dumping circumstances where an exceptional comparison methodology might
be applied.
4
5

Kim, J.B (2002), p.40.
Effective February 22, 2007, the US Department of Commerce (DOC) provides
offsets for non-dumped comparison in calculating the weighted-average dumping
margin in investigations by comparing the weighted-average normal value to the
weighted-average export price for a comparable product sold during the POI. For
administrative reviews, effective April 16, 2012, the USDOC calculates weightedaverage margins of dumping in a manner which provides offsets for non-dumped
comparisons while using monthly average-to-average comparisons. See US
Department of Commerce. 2015. “US Import Administration, Enforcement and
Compliance Antidumping Manual” Chapter 6. (margin calculation) and 77 Federal
Register 8101, 14 February 2012.
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The US – Washing Machines case presents and analyzes the problems of
the USDOC’s targeted dumping analysis including zeroing methodology within
it. It deserves to be studied closely in that this is the very first case directly
involving targeted dumping issues in the WTO. Therefore, the Panel’s findings
are expected to provide major implications in interpreting and understanding
the targeted dumping provision. Furthermore, the Panel’s view on the use of
zeroing methodology under targeted dumping would be also subject to the
research to conclude the continuing zeroing debates.
While there have been several analyses of Panel and Appellate Body
(AB) reports of model zeroing and simple zeroing in AD investigations and
reviews6, few articles7 have addressed the zeroing matter in the context of
targeted dumping. Porter, D. L. and R. Bidlingmaier (2012) and McFarland, H.
B. (2015) pinpointed the problems of the USDOC’s methodology for targeted
dumping analysis, which could not fully predict or reflect the Panel’s view on
the same matter.
Therefore, this paper aims to analyze the Panel’s findings and structural
issues of targeted dumping from both legal and practical perspectives, focusing
on two issues: One pertains to practical feasibility of targeted dumping
provision, and the second is the permissibility of zeroing under targeted
dumping.
The rest of the paper proceeds as follows. First part of the paper gains
understanding for the background and the intent of the provision by reviewing
historical development of targeted dumping in both the GATT/WTO and the
United States. The second part examines the US’s two methodologies for its
6

7

See Prusa, T. J. and E. Vermulst. (2009), Hoekman, B. and J. Wauters (2011), Prusa,
T. J. and E. Vermulst. (2011), Ahn, D. and P. Messerlin. (2014).
See Voon, T. S. (2009), Mavroidis, P. C., et al. (2010).
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analysis of targeted dumping applied in the Washers original investigation and
its administrative reviews, respectively. The third part summarizes the legal
findings of the Panel in US – Washing Machines. Based on this, the last part
analyzes structural issues of targeted dumping provision and provides
suggestions in order for the provision to function properly based on its own
intent.
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II. History of Development of Targeted Dumping

1. Historical Development
GATT/WTO

of

Targeted

Dumping

in

While the comprehensive rules for determination of dumping had
developed over negotiations, a discussion on the comparison method between
the export price and the normal value began at the Uruguay Round (UR).
Article 2.6 of the 1979 Antidumping Code (the Code), which provided
detailed criteria for fair comparison, did not stipulate the use of weightedaverage in calculating export price and normal value8. During the negotiation,
Japan, Hong Kong, Korea, and Nordic countries proposed that margin
calculation be made by the symmetry principle, i.e. the weighted-average to
weighted-average (W-W) comparison or the transaction to transaction (T-T)
comparison, denouncing the practice of certain signatories to ignore minus
dumping margin based on the weighted-average to transaction (W-T)
comparison.
Initially, Japan made proposals that the normal value calculated on a
weighted-average basis should not be compared to individual export prices in
order to assure fairness of the comparison between two prices9. Hong Kong also
8

9

Original text of Article 2.6 of the Code only refers to as the ‘two prices’ as following:
“… the two prices shall be compared at the same level of trade, normally at the exfactory level, and in respect of sales made at as nearly as possible the same time.”
(emphasis added).
Submission of Japan on Amendments to the Anti-Dumping Code,
MTN.GNG/NG8/W/48, p.3 August 3, 1989.
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proposed that the practice of zeroing in calculation of dumping margin by the
W-T comparison should be discontinued and that the Code be amended for the
price comparison to be made on weighted-average basis10.
Each argument by negotiators in the UR basically predicates on the
common perception that the W-T comparison always involves the disregard of
negative dumping margin. In other words, they were fully aware that the W-T
comparison can be asymmetric only when zeroing is employed in the
comparison.
In response to these arguments, the United States countered that the
zeroing practice is necessary to address target dumping on a particular account,
on a particular product line, in a particular region, or a particular time period11.
In addition, the United States, believing that the W-W comparison might
otherwise mask dumping, insisted on having an exception to the preference for
the W-W comparison12.
Reflecting both points of view, the draft of Carlisle I provided that, as a
rule, export price and normal value would be determined by the W-W
comparison and the export price could be compared individually “when
significant amount of exporting transactions occurred below the X% of
weighted-average export price, or the price of exporting transactions for
specific customer, region or period varies to a significant degree”13. Since then,
New Zealand I and New Zealand II similarly included the exceptional
comparison methodology under certain conditions (Table 1). Finally, the
10

11
12
13

Addendum to Communication from the Delegation from Hong Kong: Amendments
to the Anti-Dumping Code, MTN.GNG/NG8/W/51/Add.1, 3, December 22, 1989
Terence P. Stewart (1993), p.1540.
62 Federal Register 27296, 27375, 19 May 1997.
Report of the Acting Chairman of the Informal Group on Anti-dumping,
MTN.GNG/NG8/W/83/Add5, 23 July 1990, p.8

6

Dunkel draft in 1991 confirmed that a weighted-average normal value may be
compared to individual export price if the authorities find a pattern of export
prices which differ significantly among different purchasers, regions or time
periods14.

14

Terence P. Stewart (1993), p.1543.

7

Table 1 Comparison of Tokyo Round and Selected Draft Texts regarding Weighted Averages15
Tokyo Round
No Particular Provision

15

Carlisle I
Article 2.4.3

New Zealand II
Article 2.4.2

Dunkel Draft
Article 2.4.2

In cases where prices vary
in both the exporting and
importing country, the
authorities shall in the
calculation of the margin
of dumping use neutral
methods
which
are
representative
of
the
patterns of levels and
movements of prices in the
two
markets
under
consideration.
The
authorities
shall
in
particular ensure that no
margins of dumping are
found when there are
similar patterns of levels
and movements of prices in
the two markets. Normal

In cases where prices vary
in both the exporting and
importing country, the
normal value and the
export price shall normally
be
compared
on
a
weighted-average
to
weighted-average
or
transaction to transaction
basis when establishing the
existence of dumping
margins
during
the
investigation phase. A
weighted-average normal
value may be compared to
individual
export
transactions only when the
export prices vary to a
significant degree between

Subject to the provisions
governing fair comparison
in paragraph 2.4, the
existence of margins of
dumping
during
the
investigation phase shall
normally be established on
the basis of a comparison
of a weighted-average
normal value with a
weighted-average of prices
of all export transactions or
by a comparison of normal
value and export prices on
a transaction to transaction
basis. A normal value
established on a weightedaverage basis may be
compared to prices of

Recited from Terence P. Stewart (1993), p.1541.
8

value and export prices
shall, as a rule, be
established on a weightedaverage basis. However,
export prices may be
established
on
a
transaction by transaction
basis when a significant
proportion of export sales
is made at prices X per
cent or more below the
weighted-average export
price or when prices to
specific customers or to
different regions within the
importing country, or
during certain periods,
vary to a significant
degree.

or to customers during the
period of investigation,
provided
that
the
authorities ensure that no
margins of dumping are
found when there are
similar
movements
in
levels of prices at the same
time in the two markets,
and provided that the
authorities
give
an
explanation of the reasons
for
using
such
a
comparison.

9

individual
export
Transactions
if
the
authorities find a pattern of
export prices which differ
significantly
among
different
purchasers,
regions or time periods
and if an explanation is
provided
why
such
differences cannot be taken
into account appropriately
by the use of a weightedaverage-to-weightedaverage or transaction-to
transaction comparison.

2. Evolution of Laws and Regulations for Targeted Dumping in
US16
Prior to the Uruguay Round Agreements Act (URAA), the USDOC
usually compared the six-month period of investigation (POI) average normal
value to individual export prices to determine the dumping margin, which is
known as the W-T comparison method 17 . However, the ADA signed after
URAA adopted two methodologies, i.e. the W-W comparison and the T-T
comparison, as a normal comparison methodology, so the W-T comparison
became applicable only if certain conditions for targeted dumping are met and
appropriately explained.
The Statement of Administrative Act (SAA), “an authoritative expression
by the United States concerning the interpretation and application of the
Uruguay Round Agreements and Act”18, elaborated on the relevant amendments
to the US AD statute as a result of the URAA, including the targeted duping
exception. Confirming the preference for use of the W-W or T-T comparison
methodology in normal circumstances, the SAA recognized the use of
alternative W-T comparison methodology when certain conditions are met. It
also made clear that the USDOC is required to explain and justify instances
where targeted dumping might be occurring. Finally, it is noted that the SAA
expressly limited the preference for use of the W-W or T-T comparison
methodology to investigation proceedings19. Therefore, according to the SAA’s
understanding, the targeted dumping provision only works under the
16

17
18
19

Understanding on the US history of targeted dumping mostly referred to Porter, D. L.
and R. Bidlingmaier. (2012).
73 Federal Register 74930, 10 December 2008.
19 U.S. Code § 3512(d).
Porter, D. L. and R. Bidlingmaier. (2012), p.488.
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“investigations”, distinct from the “reviews”.
As for implementation of the amended AD statute, the USDOC carried
out extensive revision on antidumping and countervailing proceedings to
conform to the URAA and promulgated the final rule in 199720. Through the
process of collecting and reviewing a number of public comments, the USDOC
elaborated on implementation of the targeted dumping provision. As a result,
Section 19 CFR 351.414(f) specifies the criteria as following21:
“(f) Targeted dumping. (1) In general. Notwithstanding
paragraph (c)(1) of this section, the Secretary may apply the
average-to-transaction method, as described in paragraph (e) of
this section, in an antidumping investigation if:
(i) As determined through the use of, among other things,
standard and appropriate statistical techniques, there is targeted
dumping in the form of a pattern of export prices (or constructed
export prices) for comparable merchandise that differ
significantly among purchasers, regions, or periods of time; and
(ii) The Secretary determines that such differences cannot
be taken into account using the average-to-average method or the
transaction-to-transaction method and explains the basis for that
determination.
(2) Limitation of average-to-transaction method to targeted
dumping. Where the criteria for identifying targeted dumping
under paragraph (f)(1) of this section are satisfied, the Secretary
normally will limit the application of the average-to-transaction
method to those sales that constitute targeted dumping under
paragraph (f)(1)(i) of this section.
(3) Allegations concerning targeted dumping. The Secretary
normally will examine only targeted dumping described in an
allegation, filed within the time indicated in §351.301(d)(5).
Allegations must include all supporting factual information, and
an explanation as to why the average-to-average or transaction20
21

62 Federal Register 27296, 19 May 1997.
62 Federal Register 27416, 19 May 1997.
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to-transaction method could not take into account any alleged
price differences.”
As seen above, it is noteworthy that the USDOC initially set forth more
specific criteria in a manner that tries to restrict the application of the targeted
dumping provision. 19 CFR 351.414(f) reveals the US’s cautious approach to
application of the provision. For example, on the contrary to now, the USDOC
can limit the W-T method to pattern transactions only or examine specific
allegations of targeted dumping. The USDOC’s such an approach is also
confirmed in the preamble to the proposed regulations. The preamble states that
“it would be “‘unreasonable and unduly punitive’’ to apply the W-T approach to
all sales where, for example, targeted dumping accounted for only one percent
of a firm’s total sales”22.
Despite the specific regulations, the USDOC had performed little
targeted dumping analyses. In fact, during 11 years from 1995 to 2006, while
USDOC initiated 288 AD cases, there had been only one case that the petitioner
alleged the existence of targeted dumping 23 . It was not until 2007 that the
USDOC adopted a brand new methodology for targeted dumping. The USDOC
determined that it had to rethink its entire approach to targeted dumping in the
case ‘Coated Free Sheet Paper from the Republic of Korea’ in 200724. After
they sought various comments on how the analysis should be made to find
targeted dumping, they announced a newly designed methodology in the post
preliminary determinations of the Certain Steel Nails from the United Arab
22
23

24

62 Federal Register 27375, 19 May 1997.
61 Federal Register 30326, 14 June 1996. Porter, D. L. and R. Bidlingmaier. (2012),
p.491.
72 Federal Register 60630, 25 October 2007. Porter, D. L. and R. Bidlingmaier.
(2012), p.492.
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Emirates and the People’s Republic of China cases, which was the so-called
‘Nails test’.25
In December 2008, the USDOC decided to withdraw its existing targeted
dumping regulatory provisions, announcing that they would return to a case-bycase adjudication 26 . They believed that withdrawal of the provisions would
provide more extensive analysis of targeted dumping in common practices by
allowing the USDOC to exercise the discretion intended by the AD statue. As a
result, the USDOC continued to develop their analytic methodology for targeted
dumping by making significant changes to the original Nails test. In March
2013, the USDOC announced a new methodology 27 , differential pricing
methodology (DPM), which is currently employed in analyses for targeted
dumping.
United States is now more frequently using anti-dumping measures. As
shown in Figure 1, the frequency of AD initiation or measure has increased
since 2010. Among the 39 AD measures taken for original investigation during
2014 – 2015, United States applied DPM for 26 AD measures except for 13 AD
measures to which adverse facts available were applied28.
Even though the USDOC has found targeted dumping for five individual
exporters29 only, it seems very clear that analysis for targeted dumping is now
25
26
27

28
29

Porter, D. L. and R. Bidlingmaier. (2012), p.493.
73 Federal Register 74930, 10 December 2008.
US ITC, Less Than Fair Value Investigation of Xanthan Gum from the People’s
Republic of China: Post-Preliminary Analysis and Calculation Memorandum for
Neimenggu Fufeng biotechnologies Co., Ltd. and Shandong Fufeng Fermentation
Co., Ltd., 4 March 2013.
See Appendix.
In two cases, it was observed that the dumping margin increased by use of W-T
comparison methodology. For example, the dumping margin for an exporter was
9.91% by the W-T comparison methodology instead of 7.46% by the W-W

13

the normal part of AD investigations, not the exceptional part from the
USDOC’s point of view. It remains to see whether the US’ such an evolving
methodology for targeted dumping will lead to more aggressive protection.
Figure 1 Yearly Trend of the United States’ AD Actions: 1995-2015
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Data Source: WTO Website < https://www.wto.org/english/tratop_e/adp_e/adp_e.htm>.

comparison methodology in Certain Oil Country Tubular Goods exported from India
(A-533-857). Also, an exporter could have avoided AD measure if it had been
applied 0.82% by the W-W comparison methodology. However, it was imposed 6.73%
of dumping rate by the W-T comparison methodology in Certain Oil Country
Tubular Goods exported from Ukraine (A-823-815). The differences of dumping
margins of other three exporters have not been found by any document. See
Appendix.
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III. US’s Approach to its Analysis of Targeted Dumping

1. Calculation Methodology of Residential Washer Case30
In order to determine whether a pattern exists in this case, the USDOC
relies on its targeted dumping analysis based on the Nails test. The first step of
Nails test is “standard-deviation test”. The USDOC determines the volume of
the allegedly targeted group’s sales of the product under consideration that are
at prices more than one standard deviation below the weighted-average price of
all sales during the POI, targeted and non-targeted. It calculates the standard
deviation on a product-specific basis using the POI-wide weighted-average
sales prices for the allegedly targeted groups and the groups not alleged to have
been targeted. If that volume does not exceed 33% of the total volume of an
exporter’s sales of the product under consideration for the allegedly targeted
group, it does not conduct the second stage of the Nails test. If that volume
exceeds 33% of the total volume of an exporter’s sales of the product under
consideration for the allegedly targeted group, it proceeds to the second stage of
the Nails test.
In the second stage, the USDOC examines all sales of identical
merchandise sold to the allegedly targeted group which passed the standarddeviation test. Then, it determines the total volume of sales for which the
difference between the weighted-average price of sales to the allegedly targeted
30

Nails test and its problems mostly referred to Issues and Decision Memorandum for
the Antidumping Duty Investigation of Large Residential Washers from the Republic
of Korea, A-580-868, 19 December 2012.
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group and the next higher weighted-average price of sales for a non-targeted
group exceeds the average price gap (weighted by sales volume) between the
non-targeted groups. If the volume of the sales that met this test exceeds 5% of
the total sales volume of the product under consideration to the allegedly
targeted group, then the USDOC determines that targeting occurred.
In the final stage, the USDOC considers whether the W-W comparison
methodology can take into account the observed price differences. For this, it
compares the difference between the weighted-average dumping margin
calculated using the W-W comparison methodology and the weighted-average
dumping margin calculated using the W-T comparison methodology. Where
there is a meaningful difference between the results of the W-W comparison
and the W-T comparison, the W-W comparison is regarded as not being able to
take into account such price differences. In that case, the W-T comparison is
used to calculate the dumping margin.
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Table 2 Structure of Nails test31
For identical model (i.e. identical CONNUM)
Transaction No.
1
2
3
4
5
6
7
8
9

Customer
A
A
A
B
B
B
C
C
C

Time Period
1Q
2Q
3Q
2Q
3Q
4Q
1Q
3Q
4Q

Destination
Seoul
Incheon
Incheon
Incheon
Seoul
Seoul
Busan
Busan
Busan

Net Price
310.00
310.00
310.00
400.00
300.00
200.00
280.00
270.00
250.00

Qty
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

General Information
Total Volume of Sales:
Weighted Average Price for CONNUM/ Customer A
Weighted Average Price for CONNUM/ Customer B
Weighted Average Price for CONNUM/ Customer C
Weighted Average Price for CONNUM
Alleged Target
Total Volume of Sales to Alleged Target

9.00
310.00 : (A)
300.00 : (B)
266.67 : (C)
292.22 : (D)
Customer C
3.00

Standard Deviation
Customer
A
B
C
Mean

Average Price
310.00
300.00
266.67
292.22

Difference between
Price and the mean
17.78
7.78
(25.55)

Difference Squared
316.13
60.53
652.80
1,029.46 : Sum of Squares (SS)
514.73 : SS / (n-1) = Variance
22.69 : (E), Square root of Variance = Deviation

Pattern Test (Standard-Deviation Test)
Pattern Test Threshold (Wt.Avg Price less one Std Dev.)
269.53 : (G)=(D)-(E)
Volume Satisfying Threshold
Higher than Pattern
Higher than Volume
Customer
Average Price
Pattern Test
Test Threshold?
Satisfying Threshold?
A
310.00
Yes
N/A
N/A
B
300.00
Yes
N/A
N/A
C
266.67
No
Pass
Pass
Mean
292.22
: If All sales to Customer C divided by Total Sales Volume exceeds 33%, then "Pass")

GAP Test
Price Gap Between Non-Targeted Customer A and B
Price Gap Between Lowest Non-Targeted Customer and Targeted Customer
Does the share of the sales that meets GAP test exceed 5% of the total sales volume?

Conclusion
The Department determines that targeting occurs.
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Reconstructed from the LG Case Brief, p.29.
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10.00 : ((A)-(B))
33.33 : ((B)-(C))
Yes

Application of Nails test to uncover the targeted dumping evoked strong
opposition from exporters. Exporters advanced five distinct arguments
regarding the targeted dumping analysis applied in the Washers investigation.
First, they were opposed to the use of weighted-average net prices. By
using weighted-average sales price rather than actual market prices in the
standard-deviation test, they contended that the USDOC artificially lowered
single standard deviation threshold, thereby finding more pervasive targeted
dumping.
Second, exporters asserted that the USDOC’s one-standard-deviation
threshold is arbitrarily defined and nowhere does the USDOC identify the
statistical theory underlying its analysis.
Third, they challenged the application of the gap test. In exporters’ view,
the gap test unconvincingly disregarded weighted-average sales prices of nontargeted groups that are below the weighted-average sales price of the allegedly
targeted groups.
Fourth, exporters contended that the USDOC’s analysis is inherently
flawed because they did not consider any element of washing machine industry
that might impact pricing, i.g. strong seasonal pricing, time pattern of new
model introduction, differences in quantities sold for different models, or
differences in sales volume by customer.
Fifth, exporters argued that the inability of the USDOC to furnish any
guidance on how exporters may avoid a finding of targeted dumping reveals
unlawfulness of the tests. All these arguments are rejected by the USDOC
mainly based on its own interpretation of the relevant statue, Section
777A(d)(1)(B) of the Act.
As regards the use of zeroing in the W-T comparison methodology, LG
and Samsung in the Large Residential Washer investigation contended that the
18

USDOC should offset negative comparison results with positive comparison
results in its calculation of the weighted-average dumping margin. It was
supported by the decisions of the court of Appeals for the Federal Circuit
(CAFC) and the WTO AB that prohibited zeroing in calculation of dumping
margin. Another claim was concerned with the USDOC’s practice to apply the
W-T comparison to all U.S. sales, not just to those sales where targeted
dumping is found to have occurred 32 . The USDOC contradicted these two
arguments, insisting that the CAFC’s decision against zeroing is limited to the
W-W comparison and WTO rulings carries no legal bindings under U.S. law as
long as it is not adopted pursuant to the specified statutory scheme. Also, they
determined that the language of section 777A(d)(1)(B) of the Act does not
preclude adopting a uniform application of the W-T comparison for all
transactions when certain criteria for finding targeted dumping are satisfied.

2. The USDOC’s Current Analytic Framework for Targeted
Dumping33
The USDOC developed a new method of analyzing for targeted dumping,

Issues and Decision Memorandum for the Antidumping Duty Investigation of Large
Residential Washers from the Republic of Korea, A-580-868, 19 December 2012,
p.25.
33
DPM and its problems mostly referred to Less Than Fair Value Investigation of
Xanthan Gum from the People’s Republic of China: Post-Preliminary Analysis and
Calculation Memorandum for Neimenggu Fufeng biotechnologies Co., Ltd. and
Shandong Fufeng Fermentation Co., Ltd. (2013), Curtis Mallet-Prevost, Colt &
Mosle LLP, LG Electronics’ Case Brief for the First Administrative Review on
Large Residential Washers from Korea, A-580-868, 8 April 2015, and Mcfarland
(2015).
32
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i.e. DPM, since the Xanthan Gum anti-dumping investigation in March 2013.
While the USDOC previously had tested specific alleged targeted dumping
group filed by domestic producers, they now test all exporting sales transactions
by comparing between average prices charged to various arbitrarily defined
groups34.
DPM mainly comprises three stages. In the first stage, the “Cohen’s d test”
is applied. For each comparable product category (i.e. CONNUM), the USDOC
splits data into subgroups by a region, a period, and a purchaser. Geographical
regions are defined by census regions and periods are defined by quarters35.
Subgroups are aggregated into test groups over two of the last three
characteristics and then tested for targeted dumping based on the third36.
Therefore, each subgroup is tested for targeted dumping three times; once
based on region, once on quarter, and once on purchaser37. The Cohen’s d test is
applied when the test and comparison groups of data each have at least two
transactions, and when the sales quantity for the comparison group account for
at least five percent of the total sales of the product category 38 . Then, the
Cohen’s d coefficient is calculated to evaluate the extent to which the net prices
to a particular purchaser, region or time period differ significantly from the net
prices of all other sales of comparable merchandise 39 . The extent of these

34
35
36
37

38

39

Mcfarland (2015), p.1.
Mcfarland (2015), p.2.
Ibid.
Ibid.
Less Than Fair Value Investigation of Xanthan Gum from the People’s Republic of
China: Post-Preliminary Analysis and Calculation Memorandum for Neimenggu
Fufeng biotechnologies Co., Ltd. and Shandong Fufeng Fermentation Co., Ltd.
(2013), p.4.
Ibid.
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differences can be quantified by one of three fixed thresholds defined by the
Cohen’s d test. And the difference is considered significant if the calculated
Cohen’s d coefficient is equal to or exceeds the large (i.e. 0.8) threshold40.
In the second stage, the USDOC applies a ratio test to assess the extent of
the significant price differences for all sales as measured by the Cohen’s d test41.
If the ratio of the value of sales that pass the Cohen’s d test to the value of all
sales account for 66% or more, the USDOC uses the W-T comparison
methodology with zeroing for all transactions as it considers targeted dumping
to be pervasive42. On the other hand, if that share is 33% or less, it uses the WW comparison methodology for all transactions. If that share is between 33%
and 66%, it uses the W-T comparison methodology only for transactions which
pass the Cohen’s d test.
Finally, if previous stages demonstrate the circumstantial evidence of
targeted dumping, then the USDOC applies a meaningful difference test by
comparing dumping margins calculated by between the W-W comparison
methodology and the W-T comparison methodology. If the difference is
meaningful, the USDOC considers that the W-W comparison methodology
cannot take into account such a price difference appropriately. As criteria to
determine 'meaningful’, USDOC suggests two conditions: First, there is a 25%
relative change in the weighted-average dumping margin between the averageto-average method and the alternative method, or second, the resulting
weighted-average dumping margin moves across the de minimis threshold.

40
41
42

Ibid.
Ibid.
Mcfarland (2015), p.9.
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Table 3 Structure of Differential Pricing Methodology43
For identical model (i.e. identical CONNUM)
Transaction No.
1
2
3
4
5
6
7
8
9

Customer
A
A
A
B
B
B
C
C
C

Time Period
2Q
2Q
3Q
3Q
3Q
1Q
1Q
2Q
1Q

Destination
Seoul
Incheon
Incheon
Incheon
Seoul
Seoul
Busan
Busan
Busan

Net Price
310.00
310.00
310.00
400.00
300.00
200.00
280.00
270.00
250.00

Transaction No.

Customer

Net Price

Qty

Weighted
Average
Price

1
2
3
4
5
6
7
8
9

A
A
A
B
B
B
C
C
C

Transaction No.

Customer

4
5
6
1
2
3
7
8
9

B
B
B
A
A
A
C
C
C

Transaction No.

Customer

7
8
9
1
2
3
4
5
6

C
C
C
A
A
A
B
B
B

Qty
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Cohen's d test
(1) Purchasers

43

310.00
310.00
310.00
400.00
300.00
200.00
280.00
270.00
250.00

Net Price

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Qty

400.00
300.00
200.00
310.00
310.00
310.00
280.00
270.00
250.00

Net Price
280.00
270.00
250.00
310.00
310.00
310.00
400.00
300.00
200.00

310.00

283.33

60.74

Weighted
Average
Price

Standard
Deviation

300.00

81.65

288.33

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Reconstructed from the LG Case Brief, p.29.

266.67

23.39

57.95

0.62

3,688.89

Cohen's d test
2

STDEVP Denominator Numerator

Effect Size

6,666.67

11.67

0.19

547.22

Effect Size

155.56

41.92
305.00

26.67

Cohen's d test
Standard
Deviation STDEVP2 Denominator Numerator
12.47

Effect Size

0

60.06

Weighted
Average
Price
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0

42.95

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Qty

Cohen's d test
Standard
Deviation STDEVP2 Denominator Numerator

3,358.33

(38.33)

(0.91)

Cohen's d test (Cotn'd)
(2) Time Periods
Transaction No. Time Periods
6
7
9
1
2
8
3
4
5

1Q
1Q
1Q
2Q
2Q
2Q
3Q
3Q
3Q

Transaction No. Time Periods
1
2
8
6
7
9
3
4
5

2Q
2Q
2Q
1Q
1Q
1Q
3Q
3Q
3Q

Transaction No. Time Periods
3
4
5
6
7
9
1
2
8

3Q
3Q
3Q
1Q
1Q
1Q
2Q
2Q
2Q

Net Price
200.00
280.00
250.00
310.00
310.00
270.00
310.00
400.00
300.00

Net Price

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Qty

310.00
310.00
270.00
200.00
280.00
250.00
310.00
400.00
300.00

Net Price

Weighted
Average
Price

Qty

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

310.00
400.00
300.00
200.00
280.00
250.00
310.00
310.00
270.00

243.33

33.00 1,088.89

316.67

39.86 1,588.89

36.59

Weighted
Average
Price

Standard
Deviation

296.67

18.86

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

(73.33)

290.00

Effect Size

(2.00)

Cohen's d test
2

STDEVP Denominator Numerator

Effect Size

355.56

45.22

Weighted
Average
Price

Qty

Cohen's d test
Standard
Deviation STDEVP2 Denominator Numerator

6.67

0.15

61.10 3,733.33

Standard
Deviation

Cohen's d test
2

STDEVP Denominator Numerator

336.67

44.97 2,022.22

270.00

37.86 1,433.33

41.57

66.67

Effect Size

1.60

(3) Regions
Transaction No.

Regions

1
5
6
2
3
4
7
8
9

Seoul
Seoul
Seoul
Incheon
Incheon
Incheon
Busan
Busan
Busan

Net Price
310.00
300.00
200.00
310.00
310.00
400.00
280.00
270.00
250.00

Weighted
Average
Price

Qty
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
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Standard
Deviation

Cohen's d test
2
STDEVP Denominator Numerator

270.00

49.67 2,466.67

303.33

48.19 2,322.22

48.93

(33.33)

Effect Size

(0.68)

Cohen's d test (Cotn'd)
Transaction No.

Regions

2
3
4
1
5
6
7
8
9

Incheon
Incheon
Incheon
Seoul
Seoul
Seoul
Busan
Busan
Busan

Transaction No.

Regions

7
8
9
2
3
4
1
5
6

Busan
Busan
Busan
Incheon
Incheon
Incheon
Seoul
Seoul
Seoul

Net Price

Qty

310.00
310.00
400.00
310.00
300.00
200.00
280.00
270.00
250.00

Net Price

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Qty

280.00
270.00
250.00
310.00
310.00
400.00
310.00
300.00
200.00

1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Weighted
Average
Price

Standard
Deviation

340.00

42.43

1,800.00

268.33

36.25

1,313.89

Weighted
Average
Price

Standard
Deviation

266.67

12.47

155.56

305.00

57.95

3,358.33

Cohen's d test
2

STDEVP Denominator Numerator

39.46

71.67

Effect Size

1.82

Cohen's d test
2

STDEVP Denominator Numerator

41.92

(38.33)

Effect Size

(0.91)

Ratio test

Purchaser C
Quarter 1
Quarter 3
Incheon
Busan
TOTAL

Cohen's d
(0.91)
(2.00)
1.60
1.82
(0.91)

Result
Too Low
Too Low
Too High
Too High
Too Low

% of Total Sales Value
30.42%
7.60%
38.40%
11.79%
0.00%
88.21%

c.f. transactions involved in Purchaser C are excluded
c.f. transactions involved in Purchaser C, Quarter 1 or Quarter 3 are excluded
c.f. transactions involved in Purchaser C, Quarter 1 or Quarter 3 are excluded
=> the W-T comparison methodology for all transactions

Meaningful difference test

Transaction No.
1
2
3
4
5
6
7
8
9

Net Price
310.00
310.00
310.00
400.00
300.00
200.00
280.00
270.00
250.00

Qty
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00
1.00

Unit dumping margin
with zeroing
0.00
0.00
0.00
0.00
0.00
100.00
20.00
30.00
50.00

Average NV(e.g.)

300.00

Average EP

292.22

total dumping margin

200.00

Unit dumping margin

dumping rate

7.60%

Dumping rate

Difference between W-W and W-T

185.71%

Conclusion
The Department applies the W-T comparison methodology to all transactions.
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7.78
2.66%

The DPM, in spite of a statistical technique underlying for its analysis,
has been condemned by exporters and critics. Among a number of flaws, the
arguments focusing on structural problems of the DPM are as following:
First, the DPM is problematic in that the group definitions are arbitrary.
Exporters argued that there is no factual or legal basis upon which groups are
divided by census regions or quarterly basis.
Second, in critics’ view, Cohen’s d test is not an appropriate rule for
investigating targeted dumping. Because the effect size measured by Cohen’s d
statistic depends on standard deviations that are affected by the definition of
groups, Cohen’s d test may be difficult to interpret. Also, it is not an accepted
measure of significance, and therefore it does not ensure that a difference is in
fact significant in a particular factual context. In other words, the use of the 0.8
threshold is not suited to a test of targeted dumping.
Third, there are two computational issues in calculating Cohen’s d
statistic. One is related to the pooled standard deviation, and the other is smallsample bias. The USDOC measures the pooled standard deviation of the test
and comparison groups by calculating the variance of each group, adding the
two variance, dividing by two, and then taking the square root, without any
consideration of quantity of each group. Because the USDOC in effect assumes
the same weight to each group, it skews the result by putting less weight per
observation on the observation in the larger groups. Given that the comparison
groups are generally larger, the USDOC’s formula likely underestimates the
pooled standard deviation and leads to overestimation of the Cohen’s d Test.
Moreover, when based on only a few quantities, the estimated value tends to be
farther from zero than the true value. Therefore, if the USDOC bases test
groups on narrowly defined products, test and comparison groups may have
very few quantities, and it results in substantial bias.
25

Fourth, the USDOC improperly aggregates the separate results of its
differential pricing analysis and thereby fails to identify a proper ‘pattern’ of
export prices which differ significantly.
As regards the use of zeroing in the DPM, it is inconsistent with the
WTO jurisprudence in some aspects. The USDOC uses zeroing for transactions
found not to involve targeted dumping when more than 66% of sales pass
Cohen’s d test. In addition, when the ratio of sales that pass Cohen’s d test is
between 33% and 66%, any negative dumping margin calculated by the W-W
methodology is increased to zero.
In spite of these flaws intrinsic in the DPM, the USDOC is currently
testing the existence of targeted dumping through the DPM. The legal findings
of US – Washing Machines resolves only a few problems of the DPM.
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IV. WTO DSB’s Decision on Targeted Dumping

1. Law Cases Prior to US – Washing Machines (DS464)
In the WTO, argument on the W-T comparison methodology was first
introduced in US – Softwood Lumber V (Art. 21.5). More precisely, while the
Panel in US – Softwood lumber V outlawed zeroing in the context of the W-W
comparison, it had noted that zeroing is allowed in respect of the T-T
comparison or the W-T comparison44. Hence, the US tried zeroing under the TT comparison in its administrative reviews in order not to violate the rulings in
US – Softwood Lumber V and it newly ignited legal justification of zeroing in
the T-T context.
In US – Softwood Lumber V (Art. 21.5), the AB, while relying most of its
reasoning on the term ‘margin of dumping’, found that ‘the transaction-specific
comparisons with zeroing cannot be considered “margins of dumping” within
the meaning of Article 2.4.2’45 because ‘all of the results of the transactionspecific comparisons should be included in the aggregation for purposes of
calculating the margins of dumping’ 46 . More specifically, ‘the grammatical
construction of this sentence strongly confirms "that the term 'margins of
dumping' have same meaning for each of the two calculation methodologies to
which it applies”’ 47 , and thus ‘it would be illogical to interpret the T-T

44
45
46
47

Panel Report, US – Softwood Lumber V, footnote 361.
Appellate Body Report, US – Softwood Lumber V (Art.21.5), para. 94.
Ibid., para. 88.
Ibid., para. 89.
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comparison in a manner that would lead to results that are systematically
different from those obtain under the W-W comparison’48.
In addition, the AB addressed the second sentence of Article 2.4.2 as the
Panel considered mathematical equivalence argument in support of zeroing. The
AB criticized that the Panel wrongly extended the interpretation of ‘margins of
dumping’ to an exception to the two normal methodologies, namely, the W-T
methodology, given that the US had never applied that methodology49. The AB
further noted that it had not been proven that mathematical equivalence would
always exist in the result of the W-W comparison and the W-T comparison.
And even assuming that there might be a mathematical equivalence, the AB
found that prohibition of zeroing under the T-T comparison would not make the
second sentence of Article 2.4.2 ineffective50. On the contrary, the AB noted
that ‘the use of zeroing under the two ‘normal’ comparison would enable an
authority to capture pricing pattern constituting ‘targeted dumping’, thus
rendering the third methodology inutile’51.
As the US continued to develop its zeroing practice in a way not directly
covered by precedent rulings, after US – Softwood Lumber V (Art. 21.5),
zeroing issue was raised in respect of the W-T comparison. In US – Zeroing
(EC), the EC challenged the US’s use of the W-T comparison in administrative
reviews. The AB ruled that zeroing practice applied by the US in administrative
reviews violated Article 9.3 of the ADA (relating to duty assessment review)
and Article VI:2 of the GATT 1994, because total amount of anti-dumping
duties collected exceeded the exporter’s margins of dumping for the product as
48
49
50
51

Ibid., para. 93.
Ibid., para. 96, 97.
Ibid., para. 99.
Ibid., para. 100.
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a whole52.
Meanwhile, as to whether Article 2.4.2 is applicable or not to
administrative reviews under Article 9.3, the AB did not express any view
because it did not find it necessary to resolve the zeroing issue in the
administrative reviews through an examination of Article 2.4.253. Prior to the
AB’s findings, the Panel concluded that Article 2.4.2 applied the ‘original
investigation’ only and thus the use of asymmetric methodology in
administrative reviews by the US was not inconsistent with Article 2.4.2 54 .
Importantly, the Panel considered that Article 2.4.2, by allowing for a third and
asymmetrical method for establishing a margin of dumping, necessarily permits
zeroing. The Panel further recognized that ‘the rationale of Article 2.4.2 is
undermined if asymmetry and zeroing are proscribed in all circumstances as
practices that are inherently unfair by Article 2.4’ 55 , and therefore ‘zeroing
cannot be considered to be unfair under all circumstances per se, and the Article
2.4 requirement to make a fair comparison does not therefore prohibit
zeroing’56.
US – Zeroing (Japan) addressed the full range of zeroing issues: model
zeroing based on the W-W comparison, simple zeroing based on the T-T
comparison, and zeroing in periodic reviews 57 . The AB clarified again that
zeroing is prohibited under the T-T comparison and under any types of antidumping proceedings. In particular, the AB clearly enunciated the exceptional
use of the W-T methodology for the purpose of addressing ‘targeted dumping’.
52
53
54
55
56
57

Appellate body Report, US – Zeroing (EC), para.127, 133.
Appellate Body Report, US – Zeroing (EC), para. 164.
Panel Report, US – Zeroing (EC), para. 7.220, 7.223.
Ibid., para. 7.263.
Panel Report, US – Zeroing (EC), para. 7.266.
Mavroidis (2008), p.77.
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It further referred to the applicable scope of the W-T methodology as being
‘limited than the universe of export transactions to which the symmetrical
comparison methodologies would apply’58.
To sum up, the foregoing case laws have established a clear rule that
zeroing is WTO-inconsistent practice. However, they abstained from making
any rulings regarding the permissibility of zeroing in the application of W-T
comparison, because they never had faced with the exact case in which the W-T
comparison should have applied. Now, in US – Washing Machines, the Panel
provides a new set of guidance regarding the interpretation of the second
sentence of Article 2.4.2, including whether and how zeroing can be occurred.

2. US – Washing Machines (DS464)
1) Background
This dispute concerns the application of the second sentence of Article
2.4.2, the so-called “targeted dumping” practices, of the USDOC in antidumping proceedings for large residential washers imported from Korea. Korea
brought this dispute to the WTO dispute settlement system59 in condition where
there was no WTO jurisprudence established regarding targeted dumping
practices. The Panel report was circulated60 almost two years and three months
after Korea requested the establishment of Panel on 5 December 2013. Korea
and the United States are currently each appealing certain issues of law and
58
59

60

Appellate Body Report, US – Zeroing (Japan), para. 135.
The consultation request was submitted to the WTO DSB on 29 August 2013.
WT/DS464/1 (dated 3 September 2013)
WT/DS464/R (dated 11 March 2016)
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legal interpretation developed in the Panel report, WT/DS464/R61.
Table 4 Dumping Margins for Korean Washers Exporters
Producer

Dumping margin (percent ad valorem)

Daewoo

82.41

LG

13.02

Samsung

9.29

All others

11.86

Figure 2 US Imports of Large Residential Washers
Unit: Thousand $
1,200,000
1,000,000
China

800,000

Mexico
600,000

Korea

400,000

Germany

200,000
0
2009

2010

2011

2012

2013

2014

Data Source: Data have been compiled from tariff and trade data from the US Department of
Commerce and the US International Trade Commission. < https://dataweb.usitc.gov/>

As seen in Figure 2, Korean producers moved its manufacturing facilities
to China in order to continue the production of large residential washers
(“LRW”). Subsequently, Whirlpool Corporation, a domestic producer of LRWs,

61

And Addendum thereto, WT/DS464/R/Add.1 (dated 11 March 2016)
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filed the petition for AD investigation on 16 December 2015, as it did so against
the same products imported from Korea and Mexico in 2011. In response to the
petition, LG Electronics USA, Inc. and Nanjing LG-Panda Appliances Co., Ltd.
and Samsung Electronics America, Inc. and Suzhou Samsung Electronics Co.,
Ltd, which are importers and foreign producers of LRWs, participated in the
investigation.62
2) Main Findings
Concerning the USDOC’s application of the W-T comparison
methodology in the Washers anti-dumping investigation, the Panel examined
whether the USDOC’s application met the requirements largely consisting of
three parts, as enumerated in the second sentence of Article 2.4.2 of the ADA.
And then, the Panel examined whether the USDOC’s current methodology to
find the existence of targeted dumping in its administrative reviews, DPM, was
inconsistent “as such” with the WTO, and zeroing under the W-T comparison
methodology is was inconsistent “as such” with the WTO, respectively. The
second sentence of Article 2.4.2 can be segregated into three parts as following,
i.e. methodology clause, pattern clause, and explanation clause.
“(1) A normal value established on a weighted-average
basis may be compared to prices of individual export transactions
(methodology clause) (2) if the authorities find a pattern of
export prices which differ significantly among different
purchasers, regions or time periods (pattern clause), and (3) if an
explanation is provided as to why such differences cannot be
taken into account appropriately by the use of a weighted62

Large Residential Washers from China, Investigation No. 731-TA-1306
(Preliminary), publication 4591, p.1, dated February 2016.
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average to weighted-average or transaction to transaction
comparison (explanation clause).”63
(1) Claim regarding the methodology clause
The USDOC applied the W-T comparison methodology to all export
transactions, including export transactions falling outside of the relevant
patterns. Korea claimed that the USDOC acted inconsistently with the second
sentence of Article 2.4.2 because the W-T comparison methodology may only
be applied to transactions falling within the relevant patterns64.
The Panel considered that the term “individual” indicates that the W-T
comparison will not involve all export transaction, but certain export
transactions identified individually. In addition, it noted that the term “such
differences” in the explanation clause also supported that the explanation clause
related to pattern transactions only. In conclusion, the Panel found that the W-T
comparison methodology should only be applied to transactions that constitute
the “pattern of export prices which differ significantly among different
purchasers, regions or time periods”.
(2) Claim regarding the pattern clause
As regards the pattern clause, Korea contended that the USDOC must
qualitatively assess why prices differ, and whether such differences reflect what
can reasonably be inferred as targeting conduct. Panel noted, in precedent cases
such as US-Large Civil Aircraft (2nd complaint), that the AB did not consider
the reasons when they assessed the significance of lost sales. While the Panel
agreed that the term “significantly” could be assessed in qualitative terms as
63
64

The second sentence of Article 2.4.2 (numbers and parenthesis added).
Panel Report, US – Washing Machines, para.7.11.
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well as in quantitative terms, it clarified that these aspects of significance
pertained to how the relevant prices differ, not why they differ65. Accordingly,
the Panel rejected Korea’s claim that the USDOC acted inconsistently with the
second sentence of Article 2.4.2 in the Washers anti-dumping investigation by
determining the existence of pattern-transactions on the basis of purely
quantitative criteria, without any qualitative assessment of the reasons for the
relevant price differences.
(3) Claims regarding the explanation clause
The USDOC claimed that they determined in the Washers anti-dumping
investigation that the relevant export price differences could not be taken into
account “appropriately” by the W-W comparison methodology because (a) the
averaging in that methodology conceals price differences and (b) the margin of
dumping calculated using that methodology was “‘materially’ or ‘meaningfully’”
lower than the margin calculated using the W-T comparison methodology66.
The Panel divided its analysis concerning “explanation clause” into two parts.
First part relates to the precise meaning of “appropriate” consideration for the
relevant price differences. The other part is whether an investigating authority is
required to explain why the T-T comparison methodology as well as the W-W
comparison methodology cannot take into account the pattern clause.
First of all, the Panel notes that the second sentence of Article 2.4.2 does
not provide any guidance for determining “appropriateness” when the authority
explains that the W-W or T-T comparison methodologies cannot take
“appropriate” account of the relevant price differences. Instead, according to the
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AB’s ruling in US – Anti-Dumping and Countervailing Duties (China), the
Panel decided to interpret “appropriateness” reflecting attendant factual
circumstances. In the Panel’s view, the explanation clause is needed because
there may be factors other than targeted dumping that may cause export prices
to differ significantly among different purchasers, regions or time periods. In
other words, considering that the object and purpose of the second sentence of
Article 2.4.2 concerns the unmasking of targeted dumping67, the Panel regards
that the W-T comparison methodology should be used only for targeted
dumping cases. To make it possible, the authority must analyze prevailing
factual circumstances and explain whether price differences can be taken into
account “appropriately”. In other words, the Panel interpreted the explanation
clause in a way that “an explanation should be provided as to whether factors
other than targeted dumping was taken into account to avoid the second
sentence being applied in factual circumstances which is not related to targeted
dumping”68.
Seasonal discounting, the so-called “Black Friday” exists in Korea as
well as the United States, causing the same fall in domestic price and export
price. According to the interpretation mentioned above, regarding big sales
during the specific time-period, which can be commonly applied to both
domestic sales and export sales, as one of the most representative activities to
promote sales of consumer goods, one of the ‘normal’ comparison
methodologies can take into account the pattern of export prices appropriately.
Based on the reasoning above, the Panel found that USDOC acted
inconsistently with the explanation clause of the second sentence of Article
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2.4.2., because they failed to consider whether the factual circumstances
surrounding the relevant price differences were suggestive of something other
than targeted dumping, just focusing on the difference between the margin of
dumping calculated by W-W comparison methodology and W-T comparison
methodology.
Concerning the first analysis in explanation clause, the Panel only
emphasized on the obligation of the authority that it must provide the specific
reason and explain why it must resort to the exceptional comparison method. It
remained silent about the obligation to explain why it was not possible at all to
account for price differences using the normal comparison method. Instead, the
Panel mentions that inherent aspect of the W-W comparison methodology to
conceal the difference between individual export prices by averaging and
simple consideration of difference in margin calculation by two methodologies
cannot be an appropriate “explanation” as to why that methodology cannot
taken into account the relevant pattern of price differences.
Second, Korea claimed that the USDOC should explain why the relevant
price differences could not be taken account appropriately by the T-T
comparison methodology as well as by the W-W comparison methodology. The
Panel simply broke the explanation clause into several components such as “a”,
“or”, or “comparison”. It found that the indefinite Article(“a”) combined with
the disjunctive(“or”), coupled with the use of the term “comparison” in the
singular, together suggest that the requisite explanation need only be provided
in respect of one type of comparison, be it W-W “or” T-T69. More importantly,
for the reason to allow that the authority may choose between two normal
methodologies to satisfy the explanation clause, the Panel considered that the
69
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precedent70 could be applied equally in the second sentence of Article 2.4.2 as
well, even though it concerned the first sentence of Article 2.4.2.
(4) Claims concerning the WTO-consistency of the DPM “as such”
In this dispute, measures at issue raised by Korea broadly covered any
determination in the anti-dumping proceedings including all subsequent reviews
following the original investigation. Therefore, Korea requested the Panel to
address the claim concerning DPM “as such” which has replaced the Nails II
methodology as a tool to detect targeted dumping in administrative reviews.
Korea claimed that the DPM is inconsistent with the second sentence of
Article 2.4.2 in five aspects. Three aspects out of five were same argument
addressed in the Nails II methodology in the Washers anti-dumping
investigation: (1) the scope of application of the W-T comparison methodology
regarding the methodology clause, (2) necessity of qualitative assessment
regarding the pattern clause, and (3) appropriate consideration regarding the
explanation clause. With regard to those three claims, the Panel drew the same
conclusions as it did in the context of Nails II methodology.
Korea’s fourth claim concerning the DPM was that the DPM did not
identify a “pattern” of significant price differences among different purchasers,
regions or time periods, but simple compares each individual transaction with
the exporter’s other export prices 71 . To be specific, Korea identified three
respects in which the DPM failed to identify a “pattern” for a particular
purchaser, region or time period.
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“a. By analyzing price variation only at the level of
individual models of the product concerned, the DPM did not
analyze whether export prices differ significantly at the level of
particular purchasers, regions or time periods (the so-called
“vertical variation” issue);
b. By aggregating price variation across all purchasers (or
across regions or across time periods), the DPM did not analyze
whether export prices differ among different purchasers, regions
or time periods (the so-called “horizontal variation” issue);
c. By aggregating price variation among the three different
categories, the DPM undertakes an “apples and oranges” analysis
of unrelated price variation (the so-called “cross-category
variation” issue).”72
The Panel, giving weight on the term “or”, considered that the pattern
clause excluded the possibility of establishing a “pattern” across the three
categories, i.e. purchasers, regions, or time periods, cumulatively. It was also of
the view that a “pattern” of significant price differences “among” different
purchasers must be found in the price variation within a group of purchasers,
given the meaning of the word “among” in the second sentence of Article 2.4.2.
Therefore, the Panel found that the DPM is inconsistent “as such” with the
second sentence of Article 2.4.2 by aggregating price variation across all
purchasers, regions or time periods and by aggregating price variation among
the three different categories.
Concerning the DPM as such, Korea finally claimed that the DPM set
any negative W-W comparison result to zero when aggregating the two
intermediate dumping calculations when applying a mixed comparison
methodology
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“essentially a new form of zeroing74” was inconsistent with Articles 2.4 and
2.4.2 at the same time.
In order to address this issue, the Panel first reviewed the intent of the
second sentence of Article 2.4.2. Given that this provision is designed to enable
an investigating authority to focus on pattern transactions to unmask targeted
dumping that would be otherwise masked by non-pattern transactions, the Panel
was of view that providing offset for negative dumping in respect of nonpattern transactions would be at odds with the object and purpose of the second
sentence.
In previous cases, the AB had limited the scope of application of the W-T
comparison methodology75 while referring to the “fundamental discipline” that
“dumping” and “margins of dumping” pertain to an exporter or foreign
producer, and to the “product” (as a whole)76. As regards some tension arising
from these two findings, the Panel considered that an investigating authority
was entitled to have particular regard in respect of pattern transactions and
could support the AB’s position on “fundamental discipline” by reflecting the
value of total exports of the individual exporter in the denominator when
calculating dumping rate.
The Panel also refuted Korea’s argument that the failure to provide
offsets in respect of negative dumping for non-pattern transaction is “essentially
a new form of zeroing”77. The Panel disagreed that the AB’s ruling against
zeroing should be applied to the circumstance where the W-W and W-T
comparison methodologies are mixed, in light of the intent of the second
74
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sentence. Moreover, as a salient reason for the necessity of systemic
disregarding, the Panel referred to the mathematical equivalence with the results
of an application of the W-W comparison methodology to all transactions78.
Korea also contended that the use of systemic disregarding under the
DPM is “as such” inconsistent with “fair comparison” stipulated in Article 2.4
because systemic disregarding allows unlawfully higher dumping margin and
makes a positive determination more likely. However, the Panel, placing more
weight on the intent of the second sentence of Article 2.4.2 that an investigating
authority can unmask the dumping by pattern transactions that would be
otherwise masked by non-pattern transactions, did not accept the Korea’s
Article 2.4 “fair comparison” claim.
(5) Zeroing in the context of the W-T comparison methodology
Korea claimed that the measure whereby the USDOC applied zeroing in
the context of the W-T comparisons in original investigations and reviews is
inconsistent “as such” with the second sentence of Article 2.4.2, Article 2.1 and
2.4 of the AD Agreement, and Article VI:1 of the GATT 1994 79 . Korea
submitted that nothing in the second sentence of Article 2.4.2 to suggest that
zeroing is somehow permissible in that context, while impermissible in the
context of all other anti-dumping proceedings. On the other hand, United States
asserted that the AB has expressly stated that it has not ruled on the question of
whether or not zeroing is permissible under the W-T comparison methodology
when the requirements of the second sentence of Article 2.4.2 are satisfied.
The Panel, in light of previous findings of the AB concerning zeroing,
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concluded that the USDOC’s use of zeroing in the context of the W-T
comparison methodology is also “as such” inconsistent with the second
sentence of Article 2.4.2. Even though the Panel interpreted the second sentence
as involving particular emphasis on the exporter’s pricing behavior regarding
pattern transactions, the Panel considered that the entirety of dumping margin
within pattern transactions should be taken into account.
As regards Korea’s “as such” claims under Article 2.4, the Panel
maintained the same view with previous rulings of the AB that the use of
zeroing could not be viewed as involving a ‘fair comparison’ within the
meaning of the first sentence of Article 2.4.
The Panel also sided with Korea’s “as such” claims under Article 9.3
regarding the use of zeroing in administrative reviews, because zeroing, which
was found to be violating Article 2.4 and 2.4.2, would otherwise lead to the
violation of Article 9.3 stipulating that the amount of the anti-dumping duty
shall not exceed the margin of dumping as established under Article 2.
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V. Structural Issues of Targeted Dumping

The salient issues in this dispute can be divided into two aspects. One is
whether it is practically feasible that investigating authorities find the existence
of targeted dumping by fully reflecting conditions provided for in the second
sentence of Article 2.4.2. The other is how the zeroing issue should be treated in
targeted dumping circumstances.

1. Feasibility of the Targeted Dumping Provision
The Panel in the US – Washing Machines has examined various issues on
whether the USDOC’s analyses for targeted dumping by Nails II Methodology
in

the

Washers

anti-dumping

investigation

and

Differential

Pricing

Methodology (DPM) in subsequent reviews meet the requirements articulated
in the second sentence of Article 2.4.2.
Among a couple of arguments, the following three findings are worthy to
note. The first is that the W-T comparison should only be applied to patterntransactions. The Panel reaffirmed the applicable scope of the second sentence
of Article 2.4.2 ruled by the AB in the US – Zeroing (Japan). The second is,
when an authority examines the pattern clause, it is not required to qualitatively
assess why prices differ, and whether such differences reflect the alleged
targeting conduct. Finally, an authority should examine attendant factual
circumstances regarding the explanation clause.
The Panel’s interpretation of the second sentence of Article 2.4.2, as a
stepping-stone to deal with targeted dumping issue, provides the basic
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framework in which the W-T comparison may be applied. Above all, it shows
that the Panel’s overall approach sought to limit the use of the W-T comparison
to exceptional circumstances which can be inferred as target conducting.
However, notwithstanding the Panel’s findings mentioned above, the current
targeted dumping provision may still lead to arbitrary application of the W-T
comparison for the following reasons.
First, the provision does not provide specific guidance on what
constitutes targeted dumping. In light of the negotiation history, the provision
was deliberately added to prevent predatory pricing behavior resulting from a
market penetration strategy80. However, the issue on the scope of W-T remedy
aroused controversy even between commentators when the USDOC revised its
anti-dumping regulations to conform to the URAA in 199781.
In US – Washing Machines, the Panel did not clarify what kind of
factual circumstances can be taken into account regarding explanation clause so
that an authority can find an absence of targeted dumping. In fact, the Panel
mentioned the cost variance of an exporting company during the POI as a factor
other than targeted dumping. However, it still leaves the question open as to
whether commercial practice such as discounting during the holiday season can
80
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be treated appropriately in the explanation clause. In this regard, there is still a
possibility of arbitrary interpretation as to what can be regarded as targeted
dumping.
Second, the definition of targeted group is also ambiguous. In order to
examine the existence of targeted dumping, an authority needs to divide the
regions or POI into manageable size enough to identify the pattern of prices.
While the USDOC had previously conducted its analysis based on petitioner’s
allegation, now it divides data by customers, census regions and quarters. An
authority’s such a discretion in defining the targeted group would, in a greater
or less degree, influence the finding of targeted dumping.
Third, regarding the pattern clause, an authority may arbitrarily interpret
the significant difference in prices. Nails test had been criticized for unfounded
criteria by which an authority examines whether prices of targeted groups are at
more than 1 standard deviation below the weighted-average price of all sales
and subsequently determines whether the difference between weighted-average
price of sales to the allegedly targeted group and the next higher weightedaverage price of sales for a non-targeted group exceeds the average price gap
between non-targeted group. Besides, as regards the DPM, many exporters and
interested parties pointed out inappropriateness of application of Cohen’s d test
in determining whether prices differ significantly among purchasers, regions, or
time periods.
In sum, current targeted dumping provision and its interpretation by the
Panel reveal the lack of more narrow and precise guidance necessary to
implement the inherent object and intent of the provision, i.e. unmasking target
dumping. This problem may ultimately influence the feasibility of the second
sentence of Article 2.4.2, depending on how strictly or abusively an authority
implements the provision.
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2. Zeroing Issue in Targeted Dumping Circumstances
Another key issue is acceptability of zeroing in the context of targeted
dumping. Regarding applicable scope of targeted dumping provision, the
Panel’s finding that the W-T comparison methodology should only be applied
to pattern-transactions clarifies that calculation of dumping margin under
targeted dumping circumstances necessarily involves the combination of the WW (or T-T) comparison and the W-T comparison. As a consequence, in US –
Washing Machines, the Panel analyzes two different situations, respectively, i.e.
where any negative dumping margin from the normal comparison is set to zero
when the W-T comparison is combined with the normal comparison, and where
zeroing occurs within the application of the W-T comparison.
As seen in the Chapter IV, the Panel’s findings suggest mutually
contradictory conclusions concerning the zeroing practice. Put differently, the
Panel allows zeroing the negative dumping margin incurred by the W-W
comparison when the W-T comparison is combined with the W-W comparison,
whereas it disallows zeroing in the context of the W-T comparison.
As the main reason of allowing for zeroing, the Panel puts an emphasis
on the intent of the second sentence of Article 2.4.2 that an authority should
have special regard to low-priced transactions to a particular "target". However,
this is in conflict with ‘fair comparison’ of Article 2.4 and ‘fundamental
discipline’ referred to by the AB that ‘dumping’ and ‘margin of dumping’
pertain to an exporter, and to the ‘product’ (as a whole), taking into account all
export transactions of the exporter concerned 82 . On the other hand, it is
inevitable to apply ‘systemic disregarding’ in targeted dumping circumstance
when considering two aspects, first, mathematical equivalence between the
82
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result of the W-W comparison and that of the W-T comparison, and second, the
intent of the second sentence of Article 2.4.2, i.e. unmasking targeted dumping.
The mathematical equivalence issue is a key element to buttress
‘systemic disregarding’. As seen in Figure 3, total dumping margins calculated
by (1) the W-W comparison, (2) the W-T Comparison, and (3) combination of
the W-W comparison and the W-T comparison are equivalent each other. Given
that an authority is not obliged to make any effort in order to produce different
result when it applies different methodologies, the dumping margin calculated
by an authority’s well established practice would be normally same irrespective
of comparison methodologies. Therefore, the AB’s finding83 in US – Softwood
Lumber V (Art. 21.5) that mathematical equivalence between the W-W
comparison and the W-T comparison without zeroing would be limited to a
specific set of circumstances was, wrong.
Figure 3 Result of Dumping Margin Calculation
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𝑎1𝑥1 + 𝑎2𝑥2 + 𝑎3𝑥3
=(
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Total Dumping Margin using the W-T Comparison for targeted

dumping and the W-W Comparison for non-targeted dumping
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From this analysis, it is clear that some form of zeroing should be
necessarily permitted if one wants to ensure any effect of the second sentence of
Article 2.4.2. Under this situation, could zeroing in the context of the W-T
methodology not be inconsistent with WTO’s persistent jurisprudence against
zeroing? Also, would the Panel’s two incoherent findings on the zeroing issue
be the appropriate interpretation of the targeted dumping provision?
As for the first question, it is clear that the ADA does not contain an
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express prohibition or permission of zeroing84. GATT/WTO cases have already
shown a sharp divergence between disputing parties – or even between the
Panel and the AB – on the perception of the existence of dumping margin.
Getting a ticket for speeding85 is a good analogy to describe this divergence. If
one drove too fast and got a ticket for speeding, the driver cannot appeal based
on the fact that he drove at average speed below the limit. Meanwhile, others
refer to another type of speeding ticket by which a driver get a ticket only if the
average speed exceeds the limit at a specific distance he drove. AB’s consistent
prohibition of zeroing and its discontent by some of Panels might indicate this
perception gap about the meaning of dumping.
The Panel on US – Washing Machines, in consonance with WTO’s
jurisprudence, found that zeroing in the context of the W-T methodology is ‘as
such’ inconsistent with Article 2.4.2, 2.4, and 9.3. Nevertheless, precedent cases
and the negotiation history of the UR could provide different implications in
relation to targeted dumping in two ways. First, ‘margin of dumping’ may be
differently interpreted in the context of targeted dumping, as compared with
circumstances in which normal methodologies apply. The Panel on US –
Washing Machines recalls that the four fundamental concepts for the
determination of ‘margin of dumping’ would apply regardless of the
comparison methodology86. However, in fact, those concepts have been referred
to for two normal methodologies only. Furthermore, while ‘margin of dumping’
is a unitary concept and the two methodologies are alternative means to capture
it87, there is a room for interpretation as to whether ‘margin of dumping’ could
84
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have the same meaning for the third asymmetric methodology. If ‘margin of
dumping’ is found to be interpreted in a different manner under the W-T
methodology, it might not be necessarily required that an authority should take
into account all export transactions to establish margins of dumping for the
product as a whole.
Second is concerned with the DSB’s recognition of mathematical
equivalence in previous cases. Since US – Softwood Lumber V (Art. 21.5), the
Panel has stuck to its view that ‘a general prohibition of zeroing would deprive
the methodology provided under the second sentence of Article 2.4.2 of its
effectiveness’88 due to mathematical equivalence. Further, it is noteworthy that
the AB accepted the concept of mathematical equivalence in a limited way. The
AB pointed out that, when assuming the mathematical equivalence, ‘the use of
zeroing under the two ‘normal’ comparison would enable an authority to
capture pricing pattern constituting ‘targeted dumping’, thus rendering the third
methodology inutile’89. Stated reversely, it can be inferred that if one should use
zeroing to avoid the mathematical equivalence, zeroing should be applied to the
third methodology in order to make any effect of it.
Finally, the negotiation history of the UR provides that negotiators had
clearly acknowledged the asymmetry of the W-T comparison as incurred by
zeroing practice. Countries which had preferred the use of weighted-average
prices resisted the US’s long-standing practice of employing the ‘W-T
comparison with zeroing’ during the negotiation. Thus, it is possible to infer
that drafters inserted the exceptional comparison methodology in order to
distinguish from the normal symmetrical comparison methodology, having kept
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in mind that zeroing is allowed within the W-T comparison. In this regard,
considering the nullity of the second sentence of Article 2.4.2 caused by
mathematical equivalence, the W-T methodology’s own nature would function
properly only when it is applied with the use of zeroing.
With full consideration of these mentioned above, it may be still possible
to permit zeroing in the context of the W-T methodology, which is contrary to,
but not inconsistent with the findings that the Panel has made.
On the other hand, even if zeroing is allowed in the context of the W-T
methodology, the Panel’s finding of ‘systemic disregarding’ is a separate,
distinct issue. First of all, it is arguable that disregarding the negative dumping
margin incurred by the normal comparison can be justified by the Panel’s
particular emphasis on the exporter’s targeted dumping behavior. According to
the AB in US – Softwood Lumber V, it observed that Article 2.4.2 contains no
express language that permits an investigating authority to disregard the results
of multiple comparisons at the aggregation stage. By the same token, there is
also no textual basis under Article 2.4.2 that would justify taking into account
the ‘results’ of only the W-T comparison in the process of calculating dumping
margin, while disregarding some of other ‘results’ of the W-W comparison.
Instead, zeroing in the context of the W-T methodology – assuming that
it is allowed – can also achieve the intended purpose of the targeted dumping
provision. In US – Washing Machines, the Panel was of the view that, in light of
the object and purpose of the second sentence, ‘non-pattern transactions should
not mask the evidence of dumping in respect of pattern transaction’. However,
practically, non-pattern transactions are not always understood as non-dumped
transactions. At the same time, within pattern transactions, it is possible that
pattern transactions whose export price is above normal value mask the
existence of dumping regarding pattern transactions whose export price is
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below normal value and therefore zeroing is needed. Practically, an authority
necessarily has to divide the product under consideration into sub-groups,
namely specific types, models or categories and then perform the comparison
for each sub-group. In this process, intermediate result of dumping margin
established for each sub-group can be positive or negative both in the W-W
comparison and the W-T comparison.
Moreover, disregarding any negative dumping margin incurred by the WW comparison is inconsistent with previously well-established rulings against
the zeroing practice under the W-W comparison, in particular, directly with the
first sentence of Article 2.4.2. It may lead to violation of other provisions such
as Article 2.4 (fair comparison) or Article 9.3 (relating to duty assessment
review) by inflating dumping margin. In that sense, it could be a more coherent
ruling to include every dumping margin calculated by the W-W comparison
regardless of plus or minus.
Finally, mathematical equivalence mentioned in earlier cases is
understood as the equivalence of dumping margin calculated by the W-W
comparison and the W-T comparison. In other words, the DSB had dealt with
the permissibility of zeroing in the context of the W-T comparison, not in the
context of the combination of the W-W comparison and the W-T comparison.
The Panel’s finding in US – Washing Machines with regard to systemic
disregarding suggests a completely new guidance in calculation of dumping
margin though, still leaving a question behind as to whether zeroing under the
W-W comparison must be done.
So far, the DSB’s rulings against the practice of zeroing have been made
in the context of the first sentence of Article 2.4.2. Even though they seem to
have binding force on the third asymmetric methodology at first glance, the
DSB’s statements lead to multiple interpretations on permissibility of zeroing in
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the context of the second sentence of Article 2.4.290. At the current stage91, there
must be an incompatible point between the necessity of systemic disregarding
and prohibition of zeroing in the context of the W-T comparison methodology,
and it remains to see in the AB’s findings how this conflict would be concluded.

90
91

See Voon, T. S. (2009), p.228-229.
As of June 2016, the Panel report is under appeal.
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.htm
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VI. Conclusion

This paper analyzed the Panel’s findings of US – Washing Machines and
essential structural problems of targeted dumping from the legal and practical
perspectives. Before the analyses, this paper reviewed historical development of
the targeted dumping provision and understood that the targeted provision was
inserted as an exceptional provision. In addition, it confirmed negotiators of the
UR had common perception that the W-T comparison always involves the use
of zeroing.
This paper also studied evolution of laws and regulations for targeted
dumping in the United States. While the USDOC initially set forth more
specific criteria in a manner that tries to restrict the application of the targeted
dumping provision, it continued to change its analytic framework to be able to
conduct more extensive analysis of targeted dumping by exercising the
discretion intended by the AD statue.
With regard to feasibility of the targeted dumping provision, the
provision and its interpretation by the Panel revealed the lack of more narrow
and precise guidance necessary to implement the inherent object and intent of
the provision, i.e. unmasking target dumping. Despite the major implications by
the Panel, the provision is inherently ambiguous on the matters like what
constitutes targeted dumping, how targeted groups should be defined, and how
significant difference can be measured.
These problems may influence the feasibility of the second sentence of
Article 2.4.2, depending on how strictly or abusively an authority implements
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the provision. It is desirable that the WTO members set fort strict criteria in
domestic legislation in order for the provision to function properly as its own
intent.
As for the zeroing issue, The US – Washing Machines case was expected
to end the long-standing zeroing debates, but now it makes the argument more
complex, problematic. This paper points out the Panel’s incoherent findings on
two separate zeroing issues are arguable respectively. Regarding ‘systemic
disregarding’ matter, it is still questionable that disregarding the negative
dumping margin incurred by the normal comparison could be justified by the
Panel’s particular emphasis on the exporter’s targeted dumping behavior. In
contrast, zeroing under the W-T comparison could be allowed in light of
mathematic equivalence problem or the interpretation of the DSB’s existing
rulings.
This paper’s analysis on structural problems of the targeted dumping
provision heralds both two possibilities: First, by allowing some kind of zeroing,
the WTO would open the possibility of an authority’s abuse again in
establishing the margin of dumping, resulting in the increase of spurious
dumping. Otherwise, the targeted dumping provision would be possibly
nullified by outright prohibition of zeroing. Either way, the zeroing debate
under targeted dumping presents technical and textual shortcomings of the ADA
and the DSB’s arguments. At the same time, it might provide a turning point for
investigating authorities to change their regulatory procedures of anti-dumping
proceedings. It remains to see in the AB’s findings how this conflict would be
concluded
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APPENDIX
List of AD actions taken by the US during 2014-2015
(Type: Original Investigation)
Product

Definitive duty

Use of
DPM?

Comparison
Method in Final
Determination

Prestressed Concrete
Steel Rail Tie Wire*
ID #: A-570-990
Diffusion-Annealed,
Nickel-Plated FlatRolled Steel Products
ID #: A-588-869
Prestressed Concrete
Steel Rail Tie Wire*
ID #: A-201-843
Monosodium
Glutamate*
ID #: A-570-992

24.06.14
31.40%; PRC-wide
35.31%

YES

W-W

29.05.14
45.42% - 77.70%;
All Others 45.42%

YES

W-W

YES

W-W

YES

W-W

Non-Oriented
Electrical Steel*
ID #: A-570-996

03.12.14
PRC-wide
407.52%

NO

FACTS
AVAILABLE

Non-Oriented
Electrical Steel*
ID #: A-428-843
Certain Oil Country
Tubular Goods*
ID #: A-533-857
Monosodium
Glutamate*
ID #: A-560-826
Non-Oriented
Electrical Steel*
ID #: A-588-872
Certain Oil Country
Tubular Goods*
\ID #: A-580-870
Non-Oriented
Electrical Steel*
ID #: A-580-872

03.12.14
98.84%; All
Others 86.29%
10.09.14
2.05% - 9.91%;
All Others 5.79%
26.11.14
6.19%; All Others
6.19%
03.12.14
204.79%; All
Others 135.59%
10.09.14
9.89% - 15.75%;
All Others 12.82%
03.12.14
6.88%; All Others
6.88%

NO

FACTS
AVAILABLE

YES

W-T MIXED

YES

W-W

NO

FACTS
AVAILABLE

YES

W-W

YES

W-W

MALAYSIA

Welded Stainless
Pressure Pipe*
ID #: A-557-815

21.07.14
167.11%; All
Others 22.70%

NO

FACTS
AVAILABLE

MEXICO

Steel Concrete
Reinforcing Bar*

06.11.14
20.58% - 66.70%;

NO

FACTS
AVAILABLE

Country

CHINA

JAPAN

MEXICO

CHINA

CHINA

GERMANY

INDIA

INDONESIA

JAPAN

KOREA

KOREA

24.06.14
9.99%; All Others
9.99%
26.11.14
20.09%; PRC-wide
39.03%
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Country

MEXICO

Sweden
CHINESE
TAIPEI
CHINESE
TAIPEI
THAILAND

TURKEY

VIET NAM

VIET NAM

UKRAINE

CHINA
CHINA

CHINA

CHINA

MEXICO
CHINESE
TAIPEI

Product

Definitive duty

ID #: A-201-844

All Others 20.58%

Non-Oriented
Electrical Steel*
ID #: A-401-809
Certain Oil Country
Tubular Goods*
ID #: A-583-850
Non-Oriented
Electrical Steel*
ID #: A-583-851
Welded Stainless
Pressure Pipe*
ID #: A-549-830
Certain Oil Country
Tubular Goods*
ID #: A-489-816
Certain Oil Country
Tubular Goods*
ID #: A-552-817
Welded Stainless
Pressure Pipe*
ID #: A-552-816

29.12.14
39.54% 47.26%; All
Others 40.76%
03.12.14
126.72%; All
Others 98.46%
10.09.14
0.00% - 2.34%;
All Others 2.34%
03.12.14
27.54% - 52.23%;
All Others 27.54%
21.07.14
24.01%; All
Others 23.89%
10.09.14
0.00% - 35.86%;
All Others 35.86%
10.09.14
25.18%; Viet
Nam-wide 11.47%
21.07.14
16.25%; Viet
Nam-wide 16.25%

Certain Oil Country
Tubular Goods*
ID #: A-823-815

18.07.14
6.73%; All
Others 6.73%

Calcium Hypochlorite
ID #: A-570-008
Carbon and Certain
Alloy Steel Wire Rod
ID #: A-570-012
Certain Crystalline
Silicon Photovoltaic
Products*
ID #: A-570-010
Monosodium
Glutamate*
ID #: A-570-992

30.01.15
210.52%
08.01.15
106.19%; PRCwide
110.25%
18.02.15
26.71% - 78.42%;
PRC-wide
165.04%
06.01.15
21.28%; PRC-wide
40.41%
29.12.14
39.54% 47.26%; All
Others 40.76%
18.02.15
11.45% - 27.55%;

Sugar
ID #: A-201-845

Sugar
ID #: A-201-845
Certain Crystalline
Silicon Photovoltaic
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Use of
DPM?

Comparison
Method in Final
Determination

W-W
YES
W-W
NO

FACTS
AVAILABLE
W-W

YES
W-T
NO

FACTS
AVAILABLE

NO

FACTS
AVAILABLE
W-W

YES
W-W
YES

W-W

YES

W-W

YES

W-T MIXED

NO

FACTS
AVAILABLE

NO

FACTS
AVAILABLE
W-W

YES
W-W
YES

W-W
W-W

YES
W-W
YES

W-W

Country

CHINA

Use of
DPM?

Comparison
Method in Final
Determination

21.10.15
17.55%; PRC-wide
112.68%

YES

W-W

Product

Definitive duty

Products*
ID #: A-583-853
Boltless Steel Shelving
Units Prepackaged for
Sale
ID #: A-570-018

All Others 19.50%

CHINA

Melamine*
ID #: A-570-020

28.12.15
PRC-wide
363.31%

NO

FACTS
AVAILABLE

CHINA

Certain Passenger
Vehicle and Light
Truck Tires
ID #: A-570-016

10.08.15
14.35% - 30.74%;
PRC-wide 87.99%

YES

W-W

KOREA

Certain Steel Nails*
ID #: A-580-874

13.07.15
0.00% - 11.80%;
All Others 11.80%

YES

Welded Line Pipe*
ID #: A-580-876

01.12.15
2.53% - 6.23%;
All Others 4.38%

YES

MALAYSIA

Certain Steel Nails*
ID #: A-557-816

13.07.15
2.66% - 39.35%;
All Others 2.66%

NO

MEXICO

Sugar
ID #: A-201-845

KOREA

23.09.15
40.48% 42.14%; All
Others 40.74%
13.07.15
9.10%; All Others
9.10%

W-W
W-W
W-T FOR ALL
W-T MIXED

W-W
YES
W-W

OMAN

Certain Steel Nails*
ID #: A-523-808

CHINESE
TAIPEI

Certain Steel Nails*
ID #: A-583-854

13.07.15
0.00% - 2.24%;
All Others 2.24%

YES

TURKEY

Welded Line Pipe*
ID #: A-489-822

01.12.15
6.66% - 22.95%;
All Others 7.10%

YES

Certain Steel Nails*
ID #: A-552-818

13.07.15
323.99%; Viet
Nam-wide
323.99%

NO

VIET NAM
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FACTS
AVAILABLE

YES

W-W
W-T MIXED
W-W
W-W
W-W
FACTS
AVAILABLE

국 문 초 록

표적 덤핑의 구조적 문제에 대한 연구:
미국 – 세탁기 사건(DS464)을 중심으로

WTO

반덤핑

협정상,

덤핑마진은

일반적으로

가중평균

정상가격과 가중평균 수출가격의 비교, 또는 개별 거래의 정상가격과
개별 거래의 수출가격의 비교에 의하여 산정된다. 만약 상이한
구매자, 지역, 또는 기간별로 현저히 다른 수출 가격의 양태, 이른바,
표적 덤핑이 존재하고, 관련하여 적절히 설명될 경우, WTO 법은
가중평균 정상가격과 개별 거래 수출가격의 비교, 즉 비대칭적 비교
방법을 허용한다.
덤핑마진을 산정하기 위해 정상가격과 수출가격을 비교하는
과정에서 부의 덤핑마진을 0으로 처리하는 방식을 일컫는 제로잉은
그동안 지속적으로 WTO법에 합치되지 아니한 것으로 판결되어 왔다.
하지만 이는 일반적이고 대칭적인 가격 비교 방법에 한정된 것으로,
표적 덤핑 하에서의 제로잉 허용가능성을 판정하지 아니하였다. 이에
따라, 최근 많은 반덤핑 조사에서 미국이 수행하는 표적 덤핑 분석
방법은

표적

덤핑

조항의

해석

문제와

더불어

제로잉

가능성

측면에서 새로운 쟁점을 야기한다.
본 논문은 이를 염두에 두고, 표적

덤핑 조항의 구조적

문제점을 분석하였다. 먼저, 비대칭적 가격 비교를 허용하는 표적
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덤핑 조항의 발전 과정을 살펴봄으로써, 해당 조항의 도입 배경과
목적을 이해하였다. 다음으로 미국에서 표적 덤핑 조항에 대한 국내
입법 역사를 개괄하는 한편, 미국의 한국산 세탁기 반덤핑 조사 및
재심에서 수행된 표적 덤핑 분석 방법론을 이해하고 각 문제점을
정리하였다. 마지막으로 미국 – 세탁기 사건의 패널 판정 및 표적
덤핑의 구조적 문제점을 법적 측면과 실무적 측면에서 분석하였다.
표적 덤핑 조항은 미국 – 세탁기 사건에서 패널이 조항의 해석
및 이해에 있어 여러 주요 지침을 마련하였음에도 불구하고 본래의
의도 이상으로 확대 적용될 소지를 내재하고 있다. 한편 제로잉을
다투는 두 개의 쟁점에 대하여 패널이 내린 서로 상반된 판정은
논거의 기술적 흠결로 지적된다. 더욱이 이는 기존의 WTO 판례와
표적 덤핑 조항의 발전 역사를 고려할 때, 해당 조항의 본래 의도와
기능에 배치될 수 있는 가능성을 내포한다.
본 논문이 분석한 표적 덤핑 조항의 구조적 문제점은 그동안
제재되어 왔던 제로잉의 문을 다시 엶으로써 조사 당국 실무 관행의
변화를, 또는 제로잉의 원천적 금지를 통한 해당 조항의 사문화
가능성 두 가지 모두를 예고한다. 마지막으로 본 논문은 향후 표적
덤핑 조항이 본연의 목적으로 기능할 수 있기 위한 제언을 마련한다.
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