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ABSTRACT 

 

International Cooperation to Prevent Trafficking  

and Facilitate Restitution of Cultural Property: 

 Evolving Normative Frameworks 

 

Jihon Kim 

International Cooperation Major 

The Graduate School of International Studies 

Seoul National University 

   

Since the end of the Second World War, the international community has engaged in 

various discussions to combat the illicit trafficking of cultural property and facilitate its 

restitution. Several major conventions have attempted to enhance international 

cooperation by introducing global standards, while other regional and bilateral 

instruments for collective actions have also been discussed. Over time, gradual changes 

in trends and the increasing awareness of the international community have helped to 

moralize art markets and enable peaceful settlements related to the restitution of stolen 

or illegally exported cultural properties.  
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This study reviews different types of international cooperation against the 

illegal trafficking of cultural properties, under the categories of international 

conventions, regional and bilateral instruments, and others. The goal is to demonstrate 

the key provisions of these instruments and examine how they have influenced each 

other. Next, the study evaluates how effective each of these different instruments has 

been in impeding the illegal export of cultural property and facilitating its restitution. 

Major challenges to international cooperation are described, particularly those of a 

legal and technical nature, and those difficulties are demonstrated via the example of 

restitution disputes between the Republic of Korea and Japan. These analyses should 

help the international community to devise better ways to prevent the illicit trafficking 

of cultural property and promote amicable solutions for its restitution. 

 

 

Keywords: Restitution of Cultural Property, Illicit Trafficking, Illegal Import and 

Export, International Cooperation, International Convention, International 

Organization. 
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1. INTRODUCTION 

1.1. Background    

Following the end of the Second World War, the international black market became 

flooded with cultural properties pillaged from occupied territories, illicitly appropriated 

through clandestine archaeological excavations, or otherwise taken from their place of 

origin. But in conjunction with the global surge in such illicit activities, public 

awareness and interest in the illegal trafficking of cultural property has also steadily 

increased. Collectively, the international community has made considerable efforts to 

address this issue through myriad multilateral and bilateral agreements, some of which 

resulted in the successful prevention, return, or restitution of absconded cultural goods. 

In many cases, the final stages of negotiations for restitution require political 

intervention, but the overall trend towards cooperative action to prevent or compensate 

for the illegal trafficking of cultural properties has certainly been encouraging.  

One of the greatest challenges in combatting the illicit trafficking of cultural 

property is the wide variance of interests and priorities that nations have in regards to 

the issue. But a platform of shared standards is gradually being built, particularly 

through the ratification of three international conventions: the 1954 Hague Convention 

for the Protection of Cultural Property in the Event of Armed Conflict and its First 

Protocol; the 1970 UNESCO Convention on the Means of Prohibiting and Preventing 

the Illicit Import, Export and Transfer of Ownership of Cultural Property; and the 1995 
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UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects. Recent 

conventions that have sparked significant discussions on the topic include the 2000 

Palermo Convention against Transnational Organized Crime and 2001 UNESCO 

Convention on the Protection of the Underwater Cultural Heritage. All five of these 

international normative instruments have provided legislative guidelines for domestic 

and regional governments, while promoting bilateral and multilateral cooperation 

among relevant parties. These achievements of the international community are the 

direct result of prolonged, painstaking negotiations among States with very different 

interests. 

 Many obstacles remain, however. Despite the promotion of universal 

standards via the international conventions, ubiquitous discrepancies between national 

legal systems still exist, providing enough loopholes to allow illegally acquired cultural 

properties to enter the legal market.1 Technical and operational hardships continue to 

deter systemic cooperation between different entities, including governments, museum 

and galleries, auction markets, and criminal justice institutions. Perhaps the most 

daunting challenge is the overall freedom of movement that people and goods now 

enjoy, thanks to accelerated transportation, the advancement of computer technology 

and the concurrent rise of globalization. The gravity of the situation is evinced by the 

fact that the black market of antiquities and cultural properties continues to be one of 

                                    
1 Lyndel V. Prott, ed., Witness to History: A Compendium of Documents and Writings on the 
Return of Cultural Objects (Paris: UNESCO, 2011), p. 303. 
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the most prevalent and persistent illegal trades in the world, alongside trafficking in 

drugs and weapons.2  

 In the case of the Republic of Korea, many cases of illegal exportation of 

cultural property happened during the Japanese colonial period (1910-1945), and an 

estimated 44% of those displaced items are currently in Japan.3 In 1965, Korea and 

Japan signed a bilateral agreement concerning cultural property and cultural 

cooperation,4 which included an Annex that legally documented state-owned cultural 

properties. In 1983 and 2002 respectively, Korea and Japan became Parties of the 1970 

UNESCO Convention. However, there have been recent cases of privately owned 

Korean cultural properties being stolen or illegally brought back to Korea from Japan, 

demonstrating how difficult it is for the norms and provisions of bilateral and 

international agreements to be applied in actual conflicts of interests.  

 

                                    
2 The 2010 UNODC Annual Report on transnational crimes calculated that the world traffic in 
cocaine reached US$ 72 billion; arms 52 billion; heroin 33 billion; counterfeiting 9.8 billion; 
and cybercrime 1.25 billion (http://www.unodc.org/documents/frontpage/UNODC_Annual_Report 
_2010_LowRes.pdf; accessed June 15, 2013). 
3 2013 March Cultural Heritage Administration of South Korea Annual Statistics reported that 
66,819 illegally exported cultural properties out of 152,910 are currently in Japan (http://www. 
cha.go.kr/cop/bbs/selectBoardArticle.do?nttId=14199&bbsId=BBSMSTR_1020&pageIndex=1
&pageUnit=10&searchCnd=&searchWrd=&ctgryLrcls=&ctgryMdcls=&ctgrySmcls=&ntcStart
Dt=&ntcEndDt=&searchUseYn=&mn=NS_03_06; accessed June 15, 2013).  
4  1965 Agreement Concerning Cultural Property and Cultural Cooperation between the 
Republic of Korea and Japan.  Full Korean text of the Convention is available at http:// 
theme.archives.go.kr/next/pages/viewer/archiveViewer.jsp?archiveEventId=0028686799&singl
eData=Y (accessed June 15, 2013). 
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1.2. Objectives and Methodology 

This study has two objectives: to analyze various mechanisms of international 

cooperation against the illegal trafficking of cultural property to illuminate their key 

characteristics in different contexts, and to assess the effectiveness of each mechanism 

and identify future challenges in this area.  

With these goals in mind, section 2 of this study reviews the major 

international, regional and bilateral conventions and agreements in terms of their 

backgrounds, key contents, and current status. Next, in section 3, the effectiveness of 

the instruments is evaluated, from the perspectives of the States concerned, degree of 

national legislative incorporation and the number of cases covered by the instruments. 

This assessment will help to elucidate the legal, technical and operational obstacles to 

the future improvement of international cooperation against trafficking of cultural 

property. Lastly, to demonstrate specific examples of the issues and obstacles 

addressed in section 3, the case study of South Korea and Japan is presented, 

examining those countries’ attempts to implement international and bilateral 

instruments related to the illicit trafficking of cultural property and its restitution.  

Since this study focuses on the legal framework for cooperation, it does not 

directly address the issue of cultural property that was stolen or illegally exported prior 

to the advent of major bilateral, regional or international agreements, often during 

colonial periods. Furthermore, this study only examines State and public instruments, 
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and does not cover private institutions, auction houses, or individual dealers. 

 

1.3. Key Concepts 

To understand the various means of international cooperation to combat and prevent 

the illegal trafficking of cultural property, several key concepts related to illicit 

trafficking and restitution of cultural property must be clarified.  

 

1.3.1. Concepts of Cultural Property 

There is no single, universally accepted definition of cultural property, cultural heritage, 

or cultural goods, even in legal doctrines.5 The term ‘cultural property’ was first used 

in a legal context in the 1954 Hague Convention for the Protection of Cultural Property 

in the Event of Armed Conflict, which stated that cultural property was something ‘of 

                                    
5 See Lyndel V. Prott and Patrick J. O’Keefe, “‘Cultural Heritage’ or ‘Cultural Property’?,” 
International Journal or Cultural Property  1 (1992): 307; Rover O’Keefe, “The Meaning of 
‘Cultural Property’ under the 1954 Hague Convention,” Netherlands International Law Review 
46 (1999): 26; Janet Blake, “On defining the cultural heritage,” International and Comparative 
Law Quarterly 49 (2000):  61; Manlio Frigo, “Cultural Property v. Cultural Heritage: A Battle 
of Concepts in International Law?,” International Review of the Red Cross 86 (2004): 367; 
Francesco Francioni, “A Dynamic Evolution of the Concept and Scope: From Cultural Property 
to Cultural Heritage,” in Normative Action in Education, Science and Culture, vol. 1 of 
Standard Setting in UNESCO, ed. Yusuf A. Abdulqawi (Leiden/Boston: Martinus Nijhoff 
Publishers, 2007), p. 221. 
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great importance to the cultural heritage of every people’.6 The term was defined more 

exhaustively in the 1970 UNESCO Convention on the Means of Prohibiting and 

Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property 

(hereafter ‘1970 UNESCO Convention’), which provides that cultural property is 

‘property which, on religious or secular grounds, is specifically designated by each 

State as being of importance for archaeology, prehistory, history, literature, art or 

science’.7 The 1970 UNESCO Convention then lists categories of cultural property 

that may be important to a State and that could be illicitly exported to another State. 

The list of categories has been openly criticized for its vague and broad definition, but 

it served an important function by compelling each State to specifically consider which 

objects were available for inclusion as cultural property, and providing the first 

platform in the ongoing search for tenuous compromise between importing and 

exporting nations.8  

As compared to ‘cultural property’, the concept of ‘cultural heritage’ is 

evidently broader in scope, expressing a ‘form of inheritance to be kept in safekeeping 

and handed down to future generations’.9 With the 2003 UNESCO Convention for the 

Safeguarding of the Intangible Cultural Heritage, ‘cultural heritage’ became associated 

with non-material cultural items, including ‘practices, representations, expressions, 

                                    
6 Article 1 of the 1954 Hague Convention. 
7 Article 1 of the 1970 UNESCO Convention.  
8 Craig Forrest, International Law and the Protection of Cultural Heritage (New York: 
Routledge, 2010), p. 23. 
9 See Blake, op. cit., p. 83.  
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knowledge, skills – as well as the instruments, objects, artifacts and cultural spaces 

associated therewith…[which are] transmitted from generation to generation…[and 

which] communities, groups and, in some cases, individuals recognize as part of their 

cultural heritage’.10 In the midst of this conceptual shift from property to heritage, the 

term ‘cultural object’ appeared in the negotiations leading to the 1995 UNIDROIT 

Convention on Stolen or Illegally Exported Cultural Objects.11 However, still more 

broadly, ‘cultural goods’ include objects and works of art, including those that are not 

recognized as part of cultural heritage.12  

Depending on the purpose of each legal doctrine, the definition of cultural 

property, cultural heritage, or cultural object can be more or less selective, as the 

definitions are usually preceded by the phrase ‘for the purpose of this convention’, or 

something similar.13 Therefore, in this study, those terms will be used depending on 

the provision being discussed, and they can be broadly interpreted as being 

synonymous with each other.  

 

 

                                    
10 Article 2(1) of the 2003 UNESCO Convention.  
11 Lyndel V. Prott, Commentary on the UNIDROIT Convention (Leicester: Institute of Art and 
Law, 1997), p. 17. 
12 CECOJI-CNRS, Study on preventing and fighting illicit trafficking in cultural goods in the 
European Union (Final Report) (European Commission, 2011), p. 19 (http://ec.europa.eu/home 
-affairs/doc_centre/crime/docs/Report%20Trafficking%20in%20cultural%20goods%20EN.pdf; 
accessed June 15, 2013). 
13 See Forrest, op. cit., p. 29.  
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1.3.2. Concept of Trafficking 

Like trafficking in drugs and weapons, trafficking in cultural property has been well 

covered in many diverse legal and technical texts, but it is still difficult to precisely 

delineate the acts that this term refers to in legal provisions. In this study, ‘trafficking’ 

can be broadly considered to be ‘any movement, transport, import, export, keeping or 

commerce in cultural goods carried out in violation of the rules governing ownership 

or circulation of those goods or of their status’.14  

 

1.3.3. Definition of ‘Restitution’ 

Discussions about the movement of cultural property inherently must address 

‘restitution’, and the terms ‘return’ and ‘repatriation’ also frequently appear. Although 

these terms have similar meanings, there are subtle differences to be found, mostly 

related to the wide variety of circumstances in which a cultural object can leave its 

place of origin and be found somewhere else. Even in the international arena, these 

terms have mixed usage.15   

                                    
14 Definition drawn from the Dictionnaire comparé du droit du patrimoine culturel (Dictionary 
of comparative law of cultural heritage and art law) (CNRS Edition, 2012), quoted in CECOJI-
CNRS, op. cit., p. 18. 
15 For example, by the UNESCO International Committee for Promoting the Return of Cultural 
Property to Its Countries of Origion or Its Restitution in Case of Illicit Appropriation. 
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Kowalski, for example, provides a useful classification for these terms.16 

‘Restitution’, originally evolved as a means of compensating for acts of looting, 

applies to cases where there has been a ‘violation of the prohibition of theft and pillage 

imposed by the binding law’.17 Therefore, ‘restitution’ aims at full restoration of the 

former state of affairs (restitution in integrum).18 Generally speaking, ‘repatriation’ 

also aims at returning a given property, but as a legal concept, it is wholly separate 

from restitution. ‘Repatriation’ is associated with territorial cessions and dissolutions 

of multinational states,19 and attempts to recover a nation’s cultural integrity. The third 

term, ‘return’, is typically used for cases of illegal export and attempted recovery of 

cultural property lost under colonial rule. However, the prohibition of export, which is 

often applied today, is only a national standard that is not binding in the international 

arena.20  

Considering these definitions, the term ‘restitution’ will be generally used in 

this study, to indicate cases of returning cultural property that has been displaced in 

clear violation of its legal status, while ‘return’ will be used in a general sense as well.       

 

 

                                    
16 Wojciech W. Kowalski, “Claims for Works of Art and Their Legal Nature,” in Resolution of 
Cultural Property Disputes (The Hague: Kluwer International, 2004), pp. 31-51. 
17 Ibid., p. 33. 
18 Ibid., p. 43. 
19 Ibid., p. 44.  
20 Ibid., p. 49.  
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2. International Cooperation to Prevent Trafficking and 

Facilitate Restitution of Cultural Property  

The development of international instruments focusing specifically on cultural heritage 

did not begin until after the Second World War. The massive destruction and 

displacement of heritage that occurred during the war forced countries to take 

collective action to protect and preserve humanity’s cultural heritage. Following long 

discussions and complex negotiations among countries with very different interests, 

several international conventions were developed by international organizations. 

Multilateral negotiations to combat illicit trafficking and expedite the restitution of 

cultural property have been ongoing, while numerous regional and bilateral agreements 

addressing these issues have also been reached.  

The primary obstacle faced by nations hoping to cooperate against the illegal 

export of cultural property has been differences in national legal systems, particularly 

laws that limit the time period for lawsuits, that protect bona fide (good faith) 

purchasers, and that dictate the rules of public and private ownership. While all 

multilateral and bilateral negotiations have aimed to erase the ambiguity that 

traditionally arises from such differences, international conventions must incorporate 

some degree of ‘constructive ambiguity’, in order to allow sufficient leeway to get 



 

 11

several States to agree on a text despite their differing views.21 Naturally, the degree of 

ambiguity decreases with fewer States involved in the negotiation. Bilateral 

agreements are typically the most concrete, as the two States typically have clear 

interests and expectations for one another.      

This chapter reviews the background and key contents of each mechanism of 

cooperation, in order to demonstrate how the increasing international awareness of the 

need to protect cultural heritage has led to multifaceted cooperation between nations, 

which has in turn helped to ameliorate national conflicts of interest.  

    

2.1. International Conventions   

2.1.1. 1954 Hague Convention for the Protection of Cultural Property in the 

Event of Armed Conflict and its First Protocol (‘1954 Hague Convention’) 

Following up on the Lieber Code (1863) 22 of the United States, which sought to limit 

the destruction of cultural property during wartime, the Hague Conventions of 189923 

                                    
21 Patrick J. O’Keefe and Lyndel V. Prott, ed., Cultural Heritage Conventions and Other 
Instruments: A Compendium with Commentaries (Builth Wells: Institute of Art and Law, 2011), 
p. 4. 
22 Article 34-36 of the Lieber Code (http://www.icrc.org/ihl.nsf/ INTRO/110; accessed June 15, 
2013). 
23 Preamble (9), Article 46, 53, 55, and 56 of the 1899 Hague Ⅱ Convention. Full text of the 
1899 Hague II Convention with Respect to the Laws and Customs of War on Land and its 
annex: Regulations concerning the Laws and Customs of War on Land (1899 Hague II 
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and 190724, referring to land warfare, developed provisions to protection cultural 

property in the context of civilian property. The Roerich Pact25, signed by the United 

States and 20 Latin American countries, took a more advanced approach with respect 

to ‘cultural treasure of peoples’ in times of both peace and war.26 A draft convention 

for the entire international community was prepared and submitted to the League of 

Nations in April 1938, with the active support of the government of the Netherlands,27 

but the outbreak of the Second World War halted further steps by the international 

community.   

In light of the widespread, extensive damage to cultural heritage properties 

that occurred during the war, many countries became determined to create an 

international legal instrument to prohibit and punish such wartime destruction. Three 

years after being established as the only United Nations organization with a mandate in 

culture, UNESCO provided a good platform for the difficult negotiations, which had to 

compromise between the humanitarian and military requirements of different nations. 

Based on comprehensive studies and consultation with Member States, the final draft 

                                                                                             
Regulations) is available at http://www.icrc.org/ihl.nsf/INTRO/150?OpenDocument (accessed 
June 15, 2013). 
24 Article 23, 25, 27, 28, 46, 47, 53, 55, and 56 of the 1907 Convention Respecting the Laws 
and Customs of War on Land (Hague IV Convention). Full text of the Hague IV Convention 
and its annex: Regulations concerning the Laws and Customs of War on Land (Hague IV 
Regulations) is available at http://www.icrc.org/ihl.nsf/INTRO/195?OpenDocument (accessed 
June 15, 2013). 
25 Treaty on the Protection of Artistic and Scientific Institutions and Historic Monuments. The 
text of the Roerich Pact is available at http://www.icrc.org/ihl.nsf/INTRO/325?OpenDocument 
(accessed June 15, 2013). The former Soviet Union signed the Pact in 1954, making it the only 
non-American party to do so.  
26 Preamble of the Roerich Pact.  
27 O’Keefe and Prott, op. cit., p. 16.  
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of the Convention for the Protection of Cultural Property in the Event of Armed 

Conflict (hereafter the ‘1954 Hague Convention’)28 was adopted at the Diplomatic 

Conference with the participation of fifty-six Member States on May 14, 195429, in the 

Hague, Netherlands.30  

The 1954 Hague Convention is the first legally binding international 

instrument that focuses solely on the protection of cultural property during armed 

conflict and occupation. As stated in the Preamble, the basic principles of the 

Convention are that ‘damage to cultural property belonging to any people whatsoever 

means damage to the cultural heritage of all mankind, since each people makes its 

contribution to the culture of the world’ (para.2) and that ‘this heritage should receive 

international protection’ (para.3). Hereafter, these became the founding principles for 

the development of all international heritage laws. 31  Upon ratification of the 

Convention, States Parties are required to respect and safeguard cultural property32 and 

train their military in the principles of the Convention.33   

However, the 1954 Hague Convention could not address the issue of large-

scale looting and illicit export of cultural property from occupied territories during the 

                                    
28 Full text is available online at http://portal.unesco.org/en/ev.php-URL_ID=13637&URL_DO 
=DO_TOPIC&URL_SECTION=201.html (accessed June 15, 2013).  
29 Pursuant to Article 33 of the 1954 Hague Convention, it entered into force on 7 August 1956. 
30 For details on the drafting process see e.g. Jiří. Toman, The Protection of Cultural Property 
in the Event of Armed Conflict (Paris: UNESCO Publishing, 1996), p. 21 et seq. 
31 O’Keefe and Prott, op. cit., p. 16. 
32 Article 2, 3 and 4 of the 1954 Hague Convention. For the definition of cultural property 
under the Convention, see Article 1.  
33 Article 7 of the 1954 Hague Convention. 
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Second World War, due largely to the complexities related to the private ownership of 

goods. Instead, original provisions of the draft Convention related to this issue were 

incorporated in a separate Protocol. According to this Protocol to the Convention for 

the Protection of Cultural Property in the Event of Armed Conflict 1954 (hereafter the 

‘First Protocol’)34, which interested States may join separately from the 1954 Hague 

Convention itself, any State Party that occupies a territory during armed conflict shall 

prevent the export of cultural property from that territory.35 Furthermore, if the 

occupying State Party discovers any cultural property that has been illegally imported 

from the occupied territory, the State Party is obliged to seize that property36 and 

return it to the competent authorities of the original territory after the hostilities have 

ended37, along with an indemnity to the rightful holders in good faith (bona fide) of the 

property38.  

The First Protocol has been ratified by 102 Member States of UNESCO, while 

the Convention itself has 126 States Parties.39 However, the Protocol has hardly ever 

been applied, and almost no States Parties have specific legislation related to the 

Protocol, simply because more complex conventions have since come into being, such 

                                    
34 The text of the First Protocol is available at http://portal.unesco.org/en/ev.php-
URL_ID=15391 &URL_DO=DO_TOPIC&URL_SECTION=201.html (accessed June 15, 
2013). 
35 Paragraph 1 of the First Protocol.  
36 Paragraph 2 of the First Protocol. 
37 Paragraph 3 of the First Protocol. 
38 Paragraph 4 of the First Protocol. 
39 As of June 15, 2013. The list of States Parties for the 1954 Hague Convention and the First 
Protocol is available at http://www.unesco.org/eri/la/convention.asp?KO=13637&language=E 
and http://www.unesco.org/eri/la/convention.asp?KO=15391&language=Erespectively (accessed 
June 15, 2013). 
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as the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the 

Illicit Import, Export and Transfer of Ownership of Cultural Property.40 However, the 

Protocol retains great significance as the first international legal instrument to address 

the illegal export of cultural objects. 

 

2.1.2. 1970 UNESCO Convention on the Means of Prohibiting and Preventing 

the Illicit Import, Export and Transfer of Ownership of Cultural Property (‘1970 

UNESCO Convention’) 

Immediately after the First World War, the League of Nations discussed the problem of 

illicit trafficking of cultural property. In cooperation with the Office International des 

Musees (OIM), a draft Convention regarding the Repatriation of Objects of Artistic, 

Historical or Scientific Interest, which have been Lost, Stolen or Unlawfully Alienated 

or Exported was prepared for further negotiations in 1933.41 However, the work was 

not further developed, due to the Second World War in 1939 and UNESCO’s 

subsequent devotion to the 1954 Hague Convention.  

With the increasing participation of newly independent States and the Eastern 

Bloc States, who were particularly concerned with the return of cultural property, new 

                                    
40 O’Keefe and Prott, op. cit., p. 37. 
41 Patrick J. O’Keefe, Commentary on the UNESCO 1970 UNESCO Convention on Illicit 
Traffic, 2nd ed. (Builth Wells: Institute of Art and Law, 2007), p. 3. 
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ideas began to take root. In particular, Mexico and Peru raised the problem of the illicit 

export, import and transfer of ownership of cultural property in 1960, pointing out that 

the issue is not comprehensively covered by the First Protocol. Hence, as a preliminary 

step for a convention42, UNESCO adopted the Recommendation on the Means of 

Prohibiting and Preventing the Illicit Export, Import and Transfer of Ownership of 

Cultural Property in 1964.43 In 1968, a draft convention was circulated for Member 

States’ comments, and finally, on 14 November 197044, the Convention on the Means 

of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of 

Cultural Property (hereafter ‘1970 UNESCO Convention’)45 was adopted at the 16th 

General Conference of UNESCO.  

Negotiation for the Convention was quite difficult, due to the conflicting 

interests of countries. While those countries suffered from the illicit trafficking of 

cultural property asked for stricter international obligations while many market States46 

were reluctant to participate in the drafting process itself47 Issues such as retroactivity 

and import controls were particularly problematic.48 However, given that cooperation 

                                    
42 O’Keefe, op. cit., p. 5. 
43  The text of the Recommendation is available at http://portal.unesco.org/en/ev.php-
URL_ID=13083&URL_DO=DO_TOPIC&URL_SECTION=201.html (accessed June 15, 2013). 
44 Pursuant to Article 21 of the 1970 UNESCO Convention, it entered into force on April 24, 
1972. 
45  The text is available at http://portal.unesco.org/en/ev.php-URL_ID=13039&URL_DO 
=DO_TOPIC& URL_SECTION=201.html (accessed June 15, 2013). 
46 Including France, Germany, Japan, the Netherlands, Switzerland, the United Kingdom and 
the United States, quoted in O’Keefe, op. cit., p. 1. 
47 In particular, the US remained uninterested until the last Expert Committee in 1970, when 
they presented a significantly revised version of the draft Convention.  
48 For details on the preliminary issues see e.g. O’Keefe, op. cit., p. 9 et seq. 
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between countries is absolutely essential to prevent the illegal import and export of 

cultural property, a compromise had to be reached.        

The 1970 UNESCO Convention addresses the illicit trafficking of cultural 

property through a trifold structure, providing its States Parties with measures to 

prevent trafficking, provisions for restitution, and a framework for international 

cooperation on the issue. The objective scope of the 1970 UNESCO Convention, i.e. 

the characterization of which cultural property is protected, is quite exhaustive49, and 

requires specific designation by each State50.     

Unlike the UNIDROIT Convention on Stolen or Illegally Exported Cultural 

Objects of 1995 (hereafter ‘1995 UNIDROIT Convention’), to be introduced in the 

next section, the 1970 UNESCO Convention includes extensive provisions on 

preventive measures, most of which are addressed to the source nations.51 Each State 

Party is required to establish national inventories of protected property52 and introduce 

special export certificates53. Pursuant to Article 7(a) of the Convention, importing 

States Parties must also take necessary measures, consistent with national legislation, 

to prevent museums and similar institutions within their territories from illegally 

                                    
49 Lyndel V. Prott and Patrick J. O’Keefe, Law and the Cultural Heritage, Volume 3; Movement 
(London: Butterworth, 1989), p. 729. 
50 Article 1 of the 1970 UNESCO Convention. 
51 Toshiyuki Kono and Stefan Wrbka, “The Impact of Uniform Laws on the Protection of 
Cultural Heritage and the Preservation of Cultural Heritage in the 21st Century,” in The Impact 
of Uniform Law on National Law: Limits and Possibilities (Ciudad Universitaria: Instituto de 
Investigaciones Jurídicas, 2010), p. 470.  
52 Article 5 of the 1970 UNESCO Convention. 
53 Article 6 of the 1970 UNESCO Convention. 
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importing cultural property from another State Party after the Convention has taken 

effect in the concerned States. States Parties are also required to impose penal or 

administrative sanctions for cases of illicit export or import of cultural property.54  

Per Article 7(b) (ii) of the Convention, States Parties undertake, ‘at the request 

of the State Party of origin, to take appropriate steps to recover and return any such 

cultural property imported after the entry into force of the Convention in both States 

concerned, provided, however, that the requesting State shall pay just compensation to 

an innocent purchaser or to a person who has valid title to that property.’ Notably, 

however, this important provision covers only inventoried objects stolen from a 

museum, religious or secular public monument or similar institution; it does not cover 

objects taken from a clandestine excavation or stolen from private owners. The need to 

address such situations led to the introduction of the 1995 UNIDROIT Convention. 

Article 13 of the 1970 UNESCO Convention outlines further steps on restitution and 

cooperation, more indirectly and subject to domestic legislation. 

Lastly, the 1970 UNESCO Convention provides the States Parties with a 

framework for international cooperation. Article 9 provides the possibility for more 

specific activities, such as a call for import and export controls in cases where cultural 

                                    
54 Article 8 of the 1970 UNESCO Convention. 
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heritage is in jeopardy. This Article, for instance, has been used by the United States 

and Switzerland as the basis for certain bilateral treaties.55  

Thus far, the implementation of this Convention has been reviewed by periodic 

reporting, which has been conducted about every six years.56 Through the monitoring 

process, the relevant practices of the States Parties’ can be usefully reviewed and 

referenced against one another. In addition to its pioneering status, the 1970 UNESCO 

Convention is also the most widely ratified international convention on illicit 

trafficking of cultural property, having been ratified by 123 Member States of 

UNESCO, including the recent acceptance of Switzerland.57  

 

2.1.3. 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural 

Objects (‘1995 UNIDROIT Convention’) 

Even after the successful introduction of the 1970 UNESCO Convention, illicit 

trafficking remained a persistent problem, in part because vast discrepancies in national 

laws provided relatively wide loopholes that enabled illegally acquired cultural 

                                    
55 O’Keefe and Prott, op. cit., p. 66. 
56 The monitoring mechanism will be strengthened after the formation of the subsidiary 
intergovernmental committee to be held on July 1-3, 2013. Further information on the 
subsidiary body can be found at http://www.unesco.org/new/en/culture/themes/movable-
heritage-and-museums/illicit-traffic-of-cultural-property/meetings/subsidiary-committee/#c350 
973 (accessed June 15, 2013). 
57  The list of States Parties for the 1970 UNESCO Convention is available at 
http://www.unesco.org/eri/la/convention.asp?KO=13039&language=E (accessed June 15, 2013). 
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properties to be transferred into the legal market.58 In particular, two of the main 

aspects of private law under contention were the statute of limitations on claims and 

the status of a good faith acquirer. In addition, the 1970 UNESCO Convention was 

criticized for failing to provide adequate protection for artifacts from archaeological 

sites. To address these areas, in 1983, experts recommended that UNESCO consult 

with an organization specializing in the harmonization of national laws59, and the 

International Institute for the Unification of Private Law (UNIDROIT)60 was tasked 

with drafting a preliminary text for a new convention.   

In the process of producing the draft Convention, UNIDROIT produced two 

expert studies and convened two meetings in 1988 and 1989, and was then consulted 

by experts nominated by each government. Opinions were widely divided among 

several different interest groups. The first and largest group of States, made up 

primarily of countries in Latin America, Africa and Asia, had lost significant amounts 

of cultural property due to illegal trade. The second group, consisting mainly of 

European nations and the United States, were countries that were often the destination 

                                    
58 O’Keefe and Prott, op. cit., p. 110. 
59 Lyndel V. Prott and Patrick J. O’Keefe, “National Legal Control of Illicit Traffic in Cultural 
Property,” commissioned by UNESCO and discussed at a Consultation of Experts on Illicit 
Traffic, Paris, 1-4 March 1983, UNESCO Doc. CLT/83/WS/16 (http://unesdoc.unesco.org/ 
images/0005/000 548/054854eo.pdf; accessed June 15, 2013).   
60 The UNIDROIT (International Institute for the Unification of Private Law), with its seat in 
Rome, was set up in 1926 as an auxiliary organ of the League of Nations, and re-established in 
1940 on the basis of a multilateral agreement, the UNIDROIT Statute (available online at 
http://www.unidroit.org/english/ presentation/statute.pdf; accessed June 15, 2013), following 
the demise of the League. Its purposes are to study needs and methods for modernizing, 
harmonizing and coordinating private and in particular commercial law as between States and 
groups of States and to formulate uniform law instruments, principles and rules to achieve those 
objectives. More information on its activities is available at http://www.unidroit.org/. 
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for illegally trafficked cultural objects. Lastly, the smallest group, represented by 

Australia and Canada wished to emphasize the protection of indigenous artifacts.61 

Thus, pragmatic compromise was necessary to make the Convention acceptable to as 

many nations as possible. After four sessions of considerable negotiations and 

amendments62, the final text for the 1995 UNIDROIT Convention63 was adopted by a 

Diplomatic Conference in Rome on 24 June 1995.64  

Unlike the 1970 UNESCO Convention, which provided a minimal framework 

for international public law regarding the illicit trafficking of cultural property, the 

1995 UNIDROIT Convention placed greater emphasis on the return of cultural 

property and restitution, thus covering aspects of private law. In this respect, the 1995 

UNIDROIT Convention complemented, rather than replaced, the 1970 UNESCO 

Convention.65 Specifically, the 1995 UNIDROIT Convention attempts ‘to establish a 

unified private law code for resolving international claims demanding the restitution of 

stolen cultural objects and the return of illegally exported objects.’66   

                                    
61 O’Keefe and Prott, op. cit., pp. 110-111. 
62 For details on the negotiation processes see Prott) op. cit., pp. 12-14. 
63 The text is available at http://www.unidroit.org/english/conventions/1995culturalproperty/ 
1995culturalproperty-e.pdf (accessed May 10, 2013). 
64 Pursuant to Article 12 of the 1995 UNIDROIT Convention, it entered into force on 1 July 
1998. 
65 Preamble (9) of the 1995 UNIDROIT Convention. For more details on the relationship 
between the 1995 UNIDROIT Convention and the 1970 UNESCO Convention, see Prott, op. 
cit., p.15. 
66 Barbara T. Hoffman, “How UNIDROIT Protects Cultural Property,” New York Law Journal 
23 (1995): 5-10, quoted in Monique Oliver, “The UNIDROIT Convention: Attempting to 
Regulate the International Trade and Traffic of Cultural Property,” Golden State University Law 
Review 26 (1996): 627. 
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As for the objective scope of its application, the 1995 UNIDROIT Convention 

covers all stolen or illicitly exported cultural objects, not just inventoried objects, as 

under Article 7(b) (ii) of the 1970 UNESCO Convention, pursuant to Article 2 for 

stolen cultural property and Article 5(3) for illicitly exported property.67 Therefore, 

cultural objects that have been unlawfully excavated are to be considered stolen and 

protected, so long as that is consistent with the law of the State where the excavation 

took place. Per the personal scope of application of the 1995 UNIDROIT Convention, 

not only the States Parties, but also the respective (original) owner of stolen cultural 

objects may make claims directly through national courts (or other competent 

authorities) of States Parties.68 In the case of theft, claimants may be individuals, 

entities, or States Parties, while only States Parties may be claimants in cases of illicit 

export. Statutes of limitations for claiming restitution or return were set: 50 years from 

the date of theft (to be extended up to 75 years for objects belonging to a public 

collection), or within three years from the time when the claimant learns the location of 

the cultural objects.69   

                                    
67 The extensive term in relation to stolen cultural objects is justified by the fact that the theft of 
movables per se is considered illegal all over the world, irrespective of its classification. The 
limitation with respect to the illegal export, on the other hand, is explained by the wish that 
States Parties should not be bound by the stricter export regulations of other states. See Bettina 
Thorn, Internationaler Kulturgüterschutz nach der UNIDROIT-Konvention (International 
Protection of Cultural Property after the UNIDROIT Convention) (Berlin: De Gruyter 
Rechtswissenschaften Verlags-GmbH, 2005), p. 90 et seq, quoted in Kono and Wrbka, op. cit., 
pp. 497-498. 
68 Article 5(1) of the 1995 UNIDROIT Convention. 
69 Article 3 of the 1995 UNIDROIT Convention. 
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The 1995 UNIDROIT Convention goes further than the First Protocol and the 

1970 UNESCO Convention regarding the issue of good faith acquirers70, moralizing 

trade by conditioning compensation to due diligence. Article 4(1) says that ‘the 

possessor of a stolen cultural object required to return it shall be entitled, at the time of 

its restitution, to payment of fair and reasonable compensation provided that the 

possessor neither knew nor ought reasonably to have known that the object was stolen 

and can prove that it exercised due diligence when acquiring the object.’ This diligence 

test may include review of the character of the parties, the price paid, whether 

accessible registers of stolen cultural objects and other relevant documentation were 

consulted, and whether accessible agencies were consulted.71  The possessors of 

illegally exported cultural objects are entitled to fair and reasonable compensation by 

the requesting State.72  

In spite of the fact that only 33 countries have joined the 1995 UNIDROIT 

Convention so far73, its importance cannot be underestimated, as the first international 

                                    
70 Under the Paragraph 4 of the First Protocol to the 1954 Hague Convention, indemnity is to 
be paid to ‘holders in good faith’, and pursuant to the Article 7(b)(ii) of the 1970 UNESCO 
Convention ‘just compensation’ is to be paid to the ‘innocent purchaser or person who has valid 
title.’ 
71 Article 4(4) of the 1995 UNIDROIT Convention. 
72 Article 6 of the 1995 UNIDROIT Convention. 
73 The list of States Parties for the 1995 UNIDROIT Convention is available at http://www. 
unidroit.org/english/implement/i-95.pdf (accessed June 15, 2013). 
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instrument providing direct standards74 to combat the theft and illegal export of 

cultural property around the world.  

 

2.1.4. 2000 UN Convention against Transnational Organized Crime (‘2000 

Palermo Convention’)     

Discussions about the illicit trafficking of cultural property have recently entered the 

realm of criminal law. Pursuant to ECOSOC resolutions 2004/3475 and 2008/2376, 

entitled ‘Protection against trafficking in cultural property’, UNODC (in close 

cooperation with UNESCO) was requested to convene an expert meeting on protecting 

against trafficking in cultural property. Experts attending the open-ended 

intergovernmental group meeting77 recommended that the Conference of the Parties to 

the United Nations Convention against Transnational Organized Crime (hereafter 

‘2000 Palermo Convention’) should explore ways to use the provisions of the 

                                    
74 Although the actual text of the 1995 UNIDROIT Convention does not refer to the issue of its 
‘self-executing’ power in the States Parties, the Convention is definitely not self-executing, in 
that it proclaims legal principles by setting a legal framework that clearly relies on the 
implementation of national legislation. See Anthony Aust, Modern Treaty Law and Practice 
(Cambridge: Cambridge University Press, 2007), p. 183 et seq, quoted in Kono and Wrbka, op. 
cit., p. 499, and Thorn, op. cit., p. 99.   
75 Full text of the ECOSOC resolution 2004/34 of 21 July 2004 is available at http://www. 
unodc.org/documents/treaties/organized_crime/ECOSOC_res_2004-34.pdf (accessed June 15, 
2013). 
76 Full text of the ECOSOC resolution 2008/23 of 24 July 2008 is available at http://www. 
unodc.org/documents/treaties/organized_crime/ECOSOC_res._2008-23.pd.pdf (accessed June 
15, 2013). 
77 Held on 24-26 November 2009 in Vienna, Austria. 
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Convention as a legal basis for international cooperation against trafficking of cultural 

property.78 Two more meetings in 2010 and 201279 advanced the discussion of the 

practical application of the Convention.  

 In fact, the issue of cultural property trafficking is not explicitly addressed by 

either the 2000 Palermo Convention or its three Protocols.80 However, the Convention 

requires its States Parties to criminalize four basic offences related to organized crime 

– participation in an organized criminal group (Art. 5); laundering of proceeds from 

crime (Art. 6); corruption in the public sector (Art. 8); and obstruction of justice (Art. 

23)81 – and trafficking of cultural property certainly falls within the bounds of these 

offences. Moreover, as defined in Article 2, the Convention applies to all serious 

crimes that are transnational in nature and involve an organized criminal group, giving 

the Convention dominion over many cases of trafficking in cultural property.  

                                    
78  See UNODC/CCPCJ/EG.1/2009/2 (http://www.unodc.org/documents/organized_crime/UN 
ODC_CCPCJ_EG.1_2012/UNODC_CCPCJ_EG.1_2009_2_E.pdf; accessed June 15, 2013). 
79 See CTOC/COP/2010/12 (http://www.unodc.org/documents/treaties/organized_crime/COP5/ 
CTOC_COP_2010_12x/CTOC_COP_2010_12x_E.pdf; accessed June 15, 2013) and CTOC/ 
COP/WG.2/2012/3-CTOC/COP/WG.3/2012/4 (http://www.unodc.org/documents/treaties/organiz 
ed_crime/2012_CTOC_COP_WG2/CTOC_COP_WG.2_2012_3_WG.3_2012_4_E.pdf; accessed 
June 15, 2013). 
80 The Protocols are: the Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children (which supplements the United Nations Convention against 
Transnational Organized Crime); the Protocol against the Smuggling of Migrants by Land, Sea 
and Air (which supplements the United Nations Convention against Transnational Organized 
Crime); and the Protocol against the Illicit Manufacturing and Trafficking in Firearms, Their 
Parts and Components and Ammunition (which supplements the United Nations Convention 
against Transnational Organized Crime). The full text of the Convention and the three Protocols 
is available at http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20 
Convention/TOC ebook-e.pdf (accessed June 15, 2013). 
81 Trans-nationality or the involvement of an organized criminal group must not be made 
elements of these offences in domestic law (Art. 34, para. 2). 
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From this perspective, the 2000 Palermo Convention can be utilized to protect 

cultural property, particularly through four of its provisions: to ensure effective 

criminalization, to facilitate effective investigation, to promote international 

cooperation (international investigation, extradition, mutual legal assistance, 

confiscation and recovery of illicit assets), and to prevent organized criminal activities. 

Thus far, 147 States Parties82 have joined the 2000 Palermo Convention, representing 

almost universal cooperation against criminal operations in the field of cultural 

property. With such wide support, the Convention’s potential influence in the fight 

against illicit trafficking of cultural property is worth discussing in depth and at length.  

 

2.1.5. 2001 UNESCO Convention on the Protection of the Underwater Cultural 

Heritage (‘2001 UNESCO Convention’)     

Pillaging and illegal transfer of cultural objects takes place not only on land, but also 

underwater. UNESCO estimates that there are more than 3 million undiscovered 

shipwrecks on the ocean floor, along with countless ancient buildings, all of which 

testify to the diverse history of humanity.83 However, thanks to vast improvements in 

                                    
82 The list of States Parties for the 2000 Palermo Convention can be found at http://www.unodc. 
org/unodc/en/treaties/CTOC/signatures.html (accessed June 15, 2013). 
83 For instance, the Dictionary of Disasters at Sea lists 12,542 sailing ships and war vessels lost 
at sea between 1824 and 1962 alone. Cited from the Information Kit on the UNESCO 
Convention on the Protection of the Underwater Cultural Heritage (Paris: UNESCO, 2005), p. 
4 (Text available at http://www.unesco.org/culture/underwater/infokit_en/; accessed June 15, 
2013). 
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sea diving equipment, much underwater cultural heritage has been exposed to looting 

and commercial exploitation.  

The 1982 UN Convention on the Law of the Sea (hereafter ‘UNCLOS’)84 

first addressed the issue of protecting underwater cultural heritage in its two Articles 

149 and 303.85 However, those articles provide little practical protection and the 

objective scope of their application is unclear.86 In addition, the rights and duties are 

limited and apply only in the Area87 and the contiguous zone88, providing no answer 

about the destruction or theft of objects found on the continental shelf or exclusive 

economic zone. However, the efforts of international bodies such as the Council of 

Europe, International Law Association (ILA) and International Council for Monuments 

and Sites (ICOMOS)89 have led to greater awareness of the need to protect underwater 

                                    
84  Full text of the UNCLOS is available at http://www.un.org/Depts/los/convention_ 
agreements/texts/unclos/closindx.htm, and the list of its States Parties is available at 
http://www.un.org/Depts/los/reference_files/chronological_lists_of_ratifications.htm#The United 
Nations Convention on the Law of the Sea (accessed June 15, 2013). 
85  Article 149 of the UNCLOS expresses programmatically that ‘all objects of an 
archaeological and historical nature found in the Area shall be preserved or disposed of for the 
benefit of mankind as a whole,’ and Article 303 introduces a general obligation of States Parties 
to protect and cooperate with regards to archaeological and historical objects, irrespective of 
their location at sea. See Kono and Wrbka, op. cit., p. 505. 
86 See Tullio Scovazzi, “Convention on the Protection of Underwater Cultural Heritage,” 
Environmental Policy and Law 32 (2002): 152. 
87 The seabed beyond national jurisdiction. 
88 12 to 24 miles from the baseline of the territorial sea.  
89 In 1985, the Council of Europe tried to adopt the European Convention on Offences Relating 
to Cultural Property, but it failed due to political disputes unrelated to the subject matter. Then 
in 1988, the Cultural Heritage Law Committee of the International Law Association (ILA, a 
body with consultative status to UNESCO) began to elaborate a draft convention based on the 
draft of the Council of Europe. ILA adopted its Draft Convention on the Protection of 
Underwater Cultural Heritage in 1994 and forwarded it to UNESCO for consideration, together 
with a set of Rules for excavation of underwater cultural heritage drafted by the International 
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cultural heritage, culminating in the 2001 UNESCO Convention on the Protection of 

Underwater Cultural Heritage, which was adopted on November 6, 2001, by the 31st 

General Conference of UNESCO.90  

Two basic principles of the 2001 UNESCO Convention can be found in 

Article 2(5) and (7): the preservation in situ of underwater cultural heritage and the 

prohibition of the commercial exploitation of such objects. The convention also 

provides a platform for international cooperation. Articles 14 through 18 of the 

Convention address several regulations related to the illicit trafficking of underwater 

cultural heritage, but the convention does not, explicitly touch upon the issue of 

ownership or restitution claims. These measures are aimed at preventing heritage items 

from being brought into any State’s territory, thus keeping them from being illegally 

owned, sold or traded.91 Article 15 states that those who refuse to act in conformity 

with the Convention must be denied access to the territory of the States Parties. 

Sanctions, including the seizure of underwater cultural heritage, are to be adopted at 

the national level.92 These provisions can be seen as complementary to the 1970 

UNESCO Convention and 1995 UNIDROIT Convention. 

                                                                                             
Council for Monuments and Sites (ICOMOS). For further background of the 2001 UNESCO 
Convention, see Kono and Wrbka, op. cit., pp. 507-8.  
90 Pursuant to Article 34 of the 2001 UNESCO Convention, it entered into force on 2 January 
2009. 
91 Article 14 of the 2001 UNESCO Convention.  
92 Article 17 and 18 of the 2001 UNESCO Convention.  
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As the first international agreement specifically dedicated to protecting 

underwater cultural heritage, the 2001 UNESCO Convention is expected to effectively 

address the increasing commercial interest in underwater treasure hunting and the 

illegal trade of underwater cultural heritage. As of now, the convention has only 43 

States Parties,93 but considering the relatively rapid pace of its ratification, it should 

support the international community’s collective efforts to fight against illicit 

trafficking of cultural property from the sea.  

 

2.2. Regional and Bilateral Instruments    

2.2.1. Regional Instruments   

Soon after the abolition of the internal frontier European Union on 1 January 1993, two 

resolutions were enacted to protect the cultural properties of Member States 94 : 

European Economic Council (EEC) Regulation n˚ 3911/92 on the export of cultural 

goods95 and Council Directive 93/7/ECC on the return of cultural objects unlawfully 

                                    
93 As of June 15, 2013. 
94 A Regulation deals with matters between Member States and non-Member States and is a 
general measure binding in all its parts, while a Directive is addressed to the Member States 
only and requires national legislation. See “Legal Instruments of the European Union” in 
O’Keefe and Prott, op. cit., p.189. 
95 OJ (Official Journal) L 395, 31.12.1992, p. 1. The full text of this is available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1992:395:0001:0005:EN:PDF (accessed 
June 15, 2013). It was later amended by Council Regulation No. 2469/96 of 16 December 1996 
(OJ L 335, 24.12.1996) and by Council Regulation N. 974/2001 of 14 May 2011 (OJ L 137, 
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removed from the territory of a Member State. 96  The main aim of these two 

resolutions was to reconcile with the Treaty on the Functioning of the European Union 

(EU)97, particularly Article 34, which defines the fundamental principle of the free 

movement of goods, and Article 36, which protects national treasures with artistic, 

historic or archaeological value.  

The Regulation introduces uniform controls to prevent the export of cultural 

goods at the external borders of the Community, and the Directive complements this 

preventive measure by providing a mechanism for restoring national treasures that 

have been unlawfully removed98 from the territory of a Member State. The Annex of 

the Directive provides a list of cultural objects that can be classified as national 

treasures, which must be under the terms of the legislation or administrative protection 

of the Member States, or be a part of a public collection included in the inventories of 

ecclesiastical institutes. However, under Article 14(1) of the Directive, Member States 

may extend the obligation to return cultural objects to states outside of the Annex.99  

                                                                                             
19.5.2001). Repealed and replaced by Council Regulation No. 116/2009 of 18 December 2008 
on the export of cultural goods (OJ L 39/1, 10.2.2009). 
96  OJ L 74, 27.3.1993, p. 74; Full text is available at http://eur-lex.europa.eu/ 
LexUriServ/LexUriServ. do?uri=OJ:L:1993:074:0074:0079:EN:PDF (accessed June 15, 2013). 
It was later amended by Directive 96/100/EC of the European Parliament and of the Council of 
17 February 1997, OJ L 60, 1.3.1997, p. 59, and by Directive 2001/38/EC of the European 
Parliament and of the Council of 5 June 2001, OJ L 187, 10.7.2001, p. 43. 
97 The full text of the Treaty on the Functioning of the European Union is available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:en:PDF 
(accessed June 15, 2013).  
98 For the definition of ‘unlawfully removed’ situations, see Article 1(2) of the Directive.  
99 For example, Greece extended the obligation to cultural objects unlawfully removed from 
the territory of other Member States prior to 1 January 1993. See Commission of the European 
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The basic rule of the Directive is that an object that is found to have been 

unlawfully removed shall be returned to the requesting Member State of origin.100 The 

Directive then outlines certain details of the return proceedings. As for the statute of 

limitations, no proceedings may be initiated more than one year after the requesting 

State becomes aware of the location of the cultural object and the identity of its 

possessor.101 Considering the lengthy and complicated administrative and technical 

processes that are inherent to State bureaucracies, this is quite a short time span.102 If 

the courts determine that an object is in fact a cultural object rightfully belonging to the 

requesting State, the possessor is entitled to compensation ‘as it deems fair according 

to the circumstances of the case’, provided that the possessor exercised due care and 

attention in acquiring the object.103 Of course, this return process can be conducted 

                                                                                             
Communities, COM (2000) 325 final, of 25.5.2000 (Report from the Commission to the 
Council, the European Parliament and the Economic and Social Committee on the 
Implementation of Council Regulation (EEC) nº 3911/92 on the Export of Cultural Goods and 
Council Directive 93/7/EEC on the Return of Cultural Objects Unlawfully Removed from the 
Territory of a Member State), p. 15 (http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri 
=COM:2000:0325:FIN:EN:PDF; accessed June 15, 2013). 
100 Article 5 and 8 of the Directive. 
101 Article 7 of the Directive. 
102 The third report from the Commission on the application of the Directive indicates that 
almost all Member States were in favor of extending the time period from one year to three 
years. See Commission of the European Communities, COM (2009) 408 final, of 30.7.2009 
(Report from the Commission to the Council, the European Parliament and the Economic and 
Social Committee Third Report on the Application of Council Directive 93/7/EEC on the 
Return of Cultural Objects Unlawfully Removed from the Territory of a Member State), p. 5 
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0408:FIN:EN:PDF; accessed 
June 15, 2013). 
103 Article 9 of the Directive.  
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through private negotiations, rather than being brought before the court of the State 

where the object was found.104 

The Directive and national legislation for implementing the Directive only 

apply between Member States of the EU and the European Economic Area (EEA). 

Every Member State of the EU has the discretion to extend the European policy to non-

Member States or to ratify international conventions providing the same or similar 

remedies for the recovery of illegally exported cultural objects.105 Also, according to 

Article 16 of the Directive, every three years, Member States are required to send the 

Commission of the European Communities a report on its application, and the 

Commission is then required to send a report reviewing the application of the Directive 

to the European Parliament, the Council and the Economic and Social Committee.106 

Other regional instruments addressing the issue of illicit trafficking of cultural 

property have not been applied as actively as in Europe. However, the 1976 

Organization of America States (OAS) Convention on the Protection of the 

                                    
104 There are some similarities between the Directive and 1995 UNIDROIT Convention, but 
unlike the 1995 UNIDROIT Convention, the Directive does not concern itself with stolen 
cultural property, unless it has been smuggled or illegally removed from one Member State to 
another. The Directive also does not address problems of private international law. For a 
comparison between the Directive and the 1995 UNIDROIT Convention, see Kurt Siehr, “The 
Protection of Cultural Property: the 1995 Unidroit Convention and the EEC Instruments of 
1992/93 Compared,” Uniform Law Review 2/3 (1998): 671-683. 
105 Kurt Siehr, ‘“A Special Regime for Cultural Objects in Europe’,” Uniform Law Review 8.1-
2 (2003): 551-564. 
106 Based on three reports on the implementation of the Directive, consultations were held 
regarding the possible revision of the Directive. The roadmap for the revision can be found 
online at http://ec.europa.eu/governance/impact/planned_ia/docs/2013_entr_002_return_of_ 
cultural_goods_unlawfully_removed_en.pdf (accessed June 15, 2013).  
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Archaeological, Historical and Artistic Heritage of the American Nations should not be 

omitted, as one of the earliest regional conventions dealing with the issue. Introduced 

by the OAS on 16 June 1976,107 the Convention was enacted in response to the 

continuous looting and plundering of cultural heritage in American States, particularly 

in Latin American countries.108 Influenced by the 1970 UNESCO Convention,109 the 

1976 OAS Convention also requests each State Party to undertake measures to prevent 

the unlawful exportation, importation, and removal of cultural property, and to return 

such property to the state to which it belongs in the event of its removal.110 The 

procedure for returning cultural property is also outlined under Article 11 and 12 of the 

Convention. A related agreement at the sub-regional level is the 1995 Centro-American 

Convention for the Restitution and the Return of Archaeological, Historical and 

Artistic Objects.111 

 

 

                                    
107 OAS Resolution AG/RES. 210 (VI-O/76). The full text of the 1976 OAS Convention is 
available online at http://www.oas.org/juridico/english/treaties/c-16.html, and the list of States 
Parties can be found at List of State Party http://www.oas.org/juridico/english/sigs/c-16.html 
(accessed June 15, 2013). 
108 Article 1 of the 1976 OAS Convention.  
109 The definition of cultural property stated in Article 2 of the 1976 OAS Conventions does not 
require any national inventory, and is thus broader than the definition of cultural property under 
the 1970 UNESCO Convention.    
110 Article 10 of the 1976 OAS Convention.  
111 Irini A. Stamatoudi, Cultural Property Law and Restitution: A Commentary to International 
Conventions and European Union Laws (Cheltenham: Edward Elgar Publishing, 2011), p. 232. 
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2.2.2. Bilateral Agreements  

Pursuant with Article 9 of the 1970 UNESCO Convention, which enables cooperation 

between States Parties concerned with the pillage of archaeological or ethnological 

material, several bilateral agreements have been made to provide concrete measures 

related to the control of exports and imports of cultural properties.112 Article 9 is 

complemented by Article 15, which allows States Parties to conclude special 

agreements among themselves and to continue implementing previously concluded 

agreements before the entry into force of the Convention for the States concerned.  

In particular, the United States, which suggested the draft of Article 9 during 

negotiations for the 1970 UNESCO Convention, and has concluded a number of 

bilateral agreements or Memoranda of Understanding (MOUs)113 with nations such as 

Belize, Bolivia, Cambodia, China, Cyprus, El Salvador, Greece, Guatemala, Italy, Mali, 

Nicaragua, and Peru.114 These agreements provide for import restrictions on specific 

classes of cultural objects from each State. For example, the agreement between the US 

                                    
112 UNESCO provides a ‘Model Treaty for Bilateral Cooperation’ in its Resource Handbook for 
the Implementation of the 1970 UNESCO Convention. (http://unesdoc.unesco.org/images/ 
0011/001187/ 118783eo.pdf; accessed June 15, 2013). 
113 For example, the United States passed the Convention on Cultural Property Implementation 
Act of 12 January 1983. That Convention can only be applied certain states that have an 
agreement with the U.S. to protect certain objects originating in those states. See Kurt Siehr, 
“Model Laws for Implementing International Conventions – The Implementation of the 1970 
UNESCO Convention on Cultural Property,” Max Planck Private Law Research Paper 12.25 
(2012): 354.   
114 Forrest, op. cit., p. 191. Belize is added based upon the media note of the US Department of 
States on March 5, 2013 (http://www.state.gov/r/pa/prs/ps/2013/03/205661.htm; accessed June 
15, 2013). 
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and Greece specifically includes the categories of Archeological and Byzantine 

ecclesiastical ethnological materials, while the one between the US and Guatemala 

imposes import restrictions on archaeological material from pre-Columbian cultures 

and ecclesiastical ethnological materials from the Conquest and Colonial Periods of 

Guatemala. In addition to the above-mentioned countries, many neighboring countries 

have concluded bilateral agreements with one another, thereby creating a useful 

mechanism for the restitution of cultural property of the concerned States. For example, 

in 2006, Italy and Switzerland reached an agreement preventing the illegal export, 

import and transfer of cultural properties.115 

In some cases, the scope of these agreements goes beyond imposing 

restrictions on the import and export of cultural goods, and extends to broader 

cooperation between the States regarding loans, exhibitions, joint research, and 

excavation projects. For example, in 2001, the US and Italy signed an MOU restricting 

imports on categories of archaeological material representing the pre-classical, 

classical and imperial Roman periods of Italy. Then in 2011, the two States amended 

this agreement, adding some categories of ancient coins, and including additional 

paragraphs outlining further interchanges, including long-term loans, joint excavations, 

and academic exchange programs.116  

                                    
115 Italian text is available at http://www.beniculturali.it/mibac/multimedia/MiBAC/documents/ 
1235558111383_AccordoItaliaSvizzera2006.pdf (accessed June 15, 2013).  
116 Article Ⅱ, para. E: 
   1. Promoting agreements for long-term loans of objects of archaeological or artistic interest, 
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2.3. Other Instruments     

2.3.1. UN Resolutions  

Since 1972, the UN has also been involved in the fight against the illegal trafficking of 

cultural property, and has adopted many resolutions117 on the protection and restitution 

of cultural property, as part of its overall protection and development of cultural 

values.118 

                                                                                             
for as long as necessary, for research and education, agreed upon, on a case by case basis, by 
American and Italian museums or similar institutions, to include: scientific and technological 
analysis of materials and their conservation; comparison for study purposes in the field of art 
history an other humanistic and academic disciplines with material already held in American 
museums or institutions; or educational presentations of special themes between various 
museums or academic institutions; 
   2. Encouraging American museums and universities jointly to propose and participate in 
excavation projects authorized by the Ministry of Culture, with the understanding that certain of 
the scientifically excavated objects from such projects could be given as a loan to the American 
participants through specific agreements with the Ministry of Culture; and 
   3. Promoting agreements for academic exchanges and specific study programs agreed upon 
by Italian and American institutions  
   English translation quoted from Tullio Scovazzi, “Diviser, c’est détruire: Ethical Principles 
and Legal Rules in the Field of Return of Cultural Property,” paper presented at the 15th Session 
of the UNESCO Intergovernmental Committee for Promoting the Return of Cultural Property to 
its Countries of Origin or its Restitution in Case of Illicit Appropriation, 11-13 May 2009, Paris, 
France. (Full text is available at http://portal.unesco.org/culture/en/files/39157/12433501641 
Scovazzi_E.pdf/Scovazzi_E.pdf; accessed June 15, 2013). For Italian text, see 
http://www.beniculturali.it/mibac/multimedia/MiBAC/documents/1295533232009_Memorandu
m_di_Intesa_Italia-Usa.pdf (accessed June 15, 2013). 
117 The resolutions of the General Assembly and the Security Council of the United Nations are 
binding to all Member States of the United Nations. For the functions and powers of the 
General Assembly and the Security Council, see http://www.un.org/en/ga/about/back 
ground.shtml and http://www.un.org/en/sc/about/functions.shtml (accessed June 15, 2013).  
118  The list of adopted Resolutions and their texts can be found online at 
http://www.unesco.org/new/en/culture/themes/movable-heritage-and-museums/restitution-of-
cultural-property/resolutions-adopted-by-the-united-nations-general-assembly-about-return-
and-restitution-of-cultural-property/ (accessed June 15, 2013).  
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From its first Resolution in this area, the UN General Assembly has affirmed 

the importance of each State’s sovereign right to protect its cultural values and national 

heritage, and has therefore called for the return of cultural objects to their country of 

origin. Specifically, Resolution 3148 (XXVIII) of 14 December 1973 on the 

preservation and further development of cultural values acknowledges the right of 

States and people to value and preserve their culture to develop its distinctive 

character.119 Based on this recognition of each State’s basic right to protect its cultural 

property, the UN General Assembly has also called for international cooperation to 

prevent trafficking of cultural objects. Restitution is addressed in Resolution 3187 

(XXVIII) of 18 December 1973, which states that ‘the prompt restitution to a country 

of its objects d’art, monuments, museum pieces, manuscripts and documents by 

another country, without charge, is calculated to strengthen international cooperation 

inasmuch as it constitutes just reparation for damage done.’120  

Over the years, these statements have been reiterated and revised, with 

periodic additions and recommendations, including calls for bilateral agreements to 

facilitate restitution of cultural property (Resolution 33/50 of 14 December 1978 on the 

protection, restitution and return of cultural and artistic property as part of the 

preservation and further development of cultural values)121; systemic inventories of 

cultural property existing in their territories and abroad (35/128 of 11 December 1980 

                                    
119 Preamble of the Resolution 3148.  
120 Para. 1 of the Resolution 3187. 
121 Para. 4 of the Resolution 33/50. 
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on the return or restitution of cultural and artistic property to its countries of origin)122; 

and for museums and public and private collectors to return or open access of cultural 

properties to the countries of origin (Resolution 36/64 of 27 November 1981 on the 

return or restitution of cultural property to the countries of origin).123  

UN Security Council resolutions have also been adopted in line with illicit 

trafficking during armed conflict. After an estimated 3,500 objects had been looted 

from the Iraq National Museum during the First Iraq War, the UN Security Council 

imposed sanctions in August 1990124, but thus far only a few cultural items have been 

returned.125 More looting and clandestine excavations took place in Iraq and Kuwait 

following the 2003 invasion by US-allied forces126, and on 22 May 2003, the UN 

Security Council adopted Resolution 1483 to address the situation.127  

Echoing the first UN Security Council Resolution’s request that all Member 

States take decisive action against illicit traffic, the second Resolution includes the 

following paragraph 7: 

                                    
122 Para. 3 of the Resolution 35/128. 
123 Para. 7 of the Resolution 36/64. 
124 Resolution 661 of 6 August 1990. Full text is available at http://www.un.org/ga/search/ 
view_doc.asp?symbol=S/RES/661(1990) (accessed June 15, 2013).  
125 O’Keefe, op. cit., p. 15.  
126 For details of the history of looting during the Iraq War, see Benjamin Foster, Karen Foster, 
and Patty Gerstenblith, Iraq Beyond the Headlines: History, Archaeology and War (Singapore: 
World Scientific, 2005). 
127 Full text is available at http://www.unesco.org/culture/laws/pdf/resolution1483_iraq_en.pdf 
(accessed June 15, 2013).  
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7. Decides that all Member States shall take appropriate steps to 

facilitate the safe return to Iraqi institutions of Iraqi cultural property 

and other items of archaeological, historical, cultural, rare scientific, 

and religious importance illegally removed from the Iraq National 

Museum, the National Library, and other locations in Iraq since the 

adoption of resolution 661 (1990) of 6 August 1990, including by 

establishing a prohibition on trade in or transfer of such items and 

items with respect to which reasonable suspicion exists that they 

have been illegally removed, and calls upon the United Nations 

Educational, Scientific, and Cultural Organization, Interpol, and 

other international organizations, as appropriate, to assist in the 

implementation of this paragraph;  

 This provision complements the 1970 UNESCO Convention in that it enables 

non-States Parties of the 1970 UNESCO Convention to seek legislative measures to 

fulfill the objective of the Resolution. For example, pursuant to the Resolution, the US 

Congress passed the Emergency Protection for Iraqi Cultural Antiquities Act without 

any bilateral agreement with Iraq to restrict the import of cultural objects. Also, in May 

2003, Australia passed the Iraq (Reconstruction and Repeal of Sanctions) Regulations 

to implement this Resolution.128 

                                    
128 Prott, op. cit., p. 37.  
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 However, resolutions are usually very broad and pose a number of policy and 

administrative matters for Member States of the UN. In addition, they sometimes raise 

serious issues of non-retroactivity, which is a basic principle of international law. 

Regarding restitution, they also create legal questions related to statutes of limitation 

and the status of good faith acquirers. Such issues must be addressed through specific 

laws and policies, such as the above-mentioned actions of the US and Australia.  

 

2.3.2. Intergovernmental Committee  

The issue of the lack of retroactivity of the 1970 UNESCO Convention led Member 

States of UNESCO to create an intergovernmental body to address cases of illicit 

trafficking of cultural property that had occurred before the entry into force of the 1970 

UNESCO Convention, mainly occurred under foreign or colonial occupation. 

Following the recommendation of an experts’ meeting in 1976, the General Conference 

of UNESCO created the Intergovernmental Committee for Promoting the Return of 

Cultural Property to its Countries of Origin or its Restitution in Case of Illicit 

Appropriation (hereafter ‘ICPRCP’) in 1978 as a permanent intergovernmental 

body.129 The Committee is composed of 22 Member States130 appointed for 4-year 

                                    
129 20 C/resolution 4/7.6/5 of the 20th session of the General Conference of UNESCO, Paris, 24 
October-28 November 1978; the text is available at http://unesdoc.unesco.org/images/0011/ 
001140/114032e.pdf#page=92 (accessed June 15, 2013). 
130 List of the current committee Member States is available at http://www.unesco.org/new/ 
en/culture/themes/movable-heritage-and-museums/restitution-of-cultural-property/members-of-
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terms by the General Conference of UNESCO, and they convene the meeting every 

two years.  

The ICPRCP mediates State conflicts related to the return of or restitution for 

cultural property in cases where the provisions of the 1970 UNESCO Convention do 

not apply.131 As an advisory body, the ICPRCP has no legal authority to decide cases, 

but it still provides a unique framework for discussion and facilitates bilateral 

negotiations for restitution of cultural objects.132 In 2010, upon a resolution adopted by 

the General Conference of UNESCO133, the Committee reviewed and adopted the 

Rules of Procedure for Mediation and Conciliation suggested by the subcommittee of 

the ICPRCP.134   

The Committee has also helped to develop many useful legal and practical 

tools to facilitate restitution for cultural property. In particular, ICPRCP recently 

encouraged UNESCO and UNIDROIT to create a committee of independent experts to 

draft model legislative provisions defining State ownership of cultural properties, 

                                                                                             
the-inter governmental-committee/ (accessed June 15, 2013). 
131 Statutes of the ICPRCP are available at http://unesdoc.unesco.org/images/0014/001459/ 
145960e.pdf (accessed June 15, 2013). 
132 Information on successful cases under the aegis of the Intergovernmental Committee is 
available at http://www.unesco.org/new/en/culture/themes/movable-heritage-and-museums/re 
stitution-of-cultural-property/committes-successful-restitutions/ (accessed June 15, 2013). 
133 33 C/resolution 44 of the 33rd session of the General Conference of UNESCO, Paris, 3-21 
October 2005 (http://unesdoc.unesco.org/images/0014/001428/142825e.pdf; accessed June 15, 
2013). 
134  CLT-2010/CCONF.203/COM.16/7 of the 16th session of the ICPRCP, Paris, 21-23 
September 2010; the full text of the Rules of Procedure for Mediation and Conciliation in 
Accordance with Article 4, para. 1, of the Statutes of the ICPRCP is available online at 
http://www.unesco.org/new/en/culture/themes/movable-heritage-and-museums/restitution-of-cu 
ltural-property/statutes-and-rules-of-procedure/ (accessed June 15, 2013). 
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especially archaeological heritage, which will form a basis for drafting national 

legislation and promote uniformity of cultural terminology.135 As a result, a Model 

Provisions on State Ownership of Undiscovered Cultural Objects (hereafter ‘Model 

Provisions’)136 was introduced in 2011 to ensure that all States are equipped with 

sufficiently explicit legal principles to guarantee their ownership of undiscovered 

antiquities.137  

Again, the Model Provisions do not constitute a binding legal instrument, but 

they represent a notable response to the increasing need to standardize the definition of 

State ownership of undiscovered archaeological objects, which are particularly 

vulnerable to illicit trafficking. The six relatively brief provisions are clear enough to 

be enforced both domestically and internationally to protect undiscovered cultural 

objects against theft and ensure restitution138 should such theft occur. The Model 

Provisions extend the principle of inalienability139 to all cultural property, both known 

                                    
135 In an extraordinary session of ICPRCP, held in Seoul, Republic of Korea, 25-28 November 
2008, in celebration of the 30th Anniversary of the Committee, legislation on undiscovered 
antiquities became one of the major issues discussed, since many states had encountered 
numerous legal obstacles when requesting restitution of such objects found in another country. 
More information on the meeting discussions can be found online at 
http://www.unesco.org/new/en/culture/themes/movable-heritage-and-museums/restitution-of-cu 
ltural-property/sessions-conferences/30th-anniversary-of-the-intergovernmental-committee/#c3 
03252 (accessed June 15, 2013). 
136 The full text of the Model Provisions and its explanatory guidelines are available at 
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/UNESCO-UNIDROIT_Mo 
del_ Provisions_en.pdf (accessed June 15, 2013). 
137 Recommendation No. 4, CLT-2011/CONF.208/COM.17/5 of the 17th session of the ICPRCP, 
Paris, 30 June-1 July 2011 (http://unesdoc.unesco.org/images/0019/001937/193720E.pdf; 
accessed June 15, 2013).   
138 Provision 6 of the Model Provisions. 
139 Provision 5 of the Model Provisions. 
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and undiscovered, through authorized excavation and otherwise.140 As a practical tool 

for guidance, the Model Provisions facilitate the application of both the 1970 

UNESCO Convention and 1995 UNIDROIT Convention. 

 Other than the Model Provisions, ICPRCP has cooperated with various 

international organizations to develop many other practical instruments to improve the 

implementation of international conventions. Some of these instruments include the 

Model Export Certificate for Cultural Objects (with W CO, 2007); Actions concerning 

Cultural Objects being offered for Sale over the Internet (with INTERPOL and ICOM, 

2007); Database of National Cultural Heritage Laws (2005); and Code of Ethics for 

Dealers in Cultural Property (1999). Such measures are especially useful in coping 

with new challenges related to the increasingly free movement of cultural goods. The 

Fund of the Intergovernmental Committee was created in 1999 to support Member 

States in their efforts to effectively fight illicit trafficking of cultural property and 

pursue the return or restitution of cultural property.141  

 

 

                                    
140 Provision 4 of the Model Provisions. 
141 UNESCO General Conference Resolution 27 at its 30th Session, Paris, 26 October to 17 
November 1999 (http://unesdoc.unesco.org/images/0011/001185/118514e.pdf#page=69; accessed 
June 15, 2013), in compliance with Recommendation No. 6 (adopted in 1999 by the 10th 
session of the Committee). 
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3. Assessment of International Cooperation 

The previous chapter reviewed various instruments that have been developed to fight 

against the illicit trafficking of cultural property and to facilitate its restitution. Over 

the last several decades, collective actions of the international community in this arena 

have been repeatedly addressed and strengthened, but there is still considerable room 

for improvement in terms of cooperation. However, just as the mechanism of each 

instrument varies (e.g. international conventions, regional agreements, bilateral MOUs, 

resolutions, etc), the implementation and monitoring of those instruments also varies. 

In particular, while international conventions under the jurisdiction of international 

organizations include legal stipulations requiring regular reports from the States Parties, 

other instruments fall solely under the sovereign power of the individual States, and 

thus have no mandatory rules for implementation or evaluation. As a result, the degree 

to which the States incorporate international norms into national legislation widely 

varies. Similar issues can be witnessed in introducing regional standards to domestic 

legal system.  

 In this chapter, each mechanism for international cooperation will be evaluated. 

The degree of implementation of the instruments by the States concerned, including its 

influence on the domestic legislation, the number of cases of successful prevention and 

restitution, and attitudes of the States and other related entities will be criteria for the 

evaluation process. After singular approach for each instrument, a holistic analysis to 
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identify general legal, technical, and operational difficulties and obstacles will be 

followed. The case study of the Republic of Korea and Japan will be introduced to 

demonstrate those difficulties in reality. This will contribute to projecting the way to 

move forward to fight against illicit trafficking of cultural property and promote its 

amicable restitution to the country of origin. 

 

3.1. Evaluation of Each Mechanism for International 

Cooperation  

3.1.1. International Conventions  

1954 Hague Convention and its First Protocol  

The obligations of the Hague Convention and its First Protocol on regulating the export 

of cultural property are quite broad, and many States Parties never attempted to 

implement either the Convention or the Protocol.142 In spite of Paragraph 11 of the 

Protocol, which requires States Parties to ensure effective application of the Protocol 

within six months of its entry into force, many States Parties failed to take any steps in 

that direction, apparently being wary to adjust their domestic laws concerning the 

                                    
142 Patrick J. O’Keefe, “The First Protocol to the Hague Convention Fifty Years On,” Art 
Antiquity and Law 9.2 (2004): 103.  
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ownership of cultural property, which would be severely affected by the powers of 

seizure and return under the Protocol.143    

 Some States Parties may have felt that no additional legislation was required to 

accompany the international instruments, either because their domestic laws were 

already fairly consistent with the provisions of the instruments, or because the 

provisions of the instruments were precise enough to be incorporated with their 

domestic laws. However, the First Protocol is quite broad and invokes the delicate 

issue of individual rights to cultural property, and thus would seem to require specific 

amendments to the relevant domestic laws. The lack of concomitant domestic 

legislation certainly prevented many States Parties from fulfilling their obligations 

under the Protocol.144 

 For example, Japan 145  submitted the following statement enunciating its 

intentions regarding Section I, Paragraph 3: 

 In applying the provisions of paragraph 3 of I of the Protocol, Japan 

will fulfill the obligation under those provisions in a manner 

consistent with its domestic laws including the civil code. Japan will 

be, therefore, bound by the provisions of Section I of the Protocol to 

                                    
143 Ibid., p.104. 
144 O’Keefe and Prott, op. cit., p. 37. 
145 Japan ratified the 1954 Hague Convention and its two Protocols on 10 September 2007.  
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the extent that their fulfillment is compatible with the above-

mentioned domestic laws.146 

 This statement indicates the tendency of States Parties to privilege their own 

domestic law over the First Protocol in cases where the two conflict. The Netherlands 

adopted a similar approach, as evidenced by the Lans case.147 Granted, both the 1954 

Hague Convention and the Protocol included many limitations, due to their overall 

ambiguity and uncritical assumptions about private law, but both instruments’ 

preventive power to address the illicit trafficking of cultural property was severely 

depleted by the lack of domestic incorporation. 

 

1970 UNESCO Convention  

The most striking difference between the 1970 UNESCO Convention and the 1954 

Hague convention is the former’s conclusive State-centric approach.148 Under the 

1970 UNESCO Convention, States define which cultural objects are subject to 

                                    
146 Quoted from O’Keefe and Prott, op. cit, p. 37. 
147 The Autocephalous Greek Orthodox Church in Cyprus v. Willem O.A. Lans, District Court of 
Rotterdam, Case n. 44053. See Stephan Matyk, “The Restitution of Cultural Objects and the 
Question of Giving Direct Effect to the Protocol to the Hague Convention for the Protection of 
Cultural Property in the Event of Armed Conflict 1954,” International Journal of Cultural 
Property 9 (2000): 341-346. 
148 Ana Filipa Vrdoljak, International Law, Museums and the Return of Cultural Objects (New 
York: Cambridge University Press, 2008), p. 209.  
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protection and which measures are to be taken for such protection.149 Control and 

enforcement procedures are initiated by the removal of the cultural objects from a 

State’s territory.150  

 In practice, States have adopted different procedures and technical tools in 

implementing the Convention, depending upon their domestic context. For example, 

Canada has taken a broad view of its obligation under the Convention.151 Under its 

Cultural Property Export and Import Act152, which was finalized a year after Canada 

became a party to the 1970 UNESCO Convention, Canadian law established a 

comprehensive system in which a special export permit is required in order to take 

certain categories of cultural properties out of the country.153 In other cases, nations 

have adopted a system that enables the return of foreign cultural property that has been 

illegally removed from its country of origin, and imposes penalties on those connected 

with that illicit trafficking.154   

 However, other developed or market States’ participation in the Convention 

was rather slow, and their implementation was based on a relatively narrow 

interpretation. In particular, the US invoked a number of ‘understandings’ and 

‘reservations’ that conflicted with the expectations of States from which cultural 

                                    
149 Article 1, 5, and 15 of the 1970 UNESCO Convention.  
150 Article 3, 5(a), and 6 of the 1970 UNESCO Convention. 
151 O’Keefe and Prott (2011), op. cit., p. 66. 
152 R.S.C. 1985, c. C-51. 
153 Robert K. Paterson and Tore Modeen, “Canadian and Finnish Cultural Property Export 
Controls as the Basis for a Modal Law,” Art Antiquity and Law 9. 1 (2004): 23. 
154 Ibid., p. 24. 
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property had been taken.155 Only in 1983 did the U.S, Congress pass the Convention 

on Cultural Property Implementation Act156, with the particular aim of implementing 

Articles 7(b) (1) and 9 of the Convention.157 In doing so, the US apparently hoped to 

make up for its limited application of the Convention by concretizing the 

implementation of numerous bilateral agreements with the States Parties of the 

Convention, but this approach was criticized as simply reaching ‘an agreement to 

agree’.158  

 Other market countries, including Japan, Germany, the United Kingdom and 

Switzerland, did not join the Convention until the late 1990s or 2000s, and even then 

they proposed to follow a limited interpretation of the Convention. The UK finally 

acceded to the Convention in 2002, and only after increasing scrutiny about its role in 

the rampant illicit trade taking place throughout the world from the late 1990s.159 But 

the UK did not introduce any special legislation to implement the Convention, relying 

                                    
155 Forrest, op. cit., p. 191.  
156 See the Act as Public Law 97-446 (http://eca.state.gov/files/bureau/97-446.pdf; accessed 
June 15, 2013) and 19 US Code 2601 et seq (http://eca. state.gov/files/bureau/2600.pdf; 
accessed June 15, 2013). For the Senate Report on the Act discusses the reasons for the U.S. 
implementation of the Convention, see http://eca.state.gov/files/bureau/97-564.pdf (accessed 
June 15, 2013).  
157 James Cuno, “View from the Universal Museum,” in Imperialism, Art and Restitution, ed. 
John Henry Merryman (New York: Cambridge University Press, 2006), p. 21. 
158 See 2.2.2. of this study for the bilateral agreement of the US. However, O’Keefe noted this 
way of implementation of the US which ‘reduces the 1970 UNESCO Convention to “an 
agreement to agree”, an interpretation which might be surprising to delegates…who might have 
considered that their task in Paris in 1970 was in fact to make the agreement, not to agree to 
make others.’ See O’Keefe (2007), op. cit., p. 110. 
159 For example, see Peter Watson, Sotheby’s Inside Story (London: Bloomsbury, 1997). 
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instead on its domestic laws160, which heretofore have been completely ineffectual in 

addressing the problem.161 Japan and Switzerland followed similar paths by joining the 

Convention, but failing to enact or update any relevant domestic laws, therefore 

allowing illicitly trafficked cultural property to be brought in from other States without 

much difficulty.162 

 One positive example of implementing the Convention can be found in 

Australia, which is neither a market country nor a source nation. In 1986, prior to its 

ratification of the Convention in 1989163, Australia adopted the Protection of Moveable 

Cultural Property Act164, representing the ‘most extensive implementation’165 for the 

Convention. While Australia’s actions have been generally praised as a good example 

of implementation, this approach is far from perfect, in that it still requires the States to 

bear the burden of the recovery process.  

 Many have argued that the 1970 UNESCO Convention has failed to decrease 

the illicit trafficking of cultural property over the past four decades.166 While part of 

                                    
160 Dealing in Cultural Objects (Offences) Act 2003 (http://www.legislation.gov.uk/ukpga/2003 
/27/pdfs/ukpga_20030027_en.pdf; accessed June 15, 2013).  
161 Forrest, op. cit., p. 193. 
162 O’Keefe commented on the Japanese implementing legislation that ‘totally ignores the 
reality of the unlawful trade in cultural property.’ See O’Keefe (2007), op. cit., p. 126. 
163 For the Australian legislation, see Craig Forrest, “Australia’s Protection of Foreign States’ 
Cultural Heritage,” University of New South Wales Law Journal 27 (2004): 605; O’Keefe 
(2007), op. cit., pp. 100-106. 
164 The text of Act and its associated Regulations is available at http://www.comlaw.gov.au/ 
Details/C2011C00238 and http://www.comlaw.gov.au/Details/F2004C00105 (accessed June 15, 
2013).  
165 O’Keefe (2007), op. cit., p. 100. 
166 In 2003, the trade was estimated to be between $150 million and $2 billion a year, behind 
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the problem is the rapid expansion of global trade in general, the Convention certainly 

has some weaknesses.  Not surprisingly, given the prolonged negotiations and 

extensive compromises made in preparing the Convention, its text is usually quite 

vague, which allows States to implement the Convention unevenly, and this typically 

favors nations that are the destination of illegally acquired cultural property.167 

Consistent implementation of the Convention is further hindered by its State-centric 

approach, which does not consider problems of private law, particularly regarding the 

ownership of cultural property. Finally, the Convention is not retroactive, and thus fails 

to address the long history of illicit export and import of the cultural property, 

particularly related that occurred during the World Wars.    

 Despite these weaknesses, however, the Convention should not be forcibly 

disparaged. It was, after all, the first international convention designed specifically to 

combat the illicit trafficking of cultural property, and as such, it highlighted the 

seriousness of the issue and brought action from many States. Many cultural objects 

                                                                                             
only the illicit trade in drugs and weapons. See Neil Brodie, Jenny Doole, and Peter Watson, 
Stealing History: The Illicit Trade in Cultural Material (Cambridge: The MacDonald Institute 
for Archaeological Research, 2000), p. 23.  
   According to another source, as of 2008, the reported value of the international trade in 
looted, stolen or smuggled artifacts was estimated to be between US$4.5 billion to US$6 billion 
per year. See John Sandage, Keynote Address at the International Conference on Organized 
Crime in Art and Antiquities, Courmayeur Mont Blanc, Italy, 12-14 December 2008, ISPAC 
(http://ispac.cnpds.org/publications-24-organised-crime-in-art-and-antiquities-24.html; accessed 
June 15, 2013) 
167  Lyndel V. Prott, “Strengths and Weaknesses of the 1970 UNESCO Convention: An 
Evaluation 40 years after its adoption,” background paper presented at the meeting in 
celebration of the 40th Anniversary of the 1970 UNESCO Convention, 15-16 March 2011, 
UNESCO HQ, Paris, France (http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/ 
pdf/Prott_2_en.pdf; accessed June 15, 2013).  
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have been returned to their country of origin under the Convention,168 and the 

international awareness about the need to protect cultural property from illegal export 

has been markedly increased, which in turn influenced the development of other 

international instruments. There have been recent discussions about amending the 1970 

UNESCO Convention,169 but such revision would entail an extremely prolonged and 

difficult negotiation process, and thus may not be feasible. In fact, since many of the 

weaknesses of the Convention are addressed by the 1995 UNIDROIT Convention, any 

attempts to revise the 1970 UNESCO Convention would perhaps be 

counterproductive.170   

 

1995 UNIDROIT Convention  

Upon introduction, the 1995 UNIDROIT Convention endured harsh criticism, 

particularly from market States and various entities involved in the art market. 

                                    
168 For recent restitution cases of cultural objects using the 1970 UNESCO Convention, see 
UNESCO Homepage at http://www.unesco.org/new/en/culture/themes/movable-heritage-and-
museums/illicit-traffic-of-cultural-property/recent-restitution-cases-of-cultural-objects-using-the 
-1970-convention/ and http://www.unesco.org/new/en/culture/themes/movable-heritage-and-
museums/illicit-traffic-of-cultural-property/other-cases-of-return-or-restitution-of-cultural-objects/ 
(accessed June 15, 2013).  
   Some have pointed out the difficulties of adopting the 1970 UNESCO Convention to actual 
cases, but the real reason why the Convention is so rarely applied is that, in most of cases, when 
customs authorities seize cultural properties that appear to be stolen or illegally exported, the 
complicit party avoids litigation by consenting to the return of the item.  
169 See the report of the 40th Anniversary meeting of the Convention (http://unesdoc.unesco.org/ 
images/0019/001927/192779E.pdf; accessed June 15, 2013).  
170 Prott, op. cit., p. 8. 
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Collectors and art dealers were especially resistant to the concept of compensation for 

bona fide purchasers, a requirement for due diligence.171 These concerns may have 

been justified, but the express purpose of the Convention was to ‘moralize’ the art 

market by establishing uniform provisions to prohibit dubious trade. 

 In fact, the 1995 UNIDROIT Convention provides guidance for assessing due 

diligence,172 which has since had some influence on the national legislations of the 

non-States Parties of the Convention. Since the 1995 UNIDROIT Convention 

complements the 1970 UNESCO Convention by addressing areas of private law, this 

type of national practice has been called the ‘1970 UNESCO Convention plus 

option’.173 For example, the Netherlands ratified the 1970 UNESCO Convention in 

2009, and implemented it based on additional elements from Article 4(4) of the 1995 

UNIDROIT Convention.174 Under Swiss Law,175 the duty of diligence refers to a 

public law that obliges the transferor of cultural objects to meet certain standards of 

behaviour.176 In a similar context, the Federal Court of Switzerland recalled in 1997 

                                    
171 Anthony Browne, “UNESCO and Unidroit: The Role of Conventions in Eliminating the 
Illicit Art Market,” Art Antiquity and Law 7.4 (2002): 381. 
172 Article 4(4) of the 1995 UNIDROIT Convention.  
173 Marina Schneider, “Protection and Return of Cultural Objects: The Interplay of Law and 
Ethics,” in Realising Cultural Heritage Law: Festschrift for Patrick O’Keefe, ed. Lyndel V. 
Prott, Ruth Redmond-Cooper and Stephen Urice (Leicester: Institute of Art and Law, 2013), p. 
129. 
174 For implementation of the 1970 UNESCO Convention of the Netherland, see Van der Horst 
N.M, “The Dutch Ratification of UNESCO: Implementation Acts and the Protection of Cultural 
Property,” Art Antiquity and Law 15.3 (2010): 261-273.  
175 Federal Act on the International Transfer of Cultural Property (CPTA; RS 444.1) of 2003 
(http://www.unesco.org/culture/natlaws/media/pdf/switzerland/ch_actintaltrsfertcultproties2005
_engtno.pdf; accessed June 15, 2013).  
176 CECOJI-CNRS, op. cit., p. 156. 
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that the 1970 UNESCO Convention and 1995 UNDROIT Convention “have a common 

inspiration and are [both] expressions of international public policy in force of 

future....and summarize the need for an effective international fight against trafficking 

in cultural property”.177  

 Regionally, the 1995 UNIDROIT Convention has been very influential on the 

introduction of Council Directive 93/7/ECC on the return of cultural objects that have 

been unlawfully removed from the territory of a Member State.178 Regarding the 

implementation of due diligence, in 2010, a group of European experts reported on the 

mobility of collections, with a sub-working group focusing on the prevention of theft 

and illicit trafficking of cultural goods. They recommended that:  

Although still many member states have not ratified the UNIDROIT 

Convention, this should not necessarily be a deterrent for adopting 

the ethical framework of the Convention as a guiding principle for 

the matter of acquisitions of cultural goods and thus the practice of 

due diligence. 179 

 In spite of its continuous impact on national and regional legislations, only 33 

States have joined the Convention, and therefore actual cases of return under the 

Convention are quite rare. However, it took more than 40 years for the 1970 UNESCO 

                                    
177 Decision of the Swiss Federal Tribunal of 1 April 1997 (ATF 123 Ⅱ 134). 
178 Schneider, op. cit., p. 131. 
179 The report is available at http://ec.europa.eu/culture/documents/due_diligence_report.pdf 
(accessed June 15, 2013). 
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Convention to be ratified by about two-thirds of the Member States of UNESCO, 

including many of the major art market States, so it is understandable that it will take 

some time for States to accept the 1995 UNIDROIT Convention. Also, the success of 

the Convention is not based solely upon the number of actions taken to return the 

cultural objects, but also its transformative effect on practices in the field.   

  

2000 Palermo Convention  

Discussion of the role of the 2000 Palermo Convention in addressing the issue of illicit 

trafficking of cultural property is still ongoing, so it is difficult to evaluate the 

effectiveness of the Convention. However, there have been many cases of organized 

crime getting involved in the art market, often after laundering cultural objects to 

conceal their illicit origin. This sort of activity thrives on weak and inconsistent 

domestic legislation, which differs from country to country.180 

 Therefore, to support the 1970 UNESCO Convention and reinforce 

cooperation against criminal activities, the States Party of the 2000 Palermo 

Convention must begin to interpret the Convention in relation to crimes involving 

                                    
180 UNODC, Digest of Organized Crime Cases: A Compilation Of Cases With Commentaries 
And Lessons Learned (Vienna: UN, 2012), p. 109. This text is also available at 
https://www.unodc.org/ documents/organized-crime/EnglishDigest_Final301012_30102012.pdf 
(accessed June 15, 2013.) 
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cultural property, and applying its provisions accordingly.181 Domestic criminal laws 

regarding offences involving cultural property and international cooperation for police 

actions will be certainly become more integrated in the future, but at this point, any 

further speculation would be premature.  

 

2001 UNESCO Convention 

In negotiations of the 2001 UNESCO Convention, the most contentious point was how 

to achieve harmony between the Convention and UNCLOS, one of the most important 

international treaties regulating the law of the sea, with more than 165 States Parties.182 

In fact, many maritime powers insisted that UNCLOS represented a delicate balance of 

State interests, so the 2001 UNESCO Convention should be consistent with it, 

particularly in regards to the issue of States’ jurisdiction over underwater cultural 

heritage. The 2001 UNESCO Convention responded to this dilemma by including 

Article 3, stating non-prejudice in regards to the rights, jurisdiction and duties of the 

States under international law, including UNCLOS. Article 3 enabled the 2001 

UNESCO Convention to advance further by introducing operational provisions against 

the illegal transport of underwater cultural heritage.  

                                    
181 Article 2 of the 2000 Palermo Convention. 
182 As of June 15, 2013. 
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 It has only been four years since the Convention entered into force in 2009, so 

it is difficult to evaluate its effect on the fight against the illicit trafficking of 

underwater cultural heritage. However, the potential of this Convention to complement 

the 1970 UNESCO Convention and 1995 UNDROIT Convention in terms of 

protecting cultural property under the sea is highly significant and deserving of further 

in-depth research. The 2001 UNESCO Convention has certainly paved the way for 

developing an effective international framework for protecting underwater cultural 

heritage that goes beyond coastal State jurisdiction.183  

 

3.1.2. Regional and Bilateral Instruments 

EU Directive  

The latest report on the application of Council Directive 93/7/EEC on the return of 

cultural objects unlawfully removed from the territory of a Member State (2009) and 

the public consultation on its possible revision (2012) give the Directive a very positive 

evaluation. The majority of those who replied to the 2012 survey thought that the 

Directive was generally adequate or fully adequate. 184  Thanks to the Directive, 

                                    
183 Forrest, op. cit., p. 361. 
184 See the Roadmap for the revision of the Directive, op. cit., p. 5. 
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between 2004 and 2007, 148 cultural objects were returned to their original places 

through amicable out-of-court settlements.185  

 However, when it comes to the Directive’s effectiveness for securing the return 

of national treasures, the opinions of the public and private sectors are split. According 

to the survey, while 61% of citizens and private sector operators stated that the 

Directive responded well to the needs of the Member States, only 20% of public 

authorities agreed.186 Moreover, a third report compared the opinions and responses of 

the different Member States, revealing wide discrepancies in their attitudes. For 

example, while the majority of Member States were in favor of amending the Annex to 

the Directive, some States wanted it to be extended to new categories (e.g. 

contemporary works of art), but others, particularly France, Italy and Hungary, wanted 

to limit the scope to public collections or ecclesiastical objects.  

 The Member States widely agreed with certain points; in particular, nearly 

every State insisted on amending Article 7(1) to extend the statue of limitations for 

initiating a return proceeding, to three years, for instance. But return proceedings were 

hindered by different legal interpretations of key concepts such as ‘due care’ and ‘fair 

compensation’. The public sector’s relatively negative evaluation of the provisions of 

                                    
185 See the table as annexed at the third report, op. cit., pp. 10-13. 
186 Ibid., pp. 5-6.  
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the Directive also cited insufficient sharing of information and a lack of guidance for 

administrative cooperation.187  

 Member States are now in the process of revising the Directive. They have 

exchanged experiences and introduced a new cooperation tool (Open Method of 

Coordination) to facilitate the mobility of collections in the framework of the European 

Agenda. They have also made ‘cultural heritage, including the mobility of collections’ 

a priority area in the Council Work Plan on Culture 2011-2014.188 Although some 

arduous discourse will be required to reach a consensus among the Member States on 

various legal and administrative issues on the return of cultural objects, the European 

States seem to be adapting quite well to the changing environment of the art market. 

More importantly, they are enhancing regional cooperation, with discussion on the 

Directive playing a central role.  

 

Bilateral Agreements 

Since bilateral agreements depend heavily on the specific circumstances of the States 

involved, attempting to make general assessments of them can be somewhat 

                                    
187 Article 4 of the Directive. 
188 See ‘Proposal for the revision of Council Directive 93/7/EEC as modified by Directive 
96/100/EC and 2001/38/EC, on the return of cultural goods unlawfully removed from the 
territory of a Member State’ (http://ec.europa.eu/governance/impact/planned_ia/docs/2013_ 
entr_002_return_of_cultural_goods_unlawfully_removed_en.pdf; accessed June 15, 2013). 
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problematic.189 In addition, although bilateral agreements often cite the established 

principles of major international conventions, the interpretations of those conventions 

can vary widely, so there is little consistency. For these reasons, it is quite difficult to 

evaluate the effectiveness of bilateral agreements for facilitating the restitution of 

illegally exported cultural property between States.  

However, as seen with the case of the US and the 1970 UNESCO Convention, 

bilateral agreements can be used to support implementation of the conventions. 

Furthermore, the creation of bilateral agreements can create a more favorable 

atmosphere for negotiation, which in turn would seem to facilitate the return of cultural 

property.190 Also, bilateral agreements help to solve the problem of national legislation 

failing to recognize or enforce foreign public law, since bilateral agreements place all 

the power in the hands of the States concerned.191  

 

3.1.3. Others   

UN Resolutions 

                                    
189 Bilateral agreements sometimes obligate the States to cooperate reciprocally in other matters 
of import and export, such as illicit drug trafficking. See Forrest, op. cit., p. 191. 
190 There are many cases of cultural properties being returned between the States under bilateral 
agreements, but it is difficult to determine if the return was facilitated by the agreement or 
international conventions to which they are party. However, those bilateral agreements certainly 
contribute to amicable solutions for the restitution of cultural property to the country of origin. 
191 For example, the agreement between China and Italy, signed in 2006, points out that each 
Party will apply its domestic law for objects related to each Party, and apply the 1970 UNESCO 
Convention for the item related to the third States. 
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There are currently no reporting mechanisms for the numerous UN Resolutions. Such 

resolutions are usually very broad in text and pose a number of policy and 

administrative matters for Member States, but thus far, they have not been very 

effective. However, some Resolutions of the UN Security Council, such as those 

related to Iraq, have been followed up by domestic legislations and policies by the 

Member States. 192 Such measures are certainly not ideal, since they tend to be 

nonretroactive and ambiguous in regards to compensation for good faith acquirers and 

statutes of limitation. But still, simply having the UN strongly petition its Member 

States to address the illicit trafficking of cultural property raises the awareness of the 

entire international community, the importance of which cannot be understated.  

 

Intergovernmental Committee 

Although its recommendations are not legally binding, the UNESCO 

Intergovernmental Committee for Promoting the Return of Cultural Property to its 

Countries of Origin or its Restitution in Case of Illicit Appropriation (ICPRCP) has 

provided crucial support for discussion between States in cases where the 1970 

UNESCO Convention does not apply.193 While few cases have been brought before 

                                    
192 UN Security Council adopted Resolution 1483 on the situation in Iraq and Kuwait (22 May 
2003). See 2.3.1. of this study. 
193 For the modalities of requesting return or restitution of the ICPRCP, see http://www.unesco. 
org/new/en/culture/themes/movable-heritage-and-museums/restitution-of-cultural-property/ 
requesting -return-or-restitution/ (accessed June 15, 2013).  
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the ICPRCP over the last 30 years,194 the Committee has served an important function 

as a mediator. The Committee has been influential in certain cases, if not for its actual 

mandate, then for providing a multilateral setting for pressuring the States holding 

illicitly obtained cultural property.195 The Committee’s role in developing useful legal 

and practical tools196 is also important for facilitating the implementation of related 

international conventions by the States Parties.  

 

3.2. Difficulties and Obstacles  

The evaluation of the each mechanism reveals a variety of difficulties and obstacles in 

the fight against the illicit trafficking of cultural property. Despite the ongoing attempts 

of international conventions to establish international standards, the most significant 

problem remains the wide variance in national laws regarding cultural property, which 

makes it very difficult to protect cultural property from illicit trafficking. Other 

particularly challenging issues include technical difficulties and the lack of 

                                    
194 Thus far, there have only been eight cases addressed under the ICPRCP, with two cases 
pending. The two pending cases involve Iran and Belgium, regarding archaeological objects 
taken from the Necropolis of Khurvin, and Greece and the UK, regarding the Parthenon marbles. 
For further information on each case, see http://www.unesco.org/new/en/culture/themes 
/restitution-of-cultural-property/committes-successful-restitutions/ (accessed June 15, 2013). 
195 At every session of the ICPRCP, information on the recent cases of return or restitution is 
circulated to the Committee member States and observing States.   
196 See 2.3.2 of this study.  
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administrative coordination. All of these factors contribute to the fragmented nature of 

the protection and restitution of cultural property. 

 

3.2.1. Legal Issues 

Difficulties in Defining ‘Good Faith’ 

Cultural objects are in continuous demand, and their market value can fluctuate wildly 

depending on the time and place they are being sold. Thus, black market trade in 

cultural objects remains very steady, and very lucrative for certain parties.197 One of 

the most effective ways to protect cultural property from illicit trafficking is to put 

moral pressure on the buyer by imposing guidelines for defining the ‘good faith’ (bona 

fide) of the acquirer.  

However, both the definition and the applicable provisions of good faith are 

subject to variable rules. Despite the stricter standards set by the 1970 UNESCO 

Convention198  and 1995 UNIDROIT Convention199 , national laws protecting the 

                                    
197 Based on investigations of the illicit trafficking of cultural objects, approximately 98 percent 
of the final market price of an object goes to middlemen. Objects that are secretly excavated 
and smuggled out of a country are typically sold for prices representing a mark-up of 100 times 
or more, which is higher than most illegal drugs. Cited from the information kit for the meeting 
in celebration of the 40th Anniversary of the 1970 UNESCO Convention (15-16 March 2011/ 
UNESCO HQ, Paris, France) (http://unesdoc.unesco.org/images/0019/001916/191606E.pdf; 
accessed June 15, 2013).  
198 Article 7 of the 1970 UNESCO Convention: 
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ownership of cultural property still widely vary, leaving plenty of loopholes that 

ameliorate the illegal trafficking of cultural goods. For example, countries with 

common law systems traditionally enforce the nemo dat quod non habet rule, which 

states that no one can transfer title of stolen property.200 However, this principle can be 

violated rather easily thanks to the divergent civil laws of most countries. For example, 

anyone who purchases a stolen item in good faith in France, Spain or Switzerland is 

only obliged to return the item after the rightful owner reimburses the purchase 

price.201 In Poland, it becomes much easier to acquire lost or stolen property in good 

faith after three years have passed from the time the property went missing.202 The 

most extreme legislation can be found in Italy, where bona fide acquisition movable 

                                                                                             
   The States Parties to this Convention undertake, 

(b) (ii) at the request of the State Party of origin, to take appropriate steps to recover 
and return any such cultural property imported after the entry into force of this 
Convention in both States concerned, provided, however, that the requesting State 
shall pay just compensation to an innocent purchaser or to a person who has valid 
title to that property. Requests for recovery and return shall be made through 
diplomatic offices. (highlight added) 

199 Concerning the bona fide acquirer, the 1995 UNIDROIT Convention states: 
Article 4(1) The possessor of a stolen cultural object required to return it shall be 
entitled, at the time of its restitution, to payment of fair and reasonable compensation 
provided that the possessor neither knew nor ought reasonably to have known that 
the object was stolen and can prove that it exercised due diligence when acquiring the 
object. (highlight added) 
Article 6(1) The possessor of a cultural object who acquired the object after it was 
illegally exported shall be entitled, at the time of its return, to payment by the 
requesting State of fair and reasonable compensation, provided that the possessor 
neither knew nor ought reasonably to have known at the time of acquisition that 
the object had been illegally exported. (highlight added) 

200 Marc-André Renold, “Stolen Art: The Ubiquitous Question of Good Faith,” in Prott, op. cit., 
p. 309. 
201 Astrid Müller-Katzenburg, “Possession and Ownership of Stolen or Otherwise Lost Works 
of Art,” Art Antiquity and Law 5. 2 (2000): 116. 
202 Ibid. 
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property, including stolen objects, is openly permitted.203  

Such differences in defining ownership of stolen property make it nearly 

impossible to establish consistent standards for due diligence. Although the 1995 

UNIDROIT Convention provides detailed guidelines for checking due diligence,204 the 

Convention is still far short of universal ratification, making it difficult to apply the 

Convention to non-States Parties. There is some hope on the horizon in Europe, as 

Directive 93/7/ECC, on the return of cultural objects unlawfully removed from the 

territory of a Member State, references the due diligence principles of the 1995 

UNIDROIT Convention,205 and is currently in the revision stage. But given the degree 

of disparity between national legislations of European countries, the path ahead will be 

long and arduous.  

 

Legal Limits to Control the Movement of Cultural Property  

While the overall trend towards globalization is rightfully seen as a positive 

                                    
203 Art. 1153 Codice Civile in ibid. 
204 Article 4 of the 1995 UNIDROIT Convention: 

(4) In determining whether the possessor exercised due diligence, regard shall be had 
to all the circumstances of the acquisition, including the character of the parties, the 
price paid, whether the possessor consulted any reasonably accessible register of 
stolen cultural objects, and any other relevant information and documentation which it 
could reasonably have obtained, and whether the possessor consulted accessible 
agencies or took any other step that a reasonable person would have taken in the 
circumstances.  

205 See 3.1.1. of this study. 
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development, the increasing ease of transportation for both people and goods has 

created numerous problems for anyone hoping to control or even monitor the 

movement of cultural property. While the provisions of the 1970 UNESCO 

Convention206 require the States Parties to introduce certificates for the export of 

cultural property, many States continue to apply only their relevant national 

legislations, resulting in a lack of legal unity in controlling the movement of cultural 

property.  

Disparities among the procedures for exporting cultural property also extend 

to the systems of control. For example, in France, export certificates for items over 100 

years old are sometimes valid indefinitely, while certificates for other properties must 

be renewed every 20 years. Meanwhile, export authorization is limited to one year in 

Belgium, and three years in Italy. In the UK, professionals who acquire an ‘open 

general export license’ need no longer obtain an individual certificate for each item. 

The loosest export control systems in the EU can be found in the Netherlands and 

Luxembourg.207 Based on such wide variance, export authorization and enforcement in 

Europe has been understandably inconsistent.208   

 Another huge challenge is the lack of any import control system for cultural 

                                    
206 Article 6 of the 1970 UNESCO Convention. 
207 National cases cited from ibid., p. 191. 
208 “Analysis of structures and mechanisms for disseminating the data which authorities require 
to ensure that the directive on cultural objects is being enforced,” Information & 
Communication Partners (MARKT/2003/05/C), 28.12.204 (http://ec.europa.eu/dgs/internal 
_market/calls/calls-2003_en.htm; accessed June 15, 2013). 



 

 67

property. Actually, the 1970 UNESCO Convention requires States Parties to take 

necessary measures to prevent museums and similar institutions within their territories 

from acquiring illegally exported cultural property, 209  and to impose penal or 

administrative sanctions for cases of illicit import of cultural property.210 Under the 

various bilateral agreements mentioned above,211 the efficiency of checking imports of 

illicitly trafficked cultural property is rather high, but again, such agreements are not 

always legally binding. Since most illicitly trafficked cultural goods are discovered at 

the moment of import, not export, strengthening import control systems is essential to 

better prevent the illegal trade of cultural property.     

 

Difficulties in Restitution of Cultural Property 

Different countries also take different stances with regards to restitution for cultural 

property. In every case, a balance must be struck between the rights of the original 

owner and those of a good faith acquirer, but statutes of limitation can drastically affect 

the negotiation process, in both moral and practical terms.212 Having a statute of 

limitations in cases of lost cultural property certainly helps expedite proceedings by 

encouraging the original owners to move quickly and diligently to search for their 

                                    
209 Article 7(b)(i) of the 1970 UNESCO Convention. 
210 Article 8 of the 1970 UNESCO Convention. 
211 See 2.2.2 of this study. 
212 David L. Carey Miller, David W. Myers, and Anne L. Cowe, “Restitution of Art and 
Cultural Objects: A Re-assessment of the Role of Limitation,” Art Antiquity and Law, 6.1 
(2001): 1. 
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property. 213  However, once cases enter the various legal systems, the opposing 

interests of the involved parties can lead to prolonged negotiations over restitution, 

presenting another significant challenge.  

 Some States are strongly in favor of property rights, and accordingly, they 

have a long statute of limitations. For example, Switzerland has no statute of 

limitations at all in cultural property cases, so that ownership can be claimed 

indefinitely.214 Other third world countries that have suffered from extensive illicit 

trafficking of their cultural property also do not impose any limitation period.215 On 

the contrary, the countries with the largest and strongest art markets are primarily 

interested in protecting buyers and collectors, so they tend to have relatively short 

statutes of limitation. In France, for example, owners of stolen objects have only three 

years from the time of the theft to act for its restitution.216 Under the 1995 UNIDROIT 

Convention, the statute of limitations for restitution is 50 years from the date of theft, 

with no limit at all for cultural objects forming an integral part of an identified 

monument or archaeological site, or belonging to a public collection.217 There is an 

ongoing ‘balance test’218 between these two extremes to find an equitable solution in 

                                    
213 Ruth Redmond-Cooper, “Time Limits in Art and Antiquity Claims,” Art Antiquity and Law, 
4.4 (1999): 323. 
214 Müller-Katzenburg, op. cit., p. 120. 
215 Miller, Myers, and Cowe, op. cit., p. 2. 
216 Ibid., p. 3. 
217 Within three years from the time when the claimant knew the location of the object and the 
identity of its possessor. See Article 3(3), (4), (5) of the 1995 UNIDROIT Convention. 
218 Steven A. Bibas, “The Case Against Statutes of Limitations for Stolen Art,” International 
Journal of Cultural Property 5 (1996): 73-74. 
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the issue of restitution of cultural property. 

Again, another major obstacle for the restitution of cultural property is the 

overall failure to integrate the provisions of major international conventions into 

national legislations. Even though the 1995 UNIDROIT Convention includes a clause 

enabling States that have ratified the text to assert the primacy of other international or 

regional instruments,219 relatively few states have joined the convention, thus severely 

limiting the convention’s capacity to support claims for restitution.  

 

3.2.2. Technical and Operational Difficulties  

Technical Difficulties 

The technical difficulties of preventing the illicit trafficking of cultural property 

typically derive from the lack of sufficient and accurate information. There are 

currently several organizations that provide lists of illicitly trafficked cultural property, 

including INTERPOL, ICOM, the French police database TREIMA, and the private 

database Art Loss Register220. But these lists lack uniformity in their contents, 

description, management, data input, access, functionality, and so on.221 The databases 

are evolving to reflect current changes, by increasing their online presence and 

                                    
219 Article 13 of the UNIDROIT Convention. 
220 http://www.artloss.com/ 
221 CECOJI-CNRS, op. cit., p. 175. 
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incorporating the data of art market professionals, as well as police. However, the 

absence of a comprehensive database with a simple search system deters many States 

and art market professionals from fully proving due diligence.222  

Similar technical difficulties surround the inventories of each individual State, 

museum, and professional (dealer or auctioneer), which usually serve as proof of 

ownership. The inventories are particularly important in identifying stolen or illegally 

exported cultural property, particularly for establishing State ownership of looted 

archaeological heritage, as previously mentioned.223 The lack of standardization and 

the difficulty of access are continuing challenges.224 

 

Operational Limits 

At the administrative level, recurrent issues include the overall lack of expertise of 

police and customs officers, and the limited financial and human resources to support 

the efficient implementation of the conventions. However, a recent survey of European 

States conducted by CEOJI-CNRS clearly showed different degrees of recognition in 

their databases, and an absence of public scrutiny towards acquisitions by museums, 

                                    
222 Ibid., p. 177. 
223 See 2.3.2. of this study. 
224 CECOJI-CNRS, op. cit., p. 181. 
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archives, and libraries with regard to provenance.225 Considering that the general 

awareness of the issue of illicit trafficking of cultural property is higher in Europe than 

in other regions, this survey illustrates the extreme challenge of presenting a unified 

front against the illicit export and trade of cultural property.  

 

 

 

 

 

 

 

 

 

 

                                    
225 Ibid., p. 184. 



 

 72

4. Case Study: Republic of Korea and Japan 

Most incidents of illegal trafficking of cultural property involving Japan and the 

Republic of Korea occurred during the colonial period (1910-1945), and thus fall 

outside the jurisdiction of the aforementioned major international conventions. In order 

to address issues related to the return of cultural property displaced to Japan during the 

Japanese occupation of Korea, the two countries signed the 1965 Agreement 

Concerning Cultural Property and Cultural Cooperation between the Republic of Korea 

and Japan (hereafter ‘1965 Cultural Property Agreement’). However, this agreement 

has been heavily criticized,226 and has actually proven to be a major obstacle to the 

development of cooperation between the two countries. In particular, the Kenichi 

Higasa Collection case of 1991 demonstrated the difficulties of trying to apply the 

1965 Cultural Property Agreement in the case of a private collection.  

However, both countries recently ratified the 1970 UNESCO Convention, 

thus bringing the issue of restitution of cultural property into a new arena. Although the 

Convention cannot be retroactively applied to cases that occurred before the 

Convention went into effect in both States Parties, it does provide more room for 

cooperation between the two countries in terms of legal, technical and even political 

aspects. This section of the study examines the implementation of the bilateral and 

                                    
226 For analysis of the 1965 Cultural Property Agreement, see Jae-Sig Bae, Chung-Hyeon Baeg, 
and Sang-Myeon Lee, “Hanilgan beopjeok jemunje – 1965 nyeon jejoyak-ui sihaengsang-ui 
munjejeom (Legal Problems between Korea and Japan),” Beophak 35.1 (1995): 41-43. 
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international conventions from which the basic principles of cooperation between the 

Republic of Korea and Japan were derived. Specific instances of the return of cultural 

property are used to demonstrate the legal and operational difficulties involved with 

such procedures.  

 

4.1. Implementation of International and Bilateral Agreements 

4.1.1. 1965 Agreement Concerning Cultural Property and Cultural Cooperation 

between the Republic of Korea and Japan (‘1965 Cultural Property 

Agreement’)  

The history of Korean cultural property being displaced to Japan can be traced back to 

Toyotomi Hideyoshi’s invasions of Korea (1592-1598). But a whole new scale of illicit 

excavations and looting began taking place after Korea became a protectorate of Japan 

in 1910, when the Japanese government sponsored excavations by its own scholars 

throughout the country, and the acquisition of Korean cultural properties by Japanese 

people became rampant. Even after the end of colonial rule in 1945, Korean cultural 

properties continued to be purchased and taken to Japan.227  

                                    
227 For the history and legal issues of displacement of Korean cultural property by the Japanese, 
see Seongho Je, “Hanilgan munhwajae banhwanmunje-e gwanhan gukjebeopjeok gochal (A 
Study on the Return of Cultural Property between Korea and Japan in Terms of International 
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Following the signing of the U.S.-Japan Peace Treaty in San Francisco in 

September 1951, Korea and Japan held preliminary rapprochement talks in Tokyo in 

October 1951. At first, the talks were actually tripartite, as the U.S. was present to 

pressure the two countries into initiating amiable negotiations. These discussions 

turned out to be exceptionally lengthy, lasting some 14 years, with more than 1,500 

individual sessions covering a number of highly complicated issues, including basic 

relations, claims and the return of cultural properties. The negotiations were further 

prolonged by the political struggles of both countries, but finally, during the fifth 

session of the seventh round of talks, the Republic of Korea and Japan finally signed 

the Agreement Concerning Cultural Property and Cultural Cooperation on the 22nd of 

June 1965. 228 The text of the Agreement and its Minutes follows below: 

[Agreement] In the hopes of contributing to the academic and 

cultural development and research regarding the historical relations 

between the two countries, the Republic of Korea and Japan have 

agreed upon the following articles: 

                                                                                             
Law),” Joongangbeophak 11.2 (2009): 441-488.  
228 For the background and process of the 1965 Cultural Property Agreement, see Boo-Keun 
Cho, “Reflections on the Limitations of and Overcoming Measures in the Korea-Japan 
Agreement of 1965,” paper presented at the Forum on the Return of Korean Cultural Property 
Displaced to Japan During Occupation or War, 27 April 2007, Seoul, Republic of Korea; full 
text is available at http://www.unesco.or.kr/upload/data_center/2007%20한일불법문화재 
반환촉진정책포럼보고서.pdf (accessed June 15, 2013). 
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Article 1. The Governments of the Republic of Korea and Japan shall 

cooperate to promote cultural relations between their peoples 

whenever possible.  

Article 2. Within six months, the Government of Japan shall transfer 

to the Korean Government cultural properties enumerated in the 

Annex,229, according to a mutually consented procedure. 

Article 3. The Governments of the Republic of Korea and Japan shall 

provide conveniences so that citizens of the contracting Party have 

the opportunity to study their cultural properties housed in art 

galleries, museums, libraries, and other academic and cultural 

facilities of the other Party. 

Article 4. The present Agreement should be ratified. The instruments 

of ratification shall be exchanged in Seoul as soon as possible. The 

present Agreement shall enter into force from the date on which the 

instruments of ratification are exchanged. 

[Minutes] Representatives of the Republic of Korea stated that they 

hoped that Korean cultural properties privately owned by Japanese 

citizens would be donated to Korea. Japanese representatives stated 

that they would recommend the voluntary donation of these cultural 

                                    
229 Listed in the annex were 1,326 pieces of porcelain, archeological specimens, stone art 
pieces and accessories, and books. National treasures and important cultural properties were 
excluded. 
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properties to Korea, since that would contribute to the promotion of 

cultural cooperation between the two countries.230 

 

 However, there are several major problems with the 1965 Cultural Property 

Agreement. First, the terms ‘return’ or ‘restitution’ of Korean cultural properties in 

Japan are not mentioned in either the title or the Articles of the Agreement. 

Furthermore, the document itself does not explicitly address the illegal export and 

pillage of cultural properties, which basically reduces the Agreement to the status of a 

cultural alliance.231 Second, Article 2 obliges the Japanese government to transfer 

cultural properties enumerated in the Annex to the Korean government, but it says 

nothing about cultural properties that are not listed in the Annex. In addition, as can be 

seen in the Minutes, the two nations have quite different attitudes about the return of 

privately owned cultural property, which is not included in the Annex of the 1965 

Cultural Property Agreement. The rather passive attitude of the Japanese government is 

evident by the fact that they merely state that they will ‘recommend’ the donation of 

                                    
230 English translation quoted from Cho, op. cit., pp. 36-37.   
231 In negotiations for the 1965 Cultural Property Agreement, the Korean government wanted to 
use the term ‘return’ or ‘restitution’, to acknowledge the illegal nature of the properties’ export, 
while the Japanese government preferred the term ‘donate’ or ‘gift’, to convey the legality of 
the export. In the end, the controversy was diffused by the decision to use the neutral 
expressions of ‘deliver’ or ‘transfer’. See Cho, op. cit., p. 27.  
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those properties, implying that the government is not required to provide any type of 

compensation in conjunction with such donations.232  

The 1960s were a time of great economic hardship in Korea, so despite heavy 

resistance, the authoritarian government pushed through the 1965 Cultural Property 

Agreement under the guise of economic cooperation.233 As a result, this early bilateral 

Agreement, which purported to enhance cooperation between the two countries on the 

issue of cultural property displaced during the colonial period, has actually turned out 

to be a major hindrance to the development of relations between the Republic of Korea 

and Japan.  

 

4.1.2. 1970 UNESCO Convention  

Among the five international conventions mentioned in section 2, only one has 

been ratified by both the Republic of Korea and Japan: the 1970 UNESCO 

Convention.   

 

                                    
232 Keun-Kwan Lee, Bulbeop munhwajae banhwan gukjesaryeo mit chujinjeonryak yeongu 
(Research on the International Cases of Return of Illicitly Trafficked Cultural Property and 
Strategies for its Facilitation) (Seoul: Korean National Commission for UNESCO, 2007), p. 23. 
233 Cho, op. cit., p. 26.    
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Republic of Korea 

The Republic of Korea ratified the 1970 UNESCO Convention in 1983. Before its 

ratification, the Korean government created articles in its Cultural Heritage Protection 

Act234 relating to the due implementation of the Convention. In particular, Article 78235 

stipulated the protection of foreign cultural property, which included the government’s 

duty to restitute cultural property deemed to have been illegally exported from foreign 

countries under the provisions of the international conventions. To prevent the illegal 

acquisition of cultural property, all forms of ownership by illegal means are forbidden, 

and the acquisition in good faith of ‘designated cultural heritage, stolen cultural 

heritage’ is also not permitted. In addition, the Korean government imposes legal 

responsibility upon those who transfer, acquire, transport and store illegally excavated 

cultural properties.  

Notably, however, in 1999, the provision of Article 78 that required an import 

certificate was removed, in the name of improving administrative efficiency. 236 

Although there is still a certificate system in place for the export of cultural property, 

this lack of an import certificate system has created opportunities for the illegal import 

                                    
234  Full Korean text of the Cultural Heritage Protection Act can be found at 
http://www.law.go.kr/lsEfInfoP.do?lsiSeq=122422#0000 and English text can be found at 
http://www.unesco.org/culture/natlaws/media/pdf/republicofkorea/repkorea_enforcementdecree
_amended_2007_engtof.pdf (accessed June 15, 2013).   
235 Article 78 created on December 31, 1982 can be found online at http://www.law.go.kr/ 
lsInfoP.do? lsiSeq=58776#0000 (accessed June 15, 2013). This Article became Article 20 as of 
January 26, 2012.  
236 Lee, op. cit., p. 28.    
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of cultural properties stolen from foreign countries, as demonstrated by the case of the 

Goryeo Buddha statue, to be discussed later.  

 

Japan 

Japan did not sign the 1970 UNESCO Convention until 2002, 30 years after the 

Convention’s entry into force in 1972. Their decision to finally sign the Convention 

can be largely attributed to pressure from the international community for collective 

action against the increased trafficking of cultural property, due to the Iraq War, as 

well as the Japanese government’s desire to escape the nation’s notorious reputation as 

a shelter of stolen artifacts.237    

 However, as mentioned in section 3.1.1 of this study, Japan is one of the 

many countries that did not enact or update any relevant domestic laws after the 

ratification, and thus continued to allow the illegal import of trafficked cultural 

property without much difficulty. Japanese law does include some articles regulating 

the illegal import and export of cultural property, and prohibiting the import of foreign 

                                    
237 For the background of the Japanese ratification of the 1970 UNESCO Convention, see Yoko 
Hayashi, “The Issue of Korean Cultural Property in Japan: Seen from the Perspective of Arts 
Management,” paper presented at the Forum on the Return of Korean Cultural Property 
Displaced to Japan During Occupation or War, 27 April 2007, Seoul, Republic of Korea; full 
text is available at http://www.unesco.or.kr/ upload/data_center/2007%20한일불법문화재반환 
촉진정책포럼보고서.pdf (accessed June 15, 2013). 
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cultural property that is known to have been stolen or illegally acquired. 238 

Considering the administrative difficulties in exercising those functions, however, 

those provisions have never been effectively implemented. Hence, the illegal 

trafficking and transaction of cultural property remains rampant in Japan. Regarding 

the illegal import and export of Korean artifacts, the issue of monitoring and seeking 

restitution becomes even more complicated, since approximately 90% of Korean 

cultural artifacts in Japan are held by private collectors, who only rarely allow such 

items to be put on display.239  

 

4.2. Cases of Illicit Trafficking and Restitution of Cultural 

Property between the Republic of Korea and Japan  

4.2.1. Case of the Kenichi Higasa Collection 

In 1990, Soo-hong Kim, a South Korean antiques dealer, broke into the home of a 

well-known Japanese art collector, Kenichi Higasa, and stole nine Korean porcelain 

vessels that were known to have been taken during the Japanese colonial occupation of 

Korea. Kim brought the vessels back to South Korea, where he was arrested. Kim 

pleaded for the pieces to be kept in their rightful country of Korea, and in response, 

                                    
238 Lee, op. cit., p. 26.    
239 Cho, op. cit., p. 39. 



 

 81

Kenichi Higasa promised to donate several of the objects to a Korean museum if they 

were returned to him. After about a year, the porcelains were returned to Japan, but no 

donation or plans for donation have been made, according to Mrs. Higasa, who insisted 

that the porcelains had been acquired fairly in private transactions.240 Unfortunately, 

many of the Higasa collection were destroyed when the Great Hanshin hit Kobe in 

1995. This great loss was particularly devastating considering that those valuable 

artifacts would have been protected had the promise been kept.241 

 This case could not be covered by either the 1965 Cultural Property 

Agreement or the 1970 UNESCO Convention. Regarding the former, the artifacts were 

privately owned and not listed in the agreed Annex. Although the Minutes of the 1965 

Agreement indicated that private collectors would be encouraged to donate Korean 

cultural property back to Korea, that had no binding effect. The 1970 UNESCO 

Convention could not be applied because the items had been acquired prior to the 

Japanese ratification of the 1970 UNESCO Convention. If the case had come under the 

jurisdiction of the 1970 UNESCO Convention, it may have turned out quite differently. 

It is purely speculative, of course, but if the vases had been registered in the Korean 

national inventory of cultural property, and if they had in fact been illegally exported 

from Korea to Japan after the entry into force of the Convention in both States, then the 

                                    
240 James Sterngold, “South Korea Seeks Return of Its Artworks From Japan,” New York Times, 
11 July 1991 (http://www.nytimes.com/1991/07/11/arts/south-korea-seeks-return-of-its-artwor 
ks-from-japan.htm l; accessed on June 15, 2013). 
241 Keun-Kwan Lee, “Dongasia jiyeokeui munhwajae boho mit bulbeopgeoraebangjie guanhan 
gochal (The Protection of Cultural Property and the Prevention of Its Illicit Trafficking in East 
Asia from a Legal Perspective),” Beophak 44.3 (2003): 106-109. 
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porcelains could have been returned to Korea through diplomatic channels. If Higasa 

was found to have purchased the items in ‘good faith’, then the Korean government 

would have been obligated to offer him fair compensation for the properties.242  

 

4.2.2. Case of the Goryeo Buddha Statue 

Another recent case involving the Republic of Korea and Japan demonstrates the legal, 

operational and even political difficulties of trying to apply the 1970 UNESCO 

Convention in real situations. In October 2012, Korean thieves stole two Buddha 

statues from Kannonji Temple and Kaijin Shrine in Tsushima, Japan. The thieves 

shipped the statues back to Korea through the port of Busan and managed to get them 

through Korean customs, thanks in part to the lack of a requirement for an import 

certificate. Interestingly, customs officials claimed that the statues were forgeries and 

ordered the thieves to pay the applicable tax for antiques less than 100 years old. The 

thieves were caught in January 2013 only after the Japanese officially requested 

cooperation for the return of properties.  

Upon arresting the thieves, Korean police also seized the statues, but the 

Korean court decided not to return the statues immediately, on the grounds that the 

Buddha statue from Kannonji Temple may have been stolen by Japanese pirates around 

                                    
242 Scenario under Article 7(b) of the 1970 UNESCO Convention.  
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1370. Records retrieved from the Buddha statue indicate that the statue was originally 

enshrined at Buseoksa Temple in Seosan, Korea. The court declared that the statue 

should not be returned to Japan until Kannonji Temple proves its lawful acquisition of 

the statue. Japanese officials countered by claiming that the statue may not have been 

stolen, but merely moved to Japan as part of the anti-Buddhism movement that marked 

the late Goryeo period in Korea.243  

Under the 1970 UNESCO Convention, the Korean government would be 

obligated to return the statues, if they had been inventoried by the Japanese 

government. However, while the Buddha statue from Kaijin Shrine had been officially 

designated as a cultural treasure of Nagasaki Prefecture, the Goryeo Buddha statue 

from Kannonji Temple was not designated, and thus could be considered private 

property. In spite of this fact, the Japanese government’s request for restitution might 

still be legally binding, since the temple’s possibly illegal acquisition of the statue from 

the Japanese pirates would have been occurred before the entry into force of the 

Convention in both countries. The grounds for restitution can be found in Article 20(5) 

of the Korean Cultural Heritage Protection Act,244 which was added to implement the 

                                    
243 “Tsushima city will request return of the Buddha statue to the Republic of Korea,” Yeonhap 
News, 12 June 2013. (http://www.yonhapnews.co.kr/bulletin/2013/06/12/0200000000AKR 
20130612210900073.HTML?input=1179m; accessed on June 15, 2013.) 
244 Article 20(Protection of Foreign Cultural Heritage) 
   (5) Where a foreign country proves that a foreign cultural heritage brought into the Republic 

of Korea has been illegally expatriated from the relevant foreign country and makes a 
request for return of the cultural heritage in accordance with appropriate procedures 
provided for in the Convention, or the Administrator of the Cultural Heritage 
Administration performs the duty to return it in accordance with the Convention, he/she 
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1970 UNESCO Convention domestically. Once again, however, the case for restitution 

is not clear, in this example, since the two countries have different guidelines for 

implementing the 1970 UNESCO Convention. Unlike the Korean Cultural Heritage 

Protection Act, Japanese law does not include any provision requiring the government 

to return the illegally imported foreign cultural property. Japanese law only requires 

the government to regulate the import of foreign cultural property into Japan.245     

In addition to these legal difficulties, the case became more complicated due to 

emotional reactions from both countries. The mayors of both Seosan and Tsushima 

expressed their intention to claim the statue, and both Koreans and Japanese people 

adamantly believe that it belongs to their own country. Tensions were such that the city 

of Tsushima even canceled their historic ‘Arirang’ festival, which they have hosted for 

the past 32 years in celebration of Korea-Japan cultural exchange, which was to be 

held in August 2013. This case represents an intriguing example of how the complex 

politics that can arise from the historical background of two countries can override the 

provisions of the international law.  

 

 

                                                                                             
shall take necessary measures with the cooperation of related agencies so that it can be 
returned to the relevant foreign country, as provided for in the Convention. 

245 Lee (2003), op. cit., pp. 112-113. 
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5. Conclusion 

5.1. Summary 

The struggle to prevent the illicit trafficking of cultural property and to facilitate its 

restitution requires multi-faceted cooperation from administration, police, customs 

agents, legal systems, and many other personnel. Moreover, the need for close 

cooperation between States is ever increasing in the era of globalization. Hence, 

international conventions and regional or bilateral agreements have been introduced to 

build the framework for such cooperation.  

This study first examined the key provisions of each mechanism for 

cooperation. The first international convention for the protection of cultural property 

was the 1954 Hague Convention and its First Protocol, followed by the 1970 UNESCO 

Convention. The development between these two conventions clearly showed the 

international community’s increasing awareness of the need to prevent the illegal trade 

of cultural goods, and the need to invoke international conventions for such prevention. 

However, both conventions were severely hampered by the complexities of private law, 

which eventually led UNESCO to invite UNIDROIT to draft its 1995 Convention. 

These international conventions influenced regional discussions about taking collective 

action to address this issue, as exemplified by Directive 93/7/ECC in Europe. Based on 

these settings, bilateral agreements between States flourished as well. Although not 

legally binding, UN Resolutions and recommendations, and practical support from the 
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Intergovernmental Committee of UNESCO have also played an important role in 

raising awareness. All these various actions to combat the illegal trade of cultural 

goods have contributed to moralizing the market and promoting the issue at the 

international level, and thus represent steps in the right direction.  

However, as shown by this study’s evaluation of each mechanism, each 

framework is still far from fulfilling its goals. In particular, the ubiquitous disparities 

between international conventions and domestic legal systems, as well as between the 

legal systems themselves, leave ample room for conflict between involved entities, 

therefore allowing the illegal art market to continue to thrive. Assessment of the EU 

Directive also showed that national implementation has been inefficient. When 

analyzing the difficulties and obstacles of international cooperation in this arena, the 

differing domestic laws – particularly regarding ownership, good faith acquirers, and 

statutes of limitation – were shown to be major obstacles to the successful prevention 

of illicit trafficking of cultural property. Furthermore, accompanying technical and 

operational hardships require administrative actions to supplement the proper 

implementation these instruments. These difficulties were exemplified by the case 

study of the Republic of Korea and Japan, while recent cases of restitution 

demonstrated how challenging it can be to try to apply bilateral or international 

agreements to real-life situations involving legal and technical obstacles and political 

tensions. 
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5.2. Prospects of International Cooperation 

The best way to address all of the above-mentioned problems is, simply stated, the 

substantial implementation and keen monitoring of the norms established by the 

conventions. The major objective of the international conventions, as well as the 

regional and bilateral agreements, is to set universal standards. However, such 

standards can never be effectively established unless States must actively enforce them 

and incorporate them into their national legislation. A particular key to the success of 

future endeavors is to convince market States to join these collective efforts, which 

could take a long time, judging from the prolonged path to the acceptance of the 1970 

UNESCO Convention and the current resistance against the 1995 UNIDROIT 

Convention.  

A strong monitoring system would put pressure on the States Parties, while an 

improved mechanism for sharing information would contribute greatly to the 

effectiveness of international instruments. Like the 1972 UNESCO Convention 

Concerning the Protection of the World Cultural and Natural Heritage,246 whose States 

Parties are required to provide periodic reporting every six years and submit a State of 

Conservation whenever requested from the World Heritage Committee, more reporting 

duties should be imposed on the States. Such measures would doubtlessly encourage 

States to implement the provisions of the conventions by incorporating them more 

                                    
246 For more information on the 1972 UNESCO Convention, see http://whc.unesco.org/en/ 
convention/ (accessed June 15, 2013). 
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fully into their domestic legislature. In July 2013, a new subsidiary intergovernmental 

committee on the 1970 Convention will be established, which will certainly reinforce 

the provisions of the convention, but questions remain about its efficacy and the 

participation of the States Parties. Finally, in order to intensify the monitoring 

mechanisms, much financial and technical support will be required.  

 

5.3. Further Study 

This study analyzed the evolving traits of international cooperation against the illicit 

trafficking of cultural property, within the categories of multilateral, regional and 

bilateral settings. By noting the development of the provisions and complementary 

features of the instruments, this study assessed each mechanism and diagnosed general 

difficulties in the field. Although this study took a holistic approach in considering 

various types of international cooperation against the illicit trafficking of cultural 

property, most of the ideas were not new, but were based on existing studies. Also, this 

study focused on the public bodies, and thus failed to adequately address the important 

roles and contributions of the private sector, including private institutes, auction houses, 

and individual collectors. Future studies might also consider non-legal dispute 

settlements related to the restitution of cultural property, such as loans, exchanges, and 

perhaps even political mitigation.  



 

 89

As the world becomes more integrated into a single market, the illegal export, 

import, and transfer of ownership of cultural property will become more widespread. 

Based on what the international community has achieved in developing international 

standards for cooperation, regional and bilateral cooperation need to be enhanced. And 

the first step in such process is to fully understand where we are and where we need to 

go.  
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APPENDIX. Texts of Legal Instruments 

 

Convention on the Means of Prohibiting and Preventing the Illicit Import, 
Export and Transfer of Ownership of Cultural Property 1970 

 
Paris, 14 November 1970 

 
The General Conference of the United Nations Educational, Scientific and Cultural 
Organization, meeting in Paris from 12 October to 14 November 1970, at its sixteenth 
session,  
 
Recalling the importance of the provisions contained in the Declaration of the 
Principles of International Cultural Co-operation, adopted by the General Conference 
at its fourteenth session,  
 
Considering that the interchange of cultural property among nations for scientific, 
cultural and educational purposes increases the knowledge of the civilization of Man, 
enriches the cultural life of all peoples and inspires mutual respect and appreciation 
among nations,  
 
Considering that cultural property constitutes one of the basic elements of civilization 
and national culture, and that its true value can be appreciated only in relation to the 
fullest possible information regarding is origin, history and traditional setting,  
 
Considering that it is incumbent upon every State to protect the cultural property 
existing within its territory against the dangers of theft, clandestine excavation, and 
illicit export,  
 
Considering that, to avert these dangers, it is essential for every State to become 
increasingly alive to the moral obligations to respect its own cultural heritage and that 
of all nations,  
 
Considering that, as cultural institutions, museums, libraries and archives should 
ensure that their collections are built up in accordance with universally recognized 
moral principles,  
 
Considering that the illicit import, export and transfer of ownership of cultural 
property is an obstacle to that understanding between nations which it is part of 
UNESCO’s mission to promote by recommending to interested States, international 
conventions to this end,  
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Considering that the protection of cultural heritage can be effective only if organized 
both nationally and internationally among States working in close co-operation,  
 
Considering that the UNESCO General Conference adopted a Recommendation to 
this effect in 1964,  
 
Having before it further proposals on the means of prohibiting and preventing the 
illicit import, export and transfer of ownership of cultural property, a question which is 
on the agenda for the session as item 19,  
 
Having decided, at its fifteenth session, that this question should be made the subject 
of an international convention,  
 
Adopts this Convention on the fourteenth day of November 1970.  
 
Article 1  
For the purposes of this Convention, the term `cultural property' means property which, 
on religious or secular grounds, is specifically designated by each State as being of 
importance for archaeology, prehistory, history, literature, art or science and which 
belongs to the following categories:  
(a) Rare collections and specimens of fauna, flora, minerals and anatomy, and objects 
of palaeontological interest;  
(b) property relating to history, including the history of science and technology and 
military and social history, to the life of national leaders, thinkers, scientists and artist 
and to events of national importance;  
(c) products of archaeological excavations (including regular and clandestine) or of 
archaeological discoveries ;  
(d) elements of artistic or historical monuments or archaeological sites which have 
been dismembered;  
(e) antiquities more than one hundred years old, such as inscriptions, coins and 
engraved seals;  
(f) objects of ethnological interest;  
(g) property of artistic interest, such as:  
  (i) pictures, paintings and drawings produced entirely by hand on any support 
and in any material (excluding industrial designs and manu-factured articles decorated 
by hand);  
  (ii) original works of statuary art and sculpture in any material;  

(iii) original engravings, prints and lithographs ;  
(iv) original artistic assemblages and montages in any material;  
(h) rare manuscripts and incunabula, old books, documents and publications of 

special interest (historical, artistic, scientific, literary, etc.) singly or in collections ;  
(i) postage, revenue and similar stamps, singly or in collections;  
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(j) archives, including sound, photographic and cinematographic archives;  
(k) articles of furniture more than one hundred years old and old musical 

instruments.  
 

Article 2 
1. The States Parties to this Convention recognize that the illicit import, export and 
transfer of ownership of cultural property is one of the main causes of the 
impoverishment of the cultural heritage of the countries of origin of such property and 
that international co-operation constitutes one of the most efficient means of protecting 
each country's cultural property against all the dangers resulting there from.  
 
2. To this end, the States Parties undertake to oppose such practices with the means at 
their disposal, and particularly by removing their causes, putting a stop to current 
practices, and by helping to make the necessary reparations.  
 
Article 3  
The import, export or transfer of ownership of cultural property effected contrary to the 
provisions adopted under this Convention by the States Parties thereto, shall be illicit.  
 
Article 4  
The States Parties to this Convention recognize that for the purpose of the Convention 
property which belongs to the following categories forms part of the cultural heritage 
of each State:  
(a) Cultural property created by the individual or collective genius of nationals of the 
State concerned, and cultural property of importance to the State concerned created 
within the territory of that State by foreign nationals or stateless persons resident 
within such territory;  
(b) cultural property found within the national territory;  
(c) cultural property acquired by archaeological, ethnological or natural science 
missions, with the consent of the competent authorities of the country of origin of such 
property;  
(d) cultural property which has been the subject of a freely agreed exchange;  
(e) cultural property received as a gift or purchased legally with the consent of the 
competent authorities of the country of origin of such property.  
 
Article 5  
To ensure the protection of their cultural property against illicit import, export and 
transfer of ownership, the States Parties to this Convention undertake, as appropriate 
for each country, to set up within their territories one or more national services, where 
such services do not already exist, for the protection of the cultural heritage, with a 
qualified staff sufficient in number for the effective carrying out of the following 
functions:  
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(a) contributing to the formation of draft laws and regulations designed to secure the 
protection of the cultural heritage and particularly prevention of the illicit import, 
export and transfer of ownership of important cultural property;  
(b) establishing and keeping up to date, on the basis of a national inventory of 
protected property, a list of important public and private cultural property whose export 
would constitute an appreciable impoverishment of the national cultural heritage;  
(c) promoting the development or the establishment of scientific and technical 
institutions (museums, libraries, archives, laboratories, workshops . . . ) required to 
ensure the preservation and presentation of cultural property;  
(d) organizing the supervision of archaeological excavations, ensuring the preservation 
in situ of certain cultural property, and protecting certain areas reserved for future 
archaeological research;  
(e) establishing, for the benefit of those concerned (curators, collectors, antique dealers, 
etc.) rules in conformity with the ethical principles set forth in this Convention; and 
taking steps to ensure the observance of those rules;  
(f) taking educational measures to stimulate and develop respect for the cultural 
heritage of all States, and spreading knowledge of the provisions of this Convention;  
(g) seeing that appropriate publicity is given to the disappearance of any items of 
cultural property.  
 
Article 6  
The States Parties to this Convention undertake:  
(a) To introduce an appropriate certificate in which the exporting State would specify 
that the export of the cultural property in question is authorized. The certificate should 
accompany all items of cultural property exported in accordance with the regulations ;  
(b) to prohibit the exportation of cultural property from their territory unless 
accompanied by the above-mentioned export certificate;  
(c) to publicize this prohibition by appropriate means, particularly among persons 
likely to export or import cultural property.  
 
Article 7  
The States Parties to this Convention undertake:  
(a) To take the necessary measures, consistent with national legislation, to prevent 
museums and similar institutions within their territories from acquiring cultural 
property originating in another State Party which has been illegally exported after entry 
into force of this Convention, in the States concerned. Whenever possible, to inform a 
State of origin Party to this Convention of an offer of such cultural property illegally 
removed from that State after the entry into force of this Convention in both States;  
(b) (i) to prohibit the import of cultural property stolen from a museum or a religious or 
secular public monument or similar institution in another State Party to this 
Convention after the entry into force of this Convention for the States concerned, 
provided that such property is documented as appertaining to the inventory of that 
institution;  
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      (ii) at the request of the State Party of origin, to take appropriate steps to 
recover and return any such cultural property imported after the entry into force of this 
Convention in both States concerned, provided, however, that the requesting State shall 
pay just compensation to an innocent purchaser or to a person who has valid title to 
that property. Requests for recovery and return shall be made through diplomatic 
offices. The requesting Party shall furnish, at its expense, the documentation and other 
evidence necessary to establish its claim for recovery and return. The Parties shall 
impose no customs duties or other charges upon cultural property returned pursuant to 
this Article. All expenses incident to the return and delivery of the cultural property 
shall be borne by the requesting Party.  
 
Article 8  
The States Parties to this Convention undertake to impose penalties or admin-istrative 
sanctions on any person responsible for infringing the prohibitions referred to under 
Articles 6(b) and 7(b) above.  
 
Article 9  
Any State Party to this Convention whose cultural patrimony is in jeopardy from 
pillage of archaeological or ethnological materials may call upon other States Parties 
who are affected. The States Parties to this Convention undertake, in these 
circumstances, to participate in a concerted international effort to determine and to 
carry out the necessary concrete measures, including the control of exports and imports 
and international commerce in the specific materials concerned. Pending agreement 
each State concerned shall take provisional measures to the extent feasible to prevent 
irremediable injury to the cultural heritage of the requesting State.  
 
Article 10  
The States Parties to this Convention undertake:  
(a) To restrict by education, information and vigilance, movement of cultural property 
illegally removed from any State Party to this Convention and, as appropriate for each 
country, oblige antique dealers, subject to penal or administrative sanctions, to 
maintain a register recording the origin of each item of cultural property, names and 
addresses of the supplier, description and price of each item sold and to inform the 
purchaser of the cultural property of the export prohibition to which such property may 
be subject;  
(b) to endeavour by educational means to create and develop in the public mind a 
realization of the value of cultural property and the threat to the cultural heritage 
created by theft, clandestine excavations and illicit exports.  
 
Article 11  
The export and transfer of ownership of cultural property under compulsion arising 
directly or indirectly from the occupation of a country by a foreign power shall be 
regarded as illicit.  
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Article 12  
The States Parties to this Convention shall respect the cultural heritage within the 
territories for the international relations of which they are responsible, and shall take all 
appropriate measures to prohibit and prevent the illicit import, export and transfer of 
ownership of cultural property in such territories.  
 
Article 13  
The States Parties to this Convention also undertake, consistent with the laws of each 
State:  
(a) to prevent by all appropriate means transfers of ownership of cultural property 
likely to promote the illicit import or export of such property;  
(b) to ensure that their competent services co-operate in facilitating the earliest possible 
restitution of illicitly exported cultural property to its rightful owner;  
(c) to admit actions for recovery of lost or stolen items of cultural property brought by 
or on behalf of the rightful owners ; 
(d) to recognize the indefeasible right of each State Party to this Convention to classify 
and declare certain cultural property as inalienable which should therefore ipso facto 
not be exported, and to facilitate recovery of such property by the State concerned in 
cases where it has been exported.  
 
Article 14  
In order to prevent illicit export and to meet the obligations arising from the 
implementation of this Convention, each State Party to the Convention should, as far as 
it is able, provide the national services responsible for the protection of its cultural 
heritage with an adequate budget and, if necessary, should set up a fund for this 
purpose.  
 
Article 15  
Nothing in this Convention shall prevent States Parties thereto from concluding special 
agreements among themselves or from continuing to implement agreements already 
concluded regarding the restitution of cultural property removed, whatever the reason, 
from its territory of origin, before the entry into force of this Convention for the States 
concerned.  
 
Article 16  
The States Parties to this Convention shall in their periodic reports submitted to the 
General Conference of the United Nations Educational, Scientific and Cultural 
Organization on dates and in a manner to be determined by it, give information on the 
legislative and administrative provisions which they have adopted and other action 
which they have taken for the application of this Convention, together with details of 
the experience acquired in this field.  
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Article 17  
1. The States Parties to this Convention may call on the technical assistance of the 
United Nations Educational, Scientific and Cultural Organization, particularly as 
regards:  
(a) Information and education;  
(b) consultation and expert advice;  
(c) co-ordination and good offices.  
 
2. The United Nations Educational, Scientific and Cultural Organization may, on its 
own initiative conduct research and publish studies on matters relevant to the illicit 
movement of cultural property.  
 
3. To this end, the United Nations Educational, Scientific and Cultural Organization 
may also call on the co-operation of any competent non-governmental organization.  
 
4. The United Nations Educational, Scientific and Cultural Organization may, on its 
own initiative, make proposals to States Parties to this Convention for its 
implementation.  
 
5. At the request of at least two States Parties to this Convention which are engaged in 
a dispute over its implementation, UNESCO may extend its good offices to reach a 
settlement between them.  
 
Article 18  
This Convention is drawn up in English, French, Russian and Spanish, the four texts 
being equally authoritative.  
 
Article 19  
1. This Convention shall be subject to ratification or acceptance by States members of 
the United Nations Educational, Scientific and Cultural Organization in accordance 
with their respective constitutional procedures.  
 
2. The instruments of ratification or acceptance shall be deposited with the Director-
General of the United Nations Educational, Scientific and Cultural Organization.  
 
Article 20  
1. This Convention shall be open to accession by all States not members of the United 
Nations Educational, Scientific and Cultural Organization which are invited to accede 
to it by the Executive Board of the Organization.  
 
2. Accession shall be effected by the deposit of an instrument of accession with the 
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Director-General of the United Nations Educational, Scientific and Cultural 
Organization.  
 
Article 21  
This Convention shall enter into force three months after the date of the deposit of the 
third instrument of ratification, acceptance or accession, but only with respect to those 
States which have deposited their respective instruments on or before that date. It shall 
enter into force with respect to any other State three months after the deposit of its 
instrument of ratification, acceptance or accession.  
 
Article 22  
The States Parties to this Convention recognize that the Convention is applicable not 
only to their metropolitan territories but also to all territories for the international 
relations of which they are responsible; they undertake to consult, if necessary, the 
governments or other competent authorities of these territories on or before ratification, 
acceptance or accession with a view to securing the application of the Convention to 
those territories, and to notify the Director-General of the United Nations Educational, 
Scientific and cultural Organization of the territories to which it is applied, the 
notification to take effect three months after the date of its receipt.  
 
Article 23  
1. Each State Party to this Convention may denounce the Convention on its own behalf 
or on behalf of any territory for whose international relations it is responsible.  
 
2. The denunciation shall be notified by an instrument in writing, deposited with the 
Director-General of the United Nations Educational, Scientific and Cultural 
Organization.  
 
3. The denunciation shall take effect twelve months after the receipt of the instrument 
of denunciation.  
 
Article 24  
The Director-General of the United Nations Educational, Scientific and Cultural 
Organization shall inform the States members of the Organization, the States not 
members of the Organization which are referred to in Article 20, as well as the United 
Nations, of the deposit of all the instruments of ratification, acceptance and accession 
provided for in Articles 19 and 20, and of the notifications and denunciations provided 
for in Articles 22 and 23 respectively.  
 
Article 25  
1. This Convention may be revised by the General Conference of the United Nations 
Educational, Scientific and Cultural Organization. Any such revision shall, however, 
bind only the States which shall become Parties to the revising convention.  
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2. If the General Conference should adopt a new convention revising this Convention 
in whole or in part, then, unless the new convention otherwise provides, this 
Convention shall cease to be open to ratification, acceptance or accession, as from the 
date on which the new revising convention enters into force.  
 
Article 26 
In conformity with Article 102 of the Charter of the United Nations, this Convention 
shall be registered with the Secretariat of the United Nations at the request of the 
Director-General of the United Nations Educational, Scientific and Cultural 
Organization.  
 
Done in Paris this seventeenth day of November 1970, in two authentic copies bearing 
the signature of the President of the sixteenth session of the General Conference and of 
the Director-General of the United Nations Educational, Scientific and Cultural 
Organization, which shall be deposited in the archives of the United Nations 
Educational, Scientific and Cultural Organization, and certified true copies of which 
shall be delivered to all the States referred to in Articles 19 and 20 as well as to the 
United Nations. 
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UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects 
 

Rome, 24 June 1995 
 
THE STATES PARTIES TO THIS CONVENTION, 
 
ASSEMBLED in Rome at the invitation of the Government of the Italian 
Republic from 7 to 24 June 1995 for a Diplomatic Conference for the adoption 
of the draft UNIDROIT Convention on the International Return of Stolen or 
Illegally Exported Cultural Objects,  
 
CONVINCED of the fundamental importance of the protection of cultural 
heritage and of cultural exchanges for promoting understanding between 
peoples, and the dissemination of culture for the well-being of humanity and the 
progress of civilisation,  
 
DEEPLY CONCERNED by the illicit trade in cultural objects and the 
irreparable damage frequently caused by it, both to these objects themselves 
and to the cultural heritage of national, tribal, indigenous or other communities, 
and also to the heritage of all peoples, and in particular by the pillage of 
archaeological sites and the resulting loss of irreplaceable archaeological, 
historical and scientific information, 
 
DETERMINED to contribute effectively to the fight against illicit trade in 
cultural objects by taking the important step of establishing common, minimal 
legal rules for the restitution and return of cultural objects between Contracting 
States, with the objective of improving the preservation and protection of the 
cultural heritage in the interest of all, 
 
EMPHASISING that this Convention is intended to facilitate the restitution and 
return of cultural objects, and that the provision of any remedies, such as 
compensation, needed to effect restitution and return in some States, does not 
imply that such remedies should be adopted in other States, 
 
AFFIRMING that the adoption of the provisions of this Convention for the 
future in no way confers any approval or legitimacy upon illegal transactions of 
whatever kind which may have taken place before the entry into force of the 
Convention,  
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CONSCIOUS that this Convention will not by itself provide a solution to the 
problems raised by illicit trade, but that it initiates a process that will enhance 
international cultural co-operation and maintain a proper role for legal trading 
and inter-State agreements for cultural exchanges,  
 
ACKNOWLEDGING that implementation of this Convention should be 
accompanied by other effective measures for protecting cultural objects, such as 
the development and use of registers, the physical protection of archaeological 
sites and technical co-operation, 
 
RECOGNISING the work of various bodies to protect cultural property, 
particularly the 1970 UNESCO Convention on illicit traffic and the 
development of codes of conduct in the private sector,  
 
HAVE AGREED as follows: 
 
CHAPTER I - SCOPE OF APPLICATION AND DEFINITION 
 
Article 1 
This Convention applies to claims of an international character for: 
(a) the restitution of stolen cultural objects; 
(b) the return of cultural objects removed from the territory of a Contracting 
State contrary to its law regulating the export of cultural objects for the purpose 
of protecting its cultural heritage (hereinafter "illegally exported cultural 
objects"). 
 
Article 2 
For the purposes of this Convention, cultural objects are those which, on 
religious or secular grounds, are of importance for archaeology, prehistory, 
history, literature, art or science and belong to one of the categories listed in the 
Annex to this Convention. 
 
CHAPTER II - RESTITUTION OF STOLEN CULTURAL OBJECTS 
 
Article 3 
(1) The possessor of a cultural object which has been stolen shall return it. 
(2) For the purposes of this Convention, a cultural object which has been 
unlawfully excavated or lawfully excavated but unlawfully retained shall be 
considered stolen, when consistent with the law of the State where the 
excavation took place.  



 

 111

(3) Any claim for restitution shall be brought within a period of three years 
from the time when the claimant knew the location of the cultural object and the 
identity of its possessor, and in any case within a period of fifty years from the 
time of the theft. 
(4) However, a claim for restitution of a cultural object forming an integral part 
of an identified monument or archaeological site, or belonging to a public 
collection, shall not be subject to time limitations other than a period of three 
years from the time when the claimant knew the location of the cultural object 
and the identity of its possessor. 
(5) Notwithstanding the provisions of the preceding paragraph, any Contracting 
State may declare that a claim is subject to a time limitation of 75 years or such 
longer period as is provided in its law. A claim made in another Contracting 
State for restitution of a cultural object displaced from a monument, 
archaeological site or public collection in a Contracting State making such a 
declaration shall also be subject to that time limitation. 
(6) A declaration referred to in the preceding paragraph shall be made at the 
time of signature, ratification, acceptance, approval or accession.  
(7) For the purposes of this Convention, a "public collection" consists of a 
group of inventoried or otherwise identified cultural objects owned by: 
(a) a Contracting State 
(b) a regional or local authority of a Contracting State; 
(c) a religious institution in a Contracting State; or 
(d) an institution that is established for an essentially cultural, educational or 
scientific purpose in a Contracting State and is recognised in that State as 
serving the public interest. 
(8) In addition, a claim for restitution of a sacred or communally important 
cultural object belonging to and used by a tribal or indigenous community in a 
Contracting State as part of that community's traditional or ritual use, shall be 
subject to the time limitation applicable to public collections. 
 
Article 4 
(1) The possessor of a stolen cultural object required to return it shall be entitled, 
at the time of its restitution, to payment of fair and reasonable compensation 
provided that the possessor neither knew nor ought reasonably to have known 
that the object was stolen and can prove that it exercised due diligence when 
acquiring the object.  
(2) Without prejudice to the right of the possessor to compensation referred to 
in the preceding paragraph, reasonable efforts shall be made to have the person 
who transferred the cultural object to the possessor, or any prior transferor, pay 
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the compensation where to do so would be consistent with the law of the State 
in which the claim is brought.  
(3) Payment of compensation to the possessor by the claimant, when this is 
required, shall be without prejudice to the right of the claimant to recover it 
from any other person.  
(4) In determining whether the possessor exercised due diligence, regard shall 
be had to all the circumstances of the acquisition, including the character of the 
parties, the price paid, whether the possessor consulted any reasonably 
accessible register of stolen cultural objects, and any other relevant information 
and documentation which it could reasonably have obtained, and whether the 
possessor consulted accessible agencies or took any other step that a reasonable 
person would have taken in the circumstances.  
(5) The possessor shall not be in a more favourable position than the person 
from whom it acquired the cultural object by inheritance or otherwise 
gratuitously.  
 
CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL 
OBJECTS 
 
Article 5 
(1) A Contracting State may request the court or other competent authority of 
another Contracting State to order the return of a cultural object illegally 
exported from the territory of the requesting State. 
(2) A cultural object which has been temporarily exported from the territory of 
the requesting State, for purposes such as exhibition, research or restoration, 
under a permit issued according to its law regulating its export for the purpose 
of protecting its cultural heritage and not returned in accordance with the terms 
of that permit shall be deemed to have been illegally exported. 
(3) The court or other competent authority of the State addressed shall order the 
return of an illegally exported cultural object if the requesting State establishes 
that the removal of the object from its territory significantly impairs one or 
more of the following interests:  
(a) the physical preservation of the object or of its context; 
(b) the integrity of a complex object; 
(c) the preservation of information of, for example, a scientific or historical 
character; 
(d) the traditional or ritual use of the object by a tribal or indigenous community, 
or establishes that the object is of significant cultural importance for the 
requesting State. 
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(4) Any request made under paragraph 1 of this article shall contain or be 
accompanied by such information of a factual or legal nature as may assist the 
court or other competent authority of the State addressed in determining 
whether the requirements of paragraphs 1 to 3 have been met. 
(5) Any request for return shall be brought within a period of three years from 
the time when the requesting State knew the location of the cultural object and 
the identity of its possessor, and in any case within a period of fifty years from 
the date of the export or from the date on which the object should have been 
returned under a permit referred to in paragraph 2 of this article. 
 
Article 6 
(1) The possessor of a cultural object who acquired the object after it was 
illegally exported shall be entitled, at the time of its return, to payment by the 
requesting State of fair and reasonable compensation, provided that the 
possessor neither knew nor ought reasonably to have known at the time of 
acquisition that the object had been illegally exported.  
(2) In determining whether the possessor knew or ought reasonably to have 
known that the cultural object had been illegally exported, regard shall be had 
to the circumstances of the acquisition, including the absence of an export 
certificate required under the law of the requesting State. 
(3) Instead of compensation, and in agreement with the requesting State, the 
possessor required to return the cultural object to that State, may decide:  
(a) to retain ownership of the object; or 
(b) to transfer ownership against payment or gratuitously to a person of its 
choice residing in the requesting State who provides the necessary guarantees.  
(4) The cost of returning the cultural object in accordance with this article shall 
be borne by the requesting State, without prejudice to the right of that State to 
recover costs from any other person. 
(5) The possessor shall not be in a more favourable position than the person 
from whom it acquired the cultural object by inheritance or otherwise 
gratuitously. 
 
Article 7 
(1) The provisions of this Chapter shall not apply where: 
(a) the export of a cultural object is no longer illegal at the time at which the 
return is requested; or  
(b) the object was exported during the lifetime of the person who created it or 
within a period of fifty years following the death of that person.  
(2) Notwithstanding the provisions of sub-paragraph (b) of the preceding 
paragraph, the provisions of this Chapter shall apply where a cultural object 
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was made by a member or members of a tribal or indigenous community for 
traditional or ritual use by that community and the object will be returned to 
that community.  
 
CHAPTER IV - GENERAL PROVISIONS 
 
Article 8 
(1) A claim under Chapter II and a request under Chapter III may be brought 
before the courts or other competent authorities of the Contracting State where 
the cultural object is located, in addition to the courts or other competent 
authorities otherwise having jurisdiction under the rules in force in Contracting 
States. 
(2) The parties may agree to submit the dispute to any court or other competent 
authority or to arbitration. 
(3) Resort may be had to the provisional, including protective, measures 
available under the law of the Contracting State where the object is located 
even when the claim for restitution or request for return of the object is brought 
before the courts or other competent authorities of another Contracting State. 
 
Article 9 
(1) Nothing in this Convention shall prevent a Contracting State from applying 
any rules more favourable to the restitution or the return of stolen or illegally 
exported cultural objects than provided for by this Convention.  
(2) This article shall not be interpreted as creating an obligation to recognise or 
enforce a decision of a court or other competent authority of another 
Contracting State that departs from the provisions of this Convention. 
 
Article 10 
(1) The provisions of Chapter II shall apply only in respect of a cultural object 
that is stolen after this Convention enters into force in respect of the State where 
the claim is brought, provided that: 
(a) the object was stolen from the territory of a Contracting State after the entry 
into force of this Convention for that State; or  
(b) the object is located in a Contracting State after the entry into force of the 
Convention for that State. 
(2) The provisions of Chapter III shall apply only in respect of a cultural object 
that is illegally exported after this Convention enters into force for the 
requesting State as well as the State where the request is brought. 
(3) This Convention does not in any way legitimise any illegal transaction of 
whatever nature which has taken place before the entry into force of this 
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Convention or which is excluded under paragraphs (1) or (2) of this article, nor 
limit any right of a State or other person to make a claim under remedies 
available outside the framework of this Convention for the restitution or return 
of a cultural object stolen or illegally exported before the entry into force of this 
Convention.  
 
CHAPTER V - FINAL PROVISIONS 
 
Article 11 
(1) This Convention is open for signature at the concluding meeting of the 
Diplomatic Conference for the adoption of the draft UNIDROIT Convention on 
the International Return of Stolen or Illegally Exported Cultural Objects and 
will remain open for signature by all States at Rome until 30 June 1996. 
(2) This Convention is subject to ratification, acceptance or approval by States 
which have signed it. 
(3) This Convention is open for accession by all States which are not signatory 
States as from the date it is open for signature. 
(4) Ratification, acceptance, approval or accession is subject to the deposit of a 
formal instrument to that effect with the depositary. 
 
Article 12 
(1) This Convention shall enter into force on the first day of the sixth month 
following the date of deposit of the fifth instrument of ratification, acceptance, 
approval or accession. 
(2) For each State that ratifies, accepts, approves or accedes to this Convention 
after the deposit of the fifth instrument of ratification, acceptance, approval or 
accession, this Convention 
shall enter into force in respect of that State on the first day of the sixth month 
following the date of deposit of its instrument of ratification, acceptance, 
approval or accession. 
 
Article 13 
(1) This Convention does not affect any international instrument by which any 
Contracting State is legally bound and which contains provisions on matters 
governed by this Convention, unless a contrary declaration is made by the 
States bound by such instrument. 
(2) Any Contracting State may enter into agreements with one or more 
Contracting States, with a view to improving the application of this Convention 
in their mutual relations. The States which have concluded such an agreement 
shall transmit a copy to the depositary.  
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(3) In their relations with each other, Contracting States which are Members of 
organisations of economic integration or regional bodies may declare that they 
will apply the internal rules of these organisations or bodies and will not 
therefore apply as between these States the provisions of this Convention the 
scope of application of which coincides with that of those rules. 
 
Article 14 
(1) If a Contracting State has two or more territorial units, whether or not 
possessing different systems of law applicable in relation to the matters dealt 
with in this Convention, it may, at the time of signature or of the deposit of its 
instrument of ratification, acceptance, approval or accession, declare that this 
Convention is to extend to all its territorial units or only to one or more of them, 
and may substitute for its declaration another declaration at any time.  
(2) These declarations are to be notified to the depositary and are to state 
expressly the territorial units to which the Convention extends. 
(3) If, by virtue of a declaration under this article, this Convention extends to 
one or more but not all of the territorial units of a Contracting State, the 
reference to: 
(a) the territory of a Contracting State in Article 1 shall be construed as 
referring to the territory of a territorial unit of that State; 
(b) a court or other competent authority of the Contracting State or of the State 
addressed shall be construed as referring to the court or other competent 
authority of a territorial unit of that State; 
(c) the Contracting State where the cultural object is located in Article 8 (1) 
shall be construed as referring to the territorial unit of that State where the 
object is located; 
(d) the law of the Contracting State where the object is located in Article 8 (3) 
shall be construed as referring to the law of the territorial unit of that State 
where the object is located; and 
(e) a Contracting State in Article 9 shall be construed as referring to a territorial 
unit of that State. 
(4) If a Contracting State makes no declaration under paragraph 1 of this article, 
this Convention is to extend to all territorial units of that State. 
 
Article 15 
(1) Declarations made under this Convention at the time of signature are subject 
to confirmation upon ratification, acceptance or approval. 
(2) Declarations and confirmations of declarations are to be in writing and to be 
formally notified to the depositary. 
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(3) A declaration shall take effect simultaneously with the entry into force of 
this Convention in respect of the State concerned. However, a declaration of 
which the depositary receives formal notification after such entry into force 
shall take effect on the first day of the sixth month following the date of its 
deposit with the depositary. 
(4) Any State which makes a declaration under this Convention may withdraw 
it at any time by a formal notification in writing addressed to the depositary. 
Such withdrawal shall take effect on the first day of the sixth month following 
the date of the deposit of the notification. 
 
Article 16 
(1) Each Contracting State shall at the time of signature, ratification, acceptance, 
approval or accession, declare that claims for the restitution, or requests for the 
return, of cultural objects brought by a State under Article 8 may be submitted 
to it under one or more of the following procedures: 
(a) directly to the courts or other competent authorities of the declaring State; 
(b) through an authority or authorities designated by that State to receive such 
claims or requests and to forward them to the courts or other competent 
authorities of that State; 
(c) through diplomatic or consular channels. 
(2) Each Contracting State may also designate the courts or other authorities 
competent to order the restitution or return of cultural objects under the 
provisions of Chapters II and III. 
(3) Declarations made under paragraphs 1 and 2 of this article may be modified 
at any time by a new declaration. 
(4) The provisions of paragraphs 1 to 3 of this article do not affect bilateral or 
multilateral agreements on judicial assistance in respect of civil and commercial 
matters that may exist between Contracting States. 
  
Article 17 
Each Contracting State shall, no later than six months following the date of 
deposit of its instrument of ratification, acceptance, approval or accession, 
provide the depositary with written information in one of the official languages 
of the Convention concerning the legislation regulating the export of its cultural 
objects. This information shall be updated from time to time as appropriate. 
 
Article 18 
No reservations are permitted except those expressly authorised in this 
Convention. 
 



 

 118

Article 19 
(1) This Convention may be denounced by any State Party, at any time after the 
date on which it enters into force for that State, by the deposit of an instrument 
to that effect with the depositary. 
(2) A denunciation shall take effect on the first day of the sixth month following 
the deposit of the instrument of denunciation with the depositary. Where a 
longer period for the denunciation to take effect is specified in the instrument of 
denunciation it shall take effect upon the expiration of such longer period after 
its deposit with the depositary. 
(3) Notwithstanding such a denunciation, this Convention shall nevertheless 
apply to a claim for restitution or a request for return of a cultural object 
submitted prior to the date on which the denunciation takes effect. 
 
Article 20 
The President of the International Institute for the Unification of Private Law 
(UNIDROIT) may at regular intervals, or at any time at the request of five 
Contracting States, convene a special committee in order to review the practical 
operation of this Convention.  
 
Article 21 
(1) This Convention shall be deposited with the Government of the Italian 
Republic. 
(2) The Government of the Italian Republic shall: 
(a) inform all States which have signed or acceded to this Convention and the 
President of the International Institute for the Unification of Private Law 
(UNIDROIT) of: 
(i) each new signature or deposit of an instrument of ratification, acceptance, 
approval or accession, together with the date thereof; 
(ii) each declaration made in accordance with this Convention; 
(iii) the withdrawal of any declaration; 
(iv) the date of entry into force of this Convention; 
(v) the agreements referred to in Article 13; 
(vi) the deposit of an instrument of denunciation of this Convention together 
with the date of its deposit and the date on which it takes effect; 
(b) transmit certified true copies of this Convention to all signatory States, to all 
States acceding to the Convention and to the President of the International 
Institute for the Unification of Private Law (UNIDROIT); 
(c) perform such other functions customary for depositaries. 
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IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly 
authorised, have signed this Convention. 
 
DONE at Rome, this twenty-fourth day of June, one thousand nine hundred and 
ninety-five, in a single original, in the English and French languages, both texts 
being equally authentic. 
 
 
Annex 
 
(a) Rare collections and specimens of fauna, flora, minerals and anatomy, and 
objects of palaeontological interest; 
(b) property relating to history, including the history of science and technology 
and military and social history, to the life of national leaders, thinkers, scientists 
and artists and to events of national importance; 
(c) products of archaeological excavations (including regular and clandestine) 
or of archaeological discoveries; 
(d) elements of artistic or historical monuments or archaeological sites which 
have been dismembered; 
(e) antiquities more than one hundred years old, such as inscriptions, coins and 
engraved seals; 
(f) objects of ethnological interest; 
(g) property of artistic interest, such as: 
(i) pictures, paintings and drawings produced entirely by hand on any support 
and in any material (excluding industrial designs and manufactured articles 
decorated by hand); 
(ii) original works of statuary art and sculpture in any material; 
(iii) original engravings, prints and lithographs; 
(iv) original artistic assemblages and montages in any material; 
(h) rare manuscripts and incunabula, old books, documents and publications of 
special interest (historical, artistic, scientific, literary, etc.) singly or in 
collections; 
(i) postage, revenue and similar stamps, singly or in collections; 
(j) archives, including sound, photographic and cinematographic archives; 
(k) articles of furniture more than one hundred years old and old musical 
instruments. 
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COUNCIL DIRECTIVE 93/7/EEC of 15 March 1993  
on the return of cultural objects unlawfully removed from the territory of 

a Member State 
 
THE COUNCIL OF THE EUROPEAN COMMUNITIES, 
 
Having regard to the Treaty establishing the European Economic Community, 
and in particular Article 100a thereof,  
 
Having regard to the proposal from the Commission (1), 
 
In cooperation with the European Parliament (2), 
 
Having regard to the opinion of the Economic and Social Committee (3), 
 
Whereas Article 8a of the Treaty provides for the establishment, not later than 1 
January 1993, of the internal market, which is to comprise an area without 
internal frontiers in which the free movement of goods, persons, services and 
capital is ensured in accordance with the provisions of the Treaty; 
 
Whereas, under the terms and within the limits of Article 36 of the Treaty, 
Member States will, after 1992, retain the right to define their national treasures 
and to take the necessary measures to protect them in this area without internal 
frontiers; 
 
Whereas arrangements should therefore be introduced enabling Member States 
to secure the return to their territory of cultural objects which are classified as 
national treasures within the meaning of the said Article 36 and have been 
removed from their territory in breach of the abovementioned national measures 
or of Council Regulation (EEC) No 3911/92 of 9 December 1992 on the export 
of cultural goods (4); whereas the implementation of these arrangements should 
be as simple and efficient as possible; whereas, to facilitate cooperation with 
regard to return, the scope of the arrangements should be confined to items 
belonging to common categories of cultural object; whereas the Annex to this 
Directive is consequently not intended to define objects which rank as ‘national 
treasures’ within the meaning of the said Article 36, but merely categories of 
object which may be classified as such and may accordingly be covered by the 
return procedure introduced by this Directive; 
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Whereas cultural objects classified as national treasures and forming an integral 
part of public collections or inventories of ecclesiastical institutions but which 
do not fall within these common categories should also be covered by this 
Directive;  
 
Whereas administrative cooperation should be established between Member 
States as regards their national treasures, in close liaison with their cooperation 
in the field of stolen works of art and involving in particular the recording, with 
Interpol and other qualified bodies issuing similar lists, of lost, stolen or 
illegally removed cultural objects forming part of their national treasures and 
their public collections; 
 
Whereas the procedure introduced by this Directive is a first step in establishing 
cooperation between Member States in this field in the context of the internal 
market; whereas the aim is mutual recognition of the relevant national laws; 
whereas provision should therefore be made, in particular, for the Commission 
to be assisted by an advisory committee; 
 
Whereas Regulation (EEC) No 3911/92 introduces, together with this Directive, 
a Community system to protect Member States' cultural goods; whereas the 
date by which Member States have to comply with this Directive has to be as 
close as possible to the date of entry into force of that Regulation; whereas, 
having regard to the nature of their legal systems and the scope of the changes 
to their legislation necessary to implement this Directive, some Member States 
will need a longer period, 
 
HAS ADOPTED THIS DIRECTIVE: 
 
Article 1 
For the purposes of this Directive: 
1. ‘Cultural object’ shall mean an object which: 
— is classified, before or after its unlawful removal from the territory of a 
Member State, among the ‘national treasures possessing artistic, historic or 
archaeological value’ under national legislation or administrative procedures 
within the meaning of Article 36 of the Treaty, and 
— belongs to one of the categories listed in the Annex or does not belong to 
one of these categories but forms an integral part of: 
— public collections listed in the inventories of museums, archives or libraries' 
conservation collection. 
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For the purposes of this Directive, ‘public collections’ shall mean collections 
which are the property of a Member State, local or regional authority within a 
Member States or an institution situated in the territory of a Member State and 
defined as public in accordance with the legislation of that Member State, such 
institution being the property of, or significantly financed by, that Member 
State or a local or regional authority; 
— the inventories of ecclesiastical institutions. 
 
2. ‘Unlawfully removed from the territory of a Member State’ shall mean: 
— removed from the territory of a Member State in breach of its rules on the 
protection of national treasures or in breach of Regulation (EEC) No 3911/92, 
or 
— not returned at the end of a period of lawful temporary removal or any 
breach of another condition governing such temporary removal. 
 
3. ‘Requesting Member State’ shall mean the Member State from whose 
territory the cultural object has been unlawfully removed. 
 
4. ‘Requested Member State’ shall mean the Member State in whose territory a 
cultural object unlawfully removed from the territory of another Member State 
is located. 
 
5. ‘Return’ shall mean the physical return of the cultural object to the territory 
of the requesting Member State. 
 
6. ‘Possessor’ shall mean the person physically holding the cultural object on 
his own account. 
 
7. ‘Holder’ shall mean the person physically holding the cultural object for third 
parties. 
 
Article 2 
Cultural objects which have been unlawfully removed from the territory of a 
Member State shall be returned in accordance with the procedure and in the 
circumstances provided for in this Directive. 
 
Article 3 
Each Member State shall appoint one or more central authorities to carry out 
the tasks provided for in this Directive.  
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Member States shall inform the Commission of all the central authorities they 
appoint pursuant to this Article. 
 
The Commission shall publish a list of these central authorities and any changes 
concerning them in the C series of the Official Journal of the European 
Communities. 
 
Article 4 
Member States' central authorities shall cooperate and promote consultation 
between the Member States' competent national authorities. The latter shall in 
particular: 
1. upon application by the requesting Member State, seek a specified cultural 
object which as been unlawfully removed from its territory, identifying the 
possessor and/or holder. The application must include all information needed to 
facilitate this search, with particular reference to the actual or presumed 
location of the object; 
 
2. notify the Member States concerned, where a cultural object is found in their 
own territory and there are reasonable grounds for believing that it has been 
unlawfully removed from the territory of another 
Member State;  
 
3. enable the competent authorities of the requesting Member State to check 
that the object in question is a cultural object, provided that the check is made 
within 2 months of the notification provided for in paragraph 2. If it is not made 
within the stipulated period, paragraphs 4 and 5 shall cease to apply; 
 
4. take any necessary measures, in cooperation with the Member State 
concerned, for the physical preservation of the cultural object;  
 
5. prevent, by the necessary interim measures, any action to evade the return 
procedure; 
 
6. act as intermediary between the possessor and/or holder and the requesting 
Member State with regard to return. To this end, the competent authorities of 
the requested Member States may, without prejudice to Article 5, first facilitate 
the implementation of an arbitration procedure, in accordance with the national 
legislation of the requested State and provided that the requesting State and the 
possessor or holder give their formal approval.  
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Article 5 
The requesting Member State may initiate, before the competent court in the 
requested Member State, proceedings against the possessor or, failing him, the 
holder, with the aim of securing the return of a cultural object which has been 
unlawfully removed from its territory.  
 
Proceedings may be brought only where the document initiating them is 
accompanied by: 
— a document describing the object covered by the request and stating that it is 
a cultural object, 
— a declaration by the competent authorities of the requesting Member State 
that the cultural object has been unlawfully removed from its territory. 
 
Article 6 
The central authority of the requesting Member State shall forthwith inform the 
central authority of the requested Member State that proceedings have been 
initiated with the aim of securing the return of the object in question. 
 
The central authority of the requested Member State shall forthwith inform the 
central authorities of the other Member States. 
 
Article 7 
1. Member States shall lay down in their legislation that the return proceedings 
provided for in this Directive may not be brought more than one year after the 
requesting Member State became aware of the location of the cultural object 
and of the identity of its possessor or holder. 
 
Such proceedings may, at all events, not be brought more than 30 years after the 
object was unlawfully removed from the territory of the requesting Member 
State. However, in the case of objects forming part of public collections, 
referred to in Article 1 (1), and ecclesiastical goods in the Member States where 
they are subject to special protection arrangements under national law, return 
proceedings shall be subject to a time-limit of 75 years, except in Member 
States where proceedings are not subject to a time-limit or in the case of 
bilateral agreements between Member States laying down a period exceeding 
75 years. 
 
2. Return proceedings may not be brought if removal from the national territory 
of the requesting Member State is no longer unlawful at the time when they are 
to be initiated. 
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Article 8 
Save as otherwise provided in Articles 7 and 13, the competent court shall order 
the return of the cultural object in question where it is found to be a cultural 
object within the meaning of Article 1 (1) and to have been removed unlawfully 
from national territory.  
 
Article 9 
Where return of the object is ordered, the competent court in the requested 
States shall award the possessor such compensation as it deems fair according 
to the circumstances of the case, provided that it is satisfied that the possessor 
exercised due care and attention in acquiring the object. 
 
The burden of proof shall be governed by the legislation of the requested 
Member State. 
 
In the case of a donation or succession, the possessor shall not be in a more 
favourable position than the person from whom he acquired the object by that 
means.  
 
The requesting Member State shall pay such compensation upon return of the 
object. 
 
Article 10 
Expenses incurred in implementing a decision ordering the return of a cultural 
object shall be borne by the requesting Member State. The same applies to the 
costs of the measures referred to in Article 4 (4). 
 
Article 11 
Payment of the fair compensation and of the expenses referred to in Articles 9 
and 10 respectively shall be without prejudice to the requesting Member State's 
right to take action with a view to recovering those amounts from the persons 
responsible for the unlawful removal of the cultural object from its territory.  
 
Article 12 
Ownership of the cultural object after return shall be governed by that law of 
the requesting Member State. 
 
Article 13 
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This Directive shall apply only to cultural objects unlawfully removed from the 
territory of a Member State on or after 1 January 1993.  
 
Article 14 
1. Each Member State may extend its obligation to return cultural objects to 
cover categories of objects other than those listed in the Annex. 
 
2. Each Member State may apply the arrangements provided for by this 
Directive to requests for the return of cultural objects unlawfully removed from 
the territory of other Member States prior to 1 January 
1993. 
 
Article 15 
This Directive shall be without prejudice to any civil or criminal proceedings 
that may be brought, under the national laws of the Member States, by the 
requesting Member State and/or the owner of a cultural object that has been 
stolen. 
 
Article 16 
1. Member States shall send the Commission every three years, and for the first 
time in February 1996, a report on the application of this Directive. 
 
2. The Commission shall send the European Parliament, the Council and the 
Economic and Social Committee, every three years, a report reviewing the 
application of this Directive. 
 
3. The Council shall review the effectiveness of this Directive after a period of 
application of three years and, acting on a proposal from the Commission, make 
any necessary adaptations. 
 
4. In any event, the Council acting on a proposal from the Commission, shall 
examine every three years and, where appropriate, update the amounts indicated 
in the Annex, on the basis of economic and monetary indicators in the 
Community. 
 
Article 17 
The Commission shall be assisted by the Committee set up by Article 8 of 
Regulation (EEC) No 3911/92. 
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The Committee shall examine any question arising from the application of the 
Annex to this Directive which may be tabled by the chairman either on his own 
initiative or at the request of the representative of a Member State. 
 
Article 18 
Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive within nine months of its 
adoption, except as far as the Kingdom of Belgium, the Federal Republic of 
Germany and the Kingdom of the Netherlands are concerned, which must 
conform to this Directive at the latest twelve months from the date of its 
adoption. They shall forthwith inform the Commission thereof. 
 
When Member States adopt these measures, they shall contain a reference to 
this Directive or shall be accompanied by such reference on the occasion of 
their official publication. The methods of making such a reference shall be laid 
down by the Member States. 
 
Article 19 
This Directive is addressed to the Member States. 
 
 
ANNEX 
Categories referred to in the second indent of Article 1 (1) to which objects 
classified as ‘national treasures’ within the meaning of Article 36 of the 
Treaty must belong in order to qualify for return under this Directive 
 
A. 1. Archaeological objects more than 100 years old which are the products of: 
— land or underwater excavations and finds, 
— archaeological sites, 
— archaeological collections. 
 
2. Elements forming an integral part of artistic, historical or religious 
monuments which have been dismembered, more than 100 years old. 
 
3. Pictures and paintings, other than those included in Category 3A or 4, 
executed entirely by hand on any material and in any medium (1) 
    3A. Water-colours, gouaches and pastels executed entirely by hand on any 
material (1) 
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4. Mosaics in any material executed entirely by hand, other than those falling in 
Categories 1 or 2, and drawings in any medium executed  entirely by hand on 
any material (1) 
 
5. Original engravings, prints, serigraphs and lithographs with their respective 
plates and original posters (1).  
 
6. Original sculptures or statuary and copies produced by the same process as 
the original (1) other than those in category 1. 
 
7. Photographs, films and negatives thereof (1). 
 
8. Incunabula and manuscripts, including maps and musical scores, singly or in 
collections (1). 
 
9. Books more than 100 years old, singly or in collections. 
 
10. Printed maps more than 200 years old. 
 
11. Archives and any elements thereof, of any kind, on any medium, 
comprising elements more than 50 years old. 
 
12. (a) Collections (2) and specimens from zoological, botanical, mineralogical 
or anatomical collections; 
    (b) Collections (2) of historical, palaeontological, ethnographic or 
numismatic interest. 
 
13. Means of transport more than 75 years old. 
 
14. Any other antique item not included in categories A 1 to A 13, more than 50 
years old. 
 
The cultural objects in categories A 1 to A 14 are covered by this Directive only 
if their value corresponds to, or exceeds, the financial thresholds under B. 
 
B. Financial thresholds applicable to certain categories under A (in ecus) 
VALUE: 
Whatever the value 
— 1 (Archaeological objects) 
— 2 (Dismembered monuments)  
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— 8 (Incunabula and manuscripts) 
— 11 (Archives) 
15 000 
— 4 (Mosaics and drawings) 
— 5 (Engravings) 
— 7 (Photographs) 
— 10 (Printed maps) 
30 000 
— 3A. (Water colours, gouaches and pastels) 
50 000 
— 6 (Statuary) 
— 9 (Books) 
— 12 (Collections) 
— 13 (Means of transport) 
— 14 (Any other item) 
150 000 
— 3 (Pictures) 
 
The assessment of whether or not the conditions relating to financial value are 
fulfilled must be made when return is requested. The financial value is that of 
the object in the requested Member State. 
 
For the Member States which do not have the euro as their currency, the values 
expressed in euro in the Annex shall be converted and expressed in national 
currencies at the rate of exchange on 31 December 2001 published in the 
Official Journal of the European Communities. This counter value in national 
currencies shall be reviewed every two years with effect from 31December 
2001. Calculation of this counter value shall be based on the average daily 
value of those currencies, expressed in euro, during the 24 months ending on 
the last day of August preceding the revision which takes effect on 31 
December. The Advisory Committee on Cultural Goods shall review this 
method of calculation, on a proposal from the Commission, in principle two 
years after the first application. For each revision, the values expressed in euro 
and their counter values in national currency shall be published periodically in 
the Official Journal of the European Communities in the first days of the month 
of November preceding the date on which the revision takes effect.  
 
(1) Which are more than fifty years old and do not belong to their originators. 
(2) As defined by the Court of Justice in its Judgment in Case 252/84, as 
follows: 
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‘Collectors’ pieces within the meaning of Heading No 99.05 of the Common 
Customs Tariff are articles which possess the requisite characteristics for 
inclusion in a collection, that is to say, articles which are relatively rare, are not 
normally used for their original purpose, are the subject of special transactions 
outside the normal trade in similar utility articles and are of high value. 
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KOREAN ABSTRACT 

국 문 초 록 

 

문화재 불법거래 방지 및 환수 촉진을 위한 국제협력: 

 진화하는 규범적 틀 

 

김지현  

서울대학교 국제대학원 국제협력 전공 

 

제 2 차 세계대전 이후 국제사회는 문화재 불법거래를 방지하고 환수를 촉진하기 위한 

다양한 논의를 발전시켜 왔다. 국제 협력의 규범 제정 역할을 수행하는 주요 국제협약이 

채택되었고, 이에 기반한 여러 지역적·양자적 협력도 논의되었다. 이러한 국제사회의 

점진적인 경향과 분위기의 변화는 문화재 거래 시장의 도덕화와 도난 또는 불법 반출된 

문화재의 환수를 둘러싼 분쟁의 평화적 해결 방안 모색에 기여하였다.  

 

본 연구는 다양한 국제협력의 방식을 국제협약, 지역적·양자적 규범, 기타 방법 등으로 

구분하여 살펴보고, 그 주요 내용과 상관적 관계에 주목하였다. 또한 각 협력의 체계가 

얼마나 문화재 불법거래 경감과 환수 증진에 기여했는지에 대한 평가를 통해, 국제협력 

강화를 위한 전반적인 법적, 기술적 어려움이 무엇인지 도출하였다. 한국과 일본의 사례 
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연구는 그러한 어려움이 현실적으로 어떻게 작용하는지를 잘 보여주었다. 본 연구의 

분석을 토대로 문화재 불법거래 방지와 환수 문제의 우호적 해결을 위해 국제협력이 

나아가야 할 방향을 제시해 보고자 한다.  

 

 

주요어: 문화재 환수, 불법거래, 불법반출입, 국제협력, 국제협약, 국제기구 

학  번:  2007-22386 
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