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i  

ABSTRACT 

 
This thesis models the alterations between three free trade agreements 

in order to examine the recent development in negotiations concerning financial 

services. Along with the renegotiation of several FTAs including the Korea-US 

FTA, the emergence of new and more liberalized agreements such as the CETA 

has caught the attention of many scholars and policymakers alike. Furthermore, 

financial services trade has been increasing in amount, with global financial 

crises having contagious effects into other fields of the socioeconomic sphere.  

The findings from this study provide appropriate analysis and policy 

recommendations to guide future trade negotiations among the three parties. 

Through comparative analysis, this thesis has found that due to growing 

concern over the inherent volatility of the financial sector, CETA provisions 

such as safeguard measures and dispute settlement have intensified their 

sophistication and clarification. Whereas other provisions such as new financial 

services have in fact become more liberalized. In addition, several new 

legislations such as the General Data Protection Regulation (GDPR) and the 

European Investment Court System (ICS) have been incorporated into CETA. 

The EU have announced its intention on implementing these developments into 

future negotiations, signaling the necessity for policy adjustments. 

 
Keyword : Financial Service; Free Trade Agreement; CETA; Korea-Canada FTA; 

Korea-EU FTA; Dispute Settlement 
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 1 

I. Introduction 

 

According to the National Trade Estimate Report on Foreign Trade 

Barriers published by the United States on 2017, Korean financial services is 

among the top 3 most invested sector by the US along with the manufacturing 

and wholesale sector. Taking into consideration that the United States represents 

Korea’s second largest trade partner, trade negotiations related to financial 

services should be examined more carefully.  

  In addition to being a huge sector by itself, the financial service sector 

is accorded more significance as it stimulates growth in other economic sectors. 

(Rhee 2017) For instance, studies have found that the financial sector provides 

with many employments that are considered to be attractive. In the case of 

South Korea, 4 out of 10 students chose the financial service sector as their top 

choice for future employment. Moreover, the employment contracts in the 

financial service sector has been seen to have more permanent contracts than 

temporary ones, relative to the manufacturing or construction sector.  

 Another reason which highlights the importance of the financial sector 

is its relation to exchange rates. Exchange rate has been gaining more attention 

in trade negotiations as currency fluctuations have hugely impacted price 

competitiveness in traded goods. As the exchange rates fluctuates by more than 



 

 2 

10% annually, this represents an amount that is much bigger than average tariff 

rates. As such, many newly emerging trade negotiations such as the Trans-

Pacific Partnership, TPP, includes chapters that deal with currency manipulation 

and measures which prevents currency war. Moreover, as exchange rates are 

much more sensitive in financial trades compared to trade in tangible goods, 

many FTA negotiations have brought more attention to the financial service 

sector.  

 The fact that the financial sector impacts greatly on other economic 

sector also has its downsides as a financial shock may also be transferred into 

goods and services sector. Taking the example of South Korea, the country had 

to undergo several crises such as the Asian financial crisis in 1997 and the 

Credit Card Lending Distress in 2003. However, it is interesting to note that 

Canada actually weathered the 2007 financial crisis rather well in comparison 

to other advanced countries. This is due to the fact that Canada had relatively 

much stricter regulations and supervisions and its banking sector was less open 

to foreign investment. (Stichele 2016) 

Yet, Canada is currently pursuing liberalization in its financial service 

sector with the EU through the newly emerging Comprehensive Economic and 

Trade Agreement, CETA. For example, CETA provides many conditions which 

restricts measures taken by a country in financial difficulty that limits the 
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movement of capital. Currently, CETA is by far the most advanced trade 

agreement negotiated by the EU and represents a great step for the Canadian 

economy. Whether such terms would be proactively applied to future FTAs is 

still unknown. However, for now, many clauses that were non-existent in 

Korea-Canada FTA or Korea EU FTA were introduced in the CETA.  

 Amidst the growing importance of the financial service chapter in trade 

negotiations, few research has been done on that issue. In this paper, 

comparison will be drawn with a focus on the CETA, which is one of the 

newest form of FTA among current global superpowers. The Korean-EU FTA 

along with the Korean-Canadian FTA will be brought into comparison as to 

clearly grasp the current trend in trade negotiations and what Korea should be 

prepared for.  

 

2. Important Issue 

 

2.1 Scope and Definition 

 

 Within chapter Trade in Services, Establishment and Electronic 

Commerce of Korea-EU FTA, article 7.37 lays out the scope and definitions of 

financial services. First, financial services mean “any service of a financial 
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nature offered by a financial service supplier of a Party.” Following this 

definition, the article provides with a list of activities that are considered a 

financial service. The activities are grouped into two sub-groups, the first being 

insurance and insurance-related services. This sub-group includes life and non-

life insurance, reinsurance, and more. The other sub-group is the banking and 

other financial services which includes activities such as lending, financial 

leasing and guarantees. Even though a list of activities is shown to provide a 

guidance to which activities are considered a financial service, a clear definition 

of “financial nature” has yet to be provided.  

This lack of definition is due to the fact that the GATS system also fails 

in containing such clarifications. Other multilateral trade negotiations tend to 

follow the GATS system. In case of bilateral agreements, most agreements 

follow the NAFTA (North American Free Trade Agreement) system – in which 

such definition is also non-existent. However, there are some cases where some 

bilateral trade agreements have their own specific classification of financial 

services.  

 

2.2 History 

 

 When looking at agreements made in the financial services sector, the 
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break-through negotiation is the Uruguay Round Negotiation which has been 

the starting point for WTO in 1993. The growing concerns for specific 

regulations concerning the financial sector was shared with the member 

countries. After the round in 1993, the member countries also agreed to further 

elaborate in 1995. In 1997, another round of negotiation took place, which 

brought many changes in the Most Favored Nation Treatment in US, India, and 

Thailand. According to the GATS system, a new service negotiation was 

initiated in the year 2000, and was merged with the DDA negotiation in 2001. 

However, the negotiation has been staggering since the year 2006.  

Since WTO negotiations has been staggering, many advanced countries 

such as the United States have initiated plurilateral negotiations and mega FTAs. 

Although the Trans-Pacific Partnership, TPP, has been abruptly stopped by the 

new Trump Administration in 2017, many bilateral agreements are still ongoing. 

For example, the CETA has currently entered into force provisionally since 

September 2017. CETA was actually not the first trade negotiation between 

Canada and the EU.  

The first general trade agreement that was made between Canada and 

EU dates back to 1976, the Framework Agreement for Commercial and 

Economic Cooperation. This was an important agreement in many aspects as it 

was the first formal agreement for the EU. More importantly, this agreement 
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established the Joint Cooperation Committee (JCC) which is still on operations 

today. This organization serves as a device for formal negotiations between the 

two Parties and gave birth to several agreements in various fields such as in 

science, education, culture and more. More recently, in 2004, a Canada-EU 

Trade and Investment Enhancement Agreement, TIEA, was agreed upon where 

emerging markets such as e-commerce along with traditional markets were 

dealt with. However, the TIEA was paused in 2006, leaving opportunities for a 

new trade negotiation launch in 2009 at the Summit in Prague.  

When looking at the incentive behind the CETA agreement, for Canada 

it is obvious since EU has been steadily increasing its global market presence as 

a major market player. Moreover, Canada’s over-dependence in its US trade 

was also a main issue at point. For the EU, the decision of choosing Canada as 

its negotiation partner was also due to many reasons. For example, the 

multilateral negotiations such as the Doha Round was stagnating and many 

opinions from academia voiced out their skepticism towards multilateral system. 

Moreover, increasing competition from emerging markets such as China could 

also have been a reason.  

At ta joint summit in 2007, the two parties have concluded in 

conducting a joint study which would research the potential of a future trade 

agreement between Canada and EU. And according to the study, many 
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industries such as energy, environment, and energy would benefit from the 

CETA. In 2008, the two parties established a summit where they would decide 

which subjects will be included in the negotiations. The negotiations for CETA 

ended in 2014, with all of the 28 European states giving approval to the final 

negotiation.  

In the case of FTAs for South Korea, the country’s first FTA was with 

Chile. Its negotiations started in 1999 and was put in force in 2004. It then 

proceeded to make FTAs with other countries such as Singapore, India, Peru, 

Canada, China, Vietnam, and most recently with Colombia in 2016. When 

looking at Korea-EU FTA, it has many significance for both the EU and Korea. 

The Korea-EU FTA is the most comprehensive FTA negotiation that has ever 

been signed by the EU at that time, and its first ever FTA with an Asian country. 

Even before the start of negotiation, Korea was designated priority FTA 

partner in regards to EU trade strategies. Of course as emerging Asian markets 

are getting more market presence, Korea was considered as a good starting 

point. The current FTA between the two parties was their third trade agreement 

so far. The first was established in 1997, and the second in 2001. The second 

agreement, Framework Agreement on Trade and Cooperation, was an important 

agreement as both parties experienced large economic benefits from the 

agreement. Therefore, it was only natural that the two parties would try in the 
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future to further cooperate and liberalize their markets. According to research, 

the economic potential between the two parties before the FTA was around 30 

billion euros.  

Its first negotiation was launched in May 2007 in Seoul, South Korea. 

A total of eight rounds has been carried out, and both parties signed the 

agreement on October 2009. Although some oppositions were present, 

specifically from French and Italian automakers, both parties could come to an 

agreement which included some measures which protected European car 

manufacturers.  

In the case of Korea-Canada FTA, it is similar to the Korea-EU FTA in 

that Korea represents Canada’s first Asian partner to enter in a bilateral free 

trade agreement. Moreover, considering the fact that Canada did not have any 

significant trade agreements with developed countries since NAFTA, it can be 

accorded with even more significance. Furthermore, this particular FTA is seen 

as being broader in scope than NAFTA, or any other FTAs Canada has ever 

signed.  

Like the EU, Canada had identified South Korea as a priority market in 

its trade strategy. Although it is acknowledged that Korea’s main imports are 

coal and other industry products which Canada is not a major exporter, Canada 

saw opportunities in the margins for beef, salmon and whisky exports. The two 
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parties began their FTA discussions in 2005 and held 14 rounds in total before 

they could reach a consensus. Like in the Korea-EU FTA, Canadian automobile 

producers were worried for a sudden liberalization of their sector. Whereas in 

Korea, farmers were in strong opposition against the agreement. In March 2014, 

the two parties signed the agreement and the FTA became effective on January 

2015. It is important to note that the trade between the two parties had dropped 

significantly after the Korea-EU FTA and the Korea-US FTA. Therefore, before 

trade amounts lessens furthermore, the two parties came into consensus after a 

decade of negotiation.  

 

2.3 Main Concept 

 

 According to Professor Rhee at Seoul National University, three main 

issues are at stake when analyzing negotiations in the financial services: 

coverage of market liberalization, liberalizing principles, and national treatment.  

 First, when looking at the coverage of market liberalization, the extent 

and method of liberalization of financial market is dealt. This concept can 

further be elaborated by the method of supply and the amount of services that is 

encompassed in the negotiation. When looking at the supply method, many 

types exists. Service transactions can be made between two nationals in one 
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country, or in two countries. Foreign direct investments, or portfolio 

investments can also be another example. When it comes to the amount of 

services, there are two systems, the positive system and the negative system. 

Under the positive system, each country has chosen to only liberalized the 

selected markets mentioned on the list. Under the negative system, a list of 

exception markets are listed where all other aspects are liberalized. Therefore, 

the negative system tends to result in a higher level of liberalization in relation 

to the positive system.  

 Secondly, liberalizing principles is put in place in order to ensure non-

discrimination between countries. It encompasses principles such as the most 

favored nation (MFN) principle, national treatment, no local presence 

requirement, and no quantitative non-discriminatory restrictions. The most 

favored nation principle requires any country that has given special treatment to 

another country to offer the same treatment to any other countries.  

 Third, national treatment refers to non-discrimination between 

domestic goods and imported goods. In regards to the financial services, there 

are two possibilities regarding this principle. Under the legal national treatment, 

only under specific regulations can foreign institutions get equal treatment. In 

this case, even if foreign institutions experience discrimination, it cannot legally 

take remedial action. However, under the competitive national treatment, 
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foreign firms cannot be discriminated so that it deters their competitiveness. 

Under this case, foreign firms are given equal opportunity to compete in the 

domestic market. 

 No local presence requirement aims to lessen the initial cost of foreign 

investors. When a foreign institution intends to provide financial service in the 

domestic market, some regulations may force the institution to be present in the 

nation. However, this requirement allows for the institution to not be present in 

the nation. No quantitative non-discriminatory restrictions aims to restrict 

quantitative limitations in service trade. For example, the number of foreign 

banking institutions can be limited, thus allowing a favorable condition to 

domestic institutions.  

 In regards to depth of commitments, closer look needs to be put on 

transparency, ceiling binding, grandfather clause, ratcheting, and future 

liberalization. For transparency, information sharing system needs to be put in 

place so that foreign institutions are aware of certain measures. Ceiling binding 

refers to a method of tax calculation where certain tax limitation is negotiation 

where higher tax rates cannot be applied. The grandfather clause refers to a 

compromise between countries where certain measures or systems are frozen 

until a certain period of time. Ratcheting refers to a measure which promotes 

free trade by restriction the backward step once a certain level of liberalization 
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has been achieved. Future liberalization sets procedures and time limit in 

promoting market liberalization between member countries.  

 Another important concept that will be dealt in this chapter are 

prudential regulations in regards to financial services. Such regulations are 

present in negotiations that are for aim to protect consumers and minimize the 

information asymmetry between financial institutions and its consumers. 

Ultimately, it aims to bring up the level of integrity and stability in the financial 

system. One example of such measure could be minimum capital requirements 

which acts as credit cushions and incentives on lower risks.  

 Also, since the current WTO multilateral system has laid the basic 

foundation for the current world trading system, certain principles from the 

system will be dealt in this paper. The Uruguay Round in 1995 is important in 

several aspects such as the establishment of the World Trade Organization and 

the General Agreement on Trade in Services (GATS). GATS was established in 

order to extend the multilateral system from the traditional trade of products 

into services trade. Therefore, as GATS was established under the WTO system, 

basic WTO principles such as the MFN principle applies as well to the trade in 

services. An important aspect of terms of trade is that they have defined four 

distinct modes of supply in the delivery of service across two different countries. 

The first mode of supply is the cross-border supply where the service delivery 
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is delivered from a party’s territory to the other party’s territory. Therefore, the 

service supplier does not have to be present in the importing country and only 

the service crosses the border. The second mode of supply is the consumption 

abroad where the service supplier does not cross the border, but rather the 

consumer crosses the border. The third mode of supply is the commercial 

presence. This mode of supply does require the movement of the service 

supplier across the border as the service supplier provides its service at the 

consumer’s territory. The fourth mode of supply is the movement of natural 

persons is similar to the third mode of supply except the service supplier is 

often a natural person, and that person crosses the border.  

 

3. Comparative Analysis 

 

3.1 Structure 

 

First, when we take a look at the Korea-EU FTA, the Agreement 

consists of 15 Chapters in total with several annexes and appendices. There are 

a total of 3 protocols and 4 understandings. In the case of financial services, it is 

dealt in Chapter 7 (Trade in Services, Establishment and Electronic Commerce). 

Chapter 7 is further divided into sections and includes several annexes as shown 
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in the table below.  

 

Table 1. Korea-EU FTA, Financial Services Provision 

Chapter 7 – Trade in Services, Establishment and Electronic Commerce 

Section A General Provisions 

Section B Cross-Border Supply of Services 

Section C Establishment 

Section D Temporary Presence of Natural Persons for Business 

Section E Regulatory Framework 

Sub-Section A Provisions of General Application 

Sub-Section B Computer Services 

Sub-Section C Postal and Courier Services 

Sub-Section D Telecommunications Services 

Sub-Section E Financial Services 

Sub-Section F International Maritime Transport Services 

Section F Electronic Commerce 

Section G Exceptions 

Source: Derived from Korea-EU FTA  

 

 The table below shows the sub-section F (financial services) in more 

detail. 

 

Table 2. Korea-EU FTA, Subsection 

Subsection E – Financial Services 

Article 7.37 Scope and Definitions 
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Article 7.38 Prudential Carve-Out 

Article 7.39 Transparency 

Article 7.40 Self-Regulatory Organisations 

Article 7.41 Payment and Clearing Systems 

Article 7.42 New Financial Services 

Article 7.43 Data Processing 

Article 7.44 Specific Exceptions 

Article 7.45 Dispute Settlement 

Article 7.46 Recognition 

Source: Derived from Korea-EU FTA 

 

 The Korea-EU FTA uses a mixture of the negative and of the positive 

approach. This has sometimes been referred to as the hybrid approach. This can 

be shown by a schedule containing two columns. In one columns, sectors are 

listed and are therefore committed. Exceptions are listed on the second column. 

This allows for full liberalizations on the schedules mentioned, with the 

exceptions mentioned. One example of such combined system can be seen in 

the presence of a negative list in regards to the establishment of local 

subsidiaries and branches. However, the agreement maintained a positive list 

system in the section of cross-border supply of services. In contrast, Korea-

Canada FTA uses the negative approach where all sectors are liberalized except 

the ones mentioned in the agreement. This has been commonly known for 

allowing a more liberalized market access for financial institutions.  
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 The Korea-Canada FTA follows a slightly different schedule from that 

of Korea-EU FTA. The Agreement consists of 23 Chapters in total, with the 

financial services dealt in Chapter 10. Chapter 10 is further divided into many 

articles and annexes.  

 

Table 3. Korea-Canada FTA, Financial Services Provision 

Chapter 10 – Financial Services 

Article 10.1 Scope and Coverage 

Article 10.2  National Treatment 

Article 10.3 Most-Favored-Nation Treatment 

Article 10.4 Market Access for Financial Institutions 

Article 10.5 Cross-Border Trade 

Article 10.6 New Financial Services 

Article 10.7 Treatment of Certain Information 

Article 10.8 Senior Management and Boards of Directors 

Article 10.9 Non-Conforming Measures 

Article 10.10 Exceptions 

Article 10.11 Transparency 

Article 10.12 Self-Regulatory Organisations 

Article 10.13 Payment and Clearing Systems 

Article 10.14 Recognition 

Article 10.14 Specific Commitments 

Article 10.16 Financial Services Committee 
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Article 10.17 Consultations 

Article 10.18 Dispute Settlement 

Article 10.19 Investor-State Dispute Settlement in Financial Services 

Article 10.20 Definitions 

Annex 10-A Cross-Border Trade 

Annex 10-B Specific Commitments 

Annex 10-C Authorities Responsible for Financial Services 

Source: Derived from Korea-Canada FTA 

 

 It is important to note that in Annex 10-B, specific commitments is 

dealt in 4 distinct sections. 

 

Table 4. Korea-Canada FTA, Financial Services Annex 

Annex 10-B – Specific Commitments  

Section A Portfolio Management 

Section B Supervisory Cooperation 

Section C Transfer of Information 

Section D Certain Government Entities 

Source: Derived from Korea-Canada FTA 

 

 In the case of CETA agreement, it is the lengthiest of the three 

agreement, containing in total 30 Chapters. In regards to the financial service, it 

is dealt in Chapter 13. The following chapters is further subdivided in multiple 

articles. 
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Table 5. CETA, Financial Services Provision 

CETA Chapter 13 – Financial Services 

Article 13.1 Definitions 

Article 13.2 Scope 

Article 13.3 National Treatment 

Article 13.4 Most-favored-nation Treatment 

Article 13.5 Recognition of Prudential Measures 

Article 13.6 Market Access 

Article 13.7 Cross-Border Supply of Financial Services 

Article 13.8 Senior Management and Boards of Directors 

Article 13.9 Performance Requirements 

Article 13.10 Reservations and Exceptions 

Article 13.11 Effective and Transparent Reulation 

13.13 Payment and Clearing Systems 

13.14 New Financial Services 

13.15 Transfer and Processing of Information 

13.16 Prudential Carve-Out 

13.17 Specific Exceptions 

13.18 Financial Services Committee 

13.19 Consultations 

13.20 Dispute Settlement 

13.21 Investment Disputes in Financial Services 

Source: Derived from CETA  

 

 In the case of CETA, this was the first agreement for EU to negotiate 
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for a full negative approach in its trade agreement. This allows for a better 

market access since reservations could be easily identified.  

 

3.2 New Financial Services 

 

 In the case of Korea-EU FTA and Korea-Canada FTA, the content 

regarding new financial services are almost identical. However, it did contain a 

clause which was not included in CETA. Furthermore, CETA also did have a 

clause which the two FTA mentioned above did not contain.  

 First, all three agreements limited the clause to apply only to new 

financial services which the importing party would allow its own domestic 

financial institutions to supply under the given conditions. Moreover, all of the 

agreements states that any Party can still require specified authorization in order 

to administer the new service or determine the juridical form through which the 

service is supplied under reasonable time period. Such measures can only be 

refused for prudential reasons.  

 One factor that was not included in the CETA was the limitations under 

which the introduction of such new financial service would not require a new 

legislation or law, or any modification of current domestic laws. However, 

CETA does have another additional provision which extends the provisions to 
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cross-border financial services by allowing the supply of financial service 

which is not from either country’s territory.  

 

3.3 Portfolio Management 

 

 In the case of Portfolio Management, it is a provision that is not 

frequently found in international trade agreements. In the case of South Korea, 

only 3 FTAs contains such clause; Korea-US FTA, Korea-Canada FTA, and 

Korea-Australia FTA. Nevertheless, Korea-Canada FTA accords many 

significant to this clause as it has its own separate section in Annex 10-B.  

 First, the section is divided into two parts, one which applies to Canada 

and the other to South Korea. When looking at the provisions applied to Canada, 

the type of portfolio management that are allowed are listed. Portfolio 

management is further divided into categories of collectiveness or type of 

services. There were three types of services: custodial services, trustee services, 

and execution services. All of these three services were prohibited unless they 

are related to managing a collective investment scheme. Under this particular 

provision, collective investment scheme means funds regulated or registered 

under Canadian laws and regulations. In Canada, registration of mutual funds 

industry is controlled by provincial and territorial legislations. Therefore, 
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criteria of what can and cannot be considered as CIS can differ. Yet, commonly 

known legislation of CIS includes the notion of profits arising from the 

acquisition, management, or disposal of property. Moreover, the persons taking 

part in the arrangements do not have day-to-day control over the management 

of the fund. In any case, many different types of funds can fall into this 

categories, such as mutual funds, corporations, partnership, and more.  

 In the second section of the provision, related regulations applied to 

South Korea can be found. The provisions to allow only collective investment 

scheme is the same yet excluding trust companies. This is an interesting clause 

and may also be tied to current domestic situation of Korean trust companies. 

South Korea currently has domestic regulations of trust companies to be 

regulated under the Capital Market Act. This is known to strongly limit on the 

types of suppliers of trust services and of the types of properties that trust 

companies can operate. Therefore, compared to Japan or the United States, 

South Korean trust companies are only made up of banks and few large 

financial institutions. Such situations shows that South Korea still has an infant 

industry when it comes to trust companies.  

 Moreover, the provisions applied to Korea also has an additional clause 

which were not existent in the clause which applied to Canada. This clause 

accords South Korea the discretion in selecting the won-denominated assets 
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which can be managed by foreign portfolio managers. Once the selection is 

made, Korea cannot prohibit or limit the supply of such services.  

 

3.4 Senior Management and Board of Directors 

 

 In the case of provisions related to senior management and board of 

directors, slight differences can be seen between the agreements. In the case of 

Korea-EU FTA, provisions governing both senior management and board of 

directors are present regarding nationality and residency requirement. However, 

this provision is not provided in the financial services chapter. It is rather spread 

throughout in various sections. Provisions regarding boards of directors is 

provided in Section C (Establishment). Provisions regarding senior 

management is provided in Section D (Temporary presence of natural persons 

for business).  

 In the case of Korea-Canada FTA, such provision is provided in a 

separate chapter under financial services. Article 10.8 addresses both senior 

management and board of directors regarding nationality and residency. 

However, a slight difference from the Korea-EU FTA is that nationality and 

residency clauses is limited to a simple majority of board members. In other 

words, a Party may require a certain amount of percentage of board members to 
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be of a certain nationality or of domestic residence when that percentage is 

below majority level.  

 Under CETA Agreement, provisions related to senior management and 

board of directors is dealt under Article 13.8. Although both senior management 

and board of directors are addressed, they only concern to the nationality and 

not to residency. This is a big difference from the other negotiations. 

The incorporation of provisions related to senior management and 

board of directors in international trade agreements can be traced up to NAFTA 

where Article 1107 contains a similar provision. Moreover, such provision can 

now be seen in many bilateral trade agreements such as Korea-US FTA, Korea-

Peru FTA, and Korea-Australia FTA. Nonetheless, its implications remain 

questionable when looking at the ratio of foreign nationals or of foreign 

residents in senior management or board of directors.  

 According to a study done by the Equal Employment Opportunity 

Commission, the ratio of Asian employees in the workforce of five companies 

at Google, Hewlett-Packard, Intel, LinkedIn, and Yahoo were surveyed. The 

data showed that 27.2% of the workforce was comprised of Asian employees, 

but this ratio dropped to only 13.9% at the executive level, with Asian women 

being the least represented as executives, 3.1%.  

 However, according to the research, such discrimination does not result 
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from a lack of legislation or requirements. Some of the sources of 

underrepresentation are listed, with perceptions of foreigness, social deficiency, 

and leadership as being some factors. Therefore, although the trade agreements 

prohibit the requirement of certain nationality in the upper level management or 

directors, such provisions seem futile as the main sources of discrimination and 

underrepresentation spring from cultural aspects.  

 In case of South Korea, legislative problem does exist. It has been 

found that corporations in country-side provinces of South Korea still do have 

corporate rules that forbids foreign nationals in executive functions. For 

example, Gyeong Nam Development Corporation prohibits any foreign 

nationals other than South Koreans of being an executive at the corporation. 

Nevertheless, it is important to be reminded that such provisions is futile as 

discrimination is a cultural factor and not a legislative one.  

 

3.5 Transparency  

 

 Transparency provision is important especially to Korea as the Korean 

financial system had been often criticized by the US for its apparent lack of 

transparency. Therefore, such provisions are included in most of the FTAs 

carried by South Korea. For example, in Korea-EU FTA, transparency 
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provision for financial services is presented in Article 7.39 (Transparency). 

However, the Korea-EU FTA’s transparency provision is very limited as it only 

stresses the importance of transparency and does not provide any specific 

regulations or guidelines that is related to financial services. It only requires the 

parties to “commits” in promoting regulatory transparency in financial services. 

However, the transparency provision is also present in Article 7.22 under Sub-

Section A (Provisions of General Application). 

 Contrary to the very brief provision presented in Korea-EU FTA, the 

Korea-Canada FTA has a very lengthy and detailed provision regarding 

transparency of financial services. It provides specific requirements of actions 

according to various situations that can arise along with general provisions. 

Like the Korea-EU FTA, the provision requires both parties to commit in the 

promotion of transparent financial services.  

What comes next are provisions that is also present in Korea-EU FTA 

under General Application provisions. The provision requires each parties to 

publish or provided information in a reasonable time to any interested person of 

any new regulations, opportunities, or effective date information. Although the 

exact timeframe of what is a reasonable time or in which method should the 

information be delivered are unknown, it still is quite a specification compared 

to the Korea-EU FTA. Moreover, a mechanism should also be available for 
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inquiries to be taken by interested persons. Comments received from interested 

persons on the issues of regulations should also be published in writing. Also, 

regarding applications for the supply of services, information along with status 

of the application process should be notified to the applicant. Regarding the 

administrative decision of an application for the supply of financial service, a 

definite time limit is given to the regulatory authority: 120 days.  

In regards to CETA, the CETA agreement has a provision related to 

transparency under Article 13.11 (Effective and transparent regulation). It is 

almost identical to Korea-Canada FTA with only minor differences in wording.  

 

4. Main Analysis 

 

4.1 Dispute Settlement System 

 

Concerning the dispute settlement clause in FTAs, there are significant 

differences between the agreements. The main difference between the 

agreements concerns the containment of investor-state dispute settlement 

system, (ISDS).  

 In the case of Korea-EU FTA, its financial service sector has a dispute-

settlement clause under Article 7.45. Within a period of six months, the Trade 



 

 27 

Committee needs to establish a list of 15 individuals, with suggestions of five 

individuals from each Parties. 5 additional individuals should also be selected 

who are not from their own nationality. The selected individuals should have 

expertise or experience in the field of financial law or practice. There also is a 

provision which state that a Party may suspend the benefits of a sector that is 

equivalent to the measure. 

 In the case of Korea-Canada FTA, the provisions which are set to select 

the panel members are different. Under the dispute settlement provisions under 

Article 10.18, another article is referred – Article 21.7, Panel Composition. 

However, the content of the provision is very similar to the one found in Korea-

EU FTA. However, the big difference is the existence of another dispute 

settlement clause under Article 10.19, Investor-State Dispute Settlement in 

Financial Services.  

 Under Article 10.19, a private investor can claim arbitration against a 

Party, and the matter needs to be referred to a Committee. The decision made 

by the Committee will be transmitted to the Tribunal where the decision will 

become binding. The Committee will have 60 days to make a decision and if no 

decision has been made, a panel may be established. However, if the Party does 

not request for an establishment of a panel within 10 days, the Tribunal will 

make a decision upon this matter.  
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 Under CETA, the provision related to dispute settlement is under 

Article 13.20. This article is similar to the one found in Korea-EU FTA except 

that the composition of the panel can be reviewed by the CETA Joint 

Committee at any time.  

 Concerning the provision related to investment disputes in financial 

services, many differences can be found from that of Korea-Canada FTA since 

they are two different systems. While the Korea-Canada FTA is an investor-

state dispute settlement (ISDS), the CETA agreement has a new investment 

court system (ICS). This system is dealt in Chapter 8 of the agreement. A few 

new features of the system is an appellate mechanism which has the authority to 

modify the Tribunal’s decision. Also, the Tribunal is comprised of permanent 

members, whose identity are publicly published.  

Under Chapter 13 for financial services, the procedure is also different 

with slight modifications. First, when the investor makes a claim, a Tribunal 

will be composed according to the CETA Joint Committee. If the Committee 

does not appoint the members of a Tribunal in time, a request can be made to 

the Secretary-General of the International Centre for Settlement of Investment 

Disputes (ICSID). Moreover, the Financial Services Committee or the CETA 

Joint Committee can make a joint decision and withdraw the investor’s claim or 

make the judgement binding accordingly. The Committees have three months to 
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make a judgement 

 Regarding the provision of investor-state dispute settlement system 

(ISDS), such provision had been in place for a quite some time, dating back to 

NAFTA and many other bilateral trade agreements and multilateral trade 

agreements. Moreover, the number of dispute cases had been increasing steadily, 

reaching a historic high in recent years, with 80 arbitrations initiated in 2015.   

 

Table 6. ISDS Dispute Cases 

Year Arbitrations Initiated 

1992 0 

1993 1 

1994 2 

1995 2 

1996 6 

1997 7 

1998 10 

1999 14 

2000 13 

2001 16 

2002 25 

2003 38 

2004 42 

2005 40 

2006 27 
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2007 43 

2008 39 

2009 42 

2010 35 

2011 52 

Source: Derived from UNCTAD (2013) and modified by the author 

 

Many attempts have been made to modify the current ISDS system, 

with the most notable one being made during the Transatlantic Trade and 

Investment Partnership (TTIP) negotiations. This was due to many problems 

that were apparent in the current ISDS system. For example, one criticism was 

the lack of legitimacy the court provides as the tribunals are appointed by the 

disputing parties. Moreover, many issues arise as a particular State’s legitimacy 

is challenged in regards to critical issues like public health and environment. 

Therefore, this weakens the legitimacy of the system as the court needs to deal 

with issues affecting greatly the public matter, through the judgement of 

privately selected arbitrators.  

Moreover, there is an issue of transparency as dispute processes can be 

operated in secrecy. This reveals many problems regarding the current system. 

First, this shows the lack of fundamental principles underlying the system. In 

order for courts to deal with public matter, it is primordial that basic principles 

such as transparency, correctness, and objectivity are established and 
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underlying future judgments. Moreover, a problem of public participation also 

arises as the public is refrained from information about the disputes, or cannot 

attend hearings. In fact, many stakeholders do have reason to be aware of the 

process and such opinion cannot be reflected. This is in order for their opinion 

to be able to influence domestic authorities or private institutions in order to 

intervene.  

The fact that the adjudicators are selected every time the dispute arises 

causes another problem, where the judgement from the dispute settlement cases 

are not consistent to each other and may differ as the adjudicators also differ. 

Although the ISDS has the same principles such as national treatment and MFN, 

the interpretations of these clauses had been varying from case to case. This 

causes many uncertainties for both the private investors as well as to national 

governments.  

During the TTIP negotiations, the European Union conducted a public 

survey and according to the results tried to incorporate a new investment court 

system (ICS). Many important changes have been made which tries to 

overcome the old ISDS’ difficulties. First, in order to improve the consistency, 

the new court system has established a permanent court system. The ICS 

establishes a Tribunal and an Appellate Tribunal to improve the system. In order 

to improve the transparency, the ICS has adopted the UNCITRAL Rules on 
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Transparency in agreements. Moreover, in order to save time and cost, the 

Tribunal has been accorded with authority to dismiss a frivolous claim.  

Although the TTIP’s future is now unknown, the EU has negotiated to 

incorporate this new system in the already agreed CETA agreement. However, 

since the implementation of the CETA is still a very current issue, its 

implication compared to the old system is unknown.  

 

4.2 Transfer of Information 

 

In regards to transfer of data, CETA and Korea-EU FTA has very 

similar provisions. In the case of CETA, the related provisions are dealt in 

Article 13.15, Transfer and processing of information. In the case of Korea-EU 

FTA, such provisions can be found in Article 7.43, Data Processing. For both of 

these agreements, the first main point is that the agreement allows for the 

transfer of data where such process is required in the ordinary course of 

business. The second point is a provision that allows the adoption of safeguards 

to protect personal data.  

 Although the two negotiations mentioned above are almost identical, 

the Korea-Canada FTA has modified and extended the provision in order to 

provide higher clarity. In the case of Korea-Canada FTA, such provision can be 
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found in Annex 10-B. The first provision regarding the ordinary course of 

business is similar. However, the second point has been extended. From 

protecting the transfer of personal data, it has extended into personal data, 

personal privacy, and the confidentiality of individual records and accounts.  

 Another important aspect of Korea-Canada FTA provision regarding 

transfer of information is that it has added a clause related to prudential 

measures. The provision states that authorization in the process of designating a 

recipient of information may be possible for prudential considerations. 

Moreover, like in the prudential carve-out provision, the agreement states that 

this specific provision should not be used as a means of avoiding a country’s 

obligations.  

 In regards to transfer of data, many controversies exist as the current 

international system does not provide for a clear framework. Recently, many 

social issues revolving leak of private data has been gaining attention in South 

Korea. For instance, at the time the Korea-US FTA was negotiated, the financial 

transfer of data provisions was not in accordance with domestic regulations.  

Therefore, focus should be brought on to how each countries are undergoing 

modifications in regulations regarding personal data transfer. In the case of the 

European Union has put in place a new regulation concerning personal data, the 

General Data Protection Regulation (GDPR). This new regulation is to take 
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legal action in May 2018 with has a main motive of according more power to 

individual citizens in regards to their control and authority over their personal 

data. This also signifies a stricter regulation for financial institutions when it 

comes to personal data transfers. It is important to also note that contrary from 

past legal system, this new regulation harmonizes the system throughout the 

whole European member countries, thereby simplifying the regulation. The EU 

also has a vision in extending this regulation to foreign companies. 

 Moreover, new focus should be placed on recent data deals which EU 

has initiated with South Korea. This is a similar deal from that the EU has made 

with the US in 2015. In the case of the deal signed between the EU and US, it 

was not their first agreement concerning personal data transfers. In 2000, the 

both parties signed the Safe Harbor which laid out basic requirements for data 

privacy standards that are at the EU domestic level. However, in October 2015, 

the Court of Justice of the European Union (CJEU) has invalidated the Safe 

Harbor Agreement in reason of the agreement not meeting the EU standards. 

On February 2016, both parties have revised the Safe Harbor Agreement into a 

deal called the Privacy Shield. This deal signed on July 2016 addresses many 

new issues such as systems where private European customers can issue claims 

against American companies or the requirement of deleting unnecessary 

personal data.  
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 Such agreements related to transfer of data is important in many ways. 

First, the EU has recently claimed that it wants to reach an agreement similar to 

that of the Privacy Shield with South Korea. Negotiations has been initiated 

since 2015 between the two parties and Korea is currently striving to become a 

country that falls in the category of “adequacy decision” and “appropriate 

safeguards” according to European standards. However, the EU also has many 

work to do in order to keep their privacy standards. The EU should apply their 

standards in future international trade negotiations or else their standards may 

be challenged by international laws. This is because most FTAs are focused on 

trade and economic aspects of transfer of data where the former may overrule 

the latter.  

 

4.3 Safeguard Measures  

 

The Korea-EU FTA does contain a separate article on safeguard 

measures, in Article 8.4 of Chapter 8 (Investment). These measures relate to 

any possible situations which may cause a problem in a Party’s monetary policy 

or exchange rate policy. In order to safeguard such policies, measures 

concerning the movement of capital can be taken for a period less than six 

months. Moreover, restrictions on how these measures can be taken are listed. 
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The measure should not be confiscatory, unnecessarily damage the economic 

interest of the other party, constitute multiple exchange rate practices, and more.  

 The content of safeguard measures is very similar in Korea-EU FTA 

and Korea-Canada FTA. In the case of Korea-Canada FTA, it is treated in a 

different chapter, Chapter 22 (Exceptions). Differently from the Korea-EU FTA, 

under Article 22.4 (Transfers), the measure should not exceed one year instead 

of six months. This signifies a longer time lapse for the measure to be taken, 

which signals a higher level of security and safeguard. Moreover, the provision 

states that Korea can coordinate in advance with Canada in order to extend that 

timeframe. The restrictions on which measures can be taken are similar to the 

ones listed in the Korea-EU FTA.  

 In the case of CETA, such safeguard provision is treated in a different 

chapter, Chapter 28 (Exceptions). Under Article 28.5, similar provisions are 

dealt with additional content. One additional clause in the CETA is that the 

safeguard measure should be in accordance with the GATT 1994 and the 

Understanding on the Balance-of-Payments Provisions of the General 

Agreement on Tariffs and Trade 1994, contained in Annex 1A to the WTO 

Agreement. Moreover, it states that when such measures are adopted, 

consultations should be held in the CETA Joint Committee and findings from 

the International Monetary Fund should be followed.  
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 The investment safeguard provisions incorporated in the FTAs drew 

many attentions since the financial crisis of 2008. Weary consumers along with 

policy makers and businessmen wanted to implement measures that could be 

taken in case of emergency financial situations. This clause was even extended 

to provide measures against balance of payment problems. However, scholars 

have noted that the Korean legislation are in conflict with such FTA provisions. 

Although capital related to foreign investment can be protected by safeguard 

measures, this does not apply to short-term capital which has financial nature. 

The Korean government and financial authorities were target to many 

skepticisms for its manipulation into the financial system. Therefore, in order to 

reflect this viewpoint, Korean legislation has incorporated certain provisions in 

its Foreign Investment Promotion Act which acts in favor for foreign investors. 

This act, enacted in 1998 right after the Asian financial crisis, incorporates 

provision which limits the partaking of safeguard measures even in cases of 

crisis.  

 Moreover, another important limitation of FTA safeguard measures is 

concerning foreign direct investment. When interpreting the FTA provisions, it 

can be noted that such safeguard measures cannot be implemented to control or 

restrict foreign direct investment in case of crisis. This is a big limitation 

considering the proportion of FDI in terms of total foreign investment in South 
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Korea.  

 

4.4 Prudential Carve-Out 

 

 When it comes to prudential measures, all three agreements have very 

differing provisions. In terms of Korea-EU FTA, the prudential carve-out 

provisions can be found in article 7.38 of chapter 7. The provision starts right 

off by stating that any party may adopt prudential measures to protect its 

financial players or to ensure the integrity and stability of the financial system. 

Moreover, these measures should not be used as a means of avoiding each’s 

commitments or obligations. These two points are present in Korea-Canada 

FTA in Article 10.10.  

 However, it is also where we could find the first difference in those two 

provisions. The title itself differs; in Korea-EU FTA, the article is called 

“Prudential Carve-Out” whereas in Korea-Canada FTA, the article is called 

“Exceptions.” This main difference can be also be reflected in how the two 

articles differs in its beginning. The Korea-Canada FTA differs from in how it 

starts the article with the following phrase. “This Chapter, or Chapter Eight, 

Chapter Nine,… are not to be construed to prevent a Party from adopting or 

maintaining measures for prudential reasons.” This illustrates a narrower 
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exception from that of Korea-EU FTA provisions.  

 The Korea-EU FTA does contains more provisions than that of Korea-

Canada FTA. First, it states that the measures should not be more than 

necessary to achieve its goal. This is an addition to the avoidance of 

commitment or obligations, which can result in a more restricting clause in 

applying prudential measures. Another important aspect of the Korea-EU FTA 

provision is its additional clause in regards to disclosure of information. Article 

7.38 contains a provision which states that disclosure of personal information or 

any information in the possession of public entities will not be required by this 

Agreement. Moreover, a possibility of requirement of registration for cross-

border institution is also lacking in Korea-Canada FTA. 

 Another difference in those two agreements is in its scope of 

application of prudential reasons. In the Korea-EU FTA, the term “prudential 

reasons” includes the safety, soundness, integrity, or responsibility of individual 

“financial service suppliers.” Whereas in Korea-Canada FTA, they have added 

“cross-border financial service suppliers” along with “financial service 

suppliers.” It is important to note that in CETA, they have added another term, 

“financial institution,” along with the two terms mentioned above. Therefore, 

CETA does provide a more detailed provisions.  

 Prudential carve-out provisions in CETA can be found in the Article 
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13.16 of Chapter 13. It is also important to note that CETA also contain a clause 

which states the possibility for a registration obligation for cross-border 

financial service suppliers. However, CETA has a different structure regarding 

the clause which prohibits for abusive or more than necessary usage of 

prudential measures that were present in the other two FTAs. In the CETA, such 

clause can be found in a separate Annex. A total of 3 Annex can be found 

regarding financial services.  

 

Table 7. CETA, Financial Services Annex 

CETA Annex 13 for Chapter 13 – Financial Services 

Annex 13 – A Cross-border trade in financial services 

Annex 13 – B  Understanding on the application of articles 13.16.1 

and 13.21 

Annex 13 – C  Understanding on the dialogue on the regulation of 

the financial service sector 

Source: Derived from CETA 

 

 In Annex 13-B, a new article is set where the prudential carve-out 

provisions is directly linked to Investment Disputes in Financial Services clause, 

Article 13.21. A special financial services committee will be established in 

order to validate prudential measures in instances of claim. A time limit of 60 

days is set for each party to present their claim to the committee or else the 
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other party may proceed with its claim. If the committee cannot reach an 

agreement, the case will be reported to the CETA Joint Committee. If the CETA 

Joint Committee does not reach a consensus within 3 months, the case will be 

pursued at the Tribunal.   

Along with many other details on the timing and process of the 

procedure, the Annex lays out criteria called the “High level principles” which 

provides a guideline in validating prudential measures. This provision states 

that a party may require prudential measures that are higher in level than those 

commonly set in international negotiations. It also takes into consideration of 

the urgency of the situation and availability of information at the time 

prudential measure was enforced.  

It is in this Annex that we can find clauses that are similar to the more 

than necessary or abusive usage of prudential measures found in Korea-EU 

FTA and Korea-Canada FTA. In the Annex 13-B of CETA, a measure if viable 

if it is not “so sever in light of its purpose that is manifestly disproportionate to 

the attainment of its objective,” or if it does not discriminate between foreign 

investors. Annex 13-B further narrows down the requirement of prudential 

carve-out to the resolution of inviable financial institutions, management of 

institutions’ stress, or stability in the financial system.  

 In terms of prudential carve-out, it is believed that CETA can be seen as 
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containing all of the provisions laid out by the two other FTAs and in addition 

containing a separate Annex which links the prudential carve-out provisions to 

dispute settlement. Such provision is unprecedented from any other 

international negotiations and must be given light to a new framework of 

prudential provisions. By laying out specific timeframes under which dispute 

settlement process will take place under which committees has ensured a much 

bigger security in future claims regarding prudential carve-out.  

 More importantly, such provisions help in the current situation about 

the disputes on prudential measures. Currently, there is not standard review for 

such disputes and prudential measures can be argued under the WTO dispute 

settlement system. Recently, Argentina has been claimed under the WTO 

dispute settlement system for its measures that deemed to have nontransparent 

tax measures by Panama. The DS453 case is an interesting case since this was 

the first ever WTO dispute case which invoked the prudential carve-out 

measure.  

 There were in total 8 measures that were at issue in this case, and the 

case is quite broad in the sense that it deals with issues of financial, taxation, 

foreign exchange, and registrations issues. Regarding the prudential carve-out 

clause, measures 5 and 6 were at issue.  
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Table 8. DS453 (Argentina Case) and Related Measures 

Measure 1 Withholding tax on payments of interest or 

remuneration 

Measure 2 Presumption of unjustified increase in wealth 

Measure 3 Transaction valuation based on transfer prices 

Measure 4 Payment received rule for the allocation of 

expenditure 

Measure 5 Requirements relating to reinsurance services 

Measure 6 Requirements for access to the Argentine capital 

market 

Measure 7 Requirements for the registration of branches 

Measure 8 Foreign exchange authorization requirement 

Source: Derived from WTO and modified by the author 

 

Measure 5 was about Argentina’s requirements relating to reinsurance 

services. Measure 6 was about the requirements for access to the Argentine 

capital market. In more detail, measure 5 banned foreign reinsurance services 

from countries that were not cooperating with their tax measures. Their tax 

measures were related in protecting Argentina’s tax base by regulating tax 

evasion, tax avoidance, and fraud. Measure 6 banned stock market 

intermediaries from doing business if they were from non-cooperating countries. 

The Panel Report made a consensus that measure 5 and measure 6 were not 

indeed prudential measures and nor did they have prudential reasons. This 
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decision was made by first laying out three criteria. First, the scope of the 

measure was set, whether they “affected the supply of financial services.” 

Second, whether these measures were taken for prudential reasons were 

investigated. Third, if these measures had not been used as a means of avoiding 

the party’s commitments or obligations under GATS. These measures were not 

valid as it did not agree with paragraph 2(a) of the Annex on Financial Services 

of GATS. When the Panel refuted Panama’s claim under the lack of reason of 

prudential measure, Panama asserted by proposing that prudential measures 

only affects domestic regulations. The Appellate Body has agreed with the 

Panel that paragraph 2(a) affects all types of measures as long as it affects 

financial services in the meaning of paragraph 1(a) of the Annex.  

 Although more cases need to shed more light in that issue, the main 

implication from this case is that under the WTO dispute settlement case, a 

clearer relationship between the measures and the reason behind such measures 

needs to be related with prudential carve-out. It can be inferred from the Panel’s 

judgement that the Panel actually a broad carve-out measure, giving a party 

great discretion in deciding what measures can be considered prudential reason. 

Therefore, this leaves big opportunity for WTO members in future dispute cases 

as large range of measures can be justified as being a prudential measure. 

However, as it can be seen from the Argentina case, the Panel refuted as the 
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measure taken by the party actually did not address the prudential issue. This 

leaves the member state a task in the future where rationality behind their 

measures will have to be present. Moreover, many more skepticism remains 

unanswered as related matters such as macro-prudential policies remain 

unknown.  

As the Panel and Appellate Body both judge Argentina’s measures as 

non-prudential, this judgement will serve as a significant reference for future 

WTO dispute settlement cases regarding prudential carve-out. As such, having a 

separate bilateral system regarding prudential measures like in the CETA and 

having separate committees could be a safe measure to ensure from future 

possible disputes.  

 

5. Policy Recommendation 

 

 This section serves to recommend some amendments to the possible 

future changes into the agreements analyzed above.  

 Regarding the structure of the negotiation, CETA has the most well-

structured financial services provision, having a separate article for every issue. 

However, Korea-EU FTA is very brief in terms of structure, with only a few 

articles dealt. Therefore, some important information is found in separate 
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annexes or in different chapters of the agreement under general provisions. 

Therefore, this makes for information users even harder to find a specific policy. 

Moreover, its chapter which contains financial services provisions is not even a 

dealt in its own. The Chapter 7 deals with issues of trade in services, including 

big issues like computer services, telecommunications, and postal services. In 

sum, the structure of the financial services in the Korea-EU FTA should be 

more segmented in order for it to be more user friendly.  

 Regarding the prudential carve-out provision of the agreement, the 

Korea-EU FTA and the Korea-Canada FTA, along with many other FTA South 

Korea has negotiated, were under criticism for its vague and ambiguous choice 

of wording. Such wording left much room for a variety of interpretation, which 

is also a reason why there is room for a dispute case to be settled. However, 

CETA has made significant improvement on this issue, giving clear guidance 

and principles which could be a new system that could be implemented in 

future trade agreements. For future South Korea agreements, a possibility of 

requirement of registration for cross-border institutions should be added in the 

Korea-Canada FTA in the future. This clause, which were found in both the 

CETA and Korea-EU FTA will ensure higher level of clarity.   

 When looking at the provisions which deals with new financial services, 

it can be conjectured from the comparative analysis that the three agreements 
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are similar in its content with the CETA agreement being relatively more 

liberalized – the provision is extended to cross-border supply and the 

requirement of new legislation is lifted. In other words, in CETA, regardless of 

whether the new financial services require new legislation to be created, new 

financial services can possibly be supplied. However, in Korea-Canada FTA 

and Korea-EU FTA, if a new service requires a new legislation, the provision 

does not apply to such provisions. Therefore, considering the fact that the 

financial service industry is one of the most innovative industry with frequent 

new innovations being created, such provision seems essential for a safer 

market.  

 When considering private data transfer, South Korea has currently 

experienced many breach of private information where private firms failed to 

safeguard private data. The table below shows samples of incidents where 

private information was hacked.  

 

Table 9. Incidents of Private Data Leak in South Korea 

Year Hacked Company Number of Private Data 

Leacked 

2008 Auction 100,000,000 

2011 Nexon 132,000,000 

2011 Nate 350,000,000 
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2014 KT 1,170,000,000 

2014 Lotte Card 2,600,000,000 

2014 NH Nonghyup Card 2,500,000,000 

2014 KB Kookmin Card 5,300,000,000 

2016 Nterpark 1,030,000,000 

Source: Derived from Kim (2016) and modified by the author 

 

 Therefore, popular discontent with the current private data regulations 

and worries that the FTA provisions will aggravate the situation is prominent in 

South Korea. With the EU trying to implement its system to other countries, it 

can be summarized that the EU system tends to less liberalized and more 

protectionist regarding private data transfers. More detailed guidelines are 

provided with categorizations and restrictions. Many informal talks are going 

on internationally and the South Korean government should actively participate 

in order to implement new systems and measures to better protect its private 

data transfers.  

 When looking at the portfolio management provisions, the first 

recommendation that is evident from the comparative analysis is the 

amendment of current South Korea domestic legislation concerning trust 

companies. Because of the current limitations which the domestic legislation 

provides, the trust industry in Korea had been limited to only a few players and 

was not able to grow.  
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 In terms of safeguard measures, the first evident suggestion is the 

incorporation of FDI in its provisions. The non-inclusion of FDI in safeguard 

measures poses a great risk to South Korea as FDI represents a large portion of 

the financial service market. The table below has been created from the South 

Korean Ministry of Trade Industry and Energy website in order to track FDI of 

South Korea from Canada and EU.  

 

Table 10. South Korean FDI per Country 

per 1000 USD 

  2013 2014 2015 2016 2017 

Country 

Name 
Amount Amount Amount Amount Amount 

Total 5,186,311 7,075,898 3,763,046 7,722,149 7,414,813 

Canada 387,599 572,071 1,268,362 326,230 389,402 

EU 4,798,712 6,503,826 2,494,683 7,395,920 7,025,411 

Source: Derived from Korean Ministry of Trade, Industry, and Energy 

 

 As it can be seen from the table, the FDI from Canada has been 

somewhat constant and FDI from EU has been on a generally increasing trend.  

 The table below shows data from Ministry of Trade Industry and 

Energy of South Korean FDI divided into industry.   

  

Table 11. South Korean Trade Per Industry 

Category 2015 2016 

In 1,000 USD 
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 Amount Amount 

Manufacturing 4,565 5,133 

Service 14,731 15,512 

      Telecommunications      23      73 

      Financial Services      6,069      6,224 

      Culture      1,194      238 

      Retail Business      1,180      1,495 

      Food and Lodging      655      815 

      Real Estate      2,778      2,394 

      Business Service      2,021 3,707 

      Public Service      83 162 

      Distribution Service      727 403 

Total 20,910 21,299 

Source: Derived from Korean Ministry of Trade, Industry, and Energy 

 

 As it can be seen from the table above, the FDI from financial services 

represents the single largest category which receives the most FDI from foreign 

countries. In sum, considering the growing trend in FDI from EU and Canada in 

total, and the fact that financial services is the single largest category among 

services to receive the most FDI, the inclusion of FDI into FTA’s safeguard 

measures seems essential.  

Another important provision that could be incorporated into safeguard 

provision is the “controlled entry” provisions. This provision is present in many 
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FTAs such as the Canada-Colombia FTA and Canada-Chile FTA. This serves as 

a device which defers a party’s domestic laws in capital control. Therefore, the 

party reserves the right to maintain safeguard measures in accordance with their 

domestic legislation. This in fact is a very big clause as it accords authority to 

domestic regulations in case of financial crisis. However, it has been seen that 

the South Korean domestic legislation needs further amendments as it is not in 

harmony with the FTA’s safeguard measures.  

 In terms of dispute settlement system, there are many informal talks 

going around in the international system, with the EU and Canada pushing for a 

multilateral dispute settlement system rather than a bilateral one. Informal talk 

has also been going between the EU and South Korea regarding the adoption of 

the new ICS system. Although the negative problems of the old ISDS system is 

prominent, it is still unknown if the new features of the ICS system will provide 

more benefits. The South Korean government should actively participate in 

other informal discussions and also analyze the new system.  

 

6. Discussion 

 

 This thesis does not cover all provisions related to financial services, 

presented in the three free trade agreement analyzed above. This is due to the 
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fact that some provisions are simply non-existent in the other agreements or 

else very similar to the point it is difficult to find comparisons. Or else, some 

provisions are too minimal to merit the attention of the readers as its impacts 

are less severe. Therefore, the author has selected some provisions which are 

influential and at the same time in a changing pattern in recent years.  

 Another limitation that the author has faced is the incapability of 

providing policy recommendations for all three countries: South Korea, Canada, 

and the EU. Although many changes have been focused on the CETA 

agreement, there were still some provisions where the CETA had not included 

or shown less liberalization. Therefore, each provisions and implications were 

directed to the country which it impacted the most.  

 Therefore, based on these underlined limitations, several suggestions 

can be presented. Since the CETA is still a recently negotiated agreement, many 

new effects of the agreement will emerge, allowing for quantitative and 

qualitative studies. Moreover, such results will help in deciding which 

provisions were effective in allowing for a beneficial trade in financial services.  

 In conclusion, the paper has found the areas where financial services 

provisions are different, similar, or exactly the same. Free trade agreement 

negotiation processes are usually based from past agreements, rendering the 

provisions very similar to each other. However, differences in those provisions 
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signals an incorporation of a new system such as the Investment Court System 

(ICS) or a new regulation, the General Data Protection Regulation (GDPR). 

From the differences found in the most recent negotiation, the CETA, policy 

recommendations are made for the future afflicted parties.  
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국 문 초 록  

 

본 연구의 목적은 세 자유무역협정 간의 비교를 통해 금융서비스에 

관한 협상들의 최근 트렌드를 파악하는 것이다. 여러 자유무역협정의 재협

상과 더불어 CETA와 같은 새롭고 더 자유화된 협정들의 등장은 많은 학자

와 정치인들의 주목을 끌고 있다. 또한 금융서비스 거래는 꾸준히 증가하고 

있고, 세계 금융 위기가 다른 경제 분야에 강력한 전염 효과를 미치는 만큼 

금융서비스의 역할은 보다 중요해지고 있다.  

 본 논문은 결론적으로 협정 비교 분석 및 정책 권고를 통해 추후 

세 국가가 맞이할 무역협상의 방향성을 제시한다. 세밀한 질적 분석을 통해 

본 연구는 CETA 조항 중에서 세이프가드와 분쟁 해결 조항 등 다수 규정의 

명확성과 정교함이 강화되었음을 발견했다. 이는 금융 부문의 고유 변동성

과 위험성에 대한 우려를 고려한 것으로 보인다. 반면 새로운 금융서비스와 

같은 다른 조항들은 오히려 더 개방적으로 체결되었다. 또한 유럽연합의 개

인정보보호법(GDPR)과 투자법원체계(ICS) 등 추가적인 법률 및 법정 시스

템이 CETA에 처음으로 도입되었다. 이 개정은 앞으로 마련될 협상 테이블

에도 적용될 예정이므로 적합한 정책 조정이 시급하다 

주요어: 금융서비스, 자유무역협정, 한-EU FTA, 한-캐나다 FTA, CETA 
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