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ABSTRACT

In regards to U.S. bilateral trade deficits, the United States has frequently used
retaliatory threats under Section 301 of US Trade Law to restrict imports or open
foreign markets. Section 301 of the Trade Act of 1974 provides the President
discretionary authority to impose tariffs or other trade restrictions against foreign
countries that are considered to be engaged in "unjustifiable, unreasonable, or
discriminatory" trade practices. In the 1980s, as the United States faced with recession,
appreciation of the dollar, and increasing trade deficit, the Reagan Administration
adopted even more aggressive trade stance and increased the use of section 301 against
trading partners beginning in 1985 to reach satisfactory agreement and gain market
access. In addition, the Trade and Tariff Act of 1984 urged vigorous action by
authorizing the United States Trade Representative (USTR) to self-initiate
investigations. Section 301 was effectively used not only in bilateral negotiations, but
also exercised leverage during the Uruguay Round negotiations.
Since the World Trade Organization emerged, however, the United States
rarely invoked section 301 until the Trump Administration called for a new approach in
2017. The Trump Administration revived section 301 of the 1974 Trade Act and
launched an investigation against China's policies on intellectual property rights and
technology transfer. Accordingly, this paper seeks to analyze section 301 cases

i

involving Japan, Korea and China between 1975 and 2018, and examine trading
partners' responses to US unilateral trade pressure. The paper first brings the reemerging issue in section 301 and delves into developments of section 301 provisions.
Then, it reviews all section 301 cases involving Japan, Korea, and China based on
economic and political background, and provides significant case study of each country.
Finally, concludes with the implications of ongoing US-China trade issue.

Keywords: Section 301, Trade Act of 1974, Trade Dispute, US-Japan, US-Korea,
US-China
Student Number: 2015-25130
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Chapter I. Introduction

1.1 Re-emerging issue in Section 301

Section 301 of the US Trade Act of 1974 authorizes the President to
unilaterally impose tariffs or other import restrictions against foreign countries that are
engaged in unfair trade practices. Facing with an increasing trade deficit, the United
States used section 301 as a protectionism measure to protect US industries since 1975
and it was actively used in the 1980s. By threatening to impose trade sanctions, section
301 effectively worked as a negotiating leverage in achieving US objectives to elicit
satisfactory agreements and to open foreign markets. Furthermore, section 301 was the
most important "stick" during the Uruguay Round negotiations in achieving intellectual
property protection.
The US' initiation of section 301 investigation peaked between 1985 and 1989
as a result of the Reagan administration's Trade Policy Action Plan. The US
aggressively launched investigations targeting countries such as EU, Japan, Korea,
Brazil and India. However, as the World Trade Organization (WTO) emerged, the US
brought the issues directly to the WTO and substantially reduced using section 301.
Since then, the US has rarely invoked section 301 investigations in the 21st century
except one case launched in 2010 against China's policies on Green Technologies.
1

Figure 1. Initiation of U.S. Section 301 Investigations
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Source: Compiled by the author from the USTR Section 301 Table of Cases (1993),
Bayard and Elliott (1994), Yoon and Park (2000).

However, as the Donald Trump was inaugurated in 2017, the Trump
administration revived section 301 which has hardly been used in decades and came up
with a new approach. Through the 2017 Trade Policy Agenda, the administration has
identified four major priorities including "(1) defending U.S. national sovereignty, (2)
strictly enforcing U.S. trade laws, (3) opening foreign markets, and (4) negotiating new
and better trade deals,"1 and promised to provide fairer opportunities for all American.
The Trade Policy Agenda clearly showed its intention to use the broad authority of
Section 301 to take actions against unfair foreign practices by stating as follows:

1

USTR, 2017 Trade Policy Agenda and 2016 Annual Report, p. 2.
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"Section 301 of the Trade Act of 1974 authorizes the USTR to take
appropriate action in response to foreign actions that violate an
international trade agreement or are unjustifiable or unreasonable or
discriminatory, and burdens or restricts United States commerce.
Investigations leading to these important actions may be initiated
pursuant to request by private U.S. workers and business or a
determination by the USTR. Properly used, section 301 can be a
powerful lever to encourage foreign countries to adopt more marketfriendly policies."2
Furthermore, the administration specifically targeted China for US trade
deficit problem and slow growth of industrial production. In fact, the USTR initiated
section 301 investigation against China in August 2017 pursuant to President's
direction and US' unilateral action under section 301 of the Trade Act is spotlighted
again.

1.2 Research Question

Trade tensions between the US and China is sparking international attention
as the world's two biggest trading nations are engaged in a trade war. Interestingly, US'
unilateral action under section 301 is somewhat similar to US' trade practices back in
the 1980s. Even though section 301 was controversial issues, there have been relatively

2

Ibid. p. 3.
3

few studies. Therefore, this paper aims to provide a better understanding on US section
301 cases, particularly targeting Japan, Korea, and China, and analyze trading partners'
response to US demands. In this study, following two questions are aimed to answer.
First, did section 301 effectively work as a negotiating leverage to achieve US
objectives? Second, what were circumstances behind the trading partners' response to
section 301? Based on the case study of the US section 301 investigations between
1975 and 2018, this paper seeks to search for answers.
In order to provide a better understanding and reach conclusions, this paper
consists of three main parts. Chapter II examines how section 301 historically evolved
under the US Trade Act and touches upon noteworthy amendments of each act that
shaped legislation. Chapter III reviews US section 301 cases targeting Japan, Korea,
and China, and analyzes trading partners' reactions. This chapter also provides a
significant case study of each country. Chapter IV addresses the ongoing issue of trade
friction between China and the US and draws implications.

4

Chapter II. Historical Evolution of Section 301

Protectionism has long been history of U.S. trade policy and the highly
protectionist Tariff Act, which is known for the Smoot-Hawley Tariff Act of 1930, has
promoted trade restricting sentiment in the US and widely been recognized for
deepening the Great Depression.3 International retaliatory moves and trade stagnation
that followed by the Smoot-Hawley bill, however, served as a momentum to realize the
importance of international negotiations in order to lower barriers to U.S. exports. At
that time, Congress had entire power to regulate foreign trade, however, Congress
delegated the president authority to negotiate in bilateral trade agreements and lower
tariffs by up to 50 percent through the Reciprocal Trade Agreements Act (RTAA) in
1934. It was the first time in U.S. history granting the President its power to adjust
tariffs and negotiate bilateral trade agreements without Congressional approval.

2.1 Trade Expansion Act of 1962

When the European Economic Community (EEC) was formed in 1958, US
raised concern that there might be barriers to US exports in the EC market. With the
3

Two years after the implementation of the Smoot-Hawley Act, the volume of both U.S.
exports and imports had dropped by approximately 41 percent.
USITC. "U.S. Trade Policy since 1934." The Economic Effects of Significant US Import
Restraints: Sixth Update. 2009, p.63.
5

creation of the European Free Trade Area (EFTA) in 1960 and implementation of the
European Economic Community (EEC) in 1962, US' concerns were heightened. While
GATT allowed customs unions and free trade areas as exceptions to its
antidiscrimination norms, the United States felt the need for a lever to ensure that
integration in Europe did not exclude the United States. To a large extent, this seems to
have been the motivation behind Section 252.4
The Trade Expansion Act of 1962 gave the President for the first time to
retaliate against unfair foreign practices over US exports and more tariff-cutting
authority. According to Section 252 of the Act, the President is granted to "take all
appropriate and feasible steps with his power" whenever "unjustifiable or unreasonable
foreign import restrictions substantially burden United States commerce". With US'
concerns over agricultural products, the President could use wider discretionary
authority to respond to discriminatory foreign practices on agricultural goods. Section
252 (a)(3) provides that:
"(a) Whenever unjustifiable foreign import restrictions impair the value
of tariff commitments to the United States, oppress the commerce of the
United States, or prevent the expansion of trade on a mutually
advantageous basis, the President shall(3)…impose duties or other import restrictions on the products of
any foreign country or instrumentality establishing or maintaining
4

Milner. "The Political Economy of U.S. Trade Policy: A Study of the Super 301 Provision." In
Bhagwati and Patrick, Aggressive Unilateralism: America's 301 Trade Policy and the World
Trading System. 1990, p. 165.
6

such foreign import restrictions against United States agricultural
products…"
Section 252, however, was used only twice: in 1963, it was used for the first
time since the Trade Expansion Act established. When the EEC imposed tariffs on US
poultry imports, which is called "chicken war", section 252 was used and the second
time was in 1974 in response to Canadian restrictions on imports of U.S. cattle and
meat.5

2.2 Trade Act of 1974

In the early 1970s, the Congress was dissatisfied with the provisions of the
General Agreement on Tariffs and Trade (GATT). Especially for dispute settlement and
retaliation rights provisions, the Congress felt that it had not been efficient enough to
protect or remove barriers to U.S. exports.6 Therefore, Congressmen came up with a
way to revise the statute, and consequently, section 252 was substituted for section 301
of the Trade Act of 1974. The Trade Act of 1974 clearly stated its purpose as permitting
the U.S. to retaliate against discriminative foreign barriers, and section 301 gave the
president wider discretionary authority to retaliate against unjustifiable and

5

See Hudec. "Retaliation against Unreasonable Foreign Trade Practices: The New Section 301
and GATT Nullification and Impairment." 1975, pg, 512.
6
Coffield. "Using Section 301 of the Trade Act of 1974 as a Response to Foreign Government
Trade Actions: When, Why, and How." 1980, p.383.
7

unreasonable import restrictions. In the general purpose of the legislation on the first
page, it is stated as follows:
"The general purposes of the legislation are to:
‒ Provide the President with broad authority for the next five years to
negotiate the reduction or elimination of tariff and non-tariff barriers
to international trade;
‒ authorize the U.S. to retaliate against certain unfair trade practices
of other countries;…"
In section 301, not only unfair import restrictions, but also export subsidies
became applicable to be the subject of retaliatory actions.7 This section broadened
both the definition of unfair trade practices and the types of retaliatory measures that
could be invoked.8 Section 301(a) provides as follows:
"(a) Whenever the President determines that a foreign country or
instrumentality(1) maintains unjustifiable or unreasonable tariff or other import
restrictions which impair the value of trade commitments made to
the United States or which burden, restrict, or discriminate against
United States commerce,
(2) engages in discriminatory or other acts or policies which are
unjustifiable or unreasonable and which burden or restrict United
7

Trade Act of 1974, Sec. 301(a)(3).
Milner. "The Political Economy of U.S. Trade Policy: A Study of the Super 301 Provision." In
Bhagwati and Patrick, Aggressive Unilateralism: America's 301 Trade Policy and the World
Trading System. 1990, p. 165.
8

8

States commerce,
(3) provides subsidies (or other incentives having the effect of
subsidies) on its exports of one or more products to the United States
or to other foreign markets…, or
(4) imposes unjustifiable or unreasonable restrictions on access to
supplies

of

food,

raw

materials,

or

manufactured

or

semimanufactured products which burden or restrict United States
commerce,
the President shall take all appropriate and feasible steps within his
power to obtain the elimination of such restrictions or subsidies..."
While section 252 provided extended authority against agricultural barriers,
section 301 made no sort between agricultural and non-agricultural goods.9 Section
301 also broadened its scope to include "services associated with the international
trade", and made obligation to submit a report to Congress every six month.10 In
addition, a procedure for congressional disapproval was added under section 302,
which regulated that section 301(a) "shall have no force and effect" by an affirmative
vote of a majority.
Between January 1975 and July 1979, prior to the Trade Agreements Act of
1979 enacted, a total of 18 petitions were filed by petitioners11 however, the president
did not take any retaliatory actions. Even though section 301 had powerful potential to

9

Bayard and Elliott. "Reciprocity and Retaliation in U.S. Trade Policy." 1994, p. 24.
Trade Act of 1974, Sec. 301(d)(2).
11
Office of the U.S. Trade Representative. Section 301 Table of Cases.
10

9

respond to foreign trade barriers, the president rarely took an action, and this became
one of the key reasons for later revision of section 301 statute in 1988.

2.3 Trade Agreements Act of 1979

The Trade Act of 1974 was amended by the Trade Agreements Act of 1979
and section 301 was extended to section 306. According to the report of Senate Finance
Committee, the purpose of the amendments are "1) to place time constraints on the
USTR and the President for making certain decisions under section 301, 2) to
encourage responsible actions under 301, and 3) to assure that the petitioner would be
fully informed throughout this process."12 Through the Act of 1979, Congress created
more detailed procedures for investigations with time limits for each step and clarified
that President is required to determine which actions he should take upon the petition
filed. Given three circumstances are "1) to enforce the rights of the United States under
any trade agreements, 2) to respond to any act foreign practices that is "inconsistent or
otherwise denies benefits to the United States," or "unjustifiable, unreasonable, or
discriminatory and burdens or restricts United States commerce.""13 With a decision
the President make, he needs to publish his determination with reasons in the Federal

12

Senate Finance Committee, Report on the Trade Reform Act of 1979, S. Rep. No. 249, 96th
Cong.
13
Trade Agreements Act of 1979, Sec. 301(a).
10

Register.
In the newly added sections from 303 to 306, Congress developed the USTR
responsibility including consultations with foreign country in regards to issues raised in
the petition and proceedings of a dispute settlement process in case of both parties that
do not reach agreement. Based on the investigations and the consultations, the USTR
shall "recommend to the President what action, if any, he should take under section
301" and needs to provide nonconfidential information to any person whom may
request. In addition to this, the USTR is required to inform the petitioner of all
determinations and developments.

2.4 Trade and Tariff Act of 1984

On October 30, 1984, the President Reagan signed the Trade and Tariff Act of
1988, the amendment of Trade Agreement Act of 1979, stating it as "the most
important trade law approved by the Congress in a decade."14 The 1984 act extended
its definition of 'commerce' by covering foreign direct investment "with implications
for trade in goods or services,"15 and included intellectual property for the first time.
Through section 305 of the act, it also provided the President stronger leverage to

14

White House Press Release on "Remarks of the President at Signing Ceremony for the
Omnibus Trade Bill," October 30, 1984.
15
Trade and Tariff Act of 1984, Sec. 301(e)(1).
11

lower foreign barriers in services, foreign direct investment, and high technology
industry.
Until the Trade and Tariff Act of 1984 enacted, there was no distinction
between the words of "unreasonable" and "unjustifiable" as stated as "If the President
determines that action by the United States is appropriate to respond to any act, policy,
or practice of a foreign country or instrumentality that is unjustifiable, unreasonable, or
discriminatory and burdens or restricts United States commerce;." In the amendment,
however, it distinguished the meaning of "unreasonable" and "unjustifiable"16 for the
first time, and provided which practices should be considered under those words.
One of the most substantial changes in this act was that it authorized the
USTR to initiate investigations on its own.17 Previously, the President had always been
able to take action without petition filed, however, the USTR did not have authority to
initiate investigations. The intention of Congress to provided such authority to the
USTR was Congress hoped that the administration would be more willing to invoke
16

Trade and Tariff Act of 1984, Sec. 301(e)(3).
"The term 'unreasonable' means any act, policy, or practice which, while not necessarily in
violation of or inconsistent with the international legal rights of the United States… The term
includes… which denies fair and equitable"(A) market opportunities;
"(B) opportunities for the establishment of an enterprise; or
"(C) provision of adequate and effective protection of intellectual property rights."
Trade and Tariff Act of 1984, Sec. 301(e)(4).
"The term 'unjustifiable' means any act, policy, or practice which is in violation of, or
inconsistent with, the international legal rights of the United States. The term 'unjustifiable'
includes… (A) which denies national or most-favored-nation treatment, the right of
establishment, or protection of intellectual property rights."
17
Trade and Tariff Act of 1984, Sec. 302(c)(1).
12

section 301 and more aggressive in prosecuting cases.18 In addition, the USTR was
required to submit National Trade Estimate (NTE) reports, including the analysis and
estimate of actions being taken or the reasons for not taking such actions, to Congress
every year.19 This amendment was intended to encourage the executive branch to set
specific trade negotiating priorities and to initiate 301 investigations where
appropriate.20

2.5 Omnibus Trade and Competitiveness Act of 1988

By mid-1985, the United States was experiencing enormous trade and budget
deficits with high inflation. While the dollar kept overvalued, US exports to other
nations declined and imports of foreign products increased dramatically. With the
worsening situation, there were many congressmen dissatisfied with results of Reagan
administration's trade policies and its direction. There was perception that the
administration was not effectively using its authority to defend US under section 301
and therefore, Congress started drafting a new trade bill in 1986. Among many
approaches, the proposal that attracted the most attention was Congressman Gephardt's,
which focused on retaliation against countries based on the size of their trade surpluses

18
19
20

Bayard and Elliott. "Reciprocity and Retaliation in U.S. Trade Policy." 1994, p. 28.
Trade and Tariff Act of 1984, Sec. 181.
Bayard and Elliott. "Reciprocity and Retaliation in U.S. Trade Policy." 1994, p. 29.
13

with the United States and the result-oriented approach. At that time, many in Congress
wanted to make this legislation a more fearsome weapon, expand the definition of
unfair trade practices, restrict the president's discretion, and reduce the executive's
autonomy.21
Throughout three years of debate, the Omnibus Trade and Competitiveness
Act of 1988 enacted on August 23, 1988. There were substantial changes in the 1988
Trade Act and its amended statute provided more powerful and fearful weapon for
foreign countries. In the amended section 301, the authority of the President to take
retaliatory actions against discriminatory trade practices was transferred to USTR,
which implied that USTR gained more power and discretion. USTR did not only have
authority to determine whether foreign trade practices are unfair, but also to take action.
What makes the 1988 trade act so aggressive and threat to foreign countries is
its adoption of mandatory retaliation provision under the amended section 301. If the
USTR determines that the rights of the US are being denied, or practices of foreign
country violate or is inconsistent with any trade agreement, or is unjustifiable and
burdens to US commerce, it shall take action. However, this new statute also provided
several exceptions that could avoid retaliatory actions and that circumstances are as
follows:
"(1) a dispute settlement panel finds that the rights of the US are not

21

Milner. "The Political Economy of U.S. Trade Policy: A Study of the Super 301 Provision."
1990, p. 167-168.
14

being denied, or the alleged unfair practice is not a violation or
inconsistent with the rights of the US, or does not deny, nullify, or impair
benefits to the US; or
(2) the USTR finds that
(a) the foreign country is taking satisfactory measures to grant the
rights of the US;
(b) the foreign country has agreed either to eliminate or phase out the
act, policy, or practice, or to a satisfactory solution;
(c) the foreign country agrees to provide to the US compensatory
trade benefits;
(d) "in extraordinary cases" where would have an adverse impact on
the US economy substantially disproportionate to benefits of such
action;
(e) the action would cause serious harm to the national security of
the US."

Through the mandatory retaliation provision, Congress hoped to enhance the
credibility of the threat of retaliation under section 301, and thereby increase the
Administration's negotiating leverage and the prospects for favorable, trade-liberalizing
resolutions of trade disputes.22
Among many amended provisions, one of the significant provisions that was
newly added in the 1988 trade act was "Super 301" and "Special 301" under section
310. In the Super 301 section, Congress directed the USTR to list up "(1) priority

22

Bello and Holmer. "The Heart of the 1988 Trade Act: A Legislative History of the
Amendments to Section 301." 1988, p. 17.
15

foreign countries, taking into account "the number and pervasiveness" of unfair
practices and "the level of US exports of goods and services that would be reasonably
expected from full implementation of existing trade agreements"; and (2) priority
practices, "the elimination of which are likely to have the most significant potential to
increase US exports."" Through the "Special 301" provision under section 182, it
required USTR to identify priority countries "that deny adequate protection, or market
access, for intellectual property rights." Besides, the new section 301 obliged USTR to
monitor foreign compliance under section 306, and set deadlines for proceedings and
actions regarding GATT dispute settlement.

16

Chapter III. US Trade Disputes with Japan, Korea, and China
under Section 301

3.1 US-Japan Trade Conflict

3.1.1 Political and Economic Background
Japan and the United States forged a special relationship since the end of
World War II and the United States profoundly influenced in shaping Japan's
international status. By signing the Security Treaty Between the United States and
Japan in 1951, Japan granted the rights "to dispose United States land, air and sea
forces in and about Japan… and to contribute to the maintenance of international peace
and security of Japan against armed attack."23 Since then, Japan heavily relied on
America for defense and the United States took a role as a protector. Not only for
defense matter, but the United States also exercised leverage as the US had a strong
interest in Japan's economic growth and political stability. In regards to trade relations,
the US represented as third parties and exerted strong influence to enable Japan's
accession to GATT in 1955 and its reentry into the world trading system.24 With
support of the United States, Japan achieved domestic economic reform and boosted
economic growth.
23
24

Security Treaty Between the United States and Japan, Article I.
Porges. "U.S.-Japan Trade Negotiations: Paradigms Lost." 1994, p. 306.
17

Regardless of its special relationship between the United States and Japan, it
began facing friction in the late 1960s. An early event of the US-Japan trade friction
was the textile wrangle that lasted from 1969 to 1971. With significantly increased
imports of Japanese synthetic fiber textiles, the US government requested Japan to
voluntarily restrain its exports to the US. However, Japan refused US' request as Japan
already had been subject to voluntary restraint of cotton textiles and apparel. In 1968,
Richard Nixon in his presidential election made a pledge to insist on limiting Japanese
textile imports in order to gain votes of southern. With oppressive US pressure and
intensive negotiations, Japan finally accepted US demands in 1971 to administer the
export restriction, and Okinawa was returned to Japanese control in 1972.25
Trade friction between two countries heightened when the United States went
through economic events in the 1980s. After experiencing second oil shocks in 19791980, value of the dollar increased and therefore, yielded large budget deficit and
higher interest rates. The US merchandise trade deficit more than doubled from $28
billion in 1981 to $60 billion in 1983.26 Especially, the size of the bilateral trade deficit
with Japan was enormous and Japan's structural changes of industry from laborintensive goods to manufacturing goods including automobiles, steels, semiconductors,
and telecommunications led to Japan's rapid economic growth and threaten American
industry. Hugh Patrick, one of the authors of the report to the president on Japan-

25

Flath. "The Japanese Economy." 2005, p. 176.
Senate Finance Committee, Hearing before the Subcommittee on International Trade, Trade
Deficit, S. Hrg. 98-950, 98th Cong., 2nd sess., 23 March 1984.

26

18

United economic relations, has written as follows:27
"Japan's export growth to the United States was largest in amount and
most rapid in precisely those large, important, import-competing
American industries which were losing their competitive edge as their
comparative advantage declined. This occurred first in textiles, then in
consumer electronic goods especially transistor radios and television
sets, then steel, and most recently perhaps in automobiles."
American industries that were competing sectors with foreign goods were
specifically hit hard. As the United States encountered recession in the early 1980s and
imports increased, US industries' concerns raised and consequently, sought protection
against Japanese imports and brought political pressure.

Table 1. U.S. Trade Balance with Japan, 1981-1989
Year

U.S. Bilateral
U.S. Imports from
U.S. Exports to
Deficit
Japan
Japan
($ billions)
($ billions)
($ billions)
1981
-15.8
37.6
21.8
1982
-16.7
37.7
21.0
1983
-19.3
41.2
21.9
1984
-33.6
57.1
23.6
1985
-46.2
68.8
22.6
1986
-55.0
81.8
26.9
1987
-56.3
84.6
28.2
1988
-52.1
89.8
37.7
1989
-49.6
93.8
44.2
Source: U.S. Department of Commerce (as cited in Cohen, 1990)
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Langdon. "Japan-United States Trade Friction: The Reciprocity Issue." 1983, p.654.
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Figure 2. U.S. Trade Balance with Japan, 1981-1989
(billions USD)
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Source: U.S. Department of Commerce (as cited in Cohen, 1990)

3.1.2 Section 301 Cases Targeting Japan
With the large trade deficit and losing competitiveness of American industries,
a protectionist sentiment arouse and therefore, pressure from the public and the
Congress increased. For the matter of deficit problems, there was a widespread
perception that foreign countries' unfair practices and trade barriers were a major cause
of the problem. Consequently, the Reagan administration decided to pursue more
active bilateral negotiations by using protectionist measures of section 301 and retaliate
against "unjustifiable or unreasonable" foreign trade practices.
Before 1985, six investigations were initiated against Japan and were all filed
20

by American industries. In September 1985, however, the President for the first time
initiated the investigation against Japanese cigarettes and threatened against
longstanding but unresolved 301 case, which was regarding Japanese import quotas on
leather and leather goods. As the Reagan administration adopted more aggressive trade
policy stance during the second term of presidency, the number of US initiating section
301 investigations peaked between 1985 and 1989.28 According to Bayard and Elliott's
findings, USTR acted more harshly in section 301 cases against Japan while it was
much less aggressive with the EC. In addition, Japan was the most frequent target of
self-initiated cases.29 USTR exerted pressure and invoked more self-initiation against
relatively vulnerable target that was less likely to be engaged in trade war.

Table 2. U.S. Section 301 investigations targeting Japan, 1975-2018
N
o.

Type of
Product

1

Steel
(301-10)

2

Thrown Silk
(301-12)

Date of
Petition
Filed
10-6-76

2-14-77

Petitioner

GATT
Panel

American Iron and
Steel Institute

N

George F. Fisher,
Inc.

Y

28

Outcome
USTR terminated the investigation
stating that "there was not
sufficient justification to the claim
that EC-Japan agreement created
an unfair burden on the US."
Before the GATT panel published
its report, Japan made adjustments
satisfactory to the US and therefore

In September 1985, President Reagan highlighted on three parts of trade policy including "(1)
tough action against other nations' unfair trade practices, (2) negotiations to liberalize world
trade, and (3) international economic policy reforms that would help both US exporters and
import-sensitive industries."
29
Bayard and Elliott. "'Aggressive Unilateralism' and Section 301: Market Opening or Market
Closing?" 1992, p. 703.
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Date of
Petition
Filed

N
o.

Type of
Product

3

Leather
(301-13)

8-4-77

Tanners Council of
America

Y

4

Cigars
(301-17)
Pipe Tobacco
(301-19)

3-14-79

Cigar Association of
America, Inc.
Associated Tobacco
Manufacturers

Y

6

Footwear
(301-36)

10-2582

Y

7

Semiconductors
(301-48)

6-14-85

Footwear Industries
of America, Inc. et
al.
Semiconductor
Industry Association

8

Cigarettes
(301-50)

9-16-85

President's
direction, USTR
self-initiated

N

9

Citrus
(301-66)

5-6-88

Florida Citrus
Mutual, et al.

Y

10

Construction
(301-69)

11-2188

USTR self-initiated

N

11

Satellites
(301-74)

6-16-89

USTR self-initiated

N

5

10-2279

Petitioner

22

GATT
Panel

Y

N

Outcome
USTR terminated the investigation.
Japan compensated US for an
estimated $236 million through
reduced tariffs on $2.3 billion
worth of US exports to Japan, and
allowing US' tariff increases on
$24 million in US imports of
leather and leather goods from
Japan.
Japan agreed (1) to lower tariffs on
cigars and pipe tobacco, (2) to
enlarge outlet numbers for foreign
tobacco products, and (3) to permit
advertising in media.
Equivalent to Case No. 301-13.
Through the semiconductor
agreement, Japan agreed on freer
market access for US firms in
Japan, and prevent dumping in the
US and third country markets.
Japan agreed on cutting tariff to
zero, removing the discriminatory
deferral in excise tax payment, and
terminating discriminatory
distribution practices.
After intensive negotiations, the
US received phasing out for
blending requirement and import
quota, and separate access for
imports of juice and orange juice
mixture.
Even though Japan announced an
action plan, the US did not fully
achieve its objectives. The list of
projects opened to US bidding was
increased, but not eliminated as the
US wanted.
The Japanese government
eventually accepted to virtually all
US demands, including committing
itself and entities under its control
to procure non-R&D satellites on

N
o.

Type of
Product

Date of
Petition
Filed

Petitioner

GATT
Panel

12

Supercomputers
(301-75)

6-16-89

USTR self-initiated

N

13

Wood Products
(301-76)

6-16-89

USTR self-initiated

N

14

Auto Parts
(301-93)

10-1-94

USTR self-initiated

N

15

Consumer
Photographic
Film and Paper
(301-99)

5-18-95

Eastman Kodak
Company

Y

16

Agricultural
Products
(301-112)

10-7-97

USTR self-initiated

Y

Outcome
an open, transparent and
nondiscriminatory basis.
The 1987 bilateral agreement on
supercomputers was replaced to
the 1990 supercomputer agreement
which addressed the discounting
problem, US Complaint of
discrimination, and a detailed
complaint settlement mechanism.
Japan agreed on "a comprehensive
package of measures" that will
substantially boost US sales of
forest products and expand the
market for wood construction in
Japan.
Japan agreed on measures to
deregulate the replacement parts,
which include struts, shocks,
power steering, trailer, and
accessories market in Japan.
The WTO Panel concluded that
Japan is in non- violation of GATT
obligations. The US did not appeal
the panel report, but established a
monitoring and enforcement
committee to monitor Japanese
photographic materials market.30
In August 2001, the US and Japan
reached agreement in eliminating
Japanese import prohibitions on
fruits and nuts. In accordance with
the Panel's decision, Japan
eliminated the varietal testing
requirement and the "Experimental
Guide" in 1999.31

Source: Compiled by the author from the USTR Section 301 Table of Cases (1993),
30

U.S. Congressional Research Service. The Kodak-Fuji Film Case at the WTO and the
Openness of Japan's Film Market (98-442 E; May 8, 1998)
https://www.everycrsreport.com/files/19980508_98442_7284c4a65259ea272c3a1ae7d5e024c93ad3836d.pdf
31
WTO, Japan-Measures Affecting Agricultural Products, WT/DS76/12, adopted 30 August
2001.
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and Bayard and Elliott (1994).

Since 1975 to present, the US initiated total of 16 investigations and retaliated
in 3 cases in regards to leather, footwear and semiconductors. However, Japan rarely
counter-retaliated against the United States but accommodated US' demands most of
the time. Instead, in leather and footwear cases, Japan compensated US for an
estimated $236 million. One of the biggest reasons that Japan determined to accede to
US demand was its security issue. Since the end of WWII, Japan was highly dependent
on the US for its security and the US was taking a role as a protector. The security
treaty between two countries gave the US permission to keep military bases in Japan in
return for defending Japan. Since then, Japan focused on its own economic recovery
and reform. The Second reason was that the United States was a major trading partner
for Japan's export-led growth policy. After Japan's accession to GATT in 1955, Japan
liberalized international trade and exported to foreign countries such as the US, Europe,
East Asia, and oil producing countries. Among them, the US took the most share of
Japanese exports market, and therefore it was important to access to the US market.
Section 301 retaliation would impose higher tariffs, quotas and other import
restrictions, however, Japan needed to avoid restrictions on US market access that
would harm Japanese producers.

24

3.1.3 Case Study - Semiconductors (Case No. 301-48)
This semiconductor case is one of the examples to show how US pressure for
retaliation effectively work on foreign countries. Upon the petition filed by the
Semiconductor

Industry

Association,

alleging

market

barriers

of

selling

semiconductors in Japan and Japanese industries' sales at less than fair value, the
USTR and department of commerce initiated investigations in July 1985 regarding
market access and dumping respectively. Throughout various consultations, two
countries reached an agreement in July 1986 under which Japanese government agreed
to provide freer market access for US firms and prevent dumping, and signed the final
semiconductor trade agreement in September 1986. Nevertheless, there were several
complaints by manufacturers arguing Japanese firms were violating the agreement. In
fact, US sales in Japan were not getting better either. Therefore, the USTR threatened
to retaliate in January 1987, and in March 1987, declared the imposition of 100 percent
of retaliatory tariffs on Japanese goods. Consequently, America's unilateral threats to
impose 100 percent tariffs played a crucial role in achieving satisfactory outcome. In
June 1991, the US and Japan extended the semiconductor agreement for five years and
US firms share in Japanese market increased.
Makoto Kuroda, former Japanese Ministry of International Trade and Industry
(MITI)

Vice-Minister for International Economic Relations, recalled the US-Japan

semiconductors case and stated that Japan at that time decided not to counter-retaliate
against the US although this case was brought to be contested under the GATT system.
25

The reason why Japan stopped resisting to US allegations was there was concern that
"using this tactic might bring up an agriculture issue, and no country would want to
appear hypocritical."32
Table 3. Sales of Semiconductor Devices in Japan, 1986-87 and 1990-91
Value of
Sales of
Japanese
Year
US firms
Market
($ millions)
($ millions)
1986
11,852
950
1987
14,667
1,238
1990
20,257
2,388
1991
22,496
2,833
Source: Bayard and Elliott (1994)

Sales of
EU firms
($ millions)

Sales of
rest of world
($ millions)

65
56
152
167

8
19
118
159

3.2 US-Korea Trade Conflict

3.2.1 Political and Economic Background
The United States played a crucial role in supporting Korea's economic
growth. After Korea's liberation in 1945, and the Korean war, 1950-195, the US was
the main source of foreign aid to Korea, which enabled Korea to reconstruct and make
economic development. 33 In addition, by signing the Mutual Defense Treaty in

32
33

Kuroda. "Super 301 and Japan." 1992, p. 230.
Foreign economic aid and relief goods received, 1945-60 (thousands of dollars)

US
Other

1945
4,934
-

1946
49,506
-

1947
175,372
-

1948
179,593
-

1949
116,509
-

26

1950
49,330
9,376

1951
31,972
74,570

1952
3,824
157,303

1953
5,803
188,367

October 1953, both countries committed "to defend themselves against external armed
attack" and to preserve peace and security in the Pacific area. Since then, the US and
Korea maintained alliances and both countries were involved in a wide range of
security, economic, and political matters.
By the early 1960s, Korea's total trade volume was meager, only $477 million
in 1962.34 However, as Korea promoted export-led growth strategy in the 1960s and
1970s, Korean exports grew dramatically and therefore trade dependency also
increased. Korean exports were highly dependent on the US and Japan in the 1960s
and early 1970s, which remarked 70 to 75 percent of exports.35 In the late 1970s and
early 1980s, Korea suffered from inflationary pressure and balance of payment
problems due to excessive promotion of heavy and chemical industry, and therefore
Korea changed its policy to stabilize the economy and adopted a wide range of
economic reforms in 1980s.
In the mid-1980s, Korea's bilateral trade surplus with the US exploded. At the
same time, US Congress was increasingly frustrated by the emerging newly
industrializing economies (NIEs) like Korea and Taiwan. Korean exports to the US

US
Other

1954
82,437
71,488

1955
205,815
30,892

1956
304,004
22,681

1957
368,789
14,103

1958
313,525
7,747

1959
219,733
2,471

1960
245,150
244

Total
2,356,296
579,242

US aid through GARIOA, ECA, ICA, and PL480. Other aid include CRIK and UNKRA.
Source: Bank of Korea "Economic Statistics Yearbook" (1955), Economic Planning Board
"Korea Statistical Yearbook" (1962). (For detailed information, See Il 1993).
34
Il. "Korea in the World Economy" 1993, p. 14.
35
Il. "Korea in the World Economy" 1993, p. 16.
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%
80.3
19.7

increased sharply in the period between 1986 to 1988 due to Japanese yen appreciation.
With Japanese currencies appreciation, Korean won comparably gained price
competitiveness on exports and its exports to the US increased rapidly while imports
from the US did not increase that much. As a consequence, Korea also became the
target of section 301 investigation.
Table 4. U.S. Trade Balance with Korea, 1981-1992
Year

U.S. Bilateral
U.S. Imports from
U.S. Exports to
Deficit
Korea
Korea
($ millions)
($ millions)
($ millions)
1981
-143
5,141
4,998
1982
-381
5,667
5,286
1983
-1,743
7,475
5,732
1984
-3,970
9,857
5,887
1985
-4,252
9,980
5,728
1986
-6,943
12,805
5,862
1987
-9,318
16,964
7,646
1988
-9,523
20,160
10,637
1989
-6,721
19,803
13,082
1990
-4,476
18,437
13,961
1991
-2,107
16,983
14,876
1992
-2,810
16,649
13,839
Source: IMF, Direction of Trade Statistics yearbooks, various issues (as cited in Bayard
and Elliott, 1994).
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Figure 3. U.S. Trade Balance with Korea, 1981-9236
(millions USD)
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Source: IMF, Direction of Trade Statistics yearbooks, various issues (as cited in Bayard
and Elliott, 1994).

3.2.2 Section 301 Cases Targeting Korea
Up to present, there are total of 10 section 301 investigations launched against
Korea, and it was highly concentrated in the period between 1985 and 1989. Out of 10,
2 cases were withdrawn by petitioners, which are related to insurance and steel wire
rope, and all other 8 cases were resolved through bilateral negotiations under which
Korea accommodated to US demands most of the time.

36

According to Korea Foreign Trade Association data, Korea's bilateral trade surplus with the
US turned into trade deficit in 1991, however, IMF data as cited in Bayard and Elliott 1994 has
indicated that Korea still had trade surplus with the US in 1992 and 1993.
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Table 5. U.S. Section 301 Investigations Targeting Korea, 1975-2018
N
o.

Type of
Product

1

Insurance
(301-20)

2

Footwear
(301-37)

3

Date of
Petition
Filed
11-5-79

GATT
Panel

Petitioner
American Home
Assurance
Company

N

10-2582

Footwear Industries
of America, Inc. et
al.

N

Steel Wire
Rope
(301-39)

3-16-83

N

4

Insurance
(301-51)

9-16-85

Committee of
Domestic Steel Wire
Rope and Specialty
Cable Manufactures
USTR self-initiated

N

5

IP(general
)
(301-52)

11-4-85

USTR self-initiated

N

6

Cigarettes
(301-64)
Beef
(301-65)

1-22-88

US Cigarette Export
Association
American Meat
Institute

N

8

Wine
(301-67)

4-27-88

Wine Institute and
the Association of
American Vintners

N

9

Agricultur
al
Products
(301-95)

11-1894

National Pork
Producers,
American Meat
Institute, and
National Cattlement

Y

7

2-16-88

30

Y

Outcome
The petition was withdrawn under
which Korea committed to improve
freer market in the insurance
market.
Korea lowered tariffs on footwear
products and eliminated leather
items from the import surveillance
list.
Petitioner withdrew the petition.

Korea agreed to increase US firms'
access by permitting them to assure
both life and non-life insurance.
An agreement was reached in July
1986, under which Korea promised
to dramatically improve IPR.
However, there have been repeated
US complaints about enforcement,
and Korea has been placed on the
priority watch list since 1992.
Korea agreed to allow full national
treatment and 0% tariff.
After several rounds of
negotiations, on April 26-27, Korea
agreed to fully liberalize its beef
market by 1997. However, Korea
was monitored of its
implementation of the
commitments even after the
investigation was terminated.
Korea agreed to provide nondiscriminatory and fair treatment to
foreign manufacturers, remove
quotas for specific types of wine,
and lower tariff to 30 percent.
The US and Korea reached an
agreement under which Korea
consented to open its market to US
meat and other food products.

10

Auto
(301-115)

10-2097

USTR self-initiated

Y

The US and Korea concluded a
MOU, which promised to reduce
specific motor vehicle related tax
and lower Korea's WTO tariff
bindings on motor vehicles, to
improve market access of foreign
motor vehicles to the Korean
market.

Source: Compiled by the author from the USTR Section 301 Table of Cases (1993),
Bayard and Elliott (1994), and Panel Report on US-Sections 301-310 of the Trade Act
of 1974.

Between Korea and the US negotiations, there was no retaliation occurred
because Korea mostly accepted US' demands. The reason why Korea was receptive to
US request was firstly, as an exporting dependent country, Korea was highly dependent
on the US market, in which remarked the largest export market for Korea, and
therefore could not resist on US pressure. While the imports from Korea and Taiwan
accounted for more than 20 percent of US account, both countries together bought less
than 10 percent of US exports, which means neither countries could possibly threaten
to counterretaliate. 37 Secondly, not only Korea depended on the US for security
guarantees, but also worried about the stigma of being "unfair trader". Korea's Ministry
of Trade and Industry referred that branded as an unfair country might fuel domestic
unrest and anti-Americanism in which Korean policy makers would not only worry
about trade with the US but also with domestic security.38

37

Bayard and Elliott. "Reciprocity and Retaliation in U.S. Trade Policy." 1994, p. 176.
Jun. "Development in the Asia Pacific: A Public Policy Perspective: Edited by Jong S.
Jun.1994, p. 84.
38
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In 1999, there was a WTO case regarding US section 301 of the 1974 Trade
Act. The European Communities as a complainant argued that USTR's authorization to
take certain actions including imposition of duties or import restrictions, or suspension
of concessions violate Articles of GATT 1994. Korea participated as a third party and
stated that "reducing unilateralism was a particular concern of smaller countries such
as Korea… In the vast majority of Section 301 cases, the threat of sanctions alone led
to a bilateral negotiated solution. The threat posed by Section 301 sanctions is thus
aptly described as an effective tool to extract unilateral concessions from weaker
trading partners."39 From smaller countries' perspectives such as Korea, the impacts of
the US' unilateral action and possible retaliation on smaller countries' economy are
much greater than it would be on the US' economy, so they had no choice but to make
unilateral concessions.

3.2.3 Case Study - Intellectual Property Rights (Case No. 301-52)
The case regarding Intellectual Property Rights (IPR) between the US and
Korea presents how the US continuously put pressure on Korea even after the
investigation was terminated. Through the Trade and Tariff Act of 1984, it authorized
the president for the first time to retaliate against countries that failed to provide
"adequate and effective protection of intellectual property rights." In September 1985,
39

WTO, United States-Sections 301-310 of the Trade Act of 1974, WT/DS152/R, adopted 22
December 1999.
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the USTR launched the first section 301 investigation regarding IPR against Brazil,40
and Korea became the second target in November 1985.
USTR self-initiated an investigation alleging Korea's inadequate protection
for US intellectual property.41 After several consultation between two countries, Korea
agreed to dramatically enhance protection of intellectual property rights by protracting
the patent protection, extending period of copyrights protection, and enacting a
computer software protection law. The investigation was terminated in August 1986,
however, the USTR established the interagency task force to evaluate Korean patent
system in June 1988. In March 1989, the US announced that Korea had "failed to
enforce meaningfully its new copyright law" and designated in the Priority Watch List
in May 1989.42 In the report, the USTR stressed the enforcement of Korea's patent
trademark, and copyright laws and administrative measures covered under agreements,
and also emphasized Korea's participation in the Uruguay Round negotiations on
Trade-Related Intellectual Property Rights (TRIPs).43

40

In May 1989, Brazil was designated as Priority Watch List by the USTR and the Minister
Counselor of the Brazilian Embassy said that US Special 301 process is illegal under the GATT
and violates the Punta del Este standstill provision. He also argued that the US must recognize
that lesser developed countries are at different stages than developed countries in regards to
adopt intellectual property protection.
Bello and Holmer. "Special 301: Its Requirements, Implementation, and Significance." 1989, p.
272-273.
41
50 Fed. Reg. 45883 (USTR 1985)
42
Bayard and Elliott. "Reciprocity and Retaliation in U.S. Trade Policy." 1994, p. 426-427.
43
Fact Sheet of "Special 301" on Intellectual Property, May 25, 1989.
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By listing up Priority Watch List (PWL) and Watch List (WL), the USTR
sought to lead a successful Uruguay Round TRIPs negotiations and protect intellectual
property rights in countries. Through the special 301 report, the US stated that any
foreign countries that do not meet adequate and effective intellectual property
protection standards could be possibly designated as priority designation.44 In Korea's
case, even it was moved from PWL to WL in the end of 1989, it was appointed as
either PWL or WL for two decades.
Table 6. Special 301 Classifications for Korea
1989

19901992199720001991
1996
1999
2001
PWL
WL
PWL
WL
PWL
* PWL: Priority Watch List, WL: Watch List
Source: USTR, Special 301 Reports (various issues).

20022003
WL

2004
PWL

20052008
WL

3.3 US-China Trade Conflict

3.3.1 Political and Economic Background
The relationship between the US and China has been complex. Both countries
kept somewhat adversarial stance since the Communist Party leader Mao Zedong
established the People's Republic of China (PRC) in 1949 and their relationship
worsened since the Korean War and Vietnam War. However, this frozen relations began
to make an improvement as President Richard Nixon visited China in 1972 and signed
44

Fact Sheet of "Special 301" on Intellectual Property, May 25, 1989.
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the Joint Communiqué of the United States of America and the People's Republic of
China (also known as Shanghai Communiqué), promising to work toward the
normalization of relations. Even though there were not any further negotiations by the
end of 1978, the Shanghai Communiqué set the stage for better relations between two
countries.
On January 1, 1979, the US and China officially established diplomatic
relations as US announced to recognize PRC. Due to China's economic reform in the
late 1970s, China opened up its economy to the world and therefore trade volume and
economic activities between two countries increased in the 1980s. In addition, as China
became a member of the WTO in 2001, the US granted China permanent normal
trading relations (PNTR) by "welcoming China into a global, ruled-based trading
system."45 Since then, bilateral trade between China and the US substantially grew and
became the largest trading partner in the world. Yet both countries depend on each
other for exports and imports, there are still many ongoing issues and the US refuse to
grant China market economy status.

45

The White House, "President Grants Permanent Trade Status to China," accessed January 10,
2019, https://georgewbush-whitehouse.archives.gov/news/releases/2001/12/20011227-2.html.
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Figure 4. U.S. Total Imports from China and Japan, 1989-2017
(billions USD)
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Source: U.S. International Trade Commission (USITC) DataWeb.

3.3.2 Section 301 Cases Targeting China
The US has launched five section 301 investigations against China including
ongoing issue and drew comparatively few meaningful results compared to Japan and
Korea. While Japan and Korea were relatively responsive and concessive, China was
not easy to deal with. In 3 out of 5 cases, 46 China threatened to impose
counterretaliatory tariffs in response to US' proposed retaliation. The first section 301
investigation targeting China was launched in 1991 and both countries were unable to
46

In case no. 301-86 (IP), 301-88 (market access barriers), and current conflict regarding
technology transfer, IP, and innovation, China revealed its intention to counterretaliate back
against US.
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reach agreement by deadline. Therefore, the US published its hit list for retaliation and
in response to this, China also revealed its intention for possible counterretaliation.
Even though China did not accede to US demands in the beginning, it eventually
consented on agreements.
However, China had compliance issues in terms of the agreements. In its first
section 301 case involving IP, China and the US signed the 1992 IPR Agreement.
However, the USTR accused China for lack of enforcement with the IPR laws and
designated China again as a priority foreign country in 1994.47 Under the market
access barriers case, case no. 301-88, the US had to threaten China even after the
agreement was concluded due to China's failure of implementation of the market
access MOU. In addition, the US had to complain over China's replacement for new
barriers. For example, China removed barriers as promised, however, it substituted
with new restrictions. In regards to the 1995 IPR Agreement, the International
Intellectual Property Alliance (IIPA) stated that "Illegal CD and other factories
continue to produce and export pirate product, and China has not opened its markets to
U.S. copyright industries as promised."48

47

Table 7. Special 301 Classifications for Japan
1989
1990
1991
1994
1996
WL
PWL
PFC
PFC
PFC
* PWL: Priority Watch List, WL: Watch List, PFC: Priority Foreign Country
Source: USTR, Special 301 Report (various issues).
48
IIPA press release, February 20, 1996, p.1.
37

2006-2017
PWL

Table 8. U.S. Section 301 Investigations Targeting China, 1975-2017
N
o.

Type of
Product

1

IP(general)
(301-86)

2

Market Access
Barriers
(301-88)

3

IP
(301-92)

Date of
Petition
Filed
5-26-91

Petitioner

GATT
Panel

USTR self-initiated

N

10-1091

USTR self-initiated

N

6-30-94

USTR self-initiated

N

49

Outcome
The USTR terminated the
investigation on January 17, 1992
under China's agreement to make
improvements in protecting
patents, copyrights, and trade
secrets as well as enforcing
intellectual property rights.49
However, in 1994, USTR
appointed China as a priority
foreign country, particularly
accusing copyright piracy and
trademark infringement.
The US and China concluded an
agreement on the deadline for US
retaliatory action. Even though
China agreed on substantial
liberalization such as eliminating
vast number of quotas, licensing
requirements, controls, other
restrictions, and reducing tariffs
including agricultural products and
photo film products,50China did
not fully implement the MOU until
the US pressured China.
After extensive negotiations, the
US and China concluded a 1995
Agreement regarding Intellectual
Property Rights, which included an
Action Plan for Effective
Protection and Enforcement of
Intellectual Property Rights in
China.51 Under the agreement,
China agreed to "establish a system
to provide strong and transparent
enforcement of intellectual

57 Fed. Reg. 3084 (USTR 1992)
57 Fed. Reg. 47889 (USTR 1992)
51
With unsatisfying implementation of China, the United States again appointed China on the
list of 'Special 301 priority foreign countries' in 1996 and consequently led to sign an IP
Agreement 1996.
50

38

4

Green
Technology

9-9-10

United Steelworkers
(USW)

Y

5

Technology
transfer,
intellectual
property, and
innovation

8-18-17

USTR self-initiated

Y

property rights" and enhance
access for US companies to the
Chinese markets.52
The US brought an issue to the
WTO dispute settlement but only
regarding wind power subsidies. In
June 2011, China agreed to shut
down wind power equipment
subsidies, which were subvention
to Chinese manufactures that
agreed on using key parts and
components made in China rather
than purchasing imports.
Ongoing Issue

Source: Compiled by the author from the USTR Section 301 Table of Cases (1993),
and Bayard and Elliott (1994)

3.3.3 Case Study - Market Access Barriers (Case No. 301-88)
The market access dispute between two countries demonstrates how China
threatened to counterretaliate against US threats and the way the US reinvoked threats
against China. The US not only threatened China to impose retaliatory tariffs but also
exploited authorization for China's accession to the GATT. With the increasing concern
over China's market protectionism and growing bilateral trade deficit, USTR self
initiated the investigation on October 10, 1991 by identifying four issues: "1) Failure to
publish laws, regulations, judicial decisions, and administrative rulings, 2) import
prohibitions and quantitative restrictions, 3) restrictive import licensing requirements,
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60 Fed. Reg. 12582 (USTR 1995)
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and 4) technical barriers to trade."53
In August 1992, the US announced a trade retaliation list for $3.9 billion
worth of Chinese exports, which was the highest amount of trade sanction ever
proposed under section 301 cases. The list included silk apparel, leather goods,
footwear, and industrial hardware that were China's major export products to the US.
In response to this, China also published its revenged list for counterretaliation in
September 1992, which accounted for $4 billion of US exports including Americanmade aircraft and computers. Followed by China's counterretaliatory announcement,
the US again put pressure on China by emphasizing that China will not be able to gain
GATT membership if it does not make a concession to the US. At that time, China
eagerly sought to join GATT which required US approval, and therefore expressed to
the executives of GATT member countries stating that China would sincerely adhere to
its commitments of economic reform and liberalize to the world.54
Consequently, China agreed on tremendous liberalization including lifting up
most of restrictions within few years, publishing trade related laws and regulations, and
immediate removal of import substitution policy. Upon this agreement, the US
terminated the investigation October 10, 1992 and promised to firmly support for
China's accession to the GATT. However, less than a year after termination, the US
accused China for lack of compliance with the memorandum of understanding (MOU),
53

57 Fed. Reg. 38912 (USTR 1992)
Feng. "The Politics of China's Accession to the World Trade Organization: The Dragon Goes
Global." 2006, p. 57.
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and set a deadline to comply with it. With extra pressure from the US, China finally
eliminated quotas and lowered tariffs on January 1, 1994.
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Chapter IV. The Re-emergence of Trade Friction and Its
Implications

4.1 US-China Trade War in 2018

Since Donald Trump's inauguration, the Trump administration revived section
301 that was hardly used in the 21st century. In addition, as President Trump
nominated Robert Lighthizer, who served as deputy USTR during the Reagan
administration, to be a USTR, he has given an indication that this administration will
take a tough stance against China. With escalating concern over China's large trade
surplus and unfair policies on IP, technology transfer, and innovation, President Trump
directed the USTR to decide whether to launch a section 301 investigation on August
14, 2017. Within a week, the USTR initiated an investigation and the administration
published the results of section 301 investigation on March 22, 2018. In the report, the
administration has identified four IPR related policies. First, China intervenes in US
companies' operations to force technology transfers by using various tools. Second, the
Chinese government imposes discriminatory restrictions and suppresses US firms from
getting market-based terms for technologies. Third, China facilitates investment and
acquisition that generate large-scale technology transfer. Last, the US accused China
for supporting cyber-infringement into US computer networks to gain access to
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confidential business information.55
In response to above four issues, President Trump has imposed three rounds
of tariffs on $250 billion of Chinese goods, and threatened to impose additional tariffs
on $257 billion in products if China does not make substantial concessions.
Furthermore, the USTR is considering new section 301 investigation on Chinese labor
practices.56 The US has constantly

been addressing China's labor standard issues, but

has never launched a section 301 investigation in regards to this matter. The American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO) has filed
section 301 petition in 2004 and 2006, but was denied by the USTR stating that they
"do not need to conduct a year-long investigation to know that there are serious
concerns with labor rights and working conditions in China."57 However, USTR's
possible section 301 investigation over Chinese workers' rights could further heighten
trade tension between two countries.
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USTR, Findings of the Investigation into China's Acts, Policies, and Practices Related to
Technology Transfers, Intellectual Property, and Innovation under Section 301 of the Trade Act
of 1974, March 22, 2018.
56
Inside U.S. Trade's, "Sources: USTR mulling Sec. 301 investigation into Chinese labor
practices" accessed January 15, 2018, https://insidetrade.com/inside-us-trade/sources-ustrmulling-sec-301-investigation-chinese-labor-practices.
57
USTR, "Statement from USTR Spokesman Regarding China Labor Petition" accessed
January 15, 2018,
https://ustr.gov/archive/Document_Library/Press_Releases/2006/July/Statement_from_USTR_
Spokesman_Regarding_China_Labor_Petition.html.
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Table 9. U.S. Trade Balance with China, 1980-2017
Year

U.S. Bilateral
U.S. Imports
Deficit
from China
($ billions)
($ billions)
1980
2.7
1.1
1990
-10.4
15.2
2000
-83.8
100.1
2010
-273.1
365
2011
-295.3
399.4
2012
-315.1
425.6
2013
-318.7
440.4
2014
-344.8
468.5
2015
-367.3
483.2
2016
-347
462.6
2017
-375.2
505.6
Source: U.S. International Trade Commission (USITC) DataWeb.

U.S. Exports
to China
($ billions)
3.8
4.8
16.3
91.9
104.1
110.5
121.7
123.7
115.9
115.6
130.4

Figure 5. U.S. Merchandise Trade Balance with China, 1980-2017
(billions USD)

U.S. Trade Balance with China

600
500
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0
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US Imports from China

US Exports to China

Source: U.S. International Trade Commission (USITC) DataWeb.
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4.2 China's Retaliatory Action

Even though the US had a great success in achieving US' objectives back in
the 1980s, China is different. As President Trump announced the findings of section
301 investigation and ordered USTR to implement tariff increases, China is taking titfor-tat actions. Only two days after President Trump signed a Memorandum on Actions
by the United States Related to the Section 301 Investigation, China criticized US' acts
as "typical unilateralism" and clarified that "China will not sit idly in the event of
damages to own legitimate rights and interests. We are fully prepared to defend our
legitimate interests."58 On April 3, the USTR issued a list of proposed 25% tariff on
$50 worth of Chinese imports. Accordingly, China threatened the US the next day that
it will impose equivalent tariffs on US exports for retaliation. Since then, China is
taking countermeasures to the US tariff action and a trade tension between the two
largest economies has escalated.

58

MOFCOM, "The MOFCOM Spokesman Comments on the U.S. 301 Investigation Decision"
accessed November 27, 2018,
http://english.mofcom.gov.cn/article/newsrelease/policyreleasing/201803/20180302723374.sht
ml.
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Table 10. A Timeline of China's Retaliatory Actions
US
March 22, 2018
President Trump announced the
results of section 301 investigation
and ordered USTR to take trade
actions.
April 3
USTR issued a list of proposed 25%
tariff on $50 billion worth of Chinese
imports.
June 15
The US government published a final
list of imports that subject to $50
billion of imports from China.
July 6
25% tariffs on $34 billion of Chinese
imports went into effect.
August 1
President Trump directed USTR to
consider additional duty from 10 to
25 %.



August 23
25% tariffs on $16 billion of Chinese
imports went into effect.
September 17
The US announced its additional
tariffs on $200 billion worth of
Chinese
products,
effective
September 24.
September 24
10% tariffs on $200 billion of
Chinese goods went into effect.
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China
March 24, 2018
The
MOFCOM
Spokesman
condemned US' acts and stated that
China will not just watch to damage
its own legitimate rights, but is fully
prepared to defend.
April 4
Chinese government announced its
intention to impose equivalent tariffs
on $50 billion of US exports.
June 17
Chinese government issued its list of
goods over $50 billion worth of US
imports.
July 6
Equivalent retaliatory tariffs went
into effect.
August 3
China announced that they will
impose 25~5 % tariff on US $60
billion worth of US imports,
targeting 5,207 tariff lines.
August 23
Equivalent retaliatory tariffs went
into effect.
September 19
China announced to impose 10%
tariffs on US goods and 5% tariffs on
some
other
goods,
effective
September 24.
September 24
Retaliatory tariffs on $60 billion of
US imports went into effect.

4.3 Implications

China's response on US section 301 measures is a whole different story than
Japan and Korea back in the 1980s and 1990s. While Japan and Korea rarely
threatened to counter-retaliate against US trade actions under section 301, China is
fighting back and applying equivalent retaliatory tariffs on US products. Then, why is
China's reaction today so different from others?
First, China does not rely on US for national security but building its own
powerful military. In fact, China's military spending is increasing every year and its
expenditure is listed in world's top 2. In addition, China and the US are not alliances in
regards to partnership. On the other hand, Japan and Korea were highly dependent on
US for security since the WWII and Korean war respectively. Therefore, Japan and
Korea could not resist on US demands for export restrictions and opening up its
domestic markets. However, China is taking counter-retaliatory action by targeting
politically sensitive products such as US agriculture and aircraft.
Second, China is the largest economic power along with the US. As of 2017,
China is the world's largest exporter and second largest in imports, which means that
China has more than a hundred countries across geographies as a trading partner. Being
world's factory, it can attract its trade partners and influence in the international
economic and industrial system, which implies that the US industries also can be
affected by China. In fact, China retaliated the US by imposing 25% tariff on American
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soybeans and soybean farmers have been hit hard since their No.1 consumer was China.
The US-Japan and US-Korea trade frictions back in 1980s and 90s,
Third, the escalating trade friction between China and the US is not just a
fight for restricting specific market, but challenges for attaining hegemony over next
generation. Back in 1980s and 90s, US-Japan and US-Korea trade disputes were
competition over specific markets including semiconductors, automobiles and
agriculture. The US demanded Japan and Korea to voluntarily restrict its exports and to
open domestic market for the US. However, the Trump administration is pressuring
China to review its "Made in China 2025", which is "the real existential threat to US
technological leadership" as the Council on Foreign Relations, a US policy think tank
mentioned. Through Made in China 2025, China targets to become a "manufacturing
superpower" by dominating global market in high-tech industries, while reaching "selfsufficiency",59 and it poses a security risk for

the US by sensing that China is

unfairly .

59

Lorand Laskai, "Why Does Everyone Hate Made in China 2025?" accessed November 27,
2018, https://www.cfr.org/blog/why-does-everyone-hate-made-china-2025.
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Chapter V. Conclusion

The detailed analysis of US section 301 cases involving Japan, Korea, and
China between 1975 and 2018 leads to conclude that section 301 adequately worked as
a negotiating leverage in achieving US objectives. By threatening to impose tariffs or
other import restrictions, the US had successful outcomes in securing foreign countries'
concessions. Section 301 was even more effective when President Reagan adopted
more aggressive trade policy stance through the Trade Policy Action Plan in 1985.
Since 1985, the amended Trade Act statute authorized the USTR to self-initiate an
investigation without industry's petition and accordingly, the number of section 301
investigations substantially increased.
The US derived significant concessions from Japan and Korea more than from
China. Among foreign countries, Japan and Korea were relatively responsive and
concessive to US demands while China was tough to deal with. During section 301
negotiations, Japan and Korea accommodated US demands most of the time whereas
China threatened the US several times to impose equivalent level of tariffs as
counterretaliation. China also had compliance issues with the terms of the agreement,
and therefore the US often needed to reinvoke threats against China. The reason why
Japan and Korea made concessions to the US was both countries were highly
dependent on the US market at that time. As shown in the below [Table], the US was
the biggest export market of Japan and Korea, more than 30 percent in average, and
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any possible retaliation would had an enormous impact on economy. As export-led
growth countries, Japan and Korea had no choice but to accommodate. In sum, US
aggressive threats under section 301 were generally effective, but had slightly different
results depending on foreign countries' political and economic background and
diplomatic relations between countries.
Table 11. Japan's Exports to Major Countries, 1980-1991 (percentages)
Year
US
Europe
East Asian NICs
1980
24.4
13.2
14.8
1984
35.2
11.4
1985
37.2
11.4
12.8
1986
38.5
14.7
14.3
Year
US
Germany
Korea
1988
33.8
6.0
5.8
1989
33.9
5.8
6.0
1990
31.5
6.2
6.1
1991
29.1
6.6
6.4
Source: Ministry of Foreign Affairs of Japan, Japan in the World Economy, and KITA

Table 12. Korea's Exports to Major Countries, 1980-1991 (percentages)
Year
1980
1985
1986
1987
1988
1989
1990
1991
Source: Korea Foreign
Il, 1993)

US
Japan
Europe
Other Asia
26.3
17.4
17.8
24.4
35.5
15.0
14.2
18.8
40.0
15.6
15.0
16.6
38.7
17.8
16.6
15.8
35.3
19.8
15.9
18.0
33.1
21.6
14.2
18.7
29.8
19.4
16.7
20.1
25.8
17.2
17.6
26.6
Trade Association. Trade Yearbook, various issues. (as cited in
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국문초록

미국은 무역수지 적자 문제가 발생한 경우 교역 상대국의 관행을
불공정 무역행위로 간주하고, 무역법 301 조를 사용하여 상대국의 수입을
제한하거나 시장 개방을 목적으로 압력을 행사하곤 했다. 1974 년 제정된
무역법 301 조는 "부당하고 비합리적이거나 또는 차별적인" 무역 관행으로
간주되는 외국 정부에 대해 미 대통령의 권한으로 관세를 부과하거나 기타
무역을 제한할 수 있는 재량권을 부여하였다. 1980 년대에는 미국이 불황을
겪으면서 달러가 절상되고 무역 적자가 증가하게 되는데, 이를 타개하기
위해 레이건 행정부는 1985 년을 기점으로 적극적인 301 조 조사를 통해
보다

만족스러운

협정을

도출하고

미국

기업의

해외

시장

접근성을

강화하였다. 또한, 1984 년 무역관세법을 통하여 미국 무역대표부의 자체적
발의로 조사개시를 가능하게 함으로써 무역 상대국에 대해 공격적인 행동을
촉구하였다. 301 조는 양자 간 협상에서뿐만 아니라 우루과이 라운드
협상에서도 영향력을 행사하는데 중요한 역할을 하였다.

하지만

세계무역기구가

설립된

이후

미국은

301

조를

거의

사용하지 않았는데, 2017 년 트럼프 행정부 출범 후 미 행정부는 301 조를
적용해 중국의 지적재산권 정책에 대한 조사를 개시하였다. 이에 따라, 본
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논문은 1975 년부터 2018 년도까지 미국이 일본, 한국, 중국에 적용한
301 조 사건들을 분석하고 미국의 통상 압박에 따른 결과와 무역 상대국의
입장을 확인하고자 한다. 먼저, 301 조가 재부상하게 된 배경과 미국
무역법상 301 조 조항의 발전 과정에 대해 살펴본다. 그리고 일본, 한국,
중국과 미국 간의 경제적, 정치적 배경에 기초하여 발생된 301 조의 모든
사례를

연구하고,

각국의

중요한

사례를

제공한다.

마지막으로

대두되고 있는 미-중 무역 분쟁에 대한 시사점과 결론을 도출한다.

주제어: 제 301 조, 1974 년 무역법, 무역분쟁, 한-미, 한-일, 한-중
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