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A gl U AR AEE FEY 7126 o8 HABHEA
obUm wlE A 71zel ofs) AAsEA el weh debd & gl del
4 Azl ol@ A7} ool S Z0] 1, Wednesbury B4 A
AR 710l od A Mo APRYS wie- AlRbAd ehtel gtk
ol AHEH YUY WA Aol FAHVH Ade HAF <+
o= o2 WA B Fe Zolrlx stAR, e FHHolA yF o
RS SEAFTS st Aol He Afol @kl APEA
Abe] tidel B § e ZoE B AAHAIEdE UWHS #Ho] gl

s AAgrIEe] AAo] v AR fuiEna st 11 AAo] FA
71 Aol obd A= oAs= AL MR AALYHA @47

To|t}.17)

Aad JAAF T AHAA A= H3te A

T2 1947'd Wednesbury 2 o] %, oA B upo} 2 7 FE i
Elo] iAW 9o o} tjEo] YA 7B AA Y3 thEe] 27}
StaM e HA ojxx wuste HFHoz dH, 53] AFA Y
Abell wiste] APHAANE SFATE Wednesbury 710l st = AR
o] A% FR wet AAIES Asete] ool ARdelA A 78
o] AAeo] dAZFdol et AR deo] o] FoiHT. A%
Aol Ml 712A dger #4 e oA s T ATH Fe e

17) A E, PALFY T2 715, BG4l 20169, A157 F=,



wAE olek o] AZFH(ultra vires)®] AHFTF FoiEw A-FL
o] Agole BA7IBorA AAS st ARIT LT A9l

‘—?_ ) Y
AA A= deﬂﬂ FUAA A= dHb 9}‘3}. UM 2 Hkel ol

Zolth. &, $A7| B2 2}7-%—% FAANA ARJIFEAN)T TLI A
H#E & & e AEY AFFEL F2 A JdRE Furdl fle
v, Agdo] tiF Fig o2 oA o o d AA7|Ro =X A
< o £ Q7] R, 2 AAE FAR ke 53 AR,
PR 25)E Aok st Aotk AR I3 AWM= 2o
PR7|Bo2AM ] AAL BAY oyt g7 WEel AdFLE A
AAT & A Dok AA FEE AHEYE, AFAAAT ARV =
AH ol v AIfFe] FGA dFHL A AJAT £ Y=
= i ] gl

N
N
2
o fo
%

408 A A0 Solh o
vires'gh= &= AF AHE T

AT

g, HEA 71Edd mE AAbe — FEAHA T A (European Court
of Human Rights) 52| &0l Wt — FHISAR] A== 99
11998 <1y (Human Rights Act 1998)°] A &XH&= 9 sl
Fsle] AFdHoz AU 19913 Brind AHA0)004 AZHe It

18) Paul Craig, Administrative Law(8th Edition), Oxford, 2016\ 562 =
19 BAE PFaFo] Fxo 7% H9AL 20169, Al15%; Paul Craig Administrative
Law(8th Edition), Oxford, 2016‘6, 562 .
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A EA Sl BRoAdo]l Fkskal 1o wet wlE A ZEel mE APHAAL
of ool FxFHUA, A HAZIEo2AM B VEe &
& FaAS FAss F2ErF Ha AAL v Zskd dEA 7
Toll mE AAket B ZIEol WmE AAF Aol AdEHor F Ao
7F itk AelA duk AAiEo R niEgAd riES E8ske 2ol X
st AMde SE E71% doh dollA ob A e el dRbA

A g2 AtgElelA miEA 7]

20) R. v Secretary of State for the Home Department, Ex p. Brind [1991] 1 A.C. 696, HL.
21) Paul Craig, Administrative Law(8th Edition), Oxford, 20164, 643-644; William Wade &
Christopher Forsyth, Administrative Law(11th Edition), Oxford, 2014'd 315-316 #Z.
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A27 A ZIEd g AA
A1d NA

YPAFA e APEAA BHol= A ) A (reasonability; ra-
tionality) ¥ HI &4 (proportionality)®] F 7}A AlAL7]Eo] A& 7H53t
o BT Ee] AP ALl ?‘HE’FO] WdAT X =te 1 Ak FAL
gt F ol AY =X @ T A "W Mol Zhsstte Aot
YooM= AeHo2 ik A=rt w2 FElAd AAbRle] o] Fof
A e, Aoz g o APHSAEY, A APHel djE
ol o wel APHel A GG Y AAY 877 o U] o
o, 2 FARA We&S A2ddA AHEAY. AEANA=
Wednesbury #2 o] 7bx] A =F Y971 A3+ °J($¢E|3E’<Eﬁ&f@j)°ﬂ s gst=
A ool FHr|Eo R FEH fY HEFH
54, Fag 3l oofelo] FA el e 8l ¥
Ao 2 A4Ho M= Wednesbury 7153 #&HASte] HZFo 7|27 F
+ 7H4, @A Wednesbury 7]Fol &85 = £oF 2 &5 A o @

st AT A

A28 APHAAR ZAS] 0] 23 w7

(1) FAB71H Al 717 Aol thate] o] o= H7HA| I
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AT 5 YA, Z AMAA Ao Bt B =ols} Qo] g
=olo] JBA AAE HUS WA B AAH AFYA A
stal A A (fLE) BAe AAsHE 98 dhA eErhis Aotk M
Qe PH B A MYT 5 Q3 AW A el Bt
o AFH BRA Amol WAL AA AR AL s8d 5
A}, dlE o), nEE AF AHL PAOR AFAAF LI} o] 2ol
W AT PAE ARG o re] Bkl AR ol Hlgo] BE
o] T2 WAooz wEHoor A0 AAT 4 vk WYL A7)
ol Azte W Aztoz fAE 4 glon, YAs R Jue 5
Fate g2 e Walo] e FE UoE olfwoE FAsne
A4S WMBIHAE o Aot wheF ok gL HAe Aol FHeH= A
oz 2o, Wgol YA B AHL dAsE, F Uil Adsts A

() BUe T wAL T Wdel YW AHS WA
AFe FAsA v AL 298 segth dEAd o=

Cambridge Health AuthorityZ3 B 2]A] HZAYHA) AABE & F U

22) Paul Carig, op. cit,, 634; William Wade & Christopher Forsyth, Administrative Law(11th
Edition), Oxford, 2014'd. 305-306 3.
23) R. V Cambridge Health Authority; Ex p. B [1995] 2 All ER. 129, CA (Civ Div).
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A AFZAA disted AMREAAE ATy, AW Y(Court  of
Appeal)oll A wrolEod A 2] kTt Thomas Bingham #FHA= HT219
el thste] GEES FRAISHHA R
o] HF AAAA} olgtes HES A=A Mo 9482 9guAR

4E WA A9 7tsA st oAdS AAskE Aol ofYe, AFHA
AT Y 2R AMATS HESHE Zolga st R gA

o] A9 FAAHES AR HATFUAY F7F A&

ARG AL AR AFAAGL BSEA, o
2l

e AT FY ol o] BI B
A 4L FRache
S A AL AEC] ARE ATT el Utk BT} BIA
s A 27h vlgst BAGlCl, 53 AAL Y FFIAGE AH 2 A
g Zlolth. Tt & AWRIL B, Selvh G Aol 23 gk
14 selA BAS Yt AL 8 AAE Justs el @ F
oo oiRe] A9 nARY Yol FUS A TP Pk ks &
o =

U] AEY L v AHE S & LdHA A 25 AZA

A= R
dste BE 5o9E £ T ok A FstaA e EE AEE A
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24) Paul Carig, op. cit, 634-645 =
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(3) o1&t o] Hdo] FAHIIA AAS A= LS FH st

= o e dEom AFYAe] ARG Bt 1A
Zo A= AE 2R R FAY oA AAE FAY =
A= Zolth. Cambridge Health Authority AFdolA1$} 28] Swindon
NHS?5 Primary Care Trust At712000 A HYAL X 54 AY AFR7F A4
sttt ATt 9 Care Truste FHY XEE A% 94 84
FEota g9 AW e BE Ao tigty §UY AE AFS
]

=
| .
AL = e AsS BEfsta JAT. 2196 9 Care Trust= WH-
= |

FFoA Eete A AZHY AYS ARt gk ALY (Court
of Appeal)& AEACEZR A ERE AL dF3 Ab7E JAAHA &

?leF 22 Care Trust®] Ao gHE]ido] Aoso ATt

(4) BAA A TF AN F)E, HEo] B ol AT Ho
Melo] ol WX A7 AR AYsHe Ao] BFETL 2

dicial control)7} o] FAd F JEF st 7S AAske 2ol 83t
th. Paul Craig 2+ Y7 el W (case law)d T34 AWt &=
HAY MYE FASIE LB 8 & (merits review)$} FASI= 1H LA
(non-merits review)®] F& 3= AA AR AAdA HOE EFo] H
A et 2o APHAAR oA g AR 84S 733
Hop ApFAAke] ZErE AA] ARqbe] Aol o Fa3 ouE JHXn
T Boh mEpA AAGETE Adold o HFo e ~FEQ o

25) Department of Health and Human Services'& 2|7] gt}
26) R. (Rogers) v Swindon NHS Primary Care Trust [2006] 1 W.L.R. 2649, CA (Civ Div).
27) Paul Carig, op. cit, 635 3=
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2t &7l Ee 2ol ourt e, oldl od Ae AT Al AT

& t}.28)

A3E AZHA AF Ao AT

(1) A5ZA AF A AAZIFoZ2 gxZA Aol A7 A 2
Ao ZA ol AHFA Mot AT B AAol AAY ZAV} H
= ME S°l dAsts A3 F40] ofygt vE FZ o we}h o] Fo
2 A g8 AAS vggAolgtan Bgkth WHYo] A A o] ‘RA

D BFARAL AZY 5 de ARL 7 dF7|B] 1 ARL
7]

ofgfoll AstdE HAdst7] Aste] ARERE ARE30)

@ EoFF(extradition)s 2437l st =25 (deportation)]

28) Loc. Cit.

29) Paul Carig, op. cit, 563 #Z.

30) Wwstminster corp v L & NW Ry [1905] A.C. 426, HL; Galloway v London Corporation
(1966) L.R. 1 hl. 34, HL.

31) R. v Governor of Brixton Prison, Ex p. Soblen [1963] 2 Q.B. 243, CA.
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Congreve v Home Office [1976] Q.B. 629, CA (Civ Div).

Hazell v Hammersmith and Fulham LBC [1992] 2 A.C. 1, HL.
R. (Trafford) v Blackpool BC [2014] EWHC 85 (Admin).

R. (Silus Investments SA) v Hounslow LBC [2015] EWHC 358 (Admin).

Porter v Magill [2002] 2 A.C. 357, HL.

~ o~ A~ o~ o~

32
33
34

36



d= AZYL 19659 7hehat FAALE 7HE HEA F AR B

| §ARTE Wi o §RE H ol

2] o] g2t} A st Alcke] #sle] FIlE o 17‘3 oF HFttal Hgith
Aok A& 71832 HE (fundamental right)oll si@st2 =, &7} 4

g3t 237 Apol o] Alk@AC FEE VA= =S FUkstr] A
= HE B&d ZA7F dolok Jhesttkar Bykthss)

39 Frte 3Ye FALE = A9 oA 11 =4
o2 Qdsto] I ool Atejo] HelE utel flth gall H3 e A
A ARE Fegel] glo], Aol wetA e vlEdH e a4 HYTH
Aol ZA% ko] o] FojF Frubel] gltk obgE ojmdt Fzo] A
AU I HAEA odtha ddghe] o] FXH, AlslAH el E

(3) oIt o] ™I HZI FAHI Fz FHo oz MY
w4 st =F3EA Fevh. AR, AWAANGA Y] Z4F AH A
AAME FAE+=d 1 9 Roberts A7, Bromley A1-S AR
T}.40)

&MU Roberts A4l A 1)< SAE dE FAE 79
ATreT a2 A TZa) xm./]ﬁ(Poplar Councﬂ)-/l @23 o]

37) Chertsey Urban DC v Mixnam Properties Ltd [1965] A.C. 735, HL.
38) Paul Carig, op. cit, 563-564 F=.

39) Paul Carig, op. cit, 564 FZ.

40) Loc. Cit.

41) Roberts v Hopwood [1925] A.C. 578.
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T3 ASYS Bromley AADVONA wF QF5E 25% <lakg ™

A%} 2] 3](Great London Councﬂ)-/] A4 o]

AAGA = AAGAE S st wFAES

o, 1 &5 A7t ol HuiE+= Zﬂgi Bk 9ok 22 o 79 uj
=

N AR PR BH 24 A% 2

Bastes A AT 9 F (fiduciary duty) 94kl =
WALX A 7F A HEA "a}/‘ﬂx}‘ﬂl st SJAANA A

L
o
o

o o X

o]
o Sloj ddr|Eer &8&d A %’4 ARz o] E‘Ji“d Zig

3 3 7hs) 1

21 k44
(4) A B vle} o] WA W A BHo| AAHA o} o
e A9t did, Boh 2R BAL AH71%e AHe]

A ol el BAo| 7)ske] o] £ojX it Zlo] ofueb: Hel Utk
240 7)ata o] 2old & El 1w 1 F ofn dhte] B

42) Loc. Cit.
43) Bromley LBC v Greater London Council [1983] 1 A.C. 768, HL.
44) Paul Carig, op. cit, 564-565 #Z.
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Moo o]H3 EAZ Aty st AE AQEe] EXNS wyd
A

Z&ske ok AV He 34718 A4 A

J 3 ) 2
deldor BH F o shieE Adstu 1A oA o) ARl A
MAe AFT 5 Yok B Abd, HARA g 2o A IFL
MHEA GRE AW Aol 9B MHTY, 3 RAP 2Ho| g
Ak Aol ol T githd, 1 AFS PAAG BH| /%

o)

(1) THEoR B A Al AAES B
o Aol BA4o| gl TE A A o] T
95 melsgdolol @ A mHSA e A I
olgta FEkatel fhrkan olsh e WA

45) Paul Carig, op. cit, 566 =
46) Paul Carig, op. cit, 566-567 #Z.

o) Ut e ol e uHtidel vhgs LFAAL & AFE R AeE ATt
Aol AR B3 el tiEY 1998, 4. 24, A3 9771501 AL “HAHFA 7L FAH
5*174@1% AokAAZ o QlojA] vl BHF ALY TS ;&1 QAL 7)ol B
ol #HE A5 o]E FAI AelME BE, 3 F3t A Auztelx AsA
Wla - wastolo ke Aol e Zolng, AT EAALS UL-AA Tl oA
olyee s 6}74 OMWM ojj@Fe] erhdel vhg3 Ewlﬁ ofF & AHke 7
g AF = o]AFFE Aoy A ARgo] Aod Afdle 1 IALEHL AT
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(Chronically Sick and Disabled Persons Act 1970) A|2(1)Z°l wz}
. 9]
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50) R. v Gloucestershire CC, Ex Barry [1997] A.C. 584.

49) Paul Carig, op. cit, 567-567 =

48) Paul Carig, op. cit, 567 #Z.
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o] AWsitta FekskAThs
olo} =a WYL Tandy AADAME 19939 mSH,
(Education Act 1993) #2980 u}
A

o] salel Qolq @HL ool

Rl

£ ‘H4-3g 1S (suitable education)
g 9 Yol A a&Aola At
ok et= A R2A 2R WHZA ALHARS FAT AAEHo o 3
o1 3. Browne-Wilkinson A& Barry AHA#}
2] Hojop sh= o]fo #ete] B =d, 19700 T ASA; gl Aol
AW, ol ot A SA oA AFstof = AH| 2o FA]

= b3
[e) —
33 ARl AS 119939 wS
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S
>
N,
i
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Weol AAAE 2 obdo] Wt
Wy e HAT we e TAHD WES FUA 19 2 HAG w
#2 ATY F2A o FE Rofsta Yk k)

A% A8 MBS A4S B3 ARl ARH e wAY 5
EA ARr} AHAGT B AJH, AA AW A PR 4
U 4 9 UMl 99k o] Pl Burstel glo] WEE s)zo] @l
T Hlwe] Zbs¥ 5 Atk HAT o] FoldAe] uld TekelA
o PR DEAGe] B Bd B GAE FX - ALsE g
A o AgE kel 92 ol

e
E AT F ok "1987'd FARAPHEMH ) (Criminal Justice Act 1987)9]
! £ SFO(Serious Fraud Office; ¥4 %353 A=) =4S

2004 F= BAke] Huf Fejo tigk =AE JiASEET, 9= A

51) Paul Carig, op. cit, 568 #Z.

52) R. v East Sussex CC, Ex p. Tandy [1998] A.C. 714.

53) Paul Carig, op. cit, 567-569 =

54) R. (Corner House Research) v Director of the Serious Fraud Office [2009] 1 A.C. 756,
HL.
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55) Paul Carig, op. cit, 569 2=z,
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ofejgtes Jde A" Fi 7HEA AL Gl dol dAY FF
A Z24 e Fgage H 7 glo] HFEHo gk @A A
(spite), A 9](malice), % (dishonesty) o]l EA5tA] gt Yv|=
ottt EH3s EAT & Jov, ILHOZ AF Aol Qo] o=
Axo] Axr|EeZ 83 FaXo] JAAHEA Afes g2 A4
o &, oot A EHE ARREY diRES RAHEE 53, Fgad Y 4
AHE Bl E FAZE 7Hs ] W& olvSY)

A4d Wednesbury HI¥EA : A, @A I8 1|

L 2532 Wednesbury 7]&9 W&

(1) $EA 2 nie} o] Wednesbury 2 o] A FE A& 4Ake 7|&
oz @ FAEZ F4S A% P9, @ FFael o3 P 2L @ oF
ololl o3t 9 T 7lEol AHEFHAKAL old siFet= FAv|He] A
A v Aoz o gk a3t 1947 Wednesbury &
ZAsg)o] 71ete] @A EFY FTEES AT FAZHQA FET|F] AAH

56) Paul Carig, op. cit, 569-570 FZ.
57) Paul Carig, op. cit, 570 #Z.
58) Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1947] 2 A all ER.
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At Y-S EFste AT THYE FF 3 7Hlicenses for Sunday
entertainment)oll F71¥ ‘154 B|¥F AFAG ] o] v Holgtal
Aoldedl, FAaYU(Court of Appeal)] Greene A= HIFEIAZ Y
olul e} HAHsto ”0%‘115& Aol ezl FA7|Holztd 1S 2AA
= 141% T e % g Al A, 28d AR o] YAV o
& D}”_T’_ 3+ ). ¥ 3] 4 (Unreasonableness)2] 2]v]= TFF
& 4 e, 99 2] Wednesbury ZHZEoA Greene A7} A A g
71%<  7FAH  ‘Wednesbury #BIgeE| g olgta  ghoh
Greene TALE 99 22 AT7|Fod W& HIFEA Y o= W31 #HY
e WAVE EAT olHF ARV|ES FARHES &
2, F3ay o 7iEdd wE RgyA AAe FEsY, = £
Me gutzxo =z nigeldo oigh ‘233 7)d’(substantive sense)©] 2t
7§

(2) °l%¥ 19851 GCHQ(Government Communications Headquarters) *}
760l Al Lord Diplock Wednesbury A olA AAE 71EH FASH
71EE AAEA=E, v orE “slid AAo] =y durE o

2 #85E =93 /2o SA%E Zolold FHA AeE A
vRPge W =4 18F AR BoE 5 e PR HTULE
A%reka sgehey

(3) AA7IA FEstooF & HE& Wednesbury FHACNA AHEH 7
of Hge g AAIES AARE AL, ool AAAF et APHA
Ask vimatel BAA T o Gl AAE B 9 A=A

680, CA.

59) Paul Carig, op. cit, 638 #Z.

60) Council of Civil Service Unions v Minister for the Civil Service [1985] A.C. 374, HL. at
410.

61) Loc. Cit.
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A = At Corriee FAA MAHE oo HE

(pamphlets) A& F& AAeA=T, ¢ FA7| A T Wl A
+ oH3 Fux o]FoFE F gtk HWIFEE AW 3] (London
County Council) Z&l(bylaw) TR S ZHE AFsIA olol APHAIA
E ATsidet, HdE o AR AAo] AWsiga adssit. 3
A7 BE MEFHQ A tste] 1 o] FE HFHS ok st F3F] T
THE B 5% AH st dEFHoE ARsteE 5182 F glth
Boroh &, A H 9 W&ol FG71He] A3k W(intra vires)?l ©]4,
P78 732, AR & AASA olE AAA WPt AL
7FsstAA N, #FH 5& SAE NE AAAA Y FAH AR S

=
, & AFYA glol 4¥E Aste AL H88 F Yntn B

S

B AoNE WA 72, A4 ol EAlse 4%, 2 T
T A FFHA I el ui %Zﬂ g3 Al elo] #3279
Tl AS9 ALS FIE= AL Zztol AP A So] B
1

Bate] Awngnt olF Wl PA\we] WA FH, AW F

114) R. v London Country Council, Ex p. Corrie [1918] 1 K.B. 68 KDB.
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116) Paul Carig, op. cit., 537 #Z.
117) R. v Port of London Authority, Ex p. Kynoch Ltd [1919] 1 K.B. 176, CA at 184.
118) British Oxygen Co Ltd v Board of Trade [1971] A.C. 610, HL.
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121) Stinger v Minister of Housing and Local Government [1970] 1 W.L.R. 1281 QBD at
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124) R. v Secretary of State for the Home Department, Ex p. Venables [1998] A.C. 407, HL.
125) Paul Carig, op. cit., 539 #Z.

126) Sagnata Investments Ltd v Norwich Corp [1971] 2 Q.B. 616.
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Abstract

A Study on the Judicial Control of

Administrative Discretion in English Law

Thoon Her

Seoul National University

This thesis deals with numerous precedents and theories to date
concerning the judicial control of administrative discretion in the UK.
It shows that the standard of judicial review for administrative dis-
cretion has been changed from less intensive “rationality criteria” to
more intensive “proportionality criteria,” and during this process,
there have been in-depth researches and discussions about the basis
and limitations of judicial control over administrative discretion on,
including but not limited to, roles of the administration and judiciary,
efficiency of administration, harmonization of public interest, parties’
rights. Through the study on the development process of judicial con-
trol methods in English law presented in this thesis, I would like to
draw some implications referable and applicable to the Korean

system.

The Judgment in accordance with such rationality and proportion-
ality reviews can be regarded as a judicial review in Korea involving
“deviation and/or abuse of discretion,” under which the admin-

istration has exercised its discretion but is beyond its limits.



Furthermore, in relation to the “failure to exercise discretion,” which
constitutes the other type of illegality of the administrative discretion
and refers to a case in which the administrative body does not ex-
ercise its discretion obtained by the laws, the relevant precedents and
theories on fetter of discretion due to (i) discretionary criteria such as
rules, policies, etc. and (i) contracts with private parties were ana-
lyzed as well. Through this analysis, it was found that the UK is ap-
proaching from a different point of view in solving the problem from
that of Korea, and based on this finding, I tried to seek the point of

view applied in Korea.

According to the general assessment, in terms of comparative law,
the UK has the legal system, notably, the administrative litigation sys-
tem, most similar to the Korean legal system, considering that the UK
adopts a unified court system and has the separate procedures for
administrative litigation as well as the exclusive first trial of admin-
istrative cases as a result of the reform of administrative litigation in
1977/1981. However, the comparative administrative law research ac-
tivities in Korea have mainly focused on the administrative legal sys-
tems of Germany, France, or other countries, whereas there has been
no in-depth reviews on the UK system. One of the reasons for such
lack of study on the UK system is the recognition that the UK courts
are passive in judicial review of administrative discretion. Although
we have emphasized mainly the protection of private parties’ rights
from administration, from now on, we should pursue moving toward
the step of harmonizing the public interest and the public and private
interests and emphasizing the autonomous accountability of admin-
istration for the public interest realization. The study on the judicial

control of administrative discretion in the UK, which emphasizes the
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autonomous accountability of the administration from the beginning
in the long tradition of the rule of law, could establish a foundation
and provide directions in the development of judicial control over the

administrative discretion in Korea.

Keywords: Judicial control of administrative discretion, abuse of dis
cretion, claim for judicial review, rationality criteria, pro-
portionality criteria, misconduct of discretion, in-

compatibility test

Student Number: 2004-21978
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