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Theory: William Ernest Hocking and Positive Freedom”, 2014 &A%,

169) ‘AAFe] A& hde Wol mAol AGE BEA'E AWshlE W} AlgEe
o7 A Alet chagol et uEo] RS = obxl BEAA Y ot s Ao of
89 B o] shssfop ke Zlojch, BAZX o], TolRo] WEHEA Tex A
AA vl wAT,, FEFANAHAE], 2012, 12, 10-11¥ A E.
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1. 27489 % 957159 B9

F ol2e Al AL
of gt Zed wAeA, RgRE WA FAF ] A4S Al
& A AAske] AR

1. =71

ALEl 3] BAl A FoAA = Frte] 9, 53] WA e
Aoz Wiipel uwhe} gfAle] gy prto]l @b ¢ vk 59
EZLEW}LL, =717k ARlel Al e A HAE Er]aL 11 o]
S HZF3E TH AR (Gewahr leistungsverantwortung) = X Th= © A
of AUrt.170) o7k A== FI FAY FolM AA A
2 SAFH D wepA AR e G FAF FHS BT 59
o] gAE a&AA A WtoZ UASA He Folth 172 Hibskal
UeFet =7t FAE FAE7] HeiM = =7h7F vk %S g8k W
o 7l wiZell, oldg BAFAAS] do] w&atA 982 5 U, &
8] AAYEI o] A7zd o] MFA T 713 Gl it

=
ot
M
N
rfu
©

B, Al AAS, 55 FAG G Tl A4d B
Al elulzk tha A EE Wel Qi AE Aol AR A&t
Nzue A7) AANTE TEA oo)e nsat wrhe dol

170) 8t &, "BAZIIEQ
2015, 193¢ &=z

171) 4% "2 F7198 2R 24 87129 onjet 754",
A174 A235, 2016, 16-17H A=,

172) 919 =, 169 Atx.

ol EA 280 AR 2ZAT, TR ATs A4l

Fowls
st T
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o zHARA Belats AL F7}e] Fol Holop & Aol
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43t
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ZHaE e @
paternalism)”} A|AET}.173) o]= Hil T4 9]

tel, =77}

S

At B

2
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1

o
X

X

&H
Y
o
o
N
N
b
N
mﬂ

A

ox

¢

B

—_
fite)

3

[e)

h AR T Adgwtel J)xste] vtiel fel Gol Yol )

fﬂ.

—_
fite)

R

¢

o)

AR FAAE ] YA gE FAF

81 5o

Ashz olojdr}, webd wTjole] 27}

1
T

Fed Al AA S

75

]

9]’ (soft paternalism)®l] %

97t
st

|
—
fite)

T

rvgel

FE

2

—
fite)

el

o EgAT, Al2d AlLs,

2009, 153

i

RF
=]

B

, 164-167

g9l 2

24, 2N,
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A3 WA <A

19483 ol F3]ol A AeE TAARJAAASA ;) (Universal Declaration
of Human Rights, UDHR)2 A|19ZFo| A T & AF& HslaL dr}. 176

= 04 o) Ade A9 dws FHe BAgel o

WA= YHol ARyE Fotekal, don, Y3

rlr
2
Jo
Wl

176) Mendel, T. and Salomon, E., “Freedom of Expression and Broadcasting
Regulation”, UNESCO, 2011. pp.9-10 #=x.

177) UDHR Article 19.
Everyone has the right to freedom of opinion and expression: this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and
regardless of frontiers.
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TAANAAA, o TA AN EEe] AAFHOZN 5D
Sl o], o] o] FEs: KA Afe) AN AL 2o WY
THAAE Sgsolor g BRelth, WY A FedS WAHI 9

% WSS BEea Ao At AvHel A7)

1950 §AATE TAFEA s9TSol o8 MEE HAANY
2

oF, (European Comnvention on Human Rights, ECHR)&= A|10Zo] A %39

& BT, AE dde TAAJEAAA, A9xer AA BrEA
Fo, FekolA wE, dHnd, 93t Abglel tiste] W A=E A ¥
%4 QEs ANHes fus £ Aol Aolvh dh.we £k A2l
AMe wdo Aol dist A shAe] 2918 AASHA DA g, 180

178) Mendel, T. and Salomon, E., “Freedom of Expression and Broadcasting
Regulation”, UNESCO, 2011. pp.12-13 & =x.

179) &2 HFLF A 10X (ECHR Article 10)
1. BE AFS B9 AHQo] tist ¥l 7HAch o] W= 9gH S 7HE AHS
o TTETY HEES WA ¢ FH O BAIGo] JE W AV S FawtE= AHG
S =3ttt o] xgo] Wy, =Hefujd E= F3F ALAARS] gt =719 S{7HA|
L5 FXste A2 otyry.

—
—_

Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of
frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.)

180) ool d¥EeF A10% (ECHR Article 10)

oj2{gh AtFo] P Atol= o FeF Qo] 2oz, o= FIIRIE, JE O UA|
*éolUr 59 A, BAAN W WA ¥X], ¥y =Y Ho, EQle HHou
Helo B35, 7|d=2 Y4 FEY 7 YA, Ev AMHES HWHet 3849
#7112 dstod, wRAtelolN @aEn Yol osh wEE WA, £, AL EE
Aol gigol & & ot
[2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
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Fuz, TH5H9AT7]5F2F,) (Treaty on the Functioning of the European
Union; TFEU) A|114ZA = AEY Ao gt A 2AS AH A
skal 17| % sfr).18D

(3) AR B AR A Aol wek Atk A19x

TA 2 2 A2 Ao &3k = #|5+2F, (International Covenant on
Civil and Political Rights, ICCPR) A19ZF AJ18 2 A28t A = A A <l
AR ELol B wAe AR Aa Arhiw FA

AZPAAE Bhole] A EFFH Frrhn, FFAA, ¥FI B 3
5Y 59 REE fstel AR & Aok WL okxel sty 9

i:H

Lo

TF. 1839 o] SpAllqfoR2 -2 xoF A1007Z 3 rde

democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the

judiciary. |
181) chot F A9 82 Wats] @ QAL ok TFEU Article 114 (1) &%
182) TAJUl & @ % | &t A2, Al 19% (ICCPR Article 19)

o4l
Nt

)
1. (P3| ofY st o 7HA HWelE 7HAh

2. BAY) Aol thE B Mk o] ek PE, AW Ex 9
N, o= FEH £+ 228 MAESH: J|EY WHZ F5to] F730] HAglol
£ 559 Auet A £75tT Waste MYsts A T

1. Everyone shall have the right to hold opinions without interference.

Hﬂg

N’_‘

Everyone shall have the right to freedom of expression:; this right
shall include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice.]

183) "TAIRI A @ M XA Ha]of &St =A|F9F, A 19& (ICCPR Article 19)

3ol Azgol RV Aslel ol SR 2o Mol e mAK
J2igh Hejo] PAbs A Algte w4~ o ot 2 A2 HE 95t
of AL E3 O3 ARYE Ysto Bagh doet o,

o ¢
o
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®xdo AFE AFsteE oWs HEE AAT &= 9SS AAs vl
o] =AY A1x7} of7]e) sjsie}t. 86 o] 2dS H|F3F 1791d o
Ao AAHRI ZFud BLGS vty FONAFEES AT 2z oA

carries with it special duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others:

(b) For the protection of national security or of public order (ordre

public), or of public health or morals.]
184) Z 7P AE, "TAl QA 2 FR|A Ao T FAFF B, F=X.
185) EHOJUJ% C IR AES

st Eﬁoﬂt Jﬂﬁﬂx}% ojof thet

o gt mgi s 4 gick

[Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.]
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7283 A5AS Addo] WAl Ao sy o, 1 d9S o
A HEEZAE AT ¢ glv e 2d9 Afee AxE v
A& A A8 (operating philosophy) & &=A WS A8 ket 187
= AE7 oud MAACR JHE 3 xde] AAHE 3&std
A Q1E Yl 2Rz disiAle dAle] HA AlE THekA @5 A% bt
2 olyg AFdd FAHAY x3olA 7]Qle Ho] AT, AT A
g 7hsds dMel WAEa A kil EA B AfrE Ao
Z1EAo] HE AL ofyn. Rl AYE Hete A Fol A&t
YIS BF g2 7 Buk oyt A HEA &5 I8t
Q3 Ao RA o) sFstA] F=r. 18

H o] 9ol JHQIEEERE ofyet JIEYl FrRlx Huke] st
THA AL B2 A AYS A= AdE A2F40 JdFS A
Askal k., AR FaAd Be HAHo] AT StoE P A 7] o]
AolstAY Hoz AAste A F3 Yoz Er} 189 o] d 5/
AW 2 #BHHS BEOZ vao A A= A AR o] 8- T4l

2) AP dE] & (pro-active) T4

A Hoke wbe) W e e Aes gAReE fusts Al

187) Altschull, J. H., From Miton To McLuhan : The Ideas Behind American
Journalism. New York : Longman, 1990, p.17: Lewis, A., Make No Law:
The Sullivan Case and the First Amendment, Random House, 1991.

188) ozt ool Feof = tiRER FoAN = fYYetets F FHAY
WEIE JYeLA Gt o H90o AE 2 el Yog faste 2eg u
RAIZD 3% G dAo] QLA Gty UANY AL EZ A7 .
<https://injury.findlaw.com/torts-and-personal-injuries/defamation-law-th
e-basics.html>

189) eetoliel S3E U BAZ2RE YAUESS MET AN 0lF 19964
EAH A|5XF(Title V of the Telecommunications Act of 1996.)02 AAE 9]
o TEAl Z oW (Communications Decency Act, CDA) o] Tt o]= Auroid
Ao 19979 69¥€ YA WAL WY Bt Aot Reno v. American Civil Liberties
Union, 521 U.S. 844 (1997) #x.

=
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S 11789y <17t} Ao Al (Déclaration des Droits de 1'Homme
et du Citoyen de 1789) A|11Zol| A Zb=t}. 190) o] ZF-o A A &9

3t
ARE WEZN ARE £ U= ALUL WD ek 9 AA A

AEe A 3 s A
e N N
o "(dans les cas déterminés par la loi)Zh+= RHES AFE3E Zo= B
t}.192) 5 7] EH (Grundgesetz; GG) A|bZE A o] A= s

3:}_

= ogd, 2oz Ageld wde Afvh duHE, Pad B =
o]
AR

2 WP 7)ete] AT = oS HAAEa

190) gtse, © Hd B Apfo] #WSE A7, TARI §a 2016, A|15H
191) TAztat Ajqlo] H]AMA(1789¢), A|11x (Déclaration des Droits de
1'Homme et du Citoyen de 1789, Article 11)
AV QA9 AFREE A2 A JPE HES dHyY shyolt. TefA =
© A2 AbgRo] st Ylwstal QIAE 4 ok o gl wol o5 fAlH
Aol AolAe] 1 AbRo] FEo tisiA= MU A of i
(La libre communication des pensées et des opinions est un des droits
les plus précieux de l'homme : tout citoyen peut donc parler, écrire,
imprimer librement, sauf a répondre de l'abus de cette liberté dans les
cas déterminés par la loi.)

192) st5&, "madx WA B AHQo] st A7, FA=u ¥, 2016, A15H
A3z, 211H Ax

193) EL¢dYS3 = 71259 AR (GG Artikel b)
(1) 25 AMES ZA Dolu 2, 12924 AR 20| A4l QAE ®BHst A
o de 9 deitRloz E—E%‘ 2 e FELCZHE Yol A] ¢ HJHE
S HYE At FTO AR W U S FF E:o AUt EEH
o 82 ZA9En.
(2) o] HElE2 YWMHEY 28 H4ad B3 & st HEFH ¢ 71A9 W
Holl 9 s A st=ECt.
(3) A= g, A7t wae AREH. 249 AFE UMY Ao dist

de AR = Xett.

[(1) Jeder hat das Recht, seine Meinung in Wort, Schrift und Bild frei zu
auBern und zu verbreiten und sich aus allgemein zugénglichen Quellen
ungehindert zu unterrichten. Die Pressefreiheit und die Freiheit der
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(2) ¥E 174

2
Ha 9l e e AAle] 3EE Ao AL, of7AE H,
53, obAlel Al A Aol Wt} B malzel qia WA FAE oA
gomm Aol mrle] Felzel m@ Al FHE vayH o AR
By,
1)
© A BT

o ANFEAIIY S (FCO) = "HAIH ) (Communication Act of 1996) ¢l
to] zukel ojsiel Eye Al A

JeTh FCE B B4 A% SR shte) AF el
A

[e)

o
golstH A, o] ' ol A TV H4==F(Broadcast Television Stations),
a1

=2}Ql 597 AFY A (Online Video Distributors, OVD), HEIXY WA}
AZFMultichannel Video Programming Distributors, MVPD)E Z+z} 7|9
W2 gt&sith vy 53 0VDE 20129 AAGS A7 AIHEE AlE
A A Aoz, AU MH|AE o]&slo] TS HA - AE3}
© ARAE FHTT D ol S Al BAIHA B2 AFE W

Berichterstattung durch Rundfunk und Film werden gewédhrleistet. Eine
Zensur findet nicht statt.
(2) Diese Rechte finden ihre Schranken in den Vorschriften der
allgemeinen Gesetze, den gesetzlichen Bestimmungen zum Schutze der
Jugend und in dem Recht der personlichen Ehre.
(3) Kunst und Wissenschaft, Forschung und Lehre sind frei. Die Freiheit
der Lehre entbindet nicht von der Treue zur Verfassung. ]|

194) FCC, "Annual Assessment of the Status of Competition in the Market
for the Delivery of Video Programming,, Media Bureau Docket No.
16-247, 2017. 1. & =X,

195) ofeba 2] @Fwol FASL Uk IPTV Aulat AR ALUFS 2§ -7

i
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Folth, 01T Mu]27} o7le] £3hd 4 glo} YBHow 2 Fi ¢
L EAAGASE AFS BEAGA 0T A 2
o

= %
S3b 7 WPl EFETh 190 AQIRE ABAE AN et
d

TQAE ekow 19D Ao 2w OVDL MVPDel Zjelwde] ZEH )
1 H7]E ofHt}

& sAle 3k
AFEAA LS| (FCO = A&tAl 43 A B w84 ne ZAs 5
Aot AP 5 gloyt, $AHoR Tz Y&s FAE st A
= fgler 2n gwel Jgd viteiQl e el s = ZRl=e
W82 FEE =wstar A g e A o Aol YRl At

vlare] W ZEl= fAl= v WE5E 3] (National Association of
Broadcasters, NAB)7} 1929\el] lt]e WEAIAAE Adl2 &2+
(Code of Ethics) s& AAste] A&tAE s dushs =35 vt
AR A AEE QAT A8 S v =] AREA] o= 1Y
B Aol B AAsts AZRA B Sd WEARA ARl €A dvk. HQ

o
Y
o O_L4
3&
iy
N
i

2ot BAARIAE Agote Au
Q. T FCC 8@ Z203 REAY AR Wb BuA,, Te¥d Ay
vr&-EAl- Aok, £E A635, 2013, 84WH TR

196) FCC, "Annual Assessment of the Status of Competition in the Market
for the Delivery of Video Programming,;, Media Bureau Docket No.
16-247, 2017, p.18 & x.

197) A0~ x4, “@ey el
Auj 2o gt st=a}t O]=9]
2015, 208-2119H #rx.

198) =A% 2, "9=9 HIEA FH= FAAA vl AT, G4 A3,
2012, 14¥H & xR,

N LA wHYe - OTT
TAUATs A269 A3E,
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-
a- =
A7k AR 20D FA T o} Kol Qe 4 At HEHE A
= =l

o olu, Aele] ARt e EHzels Fe fAlo]

2) 9

FHAES vro] g g ddr ot B A8 E mH o
- o A=

=
TAZS S Y
AW Ho Ao HlwA ZAEg tAlE E=Yste FAE ERITh
2007301 Fa el W% A (Council Directive 89/552/EEC)S 7HA 8},

H}
O
AFE FF AU aE A FYoz xFEE TAF AR T A 2

)

AV

%) (Audiovisual Media Services Directive; AVMSD)S < <13} t}.202) 7}k
2 WH3te 7|9 dynd W (television broadeast) ¥ T3 H|t]of

18] 2=(on—demand audiovisual media service)S X&3d}= F2| 9 “AlAz}

199) Red lion v. FCC(1969) AtZoA O]= F4AHAE FCC7t 5o ZAHsto] &
SHY AL BoEH AR Y5 WSS wASHE e shssits BA
2 3 o Atk BAF 9, TFo WA BN BAE FANA LA, YEE

AlAlolo1ds], 2012, 15WH F R,

200) =S 9], " =79 YEHEFA FRE AAAA vl AR, HEEA YL,
2012, 23H Zx

201) 919 2 3A, 28H ZFrx.

202) DIRECTIVE 2007/65/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 11 December 2007.

Al
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vejol " A AdEgtis b k.. oo w HATEe

o
¥ AFe £8 TWPL Aol B3W videl FAE AW &
o 20109 R FA ARANE, FE5S ohd - g A
A gE, AN 2EAY, GALY, FEY PE N2V} BE EF
A Adom Agsta Qe

= AR A EEE U8 SRae Ave, "Ea

T ZHF A H] 27 (video-sharing platform service) 7@ -& AlA

i AEHRen, 20189 11€e] a2 A=A} 205 o]

F AMEAE WA A E A
AR, oA FHl= fAle HFd R FIY FH(video

clips)o]t} o] &4} A& ¥l =(user-generated content) -3 A5 Al

o
F7hE ATt 2060 o] HAAE FolETh fal FTREZHE A

offt
D

}i
rlo
do
nt
I
=
9,

>«
A
ojf
o,
il
p)

IS B
Tof d den, ofF flsted FAF AR 9 H S0 Ee
3 FR=REE o]8AE WIS A HdE 2AE FHEF TS
Fapeta oluh 200 o= ANE FRFAE AL 5 S EE0
o ot olmiie Al AR A ZRE AR Akl Jjsele ol
A7 Al tdel He AL o

203) AVMSD A|1& (a) F=E.

204) Directive 2010/13/EU of the European Parliament and of the Council of
10 March 2010.

205) Directive (EU) 2018/1808 of the European Parliament and of the
Council of 14 November 2018.

206) Directive (EU) 2018/1808 of the European Parliament and of the
Council of 14 November 2018 Z=Q 7§A& Atg (1) &=,
<https://eur-lex.europa.eu/eli/dir/2018/1808/0j>

207) European Commission, Revision of the Audiovisual Media Services
Directive (AVMSD) %%,
<https://ec.europa.eu/digital-single-market/en/revision-audiovisual-media
-services-directive-avmsd>
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A

go) 747 =weol ool 3t 2ol
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2010, 80-81
211) die Medienanstalten,
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von Web-TV, 2014. 9. 24.

1_l|

_-_;rkﬁ-! k k‘l.'!l 3

_97_



oM ATk At A ARE B9l Ape] Rakslo] 7 7]
#e) 9o Mol met F2 A Absel BEshE Agelrh,

I A
of ol ol=A HJAtk. @7|ztel] AYE Z;F Aol dAsh= AA
oM olgAa=e FAEZ Aol AU AL A =rho] AXAL,

tebe WEEA WAVIRNA BAE AR 3 A )

o] Wof= FeEl¥o] AW FAT RS
] o) 70 (Info-communications Media
Development Authority, IMDA)S EWA]FATF.213) 2000t ZH-E A7FE
J A& EAs AR 210 7P E
defix s dudow g Ade oAl S FALL AAH.
e == IT 7|0 O—E‘.'P W= skl wAskAL qrAlE
o)

]
ol = gl 7t
23fskar g9 wtofo] thsto] FA AAZ AuEas 79 =

AAHOo R =, 9 vpz7px|2 dubyel TR | (Broadcasting

Act)= Al A= ¥ 210 kgl 2AE Il Al S Adst

h8s

212) ¥4 - A% - 488, T5m UEEA AAAA 24 2 AY L o FAEA
A7 - HEEANMA Y, 2012, 50-51% % 62-63W A%,

213) IMDA= A7tx2 AY EAIY(Ministry of Communications and Information.
MCI) Atste] m Aoz, &= Aoe HHEEAIJ§EA(Infocomm Development
Authority, IDA)Y} ojfjoj7fer A (Media Development Authority, MDA)o] EAl
T g4 2 RoF ARE ol YR

214) "e-Government Action Plan [ & 1,7} o]of & &stct.

215) MCI, “Launch of the Info-communications Media Development Authority”
(Speech by Minister for Communications and Information), 2016. 9. 30.
<https://www.mci. gov.sg/pressroom/news-and-stories/pressroom/2016/9/
launch-of-the -info-communications-media-development-authority >
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=Y

= Aol A TeIE Yl 12k, (Internet Code of Practice)= il A
AZ dAA 7ZEstar vk, IMDA Ao FAIE HolA eyl 2

FAZ T W, AR, oz BopE: AAFoR Bkl

e

o

AT AEE ehastn Qek A o) g A& AE SR 4]
o AA7 e BE shtel @R/1wel BUsl FUR A BEHL

3. AAR 1 ARIE S rAle] AW ol R B ot A

Zhae] A Ggol A BelEl: whel gol, WS AL 1 A7
o e woAlelA ABIEEA we, AAH 89 Fo] B 4§
A frh. EE G AuAE FAAAZ TS RS dHe
ofu] AW FA W - A AW AAC WA i=dtofo} spmw,
WALRA A4E Za WFE AEAT. o] e FUAF YelAx
ot TA AL Al AzET 2ARES] gl Aol7h e
Aol th,

FAGHl B3t B WF G FAZ GrAEE oY
Aol A4 S Fge] AW B ok, AYA FE WA G
49l ool — RAMA ¥k B AFA - ZAH A el — A

216) Broadcasting Act : CHAPTER 28 (Original Enactment: 15 of 1994),
Revised Edition 2012 (31st August 2012)
<https://sso.agc.gov.sg/Act/BA1994>

217) IMDA website, “IMDA’s approach to regulating content on the Internet”
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255) @|A(Lawrence Lessig) wa= QIEUL gHgolae) Aadnt Sslde Hoe
A28 ofoltjol o Aol AAA] Gkt WA AL & Qrkn FABHACL
Lessig, L., The Future of Ideas: The Fate of the Commons In a
Connected World, New York: Random House, 2001, pp.60-61, p.209 *=x
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o] gtgo] EFEIAY FE&AA= ATE B, s mtolE X
gheto], Bl &AM TFstE M2 AHEed dHalds 3] AL
314 gelE adte Yol Bo. Folut ddAow gl wA sl
A AdFs "ol e A= AA gornw G MA A aghA
oAF-5 A= ofgE Wol vk, sHAIRE wHo] o] @A
A Gl theiA e o= AFAF npRA R 57 A8 FE6)
= 71EA 7] %3E st 2 A (adjustive) 7]e S Sk H Pl A
wgslolol @ Aclth. mebd el vltlel GelolA AEitAe] LA
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= o) self-regulation)

4
2

©oag Aol 7 AAel weh terd dew AR,

o| g%, TFAAFAHEL ST AL 2010, 822WH FXE.

g AAI7Ies L A2z A 1g Als.

269) FAl(regulation)e] ZtElo] oYl ‘regula’= AZ(ruler), {FAl(rule), =
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= A 2@ ol WEon 2w
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th. 270 E¥(Julia Black) W= A& gfAlel] thste] Al 7FA] 7id 8.4
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_|_4_4

state's involvement) — X}FJoA] vzl HeolE ubgl u} Qiv}.272)
A AR (self)2 7l (individual) B2 HH(in collective) &2 A %7}
A oju 2 ALG T walth o whela] Abel Ei Wole] Aawme] &

S arEete Ak AErAZE HH, 54 FJdo] 1 7Y T 5§l
S FARE A 94 AFFAN AYRTT SRR aem T
A" (regulation)+= W= - ZA|(command and control) X2, A& fA], A&
WA Fol wel thake omlE AUs) Bn wanem 2o 27)
A3 BRANE, AETAT Fheh FRap o Fold FE gl u
wol Hues ARae wAR T S drkn Agaich
AN FEF Fe A (selne] Aol Weko] TgETE Aok,

Wb AelEe] A FE 7T bodies) 7t FA A5 FAss B

270) 55, "AHY AEAAY Ha AFUYAONEAE A, 2014, 5H FE.

271) Price, M. and Verhulst, S., “The Concept of Self Regulation and the
Internet”, Protecting our Children on the Internet: Towards a New
Culture of Responsibility, Bertelsmann Foundation Publishers. 2000,
Retrieved from http://repository.upenn.edu/asc _papers/142

272) Black, J., “Constitutionalising Self-Regulation”, The Modern Law Review,
vol. 59 no. 1, 1996, p.26 #x.

273) ibid., p.26.
274) ibid.

275) ibid.

276) ibid., p.27.

- 126 - f—'! -f::.' 1_]| Jl



o7 AETAY olFA F o, 53 A FA Aol 13
HAA AETA P AYHch, A e G AEHo] T
F GAAr GATA ol AEFA] BaHe] RAHmE, YA
2 Az gt Y daNe B4 oldow A&FAE 59
= Aol Zad A Ak ol Al AYA FAWE ol
g, BEAR §F vile] 99 AP EvHow vt @4 o

@
o
o
s
)
of
offt
=
Y
1o
fot
22

N8

. _\|l_, . O_?‘_,
o ob

=l

2

rir

2

P

-3

02‘;,‘4

o

=

Y

AN

i

2

=l

X

i

fifo
T o

= o
2
>
=
4%
N
=)
Sl
-0
O

1o
=
e
L
- (0]
= o
oy T
o =B
a
us)
- 2
ﬂJ‘j [-'O
P
o
2w
P oz
o}ﬂé
° o
%
X
rlr

2
~
o2
o
2 =
N

o i
)
r
> rr
)

=
e nk
!
pach
o
| E, !
19
b K
e

= g

B
lo

o

" fru

%

N

)

O

oy
M
[
% 3
SN
(o} — O
3 o
= mlo
£
@ 7
2 %
o
o K
01)-? 3'19
- flo
©
Moo
B B
jg _
Y
off =
o
9,
>

2,
=
)
o
=
2
o
Hu
>
>,
b
B
N
il
_o_lrl
oo
i)
s
Y
N
)
i\
o
£
X
K
% f
2
=l

G
i
L)
1o
N
o
2
rlr
=
r O
o
of
=2
=
>
k1
4]
2
jin
i
> o
offt
o
ot
o
=l

E AUAEE 3HY Y9717 FAo=
oM ol Masts YEIS oot met
FAGE PEEg. =3 olg

21

| &1

1V



o
41

&
A A} AEFATE FFoE AL FFS "ok, At A
AE Jdshe FANFE AAGAE dAA o2 PAH A o] o R IS

=S 1 TAH (control )& FAMSHA HTh. AP
B B - el Zdlxol tieiA = A AR oY
5

AolofA, el B9 % FAI7H
)

T AT
2. T AEtA FE3E =9
(D AF-o 7hd Aol wE A&tA 71338t

geojstaA ul 7k #F el
Folg] =uel &3

N

—
N
Ho
jukes
a
2
fifo
2,
=
=3
ay
o
o,
[ob]
=3
D
[N
w
D
T
N
D
0Q
=
ay
=]
(@}
=]
p—

3 3 - ARz, “gta AbgAle] SAdo #gh AT - AME Al R E
g Ao r” etz ga|sty ,, 2007, Al21d A4z, 80H Zrx.
) ]J., “Constitutionalising Self-Regulation”, The Modern Law Review,
vol. 59 no. 1, 1996, p.27 & =x.

280) #7471, "2”-AJHUJASA o FAED Jjdwgeto] et A AFEAIete] &
ste FAoR", THAAAIS Ha A7HE Als, 2014, 198¥: 55, TAHY x|
A Ha, ASYA o)A EA, 2014, 42-42H; Price, M. and Verhulst, S.,
“The Concept of Self Regulation and the Internet’, Protecting our
Children on the Internet: Towards a New Culture of Responsibility,

Bertelsmann Foundation Publishers. 2000 & Atx.
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A, AE 5 54 Auom selm 497 449 w4 5

(framework) WellA 1S FAstAY JaAstes GF7F 8738t 45

& g m Sevete] %ol AN Asue 45
_]

o =
woz st A&AY] A2Ue HEATE Hlo] oo Pt

A
A& A = %%é}% o] 227 gAY W&S Fdsty, ofd df
g0l e fEAHoR EUdo] YN

o
o
e
1o

of

O
3
ko
1
rlr

E]‘ﬂii %7}63915 (Jugendmedienschutz-Staatsvertrag, JMStV)oll 7|3}k
Aoy wE moas SAAES) oo dgatn Bohm0 o, ol
Agole ARe AAFUE FART Tk olv] Ay Aol 48

2 PSS Weel AsFAE WlA AT
& ohyeta sk,

B9 Aol okl AR AN SN Ao, ATAS ©

]33
SA ek Aol Aob WAL FAS AT wFe] Mg
W | (Broadcasting Services Act 1992)9] 2g}el el = AMu]|x~ #H&H A

=]
(Schedule 8)°l W& TFAIAAZE tHEAQD Abdl= #3Ivh.280 S5 &
Alvjt]o] % (Australian Communications and Media Authority, ACMA)2 A}X]
TFSF(code of practice)s> T=IES slal, olo] Wt A& AE 1A

281) Black, J., “Constitutionalising Self-Regulation”, The Modern Law Review,
vol. 59 no. 1, 1996, p.27 & =x.

282) 471, "IHAHUJISA O] ZAER JhReto] e A AR &AL &
sts FAoR" THA FAIL Ha AM7H A1z, 2014, 198H FFx.

283) Black, J., “Constitutionalising Self-Regulation”, The Modern Law Review,
ol. 59 no. 1, 1996, p.27 & =x.

284) F 35, RAIEHY ARgAF Wa AR UANES A, 2014, 64-69W T &,

285) ] 9] A 72-75H ZFr x|
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AU =ddeA oldsk Aol o9l A7 (complaints) dAE Fs}
S

4) A ZFEF A (voluntary self-regulation)

T A&FAG 2 - gAsE dol 4PHos AR 5

ik
54 NS A8 A = 49T DA 2 vRe] $EEN T
A AA ARH ARH A&iA FEE wolFth el
FEAHAAFA AT RIS A 1 FW B £ g WA
7o AFett Ao WAHY. 3 ojuE Zelzo tha BQTA}
A e ®, epele] A Fsl Fol oiek W - PAp Ao A

T AETAE BF ARHoR A
g A7t dss st dvk.290 =, A& Tf A 7] T (sel f-regulatory
associations, SRAs)7} W™ AL ALHAIALY] thito] H AW WA A
of Wgol @ 4 ATk e Aol Folsk gl 7 fol sl
© ARFAQL GrAl 2] EEbA A mideltk. i S04 At Al o
BAA AgrAle] Ao, AEA eSS 2R Fdvs FHolA
zpol 7k glom 1 gfAlel thako] AbSAHow HESAY ARt A

286) Broadcasting Services Act 1992 <https://www.legidation. gov.au/Details/C2018C00375>
RAFR
287) Black, J., “Constitutionalising Self-Regulation”, The Modern Law Review,

vol. 59 no. 1, 1996, p.27 & =%.

288) @4 7], “TAAEHUNASA 0 EAHT AJAeto] B A ALgFAHLte] &
st= %/‘do TTAA AR Ha A7E Als, 2014, 1999 FE.

289) & 55, "AEHY &AL Ha ARUACIAE A, 2014, 85-86W AR

290) Black, J., “Constitutionalising Self-Regulation”, The Modern Law Review,
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Abstract

A study on the Regulation of Personal
Broadcasting from a Public Law Perspective :

Focused on
Criticism of Regulatory Theory Based on
Broadcasting Laws

Kwon, Eunjpong
Administrative Law
School of Law

Seoul National University

Media in our society has an organic character that interacts with
the current culture, politics and economy. Understanding of the
unique status and functions of personal broadcasting, which has
emerged as a new type of media, should be put first in order to be
subject to regulation by public law. Recently, the National Assembly is
pushing for legislation to include personal broadcasting as a kind of
broadcasting service, paying attention to the social impact of personal
broadcasting, especially the overflow of harmful contents. This is
intended to enhance the regulatory intensity by specifying personal
broadcasting services in the Broadcasting Act, which implies a partial
transition of the media regulatory framework. The regulatory methods
corresponding to the area of media convergence can be divided into
four sections: the extended application of broadcasting laws, the
extended application of telecommunication laws, the enactment of the

Integrated Broadcasting Act, and the enactment of the Convergent
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Media Act. This thesis is to propose theories of legal system covering
the basis, types and means of regulation of personal broadcasting from
a regulatory administrative law perspective, by critically analyzing the
regulatory theory based on broadcasting laws brought into being by the
National Assembly's draft of the ‘Integrated Broadcasting Act’.

Personal broadcasting is ‘an act of producing contents of
self -expression by users of social media platforms communicating with
other users through personal channels.” Both the traditional
broadcasting and personal broadcasting fall into the broad
communication category, but the two areas show great differences in
concept and functions. Crucially, personal broadcasting cannot be
characterized by one-way transmission, collective effect and public
responsibility presupposed in the existing broadcasting regulations.
Differences in objects of regulation should be reflected in the purposes,
means and intensity of regulatory laws, so extending the current
broadcasting regulations on the basis of ostensible similarities requires
reconsideration. If the draft of the Integrated Broadcasting Act is
enforced maintaining a current divided legal framework for regulation
of broadcasting and telecommunication, unlike other social media
contents, personal broadcasting services is subject to the broadcasting
laws in addition to the telecommunication laws, resulting in
overlapping or excessive regulations. In sum, the main problem with
regulatory theory based on broadcasting laws is that it proposes a
horizontal regulatory framework that does not differentiate the
fluidity, interactivity, and individual subjective functions of social

media content.

Based on this awareness of the problem, the first objective of this
study should be to explore the legal basis of personal media regulation.
This is an absolute consideration for deriving a proper legal system.
The basis and limitations of personal media regulation can be

approached by using public interest theory and social responsibility
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theory directly supporting existing media regulations, and also by
adopting the ensuring state theory and legal paternalism that
emphasizes the principles of subsidiarity and adequacy of state
intervention. In particular, the key is to identify the public interest
that constitutes the core of regulation. The public interest in personal
media can be aggregated into three elements: i) the usefulness of
content, ii) media freedom, and iii) sharing value of media. Personal
media freedom derived from freedom of expression is a fundamental
right that weighs on subjective public right beyond objective value
order, and has complex characteristics that encompass not only the
right to access, but also the right to use, choose and participate in
media. Thus, in the private media sphere, the principle of restriction
on freedom of expression also needs to be adjusted, taking into account
the multifaceted nature of media freedom. Above all, the actors in
personal media are identified by a three-angle structure; platform
operator — media creator - media content prosumer. Personal media
freedom can be guaranteed in a way that does not infringe on other
people's media freedom. Notably, users media freedom in the personal
media is a sort of ‘cultural fundamental right that mutually
maximized. In principle, distribution of non-illegal’ harmful content
should not be restricted by public law, provided that the right to

choose media is guaranteed for the other individual users.

It is not only wunconstitutional but also impracticable for the
administrative body to exclusively manage content in personal media.
Prior to discussing specific regulatory means, this thesis deals with the
theory of regulatory model as a methodology for sharing regulatory
functions between the public and private sectors. The regulatory
framework that governs the cyberspace 1is understood to be a
‘governance’ dimension where administrative regulation, self-regulation
and market regulation are mixed. The existing laws allow

self -regulation of a platform for personal broadcasting contents, but do
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not require special approval or enforce the specific self-regulation.
That represents ‘independent self-regulation’ of the three types of
self-regulation at a glance. In fact, however, only a few platforms join
the self-regulatory body (KISO) to operate an effective self-regulatory
system. Furthermore, their self-regulation just serves their legal
obligations. In order to ensure the constitutionality and effectiveness of
regulation on personal broadcasting, it 1is necessary to redefine
organizational and operational laws on the basis of ‘cooperative
self -regulation’ in which the establishment of codes belongs to the

private sector.

With regard to the means of regulation, we must reconsider the
entry regulation and the content regulation of the personal media.
Whether according to the existing laws or the integrated broadcasting
act, both entry regulations and content regulations for personal
broadcasting are the same as lacking understanding of personal
broadcasting which is social media content. A decisive problem with
the current regulation on personal broadcasting is that the mandatory
ratings system cannot be applied to personal broadcasting, so legal
protection for juveniles is far from possible. However, if individual
broadcasting contents are collectively subject to regulation by
broadcasting law in order to correct this, it will lead to serious flaws
in the proportionality and fairness of regulations. Even in the case of
‘media product harmful to juveniles’ which is subject to administrative
regulations, self-rating should be applied first, and indirectly enforced

or supervised by public authority.

Finally, as a result of this study, a regulatory framework of
personal broadcasting regulation was presented, which focused on the
legal basis of the regulation, the principle of content regulation, and
the post-control system. A media classification scheme, as an essential
premise of the ‘Convergent Media Act’, is categarized based on the

platform operator's right to edit and the level of organization of
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content creators. The four-dimensional categories that impose different
levels of public responsibility can be subdivided based on the category
of harmfuhess of media content. In conclusion, an ‘semi-regulatory
model’ can be proposed to focus on separating and classifying the
regulated areas, taking into account the overall media classification
scheme and the harmfulness of contents. This refers to a regulatory
model that sets apart areas that should be excluded from the
regulatory framework at the outset, when new private activities, such
as personal broadcasting, are mcorporated into the regulatory law.
This is meaningful as a regulatory framework that defines areas in
which administrative regulation takes precedence and enables flexible

regulation in the rest of the area.

Personal broadcasting is a contemporary phenomenon that continues
the history of media. Rather than imposing public regulations to
restrict ordinary communications, it is necessary to selectively deal
with absence and excess of regulation so that personal media freedom,
cultural value of social media, and liberal democratic basic order can
be harmoniously balanced. For personal media content, adopting a
collaborative regulatory system, which allows the media to set its
standards for self-regulation and establishes administrative regulatory
requirements to maintain legal order, will be the best way to retain

‘pluralism’ in today's media.

Keywords : personal broadcasting, regulatory administrative law, integrated
broadcasting act, social media content, media freedom,
self-regulation, convergent media act, semi-regulatory model
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