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Abstract

The effect on division of

co—owned property

- Based on the comparison between the cases
where arbitration and reconciliation were
established in the judgement for partition of

co—owned property and partition lawsuit -

Kim, Soo-hyun
Department of Law, Major in Civil Law

The Graduate School

Seoul National University

In the case of partition lawsuits, the method of dividing some of the
co—owners to get the whole spot and the other co-owners to receive
the corresponding value is regarded as a form of spot division in
Case Law. Even when a partition lawsuit is filed, common disputes
are increasingly resolved through mediation or reconciliation. So Case
Law is expanding the dispute resolution of commons in various ways.
However, Civil Act contains only three articles on the division of
co—owned property, and it does not clearly clarify the problems that

may arise from the diversification of these divisions and dispute
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resolution methods.

In this paper, based on this problem, the effects of the division of
co—owned property in the partition lawsuit are largely divided into the
case of the judgement for partition of co—owned object and the case
where the arbitration and reconciliation were established in the
partition lawsuit. In regards to the effect of the division of co—-owned
property, the issue is divided into the cases of spot division, value
compensation and division by auction. I proposed a legislative plan to
resolve the conflict of opinions and problems. In particular, the
Supreme Court found that, in the case of the judgement for partition
of co—owned object in a jurisdiction of a common division, in the
case of arbitration or reconciliation with the contents of a spot
division, a change in real rights is effective only when registration is
made according to Article 186 of the Civil Act. I focused on whether
this position is valid or not.

First, the necessity, acceptability, and recognition requirements of
partial and total wvalue compensation due to the flexibility and
diversification of the division method in the judicial division by
judging were examined. In recognition of this, in order to realize the
basic purpose of the division of co—owned property system, which is
the fair exchange of real values between the co-owners, the
recognition requirements step first examines whether the value is
adequately and reasonably valued and whether it is actually capable
of paying the value. And it is the best way under current regulations
to resolve the imbalance in the performance between the co-owners
and the spot acquirer who are entitled to value compensation by
ordering the order at the same time as ordering the judgment.

With regards to the effect of changes in real rights over

immovables under the judgement for partition of co—owned object,
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whether or not Article 187 of Civil Act applies to the judgement is
considered affirmative, considering that the judgement is a judicial
decision. I considered that it was possible. This conclusion applies not
only to the in-kind division of consultation but also to partial and
total value compensation, but in the case of a judgment ordering
dividend, the change in ownership takes place only after the auction
procedure. So we should look different. The decision of partial and
total value compensation also seems to be subject to a change in real
rights. Therefore, the imbalance in the transition between co-owners
allows the co-order to be ordered to prevent the co—owners obtained
in kind from completing the co-owners separately without paying the
compensation. Also, in this paper, I suggested that there may be a
way to order the security rights for the spots of the co—owners, the
recognition of the mortgage claim for the goods acquired by the
acquirer, and the allowance the auctions between co-owners.

In the case of a arbitration litigation, rather than a judgement for
partition of co-owned object, if there i1s a partition arbitration, the
prevailing rule or logical statement that there is no difference in the
formative power, in terms of the nature of formative power and that
the arbitration has the same effect as the final judgement. In
consideration of the side and the intention of the parties, it is
reasonable to see that a change in the real rights occurs when the
arbitration is established by applying the Article 187 of the Civil Act,
unlike the Supreme Court’s attitude. Similarly, in case of
reconciliation, decision to replace arbitration, and recommendation for
reconciliation, as well as arbitration, it was considered that material
reconciliation occurred when the settlement was reconciled and the
settlement recommendation decision was established in accordance

with Article 187 of the Civil Act. Furthermore, the arbitration and
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reconciliation with value compensation are not the same as the case
of payment of value compensation that is difficult to prove and
cannot be considered as payment of value compensation.

The conflict between the above-mentioned methods of division over
division of co-owned property and the effect of division is basically
the Civil Act, which has only three articles related to division of
co—owned property. Therefore, recognition of partial and full value
payments by way of the division of co-owned property method
allows the court to order the mortgage to be acquired when a partial
or full value compensation i1s ordered, and when the change in the
real rights of the division of co-owned property takes effect. The
amendments to Article 187 of Civil Act proposed amendments to
include arbitration and reconciliation, etc., which had the same effect
as the judgement. In the case of partial or total value compensation,
ultimately the imbalance of the implementation is resolved, and the
logical validity is ensured by not discriminating the effects of the
arbitration and reconciliation by judgment. It is expected to contribute
to the activation of arbitration in litigations by enhancing the public’s
predictability of the effect and by allowing the public to trust and
rely on the public court’s arbitration system.

With the flexibilization and diversification of the division of
co-owned property, the recognition of partial and total wvalue
compensation 1s gradually increasing and even in cases where the
partition lawsuit is filed due to the revitalization of mediation, It is
expected that the form of settlement of disputes will be increased
through arbitration and reconciliation. Therefore, there is a need for
continuous and systematic research on the effects of diversification of
division and dispute resolution methods on co—-owned object and

litigation among co—owners.
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