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Abstract

Chinese Enactment of Modern Civil Law

and the Consciousness of Village People

-The Cases of Clan Property Disputes in Longquan
County, Zhejiang Province, 1907-1937-

Kim Minji
History Major
Department of Social Studies Education

Seoul National University

This paper legal - social historically examined the role of the modern civil law in
the resolution of civil disputes in country villages and the public's response to the
role centering on the legal control and judicial practice of clan property(fiiE)
disputes. This study attempted to overcome the dichotomy of Chinese tradition and
Western modernity formed by the existing legal history academia, and to analyze
even the consciousness of the people hidden in the macroscopic context such as
politics and economy. To this end, as the target place of analysis, I chose Longquan
County(FE /£ I%), Zhejiang Province(#{1.%), because clan property disputes have
been abundant and the historical materials have been preserved in their entirety. And

the target period is from 1907, when the modern civil code began to be enacted, to
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1937, before the outbreak of the Sino - Japanese War.

From the Xinzheng period, Western modern civil law, which had a different ideal
system from that of traditional laws, began to flow into China. Clan property was
one of many areas, where the inertia of the old system was the strongest,
encountered in the process through which the modern civil law system was replacing
the judicial autonomy of clans. Since the scale of clan property in possession was an
indicator of the strength of clan power, clans regulated the clan property by their
clan rules(fx i) in order to maintain clan property. The clan rules acted more
strongly and firmly as they were authorized by the national law.

In the process of enactment of the modern civil law, the ways of resolving clan
property disputes changed in both the legislative and judicial aspects as follows. In
the legislative aspect, the clan property were incorporated into the modern civil law
system with ‘partnership - ownership(Z3[F 354 A7) which is the legal concept of
the Western civil law. In the judicial aspect, with the judgement of Supreme Court
interpreting the legal provisions widely and accepting civil practices, it showed a
double - sideness of increasing the degree of freedom of disposing of clan property
whereas partially acknowledging the right of men of power in clans to dispose of
clan property.

In Longquan County, after a transitional period in which County governor(/if%13+)
were also in charge of justice, the County District Court was established in 1929. As
a result, the Longquan County Court's judgement was increasingly bound by that of
Supreme Court. The introduction of the modern civil law into the resolution of clan
property disputes in Longquan County has increased the efficiency of resolution of
disputesin terms of case termination and content fairness. Accordingly, the Longquan

County people's perceptions of the law surrounding the clan property showed a
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double - sideness of persistence and changes. While there were points where the
people's consciousness of clan rules and new laws collided with each other, the
people have adapted themselves to the modern law and judicial procedures over
time. Therefore even in the socioeconomically underdeveloped country village
society, the people were actively using the modern civil law to resolve clan property
disputes. Moreover, the meaning of such changes is even more significant since the
changes appeared in clan property disputes with very strong inertia of old
institutions. Given this case, one can question the conventional view of the legal
history academia that the modern law could not be settled because of the
socioeconomic backwardness of China.

As China's enactment of the modern civil law is not merely an imitation or
transplantation of the Western civil law, the people of country village society have
not merely passively accepted the civil law and the judicial system established by
the central legislature. This study is meaningful in that, it considered how the
country village people's consciousness of clan property showed continuity and
changes between the civil law and practice, suggesting various points of view to

understand the social aspect at that time.

Student number: 2017 - 24014
Keyword: clan property disputes, consciousness of people, partnership -

owndership, modern civil law, Longquan County
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