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Abstract
The nonconformity decision to
the constitution and the evolution

of shared norm in the assembly

Hong, Soonkun
Department of Political Science
and International Relations

The Graduate School

Seoul National University

This research tries to analyze the reaction of the korean
assembly to the nonconformity decision of the constitutional
court of Korea. The constitutional trial not only plays a
important role of protection human rights, but also
guarantees the constitutionalism in the respect of exercise
of public power. The constitutional trial, which was
reintroduced after democratization of Korea, judges the law
from the constitutional perspective. In particular, the
constitutional court applied modified forms of decisions such
as the nonconformity decision or conditionally
unconstitutional decision that are not presented in the

constitutional court act. It could accelerate the assembly to



make a law more constitutionally. As a result, it contributed
the development of constitutionalism of Korea.

Focusing on the special modified form of decision, that is
the nonconformity decision, This research begins with a
question of how the adoption of the nonconformity decision
could contribute to the development of constitutionalism of
Korea. More specifically, how does the assembly deals with
the law that is judged unconformable to the constitution by
the court? Interestingly, It was found that almost the laws
judged unconformable to the constitution were amended in
accord with the view of the court. The implication that can
be drawn from these phenomenons, is that an implicit rule
which is not stipulated by the constitution and laws is in
operation between constitutional institutions. According to E.
Ostrom, it can be translated that an internalized norm is
evolved between the court and the assembly in order to
operate the system more adequately. In this research, the
concept of internalized norm is also defined as shared norm.
That's because the norm is formed and evolved in the
collective aspect of the Assembly. That is, concerning the
nonconformable law, if the assembly implicitly agrees with
the idea that it must revise that law in accordance with the
guideline of the constitutional court, it could be concluded
that the shared norm became established in the assembly.

According to E. Ostrom, when a system was born, the
shared norm can fill a unexpected gap that the creators of
system did not consider. And so, the system could be
improved more successfully. Concentrating on that point, this

research analyzes the contents in the cases of

- i - T



nonconformity decision and the minutes of the assembly
regarding with these cases in the diachronic respect to look
into how the shared norm was formed in the assembly. And
then it estimates whether the constitutionalism in Korea was
progressed with the shared norm. Finally it explains the
political functions and meanings of the nonconformity

decision and shared norm.
Keyword : Nonconformity decision to the constitution, Order of the
legislature amends, Constitutionalism, Check and Balance, Judicial

Activism, Shared norm
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