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ABSTRACT

The Working Conditions for

Long-term Care Workers

A Focus on Working Hours

SHIN, Ga-Young
Department of Law
The Graduate School

Seoul National University

The long-term care insurance scheme, introduced in 2008, has
focused on the quantitative expansion of long-term care institutions
and care workers as a way to build infrastructure to cope with the
unprecedented rapid pace of aging population. This direction in the
early days of the introduction of the scheme caused the poor working
environment of long-term care workers and consequent deterioration
in the quality of care for the elderly, meanwhile the term "care for
the elderly in the public sector” paled into insignificance.

This article aims to analyze the legal evaluation of the poor
working environment of long-term care workers under the system of
working hours in the Labor Standards Act. By discriminating whether
the working hours problem faced by long-term care workers arises

from noncompliance with the working hours law under the Labor
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Standards Act or the long-term care insurance system itself, it can
be a practical basis for improving the working environment of
long—term care workers.

This study focuses on the difference between the characteristics of
facility long-term care workers and in—-home long-term care workers
who are the same care workers but are having a completely different
working  environment. Accordingly, when discussing working
conditions and working hours, they are separately categorized and
discussed.

As a prerequisite for discussing the working hours of long-term
care workers, the author first argues their legal status as an
"employee” under the Labor Standards Act. While a private caregiver
tends not to be recognized as workers with specific employers in a
multifaceted working relationship due to indirect employment, a
facility long-term care worker is recognized as an "employee” of
long-term care institutions. Subsequently, the controversy over the
legal status of in—home long-term care workers is summarized. By
examining the employment status of personal assistants for disabled
and child caregivers together, a general theory about the legal status
of public visiting care workers is drawn, and whether they are
"employees” under the Labor Standards Act is identified.

The 1issue of working hours for institutional long-term care
workers is whether or not the Labor Standards Act is well observed.
By examining the actual conditions of working hours, it is recognized
that the main problem is long working hours, which are the cause of
the turnover and departure of facility caregivers, and the shift system
and the comprehensive wage system raise this situation.

Therefore, this paper examines whether the shift system and the

comprehensive wage system comply with the legal working hours
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and recess hours under the Labor Standards Act, and how the
24-hour shift and Two-shift system violates the legal working hours.
In addition, through the Labor Standards Act and precedents, the
illegality of the comprehensive wage system, which is a means of
getting out of the laws regarding long working hours and rest time
of facility care workers, is examined. Besides, by grasping the work
of facility care workers from the perspective of taking care of the
characteristics of care work, it is considered that the requirements for
rest hours and sleeping hours during night working hours is not
satisfied as rest hours under the Labor Standards Act.

On the other hand, the working hours of in—-home long-term care
workers are limited in that the statutory working hours and recess
hours regulations are applied to in—home care workers under the
Labor Standards Act. In addition, in terms of actual conditions,
employment instability due to short-time work is a major problem,
unlike facility care workers. As a prerequisite to examine the
specificity of the working hours problem of in—-home care workers,
the concept, content, and system of visiting benefits in the long-term
care Insurance system for the elderly as a job of in-home care
workers are reviewed. Through this, it was confirmed that the
short-time work of in-home care workers and the resulting
low-wage problem is an inherent problem in the long-term care
system, and there is a limit to solving the working hours problem of
in—home care workers only through the rules of the Labor Standards
Act.

Specifically, it is argued that the consideration of travel time and
rest time for in—home care workers is a problem that must be made
in the long-term care system. Accordingly, it i1s argued that there

may be cases where travel time should be recognized as working
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time, and suggested that this should be reflected in the long-term
care system. Considering the difficulty in complying with the
regulations on rest time in terms of short-term care work, the author
suggests to apply a study on the settlement of rest time for personal

assistants for disabled and child caregivers to improve the system of

in-home care workers.

Keywords: care worker, working hours, concept of employee,
care work, Long-Term Care Insurance Act,
long-term care worker

Student Number: 2013-21257
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